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L.  T.  Arnold  v.  The  State. 

No.  828.    Decided  May  26«  18d7. 

1.  Jury  Law— Quashal  of  Panel— Se-Siunmoiiiiig  Said  Jurors. 

Wkere  the  panel  of  the  jury  bad  been  quashed,  and  the  jurors  had  retired  from  the 
oonrt  room,  and  the  sheriff,  upon  being  ordered  to  summon  another  jury,  summoned 
some  of  the  same  jurors  who  had  been  upon  the  panel  that  had  been  quashed;  Held, 
no  error. 

2.  Same — Challenge  to  the  Array. 

When  a  challenge  to  the  array  of  the  jury  is  based  upon  the  action  of  the  officer  in 
summoning  them,  it  can  only  be  done  by  stating,  under  oath,  that  said  officer  has 
acted  corruptly,  and  baa  wilfully  summoned  persons  upon  the  jury  known  to  be  preju- 
diced against  the  defendant,  and  with  the  view  of  causing  him  to  be  convicted.  Code 
Grim.  Proc.,  arts.  661,  663.  And  such  challenge  can  only  be  made  where  the  jurors 
are  those  that  have  not  been  selected  by  the  jury  commissioners.    Art.  61^. 

8.   Same— Local  Option— <liiaIification  of  Jurors  Who  Sat  on  Trial  of  a  Sim- 
ilar Case. 

On  a  trial  for  violation  of  local  option,  it  would  be  no  ground  of  disqualification 
that  the  same  jurors  had  tried  the  defendant  previously  upon  a  similar  charge,  the 
trasaactions  being  different  and  in  no  way  related  to  each  other. 

4.    Local  Option--Social  Club— Eridence. 

On  a  trial  for  a  violation  of  local  option,  where  the  defense  was,  that  defendant  was 
engaged  in  a  lawful  business,  as  steward  or  barkeeper  for  a  social  club,  it  was  compe- 
tent for  the  State  to  prove  that  prior  to  the  institution  of  the  prosecution,  between 
certain  dates,  160  casks  of  beer  had  been  shipped  to  said  club  for  the  benefit  of  the 
members;  the  same  being  relevant  and  pertinent  to  defendant's  connection  with  the 
club  and  profits  in  the  business. 

6.    Same. 

See  facts,  stated  with  regard  to  a  "  Social  Club,"  held  to  be  an  evasion  of  the  local 
option  law.    Following  Sutton  v.  Stete,  40  S.  W.  Rep.,  501. 

Appeal  from  the  County  Court  of  Brown.  Tried  below  before  Hon. 
Chakles  Rogan,  County  Judge. 

Appeal  from  a  conviction  for  violation  of  local  option.  Penalty,  a  fine 
of  $25,  and  twenty  days  imprisonment  in  the  county  jail. 

The  defense  was  that  defendant  was  steward  of  a  social  club,  and  that 
as  such  he  was  not  liable  under  the  law.  All  the  facts  pertaining  to  the 
organization,  management,  business,  etc.,  of  said  so-called  clab,  and  its 
operations  in  connection  with  the  purchase  and  sale  of  beer  by  and 
through  defendant  as  its  steward,  are  fully  explained  in  the  testimony 
of  **the  president"  of  the  club,  Mr.  J.  S.  Lowry. 
38  Texas  Crim.  App.— 1 
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J.  S.  Lowry  testified :  "About  the  first  of  January,  1895,  myself  and 
four  others  contributed  $2.45  each,  and  ordered  a  cask  of  beer.  It  cost 
$12.30,  delivered.  I  saw  Mr.  Scott,  a  partner  of  defendant,  and  asked 
him  if  we  could  leave  our  beer  in  their  house,  and  get  them  to  keep  it 
on  ice  for  us.  I  stated  to  him  that  each  of  us  would  deposit,  in  a  box 
that  I  prepared  and  gave  him,  12^  cents  every  time  we  took  out  a  bottle 
of  beer,  to  be  used  in  buying  another  cask  when  that  gave  out,  and  to 
pay  for  keeping  the  beer  cold  and  in  prime  condition.  And  said  to  him^ 
if  that  was  not  enough  to  pay  expenses,  such  as  lights,  rents,  etc.,  that 
we  would  pay  the  balance.  They  have  never  called  on  us  for  any  differ- 
ence or  contribution.  I  think  the  house  in  which  Scott  and  the  defend- 
ant do  business  belonged  to  L.  Bair;  don't  know  whether  the  club  pays 
him  rent  or  not.  I  never  made  any  such  arrangements  with  him.  I  gave 
Mr.  Scott  the  names  of  the  other  four  who  were  joint  owners  of  the  beer 
with  me.  They  were  Stewart  Scott,  Walter  Scott,  W.  H.  Hurst,  and 
Franke.  I  was  sometimes  called  president  of  the  club.  I  sup- 
pose it  was  because  I  took  the  first  beer  over  there  and  made  the  arrange- 
ments with  Mr.  Scott  and  Mr.  Arnold  to  keep  it  cold.  Afterwards,  we 
allowed  others  to  join  us.  In  order  to  become  a  member,  an  applicant 
had  to  get  the  consent  of  some  of  the  members  of  the  club  and  pay  the 
fee  for  membership.  We  tried  to  fix  on  such  an  amount,  to  deposit  when 
we  drank  beer,  as  would  pay  the  cost  of  the  beer  and  to  keep  it  cold  for 
us.  Mr.  Scott  afterwards  told  me,  that  there  was  no  profit  left,  and  I  was 
satisfied  with  what  he  told  me.  Scott  &  Arnold  took  charge  of  the  beer 
for  us,  at  my  request.  They  did  not  suggest  it,  nor  solicit  it.  The  money 
put  into  the  box  was  for  the  purpose  of  replenishing  the  stock  of  beer 
and  to  keep  it  cool,  and  to  cover  breakage  and  other  things  I  have  men- 
tioned before.  I  don't  think  there  would  be  any  profit  on  the  beer.  I 
have  never  called  on  them  for  any  profit  or  for  any  accounting. 
The  revenue  license  expired  July  1st,  and  has  not  been  renewed.  The 
club  disbanded.  Never  asked  them  to  return  me  the  $2.45  I  put  in.  I 
don't  care  anything  about  it.  There  has  never  been  any  settlement 
between  the  club  and  Scott  &  Arnold.  I  care  nothing  about  any  set- 
tlement. I  understood  that  the  difference  between  what  it  cost  to  lay 
the  beer  down  in  Brownwood  and  the  12^  cents  per  bottle  was  to  pay  for 
keeping  it  cold  and  in  prime  condition.  I  told  Mr.  Scott,  that 
if  this  and  the  empty  bottles  and  casks  was  not  enough  to  pay  them 
for  keeping  it  cold  and  in  prime  condition  and  their  services  in  giving 
it  out  to  the  members  as  they  called  for  it,  the  club  would  make  it  up. 
I  did  not  understand,  nor  contemplate,  that  there  would  be  any  profits. 
Mr.  Scott  told  me  afterwards  that  there  was  not  any.  If  there  was  any 
profit,  I  suppose  it  would  belong  to  the  club,  if  they  should  demand  it. 
I  do  not  know  how  many  members  there  are  now  in  the  club.  I  can  call 
The  names  of  several  of  the  members.  Scott  &  Arnold  have  never 
made  any  financial  report  to  the  club,  nor  has  any  such  report  ever  been 
demanded  of  them,  that  I  know  anything  about.  I  have  never  con- 
tributed any  money  to  the  club,  except  the  original  $2.45,  and  the  12^ 
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cents  in  place  of  each  bottle  used.    I  have  never  received  or  asked  for 
anything  back^  and  donH  expect  to/^ 

[Xo  briefs  for  either  party  have  come  to  the  hands  of  the  Reporter.] 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellant  was  convicted  of  violating  the  local 
option  law,  and  his  punishment  assessed  at  a  fine  of  $25  and  twenty  days 
imprisonment  in  the  county  jail;  hence  this  appeal. 

He  moved  to  "quash  and  set  aside  the  panel  of  jurors  summoned  for 
the  week  of  couri:  during  which  this  trial  took  place."  This  motion  was 
sustained.  This  action  of  the  couri;  seems  to  have  been  based  upon  the 
fact  that  the  jurors  had  been  summoned  by  the  sheriff  without  taking 
the  oath  required  by  the  statute  in  summoning  jurors  other  than  those 
drawn  by  the  jury  commissioners.  Some  of  said  jurors  had  been  drawn 
by  the  jury  commissioners  for  the  first  week  of  the  term  (the  trial 
occurring  in  the  third  week),  and  had  been  summoned  (as  stated  above) 
by  the  sheriff  without  taking  the  oath  required  by  the  statute.  Whether 
or  not  this  action  of  the  couri  in  sustaining  the  motion  to  quash  and 
set  aside  the  panel  of  jurors  was  correct,  is  not  presented  for  review. 
When  this  motion  to  set  aside  the  panel  was  sustained,  these  jurors  left 
the  courthouse,  and  the  sheriff  was  sworn  as  required  by  law,  and  sum- 
moned the  required  number  of  jurors  to  attend  upon  the  court.  Among 
the  number  so  summoned  by  him  were  some  of  those  who  had  been 
summoned  by  the  sheriff  as  jurors  on  the  panel  quashed  by  the  court. 
The  array  of  jurors  thus  summoned  was  challenged  by  the  defendant. 
The  authority  of  the  sheriff  to  summon  the  jurors  in  this  character  of 
case  is  expressly  provided  by  statute.  See  Code  Crim.  Proc.  1895,  art. 
695,  and  Anderson  v.  State,  34  Texas  Crim.  Hep.,  96.  When  the  chal- 
lenge to  the  array  is  made  under  the  circumstances  set  out,  it  can  only 
be  done  by  stating  under  oath  that  the  officer  summoning  the  jury  has 
acted  corruptly,  and  has  willfully  summoned  persons  upon  the  jury 
known  to  be  prejudiced  against  the  defendant,  and  with  the  view  of 
causing  him  to  be  convicted.  See  Code  Crim.  Proc.  1895,  arts.  661,  663. 
And  such  challenge  can  only  be  made  when  the  jurors  are  those  who 
have  not  been  selected  by  the  jury  commissioners.  Id.,  art.  662.  There 
was  no  eri"or  in  this  ruling  of  the  court. 

It  is  shown  by  the  third  bill  of  exceptions  that  appellant  proposed  to 
ask  the  jurors  in  this  case  if  they  had  formed  a  conclusion  as  to  defend- 
ant's guilt  in  another  local  option  case,  or  if  they  had  become  prejudiced 
against  him  on  account  of  said  former  case,  or  if  they  believed  that  he 
was  an  immoral  man,  or  if  they  believed  that  he  had  })een  selling  beer 
at  Temperance  Hall.  The  court  refused  to  permit  appellant  to  ask  these 
questions.  It  may  be  stated  in  this  connection  that  one  or  more  of  the 
jurors  who  were  summoned  had  tried  defendant  in  another  case  for 
violating  the  local  option  law.     It  is  stated  by  the  court,  by  way  of 


Digitized  by  LjOOQiC 


4  38th  Texas  Gbiminal  Beports.  lAustiriy 

explanation  to  the  bill,  that  the  case  then  on  trial  charged  the  sale  of 
intoxicating  liquors  to  Joe  Hall  on  June  6,  1895,  when  the  case  on  which 
he  had  been  previously  tried  was  for  selling  to  J.  A.  Strickland  on  March 
28,  1895.  The  jurors  stated  that  they  had  no  bias  in  favor  of,  or  preju- 
dice against,  the  accused,  and  had  not  formed  or  expressed  an  opinion, 
from  hearsay  or  otherwise,  that  would  in  any  way  influence  their  action 
in  finding  a  verdict  in  the  case  on  trial.  The  action  of  the  court  was 
•correct,  as  this  constituted  no  ground  of  cause  for  challenge.  The  fact 
that  the  defendant  may  have  been  guilty  of  violating  the  local  option  law 
■on  the  28th  of  March,  1895,  if  tried  by  the  same  jury,  would  be  no  cause 
ior  challenge  in  a  case  where  he  is  charged  with  violating  the  same  law 
•on  the  6th  of  June,  1895.  These  are  different  transactions,  and  in  no 
way  related  to  each  other.  We  are  of  opinion  that  there  was  no  error 
committed  by  the  court  in  regard  to  the  impaneling  of  the  jury. 

By  another  bill  of  exceptions  it  is  shown  that,  over  the  objection  of 
the  defendant,  the  State  was  permitted  to  prove  that  between  the  Ist 
•of  February  and  the  1st  of  July,  1895,  there  had  been  shipped  to  the 
Brownwood  Club  160  casks  of  beer.  This  was  objected  to  on  the  ground 
that  it  was  calculated  to  injure  the  rights  of  the  defendant,  and  preju- 
dice him  before  the  jury.  The  defense  was  that  the  defendant  and  his 
partner  were  the  stewards  or  barkeepers  of  the  Brownwood  Club,  and 
that  the  beer  shipped  to  said  club,  or  to  Brownwood  for  the  benefit  of 
said  club,  was  for  the  benefit  of  the  members,  and  not  in  violation  of 
the  local  option  law  there  in  force.  The  testimony  shows  a  list  of  the 
members  of  said  club,  amounting  to  about  45  or  50,  and  the  manner  of 
carrying  on  and  operating  this  club.  To  meet  these  phases  of  the  case, 
the  State  proved  by  the  witnesses  that  the  defendant  and  his  partner 
shipped  this  beer  in  to  Brownwood,  and  sold  it  to  the  membership  of 
the  club  (the  purchaser  in  this  case,  however,  not  being  a  member)  at 
the  old  retail  price,  as  licensed  saloons,  beer  gardens,  etc.,  and  that  these 
casks  contained  about  120  bottles  to  the  cask.  When  the  defendant  in- 
troduced evidence  with  reference  to  the  club  that  he  was  operating,  or 
the  barroom  or  saloon,  as  the  case  might  be,  his  contention  before  the 
jury  being  that  the  business  was  a  lawful  one,  and  not  in  violation  of 
the  law,  all  the  circumstances  and  facts  attendant  upon  the  action  of 
the  defendant  in  connection  with  that  club  and  the  profits  of  sales  be- 
came relevant  and  pertinent  to  the  issue  thus  raised.  Under  the  facts 
of  this  case,  the  testimony  was  admissible,  and  the  court  did  not  err  in 
permitting  the  county  attorney  to  prove  the  facts  stated  in  the  bill. 

A  bill  of  exceptions  was  reserved  to  the  charge  of  the  court  in  regard 
to  the  club,  and  the  good  faith  of  the  defendant  and  parties  interested 
in  the  formation  and  carrying  on  of  the  business  of  the  club.  There 
were  some  charges  asked  by  defendant  amplifying  some  matters,  and 
submitting  some  other  phases  of  what  he  conceived  to  be  the  law  ap- 
plicable to  these  facts.  We  deem  it  unnecessary  here  to  discuss  these 
questions.  We  held  in  Sutton  v.  State  (decided  at  Austin  term,  1897), 
40  S.  W.  Rep.,  501,  that  it  was  not  authorized  to  carry  on  this  business 
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and  sell  the  liquor  as  detailed,  and  the  error  in  the  charge  of  the  court 
consisted  in  the  fact  that  it  was  submitted  as  a  defensive  matter  at  all. 
On  the  authority  of  Sutton  v.  State,  supra,  the  action  of  the  court  was 
correct.    The  judgment  is  aflSrmed. 

Affirmed. 

[NoTBw — ^Appellant's  motion  for  rehearing  was  overruled  without  a 
written  opinion. — ^Eeporter.] 


L.  T.  Abnold  v.  The  State. 

No.  825.    Decided  May  26,  1897. 

1.   Jury  Law— Testizig  Qualifications  of  Juroni— -Local  Option* 

On  a  trial  for  violation  of  local  option,  where  on  examining  them  as  to  their  quali- 
fications the  jurors  have  answered  emphatically  that  they  had  not  foimed  a  con- 
chision  in  regard  to  the  guilt  or  innocence  of  the  defendant  in  the  case  on  trial,  it  was 
imma-terial  and  irrelevant  to  question  them  as  to  their  prejudice  against  unlawful 
beer  clubs  run  in  a  local  option  precinct.  Where  the  juror  states  emphatically  that 
he  has  formed  no  conclusion,  from  hearsay  or  otherwise,  as  to  the  guilt  or  innocence 
of  defendant  in  the  case  in  hand,  the  statute  appears  to  cut  off  any  further  inves- 
tigation. 

SL   Local  Ojytion— Evidence— Internal  Bevenue  License. 

On  a  trial  for  violation  of  local  option,  where  the  State,  without  objection,  had 
introduced  secondary  evidence  that  defendant  had  procured  a  United  States  infernal 
revenue  license  to  sell  liquor  by  retail,  and  the  prosecuting  attorney  stated  that  de- 
fendant had  been  served  with  notice  to  produce  the  license  and  offered  to  produce 
the  notice  in  evidence;  Held,  not  to  be  a  comment  by  counsel  upon  the  failure  of 
defendant  to  testify,  and  much  less  would  the  introduction  of  the  notice  to  produce 
such  license  be  a  failure  of  defendant  to  testify. 

3.   Same. 

On  a  trial  for  violating  local  option,  where  the  defense  was  that  defendant  was  the 
steward  and  agent  of  a  club  in  the  sale  of  the  beer,  it  was  immaterial  that  he  had 
lefused  to  sell  beer  to  a  party  not  a  member  of  the  club;  such  testimony  was  self- 
serving,  and  did  not  in  any  manner  tend  to  disprove  the  sale  of  beers  to  others,  or 
the  case  for  which  he  was  on  trial. 

Appeal  from  the  County  Couitt  of  Brown.  Tried  below  before  Hon. 
Chakles  Rogan,  County  Judge. 

Appeal  from  a  conviction  for  a  violation  of  local  option.  Penalty,  a 
fine  of  $25  and  twenty  days  imprisonment  in  the  county  jail. 

This  case  is  similar  in  most  of  its  features  to  Arnold  v.  State, 
ante,  p.  1. 

[No  briefs  for  appellant.] 

Mann  TricBy  Assistant  Attorney-General,  for  the  State. — Appellant 
claims  that  he  was  only  custodian  of  the  beer  owned  by  the  Brownwood 
Beer  Club,  and  the  delivery  to  the  members  thereof  did  not  constitute 
a  sale.  The  court  instructed  the  jury  as  to  the  bona  fides  of  the  club — ^as 
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to  whether  or  not  appellant  was  in  good  faith  only  custodian  of  the 
property  for  the  use  and  benefit  of  the  members  of  the  club.  And  it 
occurs  to  me  that  the  jury  properly  found  that  this  defense  was  only  a 
subterfuge  and  device  to  violate  the  law.  It  will  be  noted  that  this  pre- 
tended club  had  no  president,  secretary,  treasurer,  or  board  of  directors. 
It  held  no  meetings  of  any  kind  whatever,  and  had  no  rules,  regulations, 
charter,  constitution,  or  by-laws.  Furthennore,  the  appellant  had  issued 
to  him  an  internal  revenue  license  in  his  own  name,  and  this  license  was 
tacked  up  in  the  place  where  the  beer  was  stored  and  delivered. 

DAVIDSON,  Judge. — Appellant  was  convicted  of  violating  the  local 
option  law.  While  the  jury  was  being  impaneled,  they  were  asked  by  the 
defendant  if  they  believed  that  he,  about  the  time  alleged  in  the  infor- 
mation, was  engaged  in  the  unlawful  sale  of  intoxicating  liquors  to  vari- 
ous parties;  if  they  believed  that  a  man  who  was  running  a  beer  club  in 
a  local  option  precinct  was  an  immoral  man;  and,  further,  if  they  had 
any  prejudice  against  a  beer  club  run  in  a  local  option  town,  and  if  they 
had  any  prejudice  against  the  beer  club  run  in  the  city  of  Brownwood, 
with  which  the  defendant  is  said  to  be  connected,  and  out  of  which  this 
case  is  said  to  have  arisen;  and,  further,  if  they  had  an  opinion  as  to 
whether  said  beer  club  was  run  unlawfully,  and  whether  or  not  they 
had  formed  an  opinion  that  defendant  was  conducting  an  unlawful  beer 
club  in  Brownwood,  about  the  time  alleged  in  the  indictment.  These 
questions  were  asked  for  the  purpose  of  challenging  said  jurors,  as  a 
whole,  for  cause,  as  well  as  to  enable  the  defendant  to  intelligently  exer- 
cise his  right  of  peremptory  challenge.  The  State  objected  to  the  same 
because  irrelevant  and  immaterial,  which  was  sustained.  The  court,  in 
explaining  this  bill  of  exceptions,  states  "that,  when  the  first  question 
was  propounded  and  objected  to,  the  court  informed  defendant's  counsel 
that,  if  the  question  was  intended  to  apply  to  the  case  at  bar — that  is,  as 
to  whether  or  not  the  jurors  had  formed  any  opinion  as  to  whether  the 
law  had  been  violated  in  making  an  unlawful  sale  to  J.  A.  Strickland — 
the  question  would  be  permitted.  Counsel  informed  the  court  that  he 
declined  to  state  whether  the  question  as  put  was  or  was  not  intended  to 
cover  the  case  at  bar;  whereupon  the  court  sustained  the  objection,  and 
again  informed  the  jury  of  the  offense  of  which  the  defendant  is  charged, 
and  then  asked  the  jurors  if  they,  or  either  of  them,  had  formed  or 
expressed  an  opinion  as  to  defendant's  guilt  or  innocence,  from  heresay 
or  otherwise,  which  would  influence  their  action  in  finding  a  verdict,  to 
which  each  answered  that  he  had  not.  They  had  each  previously  an- 
swered that  they  had  no  bias  in  favor  of  or  prejudice  against  the  ac- 
cused."' As  presented  by  the  explanation  to  the  bill  of  exceptions,  there 
was  no  error  committed.  The  jurors  answered  emphatically  that  they 
had  not  formed  a  conclusion  in  regard  to  this  case,  and  whether  or  not 
they  had  a  prejudice  against  unlawful  beer  clubs  run  in  a  local  option 
precinct  would  not  be  material  or  relevant.     The  question  at  issue  was 
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whether  the  jurors  had,  from  hearsay  or  otherwise,  formed  a  conclusion 
in  their  minds  as  to  the  guilt  or  innocence  of  the  defendant  in  this  case. 
It  is  sometimes  permissible,  and  often  necessary,  where  jurors  have 
expressed  themselves  as  having  a  conclusion,  such  a  one  as  will  affect 
their  finding,  for  an  investigation  of  the  reasons,  facts,  and  circum- 
stances upon  which  they  have  based  the  conclusion ;  but  when  the  jurors 
state  emphatically  that  they  have  no  conclusion,  from  hearsay  or  other- 
wise, in  regard  to  the  case  in  hand,  as  to  the  guilt  or  innocence  of  the 
defendant,  it  would  seem,  under  the  statute,  to  cut  off  further  investiga- 
tion. We  believe,  as  the  bill  is  presented,  there  was  no  error  in  the  ruling 
of  the  court. 

The  State  introduced,  without  objection  from  the  defendant,  secon- 
dary evidence  of  the  fact  that  the  defendant  and  his  partner,  Scott,  had 
received  United  States  internal  revenue  license,  authorizing  them  to 
pursue  the  occupation  of  liquor  dealers,  by  retail.  Thomas  Maples,  one 
of  State's  counsel,  stated,  in  the  presence  of  the  jury,  that  defendant  had 
been  served  with  notice  to  produce  the  license,  and  offered  to  introduce 
said  rotice  in  evidence.  Defendant  objected,  because,  he  says,  this  was 
a  comment  by  counsel  on  the  failure  of  the  defendant  to  testify. 
Defendant  did  not  testify  on  the  trial.  We  do  not  understand  how  the 
fact  that  the  notice  to  Scott  &  Arnold  to  produce  their  United  States 
internal  revenue  license  being  introduced  in  evidence  was  a  comment  on 
the  failure  of  the  defendant  to  testify.  If  they  had  complied  with  the 
notice,  and  furnished  the  license,  it  certainly  could  not  be  held  that  the 
defendant  «was  testifying,  and  the  failure  of  the  firm  to  produce  the 
license  would  not  have  been  their  failure  to  testify.  Much  less  would 
the  introduction  of  the  notice  to  produce  such  license  be  a  failure  on  the 
part  of  defendant  to  testify.  Appellant  objected  to  the  introduction  of 
the  evidence  showing  that  there  had  been  163  casks  of  beer  g-hipped  to 
the  Brownwood  club  between  the  Ist  of  February  and  the  1st  of  June, 
1895.  This  testimouy  was  held  admissible  in  Arnold  v.  State,  ante, 
p.  1.  Appellant  introduced  F.  P.  Bailey,  and,  after  proving  by  him  that 
he  was  not  a  member  of  the  Brownwood  club,  offered  to  prove  by  him 
that  he  tried  to  purchase  beer  from  the  defendant,  and  that  the  defend- 
ant refused  to  sell  it  to  him,  and  stated  that  he  had  no  beer  to  sell ;  that 
the  beer  he  had  belonged  to  the  Brownwood  club,  and  was  being  kept  by 
him  on  ice  for  members  of  the  club.  This  was  objected  to  by  the  State 
because  self-serving.  As  presented  by  this  bill,  we  think  the  testimony 
was  self-serving,  and,  besides,  it  was  not  evidence  that  he  had  not  sold 
beer  to  other  people,  and  did  not  tend  to  show  that  he  did  not  sell  to 
the  alleged  purchaser  in  this  case,  and  had  no  connection  with  the  mat- 
ter one  way  or  the  other.  So  far  as  the  bill  shows,  there  was  no  testi- 
mony that  would  authorize  this  by  way  of  explanation.  The  other  ques- 
tions in  the  case  have  been  heretofore  decided  adversely  to  the  appel- 
lant's contention  in  Arnold  v.  State,  ante,  p.  1,  and  in  Sutton  v.  State 
(decided  at  this  term  of  the  court),  40  S.  W.  Rep.,  501. 
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As  presented  by  the  record,  we  are  of  opinion  there  was  no  error  com- 
mitted upon  the  trial,  and  the  judgment  is  aflSirmed. 

Affirmed. 

[Note. — Appellant^s  motion  for  rehearing  was  overruled  without  a 
written  opinion. — Eeporter.] 


J.  J.  Austin  v.  The  Statr 

No.  637.    Decided  May  26.  1897. 

1.  Transfer  of  Case  from  District  to  County  Court— Order  of  Transfer- 

Jurisdiction. 

Without  an  order  entered  to  that  effect  by  the  District  Court,  in  conformity  with 
article  473,  Code  of  Criminal  Procedure,  the  clerk  of  said  court  kas  no  authority  to 
transfer  indictments  from  the  District  Court  to  inferior  courts;  and  without  the 
order  of  transfer  by  the  District  Court,  the  inferior  court  can  acquire  no  jurisdic- 
tion, because  the  indictment  could  not  be  filed  therein. 

2.  Transcript  of  Transfer— Bill  of  Costs. 

A  transcript  of  the  transfer  of  a  case  from  the  district  to  an  inferior  court  should 
include  a  bill  of  the  costs  that  have  accrued  in  the  case  up  to  and  including  the  fees 
for  the  transcript. 

Appeal  from  the  County  Court  of  Coke.  Tried  below  before  Hon.  A. 
J.  Prichabd,  County  Judge. 

Appeal  from  a  conviction  for  inclosing  unleased  public  domain;  pen- 
alty, a  fine  of  $100  and  three  months  imprisonment  in  the  county  jail. 

Appellant  pleaded  to  the  jurisdiction  of  the  County  Court,  because 
the  case  had  not  been  legally  transferred  from  the  District  to  the  County 
Court. 

N"o  further  statement  necessary. 

W.  8.  BillupSy  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON",  Judge. — Appellant  was  tried  and  convicted  of  inclosing 
a  large  tract  of  land,  being  a  part  of  the  unappropriated  public  domain, 
without  having  leased  the  same  from  the  State.  The  indictment  was 
presented  in  the  District  Court  on  !March  13,  1893,  and  said  District 
Court  adjourned  on  the  18th  of  the  same  month.  The  record  of  the 
presentment  was  duly  entered  upon  the  minutes  of  the  court.  So  far 
as  this  record  discloses,  this  was  the  only  order  made  by  the  District 
Court  in  reference  to  this  case.  On  the  21st  day  of  November,  1893, 
the  clerk  of  the  District  Coxirt  of  Coke  County  sent  to  the  County  Court 
a. transcript  of  the  orders  made  in  the  District  Court  with  reference  to 
the  indictment  herein.  He  certifies  to  the  correctness  of  said  transcript, 
and  we  find  the  only  order  entered  in  said  District  Court  was  as  stated 
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above.  When  the  case  was  called  for  trial  in  the  Coimty  Courts  appel- 
lant filed  a  plea  to  the  jurisdiction,  because  there  had  been  no  order 
entered  in  the  District  Court  transferring  the  indictment  from  that  court 
to  the  County  Court.  It  was  further  urged  as  a  plea  to  the  jurisdiction 
that  the  itemized  bill  of  costs  did  not  accompany  the  transcript  of  the 
orders,  as  required  by  the  statute. 

By  article  473  of  the  Code  of  Criminal  Procedure  of  1895,  it  is  made 
the  duty  of  the  clerk  of  the  district  court,  without  delay,  to  deliver  indict- 
ments in  cases  transferred  from  said  district  court  to  the  inferior  courts^ 
as  directed  by  the  order  of  transfer  made  in  the  district  court,  and  to 
accompany  each  case  with  a  certified  copy  of  all  the  proceedings  taken 
therein  in  the  district  court,  and  also  that  the  bill  of  costs  accruing  in 
the  district  court  shall  accompany  the  same.  Without  the  order  of  trans- 
fer having  been  entered  by  the  district  court,  the  clerk  has  no  authority 
to  transfer  indictments  from  the  district  courts  to  the  inferior  courts. 
The  law  has  not  vested  him  with  such  authority,  and,  without  the  order 
of  such  transfer  by  the  district  court,  the  inferior  court  can  acquire  no 
jurisdiction,  because  the  indictments  could  not  be  filed  therein.  It  is 
also  made  the  duty  of  the  clerk  to  include  in  the  transcript  a  bill  of  the 
costs  that  have  accrued  in  the  case  up  to  and  including  the  fees  for  the 
transcript. 

Because  the  transcript  made  out  by  the  district  clerk  and  filed  in  the 
County  Court  does  not  conrtain  an  order  of  transfer  from  the  District 
Court  to  said  County  Court,  the  plea  to  the  jurisdiction  should  have 
been  sustained.  Because  it  was  not  done,  this  judgment  is  reversed  and 
the  case  remanded. 

Reversed  and  remanded. 


C.  A.  Dawson  v.  The  State. 

No.  1110.    Decided  May  28,  1897.  j  i    6? 

1.  Conspiracy  to  Commit  ATSon-<3ontinuanc6. 

On  a  trial  for  conspiracy  to  commit  arson,  the  object  and  purpose  of  the  arson 
being  to  get  the  insurance  money  for  which  the  personal  goods  and  property  stored 
in  the  house  was  insured,  and  defendant  made  application  for  a  continuance  for  the 
testimony  of  his  wife,  who  was  sick  and  unable  to  attend  as  a  witness,  to  prove  that 
she  stored  the  goods  in  the  house,  took  an  inventory  of  the  same,  knew  their  costs 
and  value,  and  that  they  were  worth  $2500,  and  that  they  were  insured  for  only  $1000; 
Held,  the  evidence  was  material  and  the  continuance  should  have  been  granted,  since 
defendant  was  not  conversant  with  the  articles  and  their  value,  and  had  no  list  nor 
inventory  of  the  same.  And,  whether  he  could  have  proven  the  same  facts  or  not  by 
himself,  he  had  the  right  to  have  his  wife  present  and  to  make  this  proof  by  her. 

2.  Conspiracy— Venue  of  the  Prosecution— Jurisdiction— Evidence. 

Under  provision  of  Code  of  Criminal  Procedure,  article  242,  "the  offense  of  con- 
spiracy may  be  prosecuted  in  the  county  where  the  conspiracy  was  entered  into,  or  in 
the  county  where  the  same  was  agreed  to  be  executed."  Held,  where  a  conspiracy  to 
commit  arson  in  M.  County  was  entered  into  in  D.  County,  the  venue  of  the  prosecu- 
tion and  the  jurisdiction  were  properly  alleged  in  M.  County;  and  it  was  also  proper 
to  allege  that  the  conspiracy  was  in  M.  Countv.    And,  under  such  allegations,  proof 
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was  admissible  as  to  what  transpired  in  connection  with  the  formation  and  plans  for 
its  execution  entered  into  in  D.  County. 

3.  Same— Acts  and  Declarations  of  a  Go-Conspirator. 

The  acts  and  declarations  of  a  co-conspirator,  in  the  absence  of  defendant  and  after 
the  final  consummation  of  the  conspiracy,  are  purely  hearsay  and  inadmissible  against 
defendant. 

4.  Same— Evidence— Letter  of  Co-Conspirator  Addressed  to  Defendant. 

On  a  trial  for  conspiracy  to  commit  arson,  a  letter  apparently  written  and  signed 
by  a  co-conspirator  after  the  consummation  of  the  conspiracy,  and  addressed  to  de- 
fendant, but  which  had  never  been  delivered  to  or  received  by  defendant,  was  wholly 
inadmissible  as  evidence  against  him. 

Appeal  from  the  Dietrict  Court  of  Milam.  Tried  below  before  Hon. 
W.  G.  Taliaferro. 

Appeal  from  a  conviction  for  conspiracy  to  commit  arson;  penalty, 
two  years  imprisonment  in  the  penitentiary. 

The  facts  of  the  case  are  made  suflBciently  apparent  by  the  opinion. 

[No  briefs  for  either  pari;y  have  come  to  the  hands  of  the  Reporter.] 
Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  conspiracy  to 
commit  arson,  and  his  punishment  assessed  at  confinement  in  the  peni- 
tentiary for  a  term  of  two  years;  hence  this  appeal. 

The  principal  witness  in  the  case  against  appellant  was  L.  F.  Saucer, 
a  confessed  accomplice.  He  testified  to  a  positive  agreement  between 
defendant  (C.  A.  Dawson),  himself,  W.  R.  Clark,  and  John  Thomas, 
made  and  entered  into  at  Lancaster,  in  Dallas  County, 'about  the  17th 
day  of  October,  1895,  to  burn  a  house  situated  in  Cameron,  l^Iilam 
County.  Appellant  had  stored  in  said  house  a  lot  of  household  goods, 
including  a  piano,  which  were  insured ;  aud  he  proposed  to  employ  the 
others  to  burn  the  house  for  him,  for  which  he  was  to  pay  them  $100. 
It  seems  that,  about  the  26th  of  October,  Clark,  Saucer,  and  Thomas 
were  in  Dallas.  Clark  and  Thomas  had  previously  agreed  to  go 
to  Cameron  and  burn  the  house.  Clark,  however,  insisted  that 
Thomas  should  go  to  Cameron  by  himself,  and  burn  the  house. 
Thomas  refused  to  go  alone,  but  said  he  would  get  a  man  from 
Sherman,  by  the  name  of  Smith,  to  go  with  him  and  aid  him 
in  carrying  out  the  plan  of  the  conspirators.  Smith  came  that  night, 
on  receipt  of  a  telegram  from  one  of  the  parties,  and  at  Dallas  entered 
into  the  conspiracy;  and  Smith  and  Thomas,  according  to  the  testimony 
of  Saucer,  left  Dallas  on  the  morning  of  the  27th  of  October,  on  the 
Santa  Fe  train,  for  Cameron.  The  proof  showed  that  the  house  in  Cam- 
eron was  destroyed  by  fire  on  that  Sunday  night,  about  12  o'clock. 
There  are  some  circumstances  tending  to  corroborate  the  accomplice, 
which  will  be  alluded  to  later  on. 

Appellant  made  an  application  for  a  continuance  on  account  of  the 
absence  of  Mrs.  John  Whaley,  Charles  Lebo,  J.  J.  Harris,  E.  F.  Ford,  all 
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of  Dallas  County,  and  Mrs.  C.  A.  Dawson,  of  Van  Zandt  County.  The 
application  shows  diligence  as  to  all  of  these  witnesses,  but  there  is  no 
showing  as  to  what  Mrs.  Whaley  or  Charles  Lebo  would  testify  to,  so 
they  may  be  eliminated.  The  officer's  return  showed  that  the  witnesses 
George  Price,  J.  J.  Harris,  and  E.  P.  Ford  were  in  custody  at  Dallas, 
but  the  nature  of  their  custody  is  not  shown.  The  State,  however, 
undertook  to  have  said  witnesses  present  at  the  trial,  and  George  Price 
was  present,  but  the  others  are  not  shown  to  have  been  present.  The 
-evidence  of  J.  J.  Harris  and  E.  F.  Ford  is  not  shown  to  be  material. 
The  record  shows  that  Mrs.  C.  A.  Dawson  was  sick,  and  coidd  not  be 
brought  to  court.  Appellant  ^'desired  her  testimony  for  the  purpose  of 
proving  a  list  of  the  goods  in  the  house  burned;  that  she  stored  said 
goods  in  the  house  herself,  and  took  an  inventory  of  all  the  articles;  that 
she  is  acquainted  with  the  value  and  cost  of  all  the  articles  stored  in 
45aid  house,  and  will  testify  that  they  were  worth  more  than  $2500,  and 
that  they  were  insured  for  only  $1000.^'  In  view  of  the  fact  that  the 
only  motive  assigned  to  the  defendant  for  the  conspiracy  to  bum  said 
property  was  for  the  purpose  of  defrauding  the  insurance  company,  it 
would  appear  that  her  testimony  was  material.  Defendant  himself  shows 
that  he  was  not  conversant  with  all  the  articles  stored,  and  that  he  had 
no  list  or  inventory  of  said  articles;  that  his  wife  alone  had  said  list. 
Whether  the  defendant  could  prove  the  same  facts  by  himself  or  not, 
he  had  a  right  to  have  his  wife  present,  and  to  make  this  proof  by  her. 
The  application,  however,  shows  that  he  was  not  conversant  with  the 
articles  and  their  value,  and  she  was.  Under  the  circumstances  of  this 
case,  we  can  not  but  regard  her  testimony  as  material,  and  the  court 
should  have  granted  the  continuance  on  account  of  her  unavoidable  ab- 
sence. 

Defendant  objected  to  all  testimony  of  the  conspiracy  in  Dallas  be- 
cause the  indictment  alleged  said  conspiracy  was  in  Milam  County. 
Code  Crim.  Proc.  1895,  art.  242,  gives  jurisdiction  of  conspiracies  to  the 
county  where  the  conspiracy  was  entered  into,  or  in  the  county  where  the 
same  was  agreed  to  be  executed.  In  this  case,  while  the  proof  showed 
that  the  conspiracy  was  entred  into  in  Dallas  County,  it  was  to  be  ex- 
ecuted in  Milam  County.  This  county  had  jurisdiction,  and  it  was  not 
necessary  to  allege  that  the  conspiracy  was  formed  in  Milam  County. 
Under  a  similar  statute  authorizing  the  prosecution  for  theft  either 
where  the  theft  was  committed,  or  through  or  into  which  the  property 
may  have  been  taken  by  the  thief,  where  the  prosecution  is  in  the  county 
into  which  the  property  is  carried,  it  has  been  held  sufficient  merely  to 
allege  the  theft  in  the  county  of  the  prosecution.  And  we  can  see  no 
difference  in  principle  between  such  a  case  and  the  question  now  be- 
fore us. 

After  proving  the  terms  of  the  conspiracy  by  the  witness  Saucer  as 
made  and  entered  into  at  Lancaster,  in  Dallas  County,  and  after  proving 
that  the  house  was  burned  on  Sunday  night,  the  27th  of  October,  the 
State  proved  by  the  witness  Saucer:    "That  he  was  in  Dallas  on  Mon- 
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day,  the  28th  of  October.  That  he  met  Clark  and  Thomas  on  the  street, 
and  Thomas  then  told  him  that  he  and  Charley  Smith  had  burned  the 
house  of  H.  H.  Nesbitt,  in  Cameron,  Texas.  That  Thomas  said  it  was 
the  slickest  job  he  ever  saw;  that  they  broke  out  one  of  the  panes  of 
glass,  and  took  down  the  stick  that  ran  from  the  top  of  the  window 
frame  to  the  top  of  the  sash,  and  hoisted  the  window  and  got  into  the 
house;  that  after  they  got  in  they  found  a  two-gallon  can  of  gasoline,  and 
that  they  poured  it  over  the  things,  and  lit  a  match  and  stuck  to  it,  and 
that  it  blazad  up  so  quick  that  they  like  to  have  not  gotten  out  of  the 
house,  and  that  he  (Thomas)  lost  his  watch  in  getting  out  the  window; 
that  he  and  Smith  would  have  gotten  back  last  night  if  the  train  had  not 
been  late;  that  Smith  did  not  stop  in  Dallas,  but  went  straight  through 
to  Sherman/' 

Appellant  objected  to  this  testimony  because  it  was  hearsay,  and  fur- 
ther, if  there  was  any  conspiracy  entered  into  between  the  parties  to 
burn  Nesbitf  s  house,  that  said  house  had  then  been  burned,  and  said 
conspiracy  was  at  an  end  before  said  conversation  was  had,  and  that  the 
declarations  of  Thomas  made  after  the  conspiracy  was  ended,  not  in 
defendant's  presence,  could  not  be  used  against  him.  The  court  over- 
ruled all  these  objections  and  admitted  the  testimony.  Unquestionably, 
for  the  witness  Saucer  to  state  what  the  said  Thomas  told  him,  aside 
from  any  conspiracy,  was  purely  hearsay;  and,  if  it  was  admissible  at  all 
against  defendant  in  his  absence,  it  was  only  admissible  as  an  act  or 
declaration  of  a  co-conspirator  pending  the  conspiracy.  The  bill  of  ex- 
ceptions shows,  and  the  whole  record  shows,  that  the  object  and  purpose 
of  the  conspiracy,  to  wit,  the  burning  of  the  house,  at  the  time  of  the 
conversation  complained  of,  had  been  accomplished.  The  house  had 
been  burned,  and  all  that  the  conspirators  agreed  to  do  was  at  an  end, 
and  the  statements  of  the  said  Thomas  were  a  mere  narrative  of  past 
events.  On  no  rule  or  principle  of  law  was  this  testimony  admissible 
against  the  defendant.  It  was  material,  and  its  effect  could  not  prove 
otherwise  than  hurtful  to  defendant.  Saucer  had  testified  that  de- 
fendant had  told  Clark  and  Thomas  how  they  were  to  enter  the  house 
(that  is,  through  the  window,  as  this  narrative  of  Thomas  indicates  that 
they  did  enter),  and  the  jury  were  apt  to  regard  this  as  a  corroboration 
of  Saucer.  And,  moreover,  it  is  testimony  of  a  hearsay  character,  show- 
ing that  the  house  was  actually  burned  by  one  of  th€  conspirators,  and 
in  pursuance  of  the  plan  of  the  conspiracy.  We  can  conceive  of  no  evi- 
dence that  would  be  more  damaging  to  appellant,  in  its  effect,  than  this 
was;  and  being  purely  hearsay  testimony,  inadmissible  under  any  rule  of 
evidence,  it  was  error  for  the  court  to  allow  the  same  to  be  introduced. 

On  the  trial,  one  Bob  Wight,  a  State's  witness,  testified :  That  a  few 
days  after  the  Nesbitt  house  was  burned  he  saw  the  defendant  in  Cam- 
eron, and  defendant  told  him  that  a  letter  would  come  to  the  postoffice 
at  Cameron;  that  the  letter  would  be  from  W.  R.  Clark,  addressed  to 
Daniel  Graham,  in  care  of  Bob  Wight;  that  said  letter  would  be  intended 
for  the  defendant,  and  asked  witness  to  get  the  letter  out  of  the  post- 
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office  and  give  it  to  him.  That  in  a  few  days  thereafter  a  letter  came, 
addressed  to  the  care  of  witness  as  above  indicated;  that  he  received  it 
through  the  postoffice,  and  gave  it  to  the  defendant.  The  State,  in  con- 
nection with  this  testimony,  proposed  to  prove  that  some  time  after  this 
letter  was  delivered  to  the  defendant,  and  after  the  defendant  had  been 
arrested  and  taken  to  Dallas,  a  letter  came,  directed  to  Daniel  Graham, 
in  care  of  witness;  that  witness  opened  said  letter  and  read  it.  This 
letter  was  produced  in  court,  and  identified  by  the  witness  as  the  same 
letter  he  had  received.  The  letter  and  the  envelope  were  introduced  in 
evidence  before  the  jury;  the  envelope  being  addressed  to  "Daniel  Gra- 
ham, care  Bob  Wight,  Cameron,  Texas,"    The  letter  is  as  follows: 

"Arkansas  City,  Mo.,  11/24/95. 

'^Mr.  C.  A.  Dawson:  I  wrote  you  a  letter  last  Wednesday  and  give  it 
to  Mr.  P.  to  forward  it  to  you,  asking  you  to  please  do  what  you  could 
for  us  at  once.  I  am  here  broke,  weather  very  bad,  sleet  and  snow  all 
over  the  face  of  the  earth.  You  can  imagine  my  condition  in  a  strange 
land  among  strangers  without  a  cent.  If  you  have  not  sent  the  balance 
to  Mr.  P.  please  send  it  to  undersigned  at  your  earliest  possible  moment, 
if  you  have,  it  is  all  0,  K.,  but  by  you  sending  it  to  me  direct  I  will  re- 
ceive it  earlier.  Please  do  not  disclose  my  whereabouts,  will  keep  you 
posted  as  to  where  to  direct  your  letters,  if  you  have  any  news  write  me. 
Your  friend,  "Will  Roberts. 

"(Over)    Will  Eoberts,  Genl— Del— Kansas  City,  Mo, 

"Tare  this  up  as  soon  as  you  receive  it  and  write  at  once. 

"W.  R.  Clark. 

**If  you  have  sent  money  to  Mr.  P.  and  could  spare  the  loan  of  a  few 
dollars  for  a  few  days  it  would  be  highly  appreciated  and  I  will  return 
it  as  soon  as  I  can  get  straightened  out.  Will  write  you  a  long  letter  in 
a  few  days,  would  write  more  now,  but  am  in  a  hurry  to  get  this  off  on 
the  first  train.  I  wrote  you  the  turn  that  things  had  taken.  I  have  set- 
tled up  everything  concerning  your  matter  and  everything  comes  to 
me.  "C/' 

Appellant  objected  to  the  introduction  of  said  letter  because  it  was  in 
the  nature  of  hearsay  testimony,  and  because  it  was  a  declaration  made 
by  W.  R.  Clark,  not  made  in  the  presence  of  the  defendant;  the  W.  R. 
Clark  being  alleged  to  be  one  of  the  conspirators,  and  alter  H.  H.  Nes- 
bitt^s  house  had  been  burned,  which  is  alleged  to  be  the  object  of  the 
conspiracy.  As  above  stated,  the  court  overruled  the  objection  and  ad- 
mitted the  testimony.  The  admission  of  this  testimony  presents  to  our 
minds  a  rather  difficult  question.  It  has  been  held  that  a  letter  which 
a  defendant  took  from  the  postoffice,  but  had  never  opened  and  read, 
though  found  on  his  person  at  the  time  of  his  arrest,  can  not  be  intro- 
duced in  evidence  against  him.  See  Com.  v.  Edgerly,  10  Allen,  184.  It 
was  said  in  that  case:  *^An  unanswered  letter  is  not  admissible,  although 
the  statements  contained  in  it  are  well  known  to  the  party  to  whom  it 
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is  sent.  And  this  is  held  on  the  ground  that  a  letter  written  to  a  party 
by  a  third  person,  to  which  no  reply  is  made,  does  not  show  an  acquies- 
cence in  the  facts  stated  in  the  letter/^  Now,  in  this  case  the  letter  in 
question  was  not  even  received  by  the  appellant.  It,  however,  was  ad- 
dressed exactly  as  he  had  informed  Wight  that  the  previous  letter  which 
he  was  looking  for  and  received  through  Wight  would  be  addressed  to- 
him,  and  it  was  signed  by  the  same  name  which  he  told  Wight  the  pre- 
vious letter  would  be  written  by;  but  said  letter  was  not  received  by  him, 
nor  is  there  any  evidence  that  he  ever  saw  its  contents  prior  to  its  in- 
troduction in  evidence  against  him.  It  was  a  letter  written  by  a  third 
party  subsequent  to  the  accomplishment  of  the  conspiracy,  although  it 
bore  the  name  of  one  of  the  conspirators.  Outside  of  this,  there  was  no 
proof  of  his  identity  as  one  of  the  co-conspirators.  There  was  no  proof 
of  the  handwriting  of  this  letter — that  it  was  in  the  handwriting  of 
Clark,  or  any  of  defendant's  co-conspirators.  We  do  not  believe,  under 
the  circumstances  of  this  case,  that  it  was  admissible  against  defendant. 
As  we  have  seen,  the  declarations  of  Clark,  if  he  be  one  of  the  conspira- 
tors, were  not  admissible  against  defendant  after  the  culmination  of  the- 
conspiracy;  and  on  the  same  principle  a  letter  written  by  one  of  the  co- 
conspirators to  the  defendant  would  not  be  admissible  unless  in  that 
connection  it  was  further  shown  that  the  defendant  received  the  same, 
and  in  some  way  acted  upon  the  letter  or  responded  thereto.  Now,  if 
this  had  been  the  letter  that  he  told  Wight  he  was  expecting,  there  might, 
be  some  plausibility  for  its  admission,  though  appellant  in  fact  had  not 
seen  the  contents  of  that  letter.  We  think,  however,  that  even  under 
such  circumstances  its  admission  would  be  doubtful.  Of  course,  appel- 
lant, when  he  took  the  stand,  stated  that  Clark  wrote  said  letter,  and 
then  attempted  to  explain  the  contents  of  said  letter,  but  this  did  not 
render  said  letter  admissible.  It  was  admitted  over  his  objections,  and 
he  was  then  driven  to  make  the  best  shift  he  could  to  explain  its  con- 
tents. For  the  errors  discussed,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Frank  Bovtman  v.  The  State. 

g  2.53  No.  821.    Decided  May  26,  1807. 
Motion  for  Rehearing  Decided  June  26,  1897. 

1.    Construction  and  Interpretation  of  Laws— Bules  as  to. 

It  is  a  familiar  rule  of  construction,  applicable  alike  to  constitutions  and  statutes, 
that  all  laws  are  to  be  construed  with  reference  to  the  existing  evils  to  be  remedied. 
The  intention  and  object  sought  to  be  accomplished  exercise  a  potent  influence  in 
determining  the  meaning  of  not  only  the  principal  but  also  the  minor  provisions  of  a 
statute.  Such  interpretation  must  be  given  as  will  carry  out  the  substantial  intention 
of  its  enactment,  viewed  in  the  light  of  the  surrounding  circumstances  under  which, 
it  was  adopted. 
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2.    Iiocal  Option— Constitational  Law. 

The  Constitution,  art.  16,  sec.  20,  required  the  Legislature  to  pass  laws  authorizing 
the  people,  "by  a  majority  vote,  to  determine,  from  time  to  time,  whether  the  sale 
of  intoxicating  liquor  shall  be  prohibited  within  the  prescribed  limits."  The  Legisla- 
ture, by  the  Kevised  Statutes,  art.  3384,  authorized  the  submission  of  the  matter  to 
a  vote  of  the  people,  without  restriction  or  limitation,  in  accordance  with  the  Consti- 
tution. Art.  3385,  making  exceptions  as  to  sacramental  and  medicinal  liquors,  is  in  the 
nature  of  a  proviso,  and  is  not  in  conflict  with,  or  violation  of,  the  constitutional  pro- 
vision above  quoted. 

8.    Same— Exceptions— Sacramental  and  Medicinal  Liquors. 

In  adopting  our  constitutional  and  local  option  laws,  the  object  was  to  circumscribe 
the  liquor  traffic,  not  to  interfere  with  religious  usages  equally  protected  by  the  Con- 
stitution, nor  with  the  use  of  liquors  for  medicibal  purposes;  and  it  was  in  keeping 
with  the  spirit  of  the  Constitution  to  authorize  communities  to  abolish  the  sale  of 
intoxicants  for  all  purposes  except  those  deemed  essential  to  the  health  and  moral 
well  being  of  society.  And  such  law  is  not  void  because  the  Legislature  has  seen  fit 
to  engraft  upon  it,  when  adopted  by  the  communities,  the  exceptions  enumerated  in 
article  3385. 

4.  Same— Notices  of  Election— Bnrden  of  Proof. 

Ou  a  contention  that  notices  for  a  local  option  election  had  not  been  duly  and 
legally  posted,  the  burden  of  proof  is  on  the  defendant,  and  it  is  not  material  that  one 
of  the  notices  was  torn  down  before  it  had  remained  posted  for  the  time  required  by 
law. 

5.  Same— Election— Justice  Precinct  Which  Embraces  a  City. 

Where  a  local  option  election  is  for  an  entire  justice  precinct,  and  the  same  em- 
braces a  city,  and  there  was  but  one  voting  place  for  the  entire  precinct,  at  which 
voters  of  both  city  and  country  voted,  the  election  was  in  conformity  with  Revised 
Statutes,  art.  1706,  and  was  not  void  because  there  was  no  separate  election  or  voting 
place  in  the  city. 

ON  HOnON  FOB  BEHEABINO. 

6.  Same— Proof  of  Venue. 

On  a  trial  for  a  violation  of  local  option  in  Justice  Precinct  No.  1,  C.  County,  where 
the  record  shows  that  the  trial  occurred  in  C.  City,  and  that  C.  City  was  in  Justice 
Precinct  No.  1  of  C.  County,  Held,  the  venue  of  the  offense  was  sufficiently  estab- 
lished. 

7.  Same— Order  Declaring  Besult— Quasi  Judgment— Burden  of  Proof. 
The  order  of  the  Commissioners  Court  declaring  the  result,  and  validating  a  local 

option  election,  is  in  the  nature  of  a  quasi  judgment;  and,  where  a  collateral  attack 
is  made  upon  it,  it  will  be  presumed  that  it  was  rightfully  and  properly  entered;  and 
the  burden  of  proof  to  show  its  invalidity  is  upon  the  attacking  party. 

Appeal  from  the  County  Court  of  Coleman.  Tried  below  before  Hon. 
B.  F.  Rose,  County  Judge. 

Appeal  from  a  conviction  for  a  violation  of  local  option;  penalty, 
a  fine  of  $25  and  twenty  days  imprisonment  in  the  county  jail. 

Defendant  made  a  motion  to  quash  the  information,  which  was  over- 
ruled. 

Objection  was  made  to  the  reading,  in  evidence,  of  the  order  of  the 
commissioners  court  ordering  the  election,  first,  because  the  acts  Of  the 
Legislature  authorizing  the  submission  of  the  issue  of  local  option  are 
unconstitutional,  in  that  said  acts  of  the  Legislature  submit  an  issue  not 
authorized  by  the  Constitution  of  this  State  and  incorporate  an  unau- 
thorized exception  upon  the  Constitution,  in  that  only  the  prohibition 
of  sales  for  ceri;ain  purposes  are  voted  upon  and  prohibited,  while  sales 
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for  other  purposes  named  are  excepted,  when  in  fact  the  Constitution 
only  authorizes  the  submission  to  the  people  of  the  issue  whether  or  not 
all  sales  shall  be  prohibited,  and  the  Legislature  has  no  power  to  incor- 
porate an  exception  upon  the  Constitution;  second,  because  said  order 
for  election  fails  to  order  an  election  or  provide  for  the  holding  of  an 
election  for  the  city  of  Coleman,  as  required  by  law;  third,  because  there 
are  no  sufficient  allegations  in  the  information  to  authorize  the  intro- 
duction of  the  evidence. 

Objection  was  also  made  to  the  reading  in  evidence  the  order  of  the 
commissioners  court,  declaring  the  result  of  the  election,  for  the  same 
reasons  set  out  above  to  the  order  for  the  election. 

Sims  &  Snodgrass,  for  appellant. — ^The  Legislature  has  no  power  to 
either  add  to  or  take  from  the  Constitution  of  the  State,  and  the  Con- 
stitution having  authorized  the  Legislature  to  submit  the  issue  to  the 
people  whether  the  sale  of  intoxicating  liquors  should  be  prohibited,  the 
Legislature  had  no  right  to  submit  to  the  people  an  issue  whether  or 
not  certain  class  of  sales  should  be  prohibited  and  other  sales  permitted, 
the  language  of  the  Constitution  clearly  covering  and  embracing  all 
sales. 

The  Constitution  says  that  ^*the  Legislature  shall,  etc.,  ♦  ♦  ♦  at  its 
first  session,  enact  a  law  whereby  the  qualified  voters  may  by  a  majority 
vote  determine  from  time  to  time  whether  the  sale  of  intoxicating 
liquors  shall  be  prohibited  within  the  prescribed  limits.'^  The  only 
power  conferred  upon  the  Legislature  by  said  provision  is  to  prescribe 
the  manner  of  expressing  the  popular  will  upon  the  prohibition  of  all 
sales  of  intoxicating  liquors.  The  constituitional  provision  can  only 
mean  all  classes  and  varieties  of  sales,  and  not  certain  classes  of  sales. 
If  it  had  been  the  intention  of  the  Constitution  to  confer  a  discretionary 
power  upon  the  Legislature  to  prescribe  against  such  sales  only  as  were 
made  for  beverages  and  permit  others,  language  expressing  such  intent 
would  have  been  used.  On  the  contrary,  the  provision  of  the  Constitu- 
tion does  not  leave  the  issue  to  be  presented  to  the  voters  to  the  will  of 
the  Legislature,  but  expresses  what  issue  shall  be  determined  by  the 
voters,  and  only  confers  power  upon  the  Legislature  to  pass  laws  regu- 
lating the  manner  of  holding  the  election  or  rules  and  regulations  for 
determining  the  voice  of  the  majority  of  the  voters  in  the  territory 
where  prohibition  is  sought  to  be  carried  and  enacted.  The  Legislature, 
in  exercising  this  power,  passes  acts  which  authorize  the  submission  of 
the  question,  not  whether  the  sale  of  intoxicating  liquors  shall  be  pro- 
hibited, but  whether  the  sale  of  same,  with  certain  named  exceptions, 
shall  be  prohibited.  It  is  true  the  Legislature  seeks  to  evade  the  terms 
of  the  Constitution  by  making  the  issue  submitted  in  accordance  with 
the  terms  of  the  Constitution,  but  the  same  act  which  does  so  says  the 
vote  when  so  expressed  shall  not  include  certain  named  sales,  which  is 
in  effect  voting  to  have  certain  sales  prohibited  and  other  sales  ex- 
oTTiptod.    It  is  too  clear  for  argument  that  the  submission  of  such  an  issue 
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is  a  material  change  of  the  ConBtitution,  provided  the  instrument  con- 
templated the  submission  of  the  question  of  prohibition  of  all  sales^  as 
there  would  evidently  be  many  who  would  vote  for  this  limited  pro- 
hibition who  would  not  vote  for  prohibition  of  all  manner  of  sales.  We 
find  no  warrant  in  the  Constitution  for  this  discrimination  upon  the 
part  of  the  Legislature  in  favor  of  the  man  who  wants  to  buy  or  sell  in- 
toxicating liquors  for  religious  or  medicinal  purposes  and  one  who  wishes 
to  do  so  for  a  beverage.  McCreary  on  Elec,  sec.  24;  Cool.  Const.  lim.^ 
sec.  64,  p.  78,  and  authorities  cited,  note  5. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — ^Appellant  was  convicted  of  violating  the 
local  option  law  in  precinct  No.  1  of  Coleman  County,  and  his  punish- 
ment assessed  at  a  fine  of  $25  and  twenty  days  imprisonment  in  the 
county  jail;  hence  this  appeal. 

The  court  did  not  err  in  refusing  to  quash  the  information  in  this  case. 
See  Key  v.  State,  37  Texas  Crim.  Rep.,  77. 

Appellant  contenils  that  the  act  of  the  Legislature  under  which  the 
question  of  local  option  was  submitted  to  the  voters  of  precinct  No.  1 
in  Coleman  County  is  unconstitutional  and  void,  because  the  Constitu- 
tion authorizes  the  submission  to  the  voters  of  the  county  whether  the 
sale  of  intoxicants  shall  be  prohibited  within  the  prescribed  limits;  and 
it  is  contended  that  the  act  of  the  Legislature  which  authorizes  the  sub- 
mission of  the  question  to  the  people  is  unconstitutional,  because  said 
act,  in  effect,  authorizes  the  submission  to  the  people  of  the  question  of 
prohibiting  all  sales  of  intoxicating  liquors,  except  for  sacramental  and 
medicinal  purposes,  thus  authorizing  people  to  vote,  not  on  the  ques- 
tion of  the  absolute  prohibition  of  the  sale  of  liquor,  which  the  Consti- 
tution authorizes,  but  authorizes  them  to  vote  on  the  regulation  of  sales, 
or,  in  other  words,  to  vote  to  prohibit  sales,  except  for  certain  specified 
purposes.  Section  20,  article  16,  of  the  Constitution,  is  in  the  following 
language:  "The  Legislature  shall  at  i'ts  first  session  enact  a  law,  whereby 
the  qualified  voters  of  any  county,  justice  precinct,  town,  or  city  (or 
such  subdivision  of  a  county  as  may  be  designated  by  the  commissioners 
court  of  said  county)  may  by  a  majority  vote  determine  from  time  to 
time  whether  the  sale  of  intoxicating  liquor  shall  be  prohibited  within 
the  prescribed  limits."  The  act  of  the  Legislature  regarding  local  option 
authorizes  the  submission  of  the  question  of  local  option  to  a  vote  of  the 
people,  and  this  is  without  restriction  or  limitation.  Sec  Revised  Stat- 
utes 1895,  art.  3384.  Article  3388,  in  providing  for  said  submission,  re- 
quires two  character  tickets  to  be  voted  at  said  election,  one  indorsed, 
"For  Prohibition,"  and  the  other,  "Against  Prohi])ition."  This  sub- 
mission is  in  exact  conformity  with  the  provisions  of  the  Constitution, 
and  the  fact  that  the  Legislature  has  also  seen  lit  to  enact  ''that  said  vote, 
when  taken,  and  the  majority  has  declared  in  favor  of  proliibition,  shall 
38  Texas  Crim.  App.— 2 
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not  be  construed  to  prohibit  the  sale  of  wines  for  sacramental  purposes, 
nor  alcoholic  stimulants,  as  medicines/'  etc.,  does  not  nullify  the  sub- 
mission of  the  question,  which,  as  before  stated,  is  in  conformity  with  the 
Constitution.  The  question,  as  we  understand  it,  is  not  now  before  us, 
whether  or  not  the  sale  for  sacramental  or  medicinal  purposes  is  pro- 
hibited by  law.  The  sale  in  question  was  not  for  such  a  purpose. 
Whether  or  not  it  is  the  province  of  the  Legislature  to  construe  said 
constitutional  provision,  or  to  put  a  construction  upon  the  vote  cast  so 
as  to  authorize  the  sale  of  intoxicating  liquors  for  certain  purposes  is 
not  now  before  us.  The  construction  of  the  Constitution  or  of  a  statute 
is  not  a  matter  for  the  Legislature,  but  for  the  judiciary.  The  act  au- 
thorizing the  submission  of  the  question  of  local  option  to  be  voted  upon, 
as  stated  above,  is  in  accord  with  the  Constitution;  and  article  3385, 
Revised  Statutes  1895,  is  in  the  nature  of  a  proviso.  It  would  be  en- 
tirely competent,  in  construing  said  act,  to  uphold  that  portion  of  same 
authorizing  the  submission  of  the  question  as  in  consonance  with  the 
Constitution,  and  to  reject  that  portion  of  the  act  which  is  in  the  nature 
of  a  proviso. 

Concede,  however,  that  the  constitutional  question  is  here  presented ; 
that  is,  that  the  act  of  the  Legislature  authorizing  a  submission  of  the 
question  of  local  option  to  be  voted  on  by  counties,  precincts,  etc.,  au- 
thorized them  to  vote,  not  a  total  prohibition,  but  a  partial  prohibi- 
tion (that  is,  that  the  real  question  voted  on  by  the  people  of  the  pre- 
cinct in  question  was,  as  claimed  by  appellant,  to  prohibit  the  sale  of 
intoxicating  liquors,  etc.,  save  and  except  for  medicinal  and  sacramental 
purposes);  then  let  us  see  how  the  matter  stands.  The  contention  of 
appellant,  as  we  understand  it,  is  that  the  Legislature,  under  the  Con- 
stitution, had  only  the  power  to  submit  the  question  of  the  total  prohi- 
bition of  all  sales  of  intoxicating  liquor  within  the  local  option  district, 
and  that  when  they  submitted  the  question  of  prohibition  the  proviso 
in  favor  of  the  sale  of  intoxicants  for  medicinal  purposes,  and  wines  for 
sacramental  purposes,  was  beyond  their  power,  and  rendered  the  whole 
law  null  and  void.  In  our  opinion,  such  an  act  would  not  be  violative 
of  said  constitutional  provision.  It  is  a  familiar  rule  of  construction, 
applicable  alike  to  statutes  and  constitutions,  that  all  laws  are  to  be 
construed  with  reference  to  the  existing  evils  to  be  remedied.  In  pass- 
ing the  constitutional  provision  in  question,  there  was  no  existing  evil 
in  a  sale  of  intoxicants  as  medicines  or  for  sacramental  purposes.  By 
reference  to  the  history  of  those  times,  it  will  be  seen  that  the  restriction 
and  abolition  of  saloons  was  the  sulijeot  aimed  at.  Drunkenness  and 
its  attendant  evils  were  aliroad  in  the  land.  This  was  caused  by  the 
liquor  trallic.  "Where  the  meaning  of  a  statute  [we  interpolate,  **or 
Constitution"]  is  not  plain,  a  court  is  warranted  in  availing  itself  of  all 
legitimate  aids  to  ascertain  the  true  intention,  and  among  them  are 
some  extraneous  facts.  The  oliject  soiifjht  to  he  accomplished  exercises 
a  potent  influence  in  determining  the  meaning  of  not  only  the  principal, 
but  also  the  minor,  provisions  of  a  statute.     To  ascertain  it  fully,  the 
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court  wiQ  be  greatly  assisted  by  knowing,  and  it  is  permitted  to  consider, 
the  mischief  intended  to  be  removed  or  suppressed,  or  the  necessity  of 
any  kind  which  induced  the  enactment."  Suth.  Stat.  Const.,  sec.  292, 
and  authorities  there  cited.  And  so  we  have  in  the  construction  of  pow- 
ers as  follows:  "Such  an  interpretation  must  be  given  to  the  instil- 
ment as  to  carry  out  the  substantial  intention  of  the  party  creating  the 
power,  not  restraining  or  lessening  it  by  a  narrow  and  rigid  construction, 
nor  by  a  loose  and  extended  interpretation,  dispensing  with  the  sub- 
stance of  what  was  to  be  performed."  18  Am.  and  Eng.  Enc.  of  Law,  p. 
895,  note  2.  Now,  we  take  it,  in  adopting  the  provision  of  the  Constitu- 
tion in  question  the  people  intended  to  prohibit  the  liquor  traffic;  and,, 
because  the  language  used  is  general  and  comprehensive,  it  was  not  in- 
tended to  puft  a  limitation  upon  the  power  of  the  Legislature  to  authorize 
the  sale  or  disposition  of  liquor  for  purposes  that  were  necessary  and  not 
harmful.  When  our  people  adopted  this  constitutional  amendment,  we 
were  not  unmindful  that  this  was  a  Christian  country,  in  which  the 
orthodox  religion  was  the  basis  and  substratum  of  our  civilization;  and 
to  be  considered  in  pari  materia  with  this  provision  of  our  Constitution! 
they  had  in  view  section  6  of  the  Bill  of  Eights,  which,  among  other 
things,  provides,  "All  men  have  the  natural  and  indefeasible  right  to 
worship  Almighty  God  according  to  the  dictates  of  their  own  con- 
sciences," etc.,  and  further  provides,  "And  no  human  authority  ought 
in  any  case  whatever  to  control  or  interfere  with  the  rights  of  conscience 
in  the  matter  of  religion,  and  no  preference  shall  be  given  by  law  to 
any  religious  society  or  mode  of  worship."  It  was  not  proposed  to  abolish 
the  sacrament,  which  is  one  of  the  fundamental  ceremonies  of  our  reli- 
gion, which  idea  would  be  involved  in  the  construction  sought, — that 
wines  could  not  be  bought  or  sold  for  sacramental  purposes.  It  was 
further  known  at  the  time  that  alcohol,  in  various  forms,  was  in  com- 
mon use  among  the  people  in  case  of  sickness  for  medicinal  purposes^ 
alcohol,  in  various  forms,  entering  into  combination  with  many  of  the 
most  useful  medicines  belonging  to  the  profession.  These  were  not 
evils  to  be  provided  against,  but  privileges  to  be  conserved;  and  it  is  not 
inimical  to  a  proper  construction  of  .the  provisions  of  the  Constitution 
in  question  to  interpret  it  in  the  light  of  the  surrounding  circumstances 
under  which  it  was  adopted.  In  making  it  a  part  of  the  fundamental 
law,  the  people  sought  to  circumscribe  the  liquor  traffic,  and  to  place 
it  within  the  power  of  communities  to  adopt  laws  for  this  purpose ;  and 
it  is  in  keeping  with  the  spirit  of  this  enactment  to  authorize  com- 
munities to  abolish  the  sale  of  intoxicants  for  all  purposes  except  those 
deemed  essential  to  the  health  and  moral  well-being  of  society.  This 
is  not  a  question  of  ultra  vires  (that  is,  that  the  Legislature  has  exercised 
more  authority  than  that  conferred  upon  it  by  the  Constitution),  but 
the  contention  is  that  they  have  exercised  less.  In  our  judgment,  the 
greater  includes  the  less;  and  in  this  instance  the  law  is  not  rendered 
void,  as  being  unconstitutional,  because  the  Legislature  may  have  seen 
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fit  to  ingraft  on  the  law^  after  it  has  been  adopted  by  the  communities, 
the  exceptions  enumerated. 

It  is  also  contended  that  the  court  erred  in  instructing  the  jury  as 
follows:  "You  are  instructed  that  if  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant,  as  charged  in  the  in- 
formation, did  sell  intoxicating  liquors  to  said  T.  E.  Austin,  you  will 
find  him  guilty,  and  so  say  by  your  verdict,"  etc.  It  is  contended  that 
the  effect  of  this  instruction  was  to  entirely  ignore  appellant's  defense 
with  reference  to  the  regularity  of  the  proceeding  by  which  local  option 
was  adopted  in  said  precinct.  The  charge  in  question  only  authorized  a 
conviction  of  defendant  if  the  sale  was  as  charged  in  the  information. 
The  information  charged  that  the  sale  was  made  after  local  option  had 
been  legally  adopted  in  said  precinct.  The  'lourt  moreover  instructed 
the  jury,  in  connection  with  said  charge,  specifically  as  to  the  regularity 
•of  said  election,  and  the  defense  set  up  in  regard  thereto  by  the  appel- 
lant, to  wit,  the  jury  were,  in  substance,  instructed,  if  they  believed  that 
the  five  notices  required  by  law  were  not  posted  for  the  space  of  twelve 
days  before  said  local  option  election,  to  acquit  the  defendant. 

Appellant  further  complains  that,  in  connection  with  his  defense  as 
to  the  posting  of  notices,  the  court  committed  an  error  in  instrucirg  the 
jury  that  the  burden  of  proof  was  on  the  defendant  to  show  that  the 
notices  were  not  posted.  This  instruction  was  in  accordance  with  the 
rule  heretofore  laid  down  by  this  court.  See  Iridh  v.  State,  34  Texas  Crim. 
Kep.,  130;  Morton  v.  State,  37  Texas  Crim.  Rep.,  131.  We  have  examined 
the  record  in  regard  to  the  posting  of  said  notices,  and  in  our  opinion  the 
proof  was  ample  upon  this  point.  Two  of  the  noticee,  perhaps,  were 
not  seen  posted  by  the  witnesses  who  speak  of  them  until  a  portion  of 
the  time  had  expired.  But  the  testimony  all  tended  to  show  that  the 
notices  were  posted  at  the  same  :ime.  Nor  is  it  material  that  one  of  said 
notices  was  torn  down  before  it  had  been  up  the  required  length  of  time. 
The  law  only  requires  said  notices  to  be  posted,  and  does  not  render  the 
election  void  because,  after  they  were  so  posted,  one  of  the  same  was 
torn  down  and  destroyed. 

Appellant  insists  that  the  election  was  void  because  no  election  was 
held  for  the  city  of  Coleman  upon  the  question  of  local  option.  The 
city  of  Coleman  was  in  precinct  No.  1  of  Coleman  County,  and  the  elec- 
tion in  this  instance  was  for  the  entire  justice  precinct.  It  does  not 
appear  that  there  was  more  than  one  voting  precinct  provided  for 
in  said  justice  precinct.  At  this  precinct,  all  of  the  voters  who  desired 
to,  whether  they  lived  in  the  town  or  country,  deposited  their  ballots. 
This  was  in  accord  with  the  law.  See  Revised  Statutes  1895,  art.  1705. 
The  election  in  this  instance  did  not  pertain  solely  to  the  affairs  of  the 
town  of  Coleman. 

We  have  examined  the  record  in  this  case  carefully,  and  the  proof 
shows  beyond  question  that  intoxicating  liquor  was  sold  to  the  prose- 
cutor by  the  defendant.  This  was  denied  by  the  defendant  in  his  tes- 
timony, but  the  jury  settled  this  controversy,  and  we  see  no  reason  for 
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dusturbing  their  verdict.    No  errors  appearing  in  the  record,  the  judg- 
ment is  affirmed. 

Affirmed. 

After  the  foregoing  opinion  was  handed  down,  appellant's  counsel 
filed  the  following  motion  for  rehearing: 

1.  Because  the  court  erred  in  not  sustaining  the  sixth  assignment  of  er- 
ror, wherein  the  defendant  challenges  the  correctness  of  the  clause  of  the 
general  charge  of  the  court,  wherein  the  court  charges  that  the  burden 
of  proof  is  upon  the  defendant  to  show  that  the  notices  were  not  posted, 
and  in  not  sustaining  the  other  assignments  of  error  wherein  the  de- 
fendant assigns  error  upon  the  refusal  to  give  special  charges  asked  by 
him,  wherein  the  court  was  requested  to  charge  the  jury  that  the  orders 
were  only  prima  facie  evidence  and  open  to  be  rebutted  by  proof  by  de- 
fendant, and  that  if  taking  into  consideration  all  the  evidence  on  that 
question  considering  said  order  as  prima  facie  only,  they  were  not  satis- 
fied that  the  notices  were  posted,  then  defendant  would  be  entitled  to 
be  acquitted  and  the  election  would  be  invalid. 

2.  Because  the  court  erred  in  not  sustaining  the  fourth  ground  of  ap- 
pellant's assignment  of  error  number  14,  which  is  as  follows :  Because  the 
evidence  is  not  sufficient  to  warrant  a  conviction  or  show  a  violation  of 
the  law  in  precinct  No.  1,  Coleman  County,  Texas,  it  being  intended  by 
same  to  call  the  court's  attention  to  the  fact  that  there  was  no  evidence 
that  the  defendant  ever  sold  T.  R.  Austin  any  intoxicating  liquor  in 
justice  precinct  No.  1,  as  alleged  in  the  complaint  and  information. 

Sims  &  Bnodgrass,  for  the  motion. — 1.  Upon  the  question  raised  in 
the  second  ground,  that  there  was  not  sufficient  proof  of  the  venue, 
appellant  says  that  the  evidence  does  not  show  such  proof.  The  testi- 
mony of  the  State's  witness  Austin,  who  testified  that  he  purchased  the 
whisky  from  defendant,  does  not  establish  the  venue,  and  there  is  no 
other  testimony  on  the  point.  He  states  only  as  follows:  ^^This  was  in 
this  precinct,  and  in  Coleman  County,  Texas."  We  submit  that  this  is 
not  sufficient  to  show  affirmatively  that  the  sale  took  place  in  justice 
precinct  No.  1.  The  witness  does  not  so  state.  He  does  not  say  that  the 
sale  took  place  in  any  particular  precinct,  or  whether  it  was  in  a  justice, 
commissioner's,  election,  or  school  precinct,  much  less  that  it  was  in 
justice  precinct  No.  1.  What  precinct  does  he  mean,  and  what  number 
of  justice  precinct.  No.  1,  2,  3,  or  4?  The  court  will  observe  that  this  is 
an  agreed  statement  of  facts  and  approved  by  the  court,  and  it  is  there- 
fore apparent  that  this  was  all  the  statement  of  the  witness;  and  we  sub- 
mit that  this  does  not  fulfill  the  demands  of  law  on  the  proof  of  venue. 

2.  Upon  the  question  that  the  fact  that  the  statute  makes  the  order 
of  the  commissioners  court  declaring  the  result  prima  facie  evidence  of 
the  fact  that  all  the  prerequisites  of  the  law  concerning  the  holding  of 
the  election  and  the  posting  of  the  notices  had  been  complied  with,  and 
that  this  does  not  authorize  the  court  to  charge  that  the  burden  of  proof 
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is  therefore  upon  the  defendant  to  show  that  the  notices  were  not  posted, 
we  desire  to  call  the  court's  attention  to  some  additional  authorities  that 
we  regard  as  being  in  point,  which  were  not  submitted  to  the  court  upon 
original  presentation  of  the  case. 

That  the  evidence  clearly  raises  the  issue  can  not  be  gainsaid,  because 
the  clerk  swore  that  he  did  not  post  them,  but  gave  them  to  Sheriff 
Kingsberry  or  his  deputy,  Blackburn  or  Goodfellow,  to  post.  Kings- 
berry  swears  that  he  did  not  post  them.  Blackburn  states  that  he  did  not 
post  but  two;  that  he  may  have  posted  the  one  at  the  courthouse  door. 
Goodfellow  swears  that  he  did  not  post  but  one,  and  possibly  the  one  at 
courthouse  door;  which  makes  it  certain  that  he  or  Blackburn  posted  this 
one;  'there  was  but  one  other  deputy,  and  he  swears  that  he  did  not  post 
any.  It  is  true  they  swear  (that  is,  Goodfellow  and  McElrath  swear), 
that  they  will  not  swear  as  a  fi*ct  that  they  did  not  post  any  others,  but 
each  swears  that  to  the  best  of  their  knowledge  and  belief  they  did  not, 
which  is  all  any  honest  man  could  swear  in  any  case.  There  certainly 
can  be  no  question  but  what  this  evidence  raises  the  issue  for  decision 
by  the  jury.  This  being  so,  then  if  the  charge  was  a  greater  burden 
than  the  law  required,  the  case  should  be  reversed,  exception  being  duly 
reserved. 

Prima  facie  is  a  law  phrase  strictly,  and  it  has  a  clear,  definite  meaning 
at  law,  and  had  been  given  a  judicial  construction  by  the  Supreme  Court 
of  this  State  when  it  was  used  by  the  Legislature  in  this  statute,  it  being 
first  used  in  the  Acts  of  1887,  and  the  decision  in  Clark  v.  Hiles,  in 
2  Southwestern  Reporter,  p.  356,  by  Chief  Justice  Willie,  was  rendered 
12th  December,  1886.  This  decision  clearly  decides  the  point  that  the 
fact  that  one  fact  proved  which  makes  a  prima  facie  case  does  not  in 
any  case  shift  the  burden  of  p^oof .  With  this  judicial  declaration,  under 
every  rule  of  construction  the  Legislature  is  presumed  to  have  had  cog- 
nizance when  it  used  this  law  phrase.  It  is  a  little  remarkable  that  the 
Legislature  used  this  phrase,  which  is  Latin,  if  they  meant  to  change  the 
burden  of  proof,  and  did  not  instead  say  the  burden  of  proof  shall  be  on 
the  defendant,  which  term  could  be  of  no  mistaken  import. 

Black  on  Interpretation  of  Laws  says:  "The  technical  terms  and 
phrases  of  the  law  when  found  in  a  statute  must  be  taken  in  their  proper 
technical  signification,  unless  there  is  something  in  the  context  to  show 
that  they  were  intended  to  bear  a  different  meaning.  Where  a  word  or 
phrase  has  a  clear,  definite,  and  settled  meaning  at  common  law,  it  is  to 
have  the  same  meaning  in  the  construction  of  a  statute  in  which  it  is 
found,  unless  it  is  plainly  apparent  that  such  was  not  the  legislative 
intention.  Further,  when  words  or  phrases  are  used  in  a  statute  which 
have  received  a  judicial  construction  before  its  enactment,  they  are  to  be 
understood  according  to  that  construction,  unless  the  statute  clearly  re- 
quires a  different  one.^'  See  p.  130  and  authorities  there  cited,  and  pp. 
131,  132.  If  this  be  a  true  statement  of  the  law  by  Mr.  Black,  can  there 
be  any  escape  from  the  conclusion  that  the  charge  would  be  erroneous 
in  a  civil  case  in  view  of  the  decision  by  Judge  Willie?    See  Anderson's 
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Law  Dictionary,  mider  h-ead  of  ^Troof/'  p.  834;  also  in  point.  Pease  v. 
Cole,  63  Conn.,  71;  Central  Bridge  Co.  v.  Butler,  2  Gray,  130. 

In  the  ease  in  2  Gray,  the  Supreme  Court  of  Massachusetts  says:  "The 
plainitift  asked  the  judge  to  rule  that  the  passing  of  the  plaintiff^s  hridge 
by  the  defendant  without  paying  toll  being  proved,  the  burden  of  proof 
was  upon  the  defendant  to  prove  that  he  had  a  right  to  pass  the  bridge 
without  paying  toll,  and  that  no  such  defense  was  open  under  the  gen- 
eral issue,  and  the  court  says:  "It  was  incumbent  on  the  plaintiff  to 
prove  a  liability  on  the  part  of  the  defendant  to  pay  the  tolls  which  they 
sought  to  recover  in  this  action.  For  this  purpose  they  relied  upon  the 
implied  assumpsit  arising  from  the  proof  that  the  defendant  had  passed 
their  bridge  without  paying  the  usual  tolls.  This  made  out  a  prima 
facie  case,  and  would  entitle  them  to  recover  unless  the  defendant  of- 
fered some  evidence  to  rebut  it.  But  it  does  not  follow  that  the  burden 
of  proof  was  thereby  shifted.  The  burden  of  proof  and  the  weight  of 
the  evidence  are  two  different  things.  The  former  remains  on  the  party 
affirming  a  fact  in  support  of  his  case,  and  does  not  in  any  aspect  of  the 
case  change.  The  latter  shifts  from  side  to  side  in  the  progress  of  the 
cause  according  to  the  nature  and  strength  of  the  proofs  offered  in  sup- 
port or  denial  of  the  main  fact  to  be  established.  In  the  case  at  bar, 
the  averment  which  the  plaintiff  was  bound  to  maintain  was,  that  the 
defendant  was  legally  liable  for  the  payment  of  the  tolls.  In  answer  to 
this,  the  defendant  did  not  aver  any  new  fact,  such  as  payment,  accord, 
and  satisfaction  or  release,  biit  offered  evidence  to  rebut  this  alleged 
liability.  By  so  doing  he  did  not  assume  the  burden  of  proof,  which 
still  rested  on  the  plaintiff,  but  only  sought  to  rebut  the  prima  facie 
case  which  the  plaintiff  had  proved  against  him.  The  ruling  of  the 
court  was  therefore  correct."  This  reasoning  by  the  learned  court  is 
strictly  applicable  to  this  matter.  The  opinion  of  the  Connecticut  Su- 
preme Court  is  equally  strong  in  the  case  cited,  and  we  invite  the  court 
to  a  consideration  of  the  same.  It  is  true  this  case  is  not  one  of  very 
great  importance,  but  the  principle  involved  in  this  matter  presented, 
if  adhered  to,  is  far  reaching  in  its  effects,  and  we  think  the  assignments 
presenting  this  question  can  not  be  overruled  without  doing  violence 
to  well  founded  legal  principles,  and  we  therefore  respectfully  request 
the  court  to  review  these  matters. 

ON.  MOTION  FOE  EEHEARINQ. 

HENDERSON,  Judge. — Appellant  was  convicted  of  violating  the 
local  option  law,  and  his  punishment  assessed  at  a  fine  of  $25  and 
twenty  days  imprisonment  in  the  county  jail,  and  prosecutes  this  appeal. 
The  judgment  of  the  lower  court  was  affirmed  at  a  former  day  of  this 
term,  but  appellant  comes  before  us  on  motion  for  rehearing. 

There  are  but  two  qu-estions  that  require  consideration  from  us.  Appel- 
lant contends  that  the  venue  was  not  sufficiently  proved,  it  being  insisted 
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that  Austin  is  the  only  witness  who  testified  as  to  venue,  and,  after  stat- 
ing the  purchase  of  the  liquor,  and  from  whom,  he  only  states  that  this 
occurred  in  this  precinct,  and  in  Coleman  County,  State  of  Texas.  The 
record  shows  that  this  trial  occurred  in  Coleman  City,  and  that  Coleman 
City  was  in  precinct  No.  1  of  Coleman  County;  and  that  this,  in  connec- 
tion with  the  testimony  of  said  witness  Austin,  sufficiently  establishes 
the  venue  of  the  oJffense.  Appellant  also  contends  that  the  charge  of 
the  court  to  the  effect  that  the  jury  were  instructed  that  the  burden  of 
proof  was  on  the  defendant  to  show  that  the  notices  were  not  posted  was 
error,  and  he  cites  us  to  a  number  of  authorities  upon  this  question ;  the 
contention  being  thai  article  3390,  Revised  Statutes  1895,  which  makes 
the  order  of  the  commissioners  court  declaring  the  result  of  the  vote 
on  local  option,  and  absolutely  prohibiting  the  sale  of  intoxicating  liquors 
within  the  prescribed  limits,  prima  facie  evidence  that  all  of  the  pro- 
visions of  law  have  been  complied  with  in  giving  notice  of  and  holding 
said  election,  and  in  counting  and  returning  the  votes  and  declaring  the 
result  thereof,  does  not  shift  the  burden  of  proof.  Among  other  cases, 
we  are  referred  to  the  case  of  Clark  v.  Hiles  (Texas  Sup.),  2  S.  W. 
Eep.,  356.  We  have  examined  that  case,  and  find  in  it  an  exhaustive 
discussion  of  the  meaning  of  the  term  "prima  facie,^^  as  applied  to  evi- 
dence, and  the  court  there  holds  that  the  use  of  the  term  "prima  facie,** 
as  applied  to  evidence,  docs  not  shift  the  burden  of  proof.  We  would 
be  inclined  to  hold  with  that  case  if  this  were  a  direct  proceeding  to 
invalidate  the  local  option  election,  under  article  3390,  Revised  Statutes 
1895.  We  hold,  however,  in  this  case,  that  the  order  of  the  court  vali- 
dating the  election  is  in  the  nature  of  a  quasi  judgment,  and  that  in  a 
collateral  attack,  as  here  made,  it  will  be  presumed  that  same  was  right- 
fully and  properly  entered,  and,  if  appellant  would  overturn  the  same, 
the  burden  is  on  him  to  do  so.  See  Irish  v.  State,  34  Texas  Crim.  Rep., 
130;  Morton  v.  State,  37  Texas  Crim.  Rep.,  131.  We  accordingly  hold  that 
the  court  below  did  not  err  in  giving  the  instruction  placing  the  burden 
of  proof  upon  the  appellant. 

The  motion  for  rehearing  is  overruled,  and  the  judgment  affirmed. 

Motion  overruled. 


1 S    64  X.  Mackey  v.  The  State. 

No.  1105.    Decided  June  2,  1897. 

1.  Appearance  Bond^-Impossible  Date. 

An  appearance  bond  executed  on  the  22d  of  November.  1893,  requiring  the  obligor 
to  appear  at  a  term  of  the  court  to  be  held  on  the  fourth  Monday  in  April,  1893, 
states  an  impossible  date,  as  the  time  named  was  already  past  several  months  before 
the  bond  was  executed,  and  it  is  therefore  a  nullity. 

2.  Same— Designation  of  Time  In. 

An  appearance  bond  which  recpiires  the  oblipor  to  appear  at  the  next  term  of  said 
court,  at  the  courthouse  in  H.,  does  not  sufficiently  designate  the  time  and  term  of 
court  at  which  he  is  to  appear. 


Digitized  by  LjOOQiC 


1897 J]  Maokby  v.  The  State.  25 

Appeal  from  the  District  Court  of  Kendall.  Tried  below  before  Hon. 
Eugene  Abcheb. 

Appeal  from  a  judgment  final  for  $500  upon  the  appearance  bond 
of  an  attached  witness. 

Leo  Tarhton,  for  appellant. — ^A  witness  bond  which  fixes  the  time 
Bpecifically  for  the  appearance  of  the  witness  on  a  date  anterior  to  execu- 
tion of  the  bond  is  a  nullity.  The  bond  is  dated  November  22,  1893.  It 
required  the  witness  to  appear  on  the  fourth  Monday  in  April,  1893. 
Code  Crim.  Proc,  arts.  308,  309,  341;  Barnes  v.  State,  36  Texas,  332;  Teel 
V.  State,  3  Texas  Crim.  App.,  326;  Williamson  v.  State,  12  Texas  Crim. 
App.,  169;  Thomas  *.  State,  12  Texas  Crim.  App.,  417;  Turner  v.  State, 
14  Texas  Crim.  App.,  168;  Burnett  v.  State,  18  Texas  Crim.  App.,  283. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State 

DAVIDSON,  Judge. — This  is  an  appeal  from  a  judgment  final  en- 
tered upon  a  forfeited  witness  attachment  bond.  The  bond  was  taken 
on  the  22d  day  of  November,  1893,  and  required  the  witness  Ellis  to 
make  his  personal  appearance  before  the  District  Court  of'  Kendall/ 
County,  at  a  term  of  the  court  to  be  held  on  the  fourth  Monday  in  April, 
1893.  The  appellant,  Mackey,  was  one  of  the  sureties  upon  said  bond. 
It  is  contended  by  appellant  in  his  assignment  of  errors  that  the  bond 
was  a  nullity,  and  such  a  one  as  precluded  a  forfeiture,  because  it  re- 
quired the  witness  Ellis  to  appear  at  an  impossible  day  and  term  of  the 
court.  The  language  of  the  bond  in  this  respect  is  as  follows :  "If  the 
said  Ellis  shall  make  his  personal  appearance  at  the  next  term  of  said 
court  to  be  held  on  the  fourth  Monday  in  April,  1893,  at  the  courthouse 
at  Boeme,  in  said  county,  and  shall  there  remain  from  day  to  day, 
*  ♦  ♦  then  this  obligation  shall  be  null  and  void."  The  language 
which  requires  the  witness  to  appear  at  the  next  term  of  said  court  at  the 
courthouse  at  Boeme,  in  said  county,  is  not  a  sufficient  designation  of 
the  time.  This  has  been  decided  in  several  cases  in  this  State,  and,  so 
far  as  we  know,  the  line  of  decisions  is  unbroken,  running  back  to  the 
early  decisions  by  the  Supreme  Court.  For  the  witness  to  appear  on  the 
fourth  Monday  of  April,  1893,  was  a  requirement  to  appear  at  an  im- 
possible day,  because  it  was  several  months  anterior  to  the  time  of  the 
taking  of  the  bond.  So,  from  either  standpoint,  or  from  taking  the  two 
requirements  together,  the  bond  is  not  a  legal  obligation,  and  is  not 
sufficient  in  law  in  respect  to  the  time  and  term  of  court  at  which  the 
witness  was  to  appear.  See  Williamson  v.  State,  12  Texas  Crim.  App., 
169;  Thomas  v.  State,  Id.,  417;  Turner  v.  State,  14  Texas  Crim.  App., 
168;  Burnett  v.  State,  18  Texas  Crim.  App.,  283;  and  many  other  decis- 
ions in  this  State  to  the  same  effect. 

Because  of  the  defects  above  pointed  out,  the  judgment  is  reversed 
and  the  prosecution  ordered  dismissed. 

Reversed  and  dismissed. 


GooqIc 


Digitized  by  VjOOQ 


26  38th  Texas  Cbiminal  Rbpokts.  [Austin, 

J.  B.  Johnson  v.  The  State. 

No.  1122.    Decided  June  2,  1897. 

Extortion— In  Beceiving  Higher  Fees  than  Allowed  by  Law— Becogrnisance 
on  Appeal. 
''Extortion"  is  not  an  offense  eo  nomine,  and  a  recognizance  on  appeal  from  a  con- 
viction of  an  officer  for  receiving  higher  fees  than  allowed  by  law  is  fatally  defective 
where  it  recites  that  defendant  stands  charged  with  "  extortion."  In  such  case,  the 
constituent  elements  of  the  offense  must  be  set  out  in  the  recognizance. 

Appeal  from  the  County  Court  of  Crockett.  Tried  below  before  Hon. 
Charles  E.  Davidson,  County  Judge. 

Appeal  from  a  conviction  for  receiving,  as  county  attorney,  higher 
fees  than  allowed  by  law;  penalty,  a  fine  of  $25. 

The  Assistant  Attorney-General  moved  to  dismiss  the  appeal  because 
the  recognizance  was  fatally  defective. 

J.  B.  Johnson,  in  propria  persona. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON",  Judge. — Appellant  was  convicted,  under  article  256  of 
the  Penal  Code,  for  willfully  receiving  higher  fees  as  county  attorney 
than  authorized  by  law.  The  recognizance  recites  that  the  defendant 
stands  charged  with  the  offense  of  "extortion."  The  Assistant  Attorney- 
General  moves  to  dismiss  the  appeal,  because  the  recognizance  recites 
no  offense  against  the  law.  Extortion  is  not  an  offense  eo  nomine. 
Therefore,  in  stating  the  offense  in  the  recognizance,  the  constituent 
elements  of  the  offense  must  be  set  out.  See  Schoonmaker  v.  State, 
37  Texas  Crim.  Rep.,  424.  This  was  not  done,  and  the  motion  is  sus- 
tained, and  the  appeal  is  dismissed. 

Dismissed. 


L.  Schwartz  v.  The  State. 

No.  1162.    Decided  June  2,  1897. 

1.  Transfer  of  Case  by  Special  Judge— Jurisdiction. 

Where  a  case  was  transferred  by  a  special  judge,  from  the  District  to  the  County 
Court,  and  defendant  pleaded  to  the  jurisdiction  of  the  latter  court  because  the  tran- 
script of  the  transfer  failed  to  show  the  appointment,  qualification,  or  authority  of 
the  special  judge;  Held,  the  statute,  article  1071,  Revised  Statutes,  does  not  require 
that  the  appointment  and  qualification  of  a  special  judge  shall  accompany  an  order 
of  transfer  of  case  as  part  of  the  record  of  such  transfer.  In  regard  to  such  a  trans- 
fer, it  will  be  presumed  that  the  law  was  complied  with  as  to  his  appointment,  etc. 

2.  Betting  on  Election— Stakeholder  Neither  a  Principal  or  Accomplice. 

In  the  offense  of  betting  upon  an  election,  a  mere  stakeholder  is  neither  a  principal 
nor  an  accomplice  whose  testimony  is  required  to  be  corroborated  to  justify  a  convic- 
tion baaed  alone  upon  it. 
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3.    Kisdemeanors— Accomplices. 

Technically  speaking,  there  are  no  accomplices  in  misdemeanors;  in  such  cases, 
ordinarily,  all  participants  are  principals. 

Appeal  from  'the  County  Court  of  Uvalde.  Tried  below  before  Hon. 
J.  E.  CuMMiNGS,  County  Judge. 

Appeal  from  a  conviction  for  betting  upon  a  general  election;  pen- 
alty, a  fine  of  $25. 

Defendant  pleaded  to  the  jurisdiction  of  the  County  Couri;,  because 
the  record  of  the  transfer  of  the  case  from  the  District  to  the  County 
Court  failed  to  set  out  the  appointment  and  qualification  of  the  special 
judge  who  had  ordered  the  transfer. 

At  the  trial,  H.  W.  Baylor  testified  that  he,  as  stakeholder,  held  the 
money  bet  upon  the  election  for  and  at  the  instance  of  defendant  and 
Hugh  Jones,  the  other  party  to  the  bet. 

Ellis  &  Martin,  for  appellant. — The  authority  of  the  special  judge,  in 
any  matter  wherein  he  proposes  to  have  acted,  must  be  shown.  Harris  v. 
State,  14  Texas  Crim.  App.,  676;  Brinkley  v.  Hawkins,  48  Texas,  225; 
McMurray  v.  State,  9  Texas  Crim.  App.,  207;  Snow  v.  State,  11  Texas 
Crim.  App.,  99;  Perry  v.  State  14  Texas  Crim.  App.,  166;  Wilson  v. 
State,  14  Texas  Crim.  App.,  206;  Smith  v.  State,  24  Texas  Crim.  App., 
290. 

The  defect  or  omission  in  the  transcript  may  be  taken  advantage  of 
on  plea  to  the  jurisdiction.    Brumley  v.  State,  11  Texas  Crim.  App.,  114. 

Baylor,  as  a  stakeholder,  was  a  particeps  criminis.  Code  Crim.  Proc, 
art.  781;  Phillips  v.  State,  17  Texas  Crim.  App.,  170;  Harrison  v.  State, 
17  Texas  Crim.  App.,  442. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

[No  briefs  found  with  the  record. — Heporter.] 

HENDERSON,  Judge. — Appellant  was  convicted  of  betting  on  the 
result  of  a  general  election,  and  his  punishment  assessed  at  a  fine  of  $25, 
and  he  prosecutes  this  appeal. 

Appellant  contends  that  the  court  erred  in  not  sustaining  his  motion 
to  the  jurisdiction  of  the  County  Court.  The  grounds  of  his  motion 
were  as  follows:  That  there  was  an  indictment  in  this  case  found  and 
presented  in  the  District  Court  of  Uvalde  County,  and  that  the  same 
was  transferred  from  said  District  Court  to  the  County  Court  of  Uvalde 
County,  the  orders  of  transfers  and  presentment  being  as  follows:  "At 
a  term  of  the  District  Court  begun  and  holden  within  and  for  the  county 
of  Uvalde,  at  Uvalde,  on  the  18th  day  of  January,  A.  D.  1897,  and 
which  adjourned  on  the  3d  day  of  February,  A.  D.  1897,  the  Hon.  W.  W. 
Martin,  Special  Judge  thereof,  presiding,  the  following  proceedings  were 
had  in  the  cause  of  The  State  of  Texas  v.  L.  Schwartz,  to  wit :  January 
26th,  A.  D.  1897.  This  day  came  into  open  court,  in  a  body,  the  grand 
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jury,  a  quorum  being  thereof  present,  and,  through  their  foremaii,  deliv- 
ered to  the  judge  of  this  court  the  following  indictment,  to  wit:  'The 
State  of  Texas  v.  L.  Schwartz.  File  No.  1183,*  which  was  thereupon  or- 
dered by  the  court  to  be  filed."  Order  of  transfer:  "January  27th,  A.  D. 
1897.  The  State  of  Texas  v.  L.  Schwartz.  No.  1183.  It  appearing  to  the 
court  from  an  inspection  of  the  indictment  that  this  court  has  not 
jurisdiction  in  this  case,  the  same  being  a  misdemeanor,  and  that  the 
County  Court  of  Uvalde  County,  Texas,  has  jurisdiction  of  the  same^ 
it  is  ordered  that  the  said  case  be,  and  the  same  is,  transferred  to  said 
County  Court  of  said  county.  The  following  costs  have  accrued  in  this 
cause  in  the  District  Court  of  Uvalde  County,  Texas,  to  wit:  Bill  of 
costs  in  District  Court,  $2.80." 

The  motion  is  predicated  on  the  idea  that  the  transcript  fails  to  show 
by  what  authority  W.  W.  Martin,  who  appears  to  have  presided  in  said 
District  Court,  was  made  special  judge,  whether  by  agreement,  election 
by  the  bar,  or  appointment  by  the  Governor,  and  fails  to  show  that  any 
record  of  such  appointment  or  election  was  made  to  evidence  the  author- 
ity by  which  said  Martin,  as  special  judge,  transferred  said  case  to  the 
County  Court.  To  support  this  contention,  appellant  refers  us  to  the 
following  authorities:  Brinkley  v.  Harkins,  48  Texas,  225;  Snow  y. 
State,  11  Texas  Crim.  App.,  99;  McMurry  v.  State,  9  Texas  Crim.  App., 
207;  Perry  v.  State,  14  Texas  Cr:ra.  App.,  166;  Wilson  v.  State,  Id.,  205; 
Smith  v.  State,  24  Texas  Crim.  App.,  290.  In  the  first  case  cited  (Brink- 
ley  V.  Harkins,  supra),  the  court,  in  passing,  say:  "The  record  shows 
that  the  case  was  tried  before  a  special  judge,  without  showing  how  he 
became  so,  as  it  would  seem  it  should  do  in  some  more  definite  mode. 
But  no  question  is  made  as  to  his  authority  to  hear  and  determine  the 
case,  and  it  has  not  been  thought  necessary  to  do  more  than  call  atten- 
tion to  it,  without  deciding  anything  about  it."  The  cases  decided  by 
our  court  appear  to  foUow  said  case,  but  from  the  above  it  will  be  seen 
that  the  question  was  not  decided  in  that  case.  However,  the  decisions 
of  our  court  all  appear  to  establish  the  rule  that  where  a  regular  judge 
is  disqualified  to  try  the  particular  case,  and  a  special  judge  is  selected 
by  the  parties,  or,  on  their  failure  to  select,  is  appointed  by  the  Governor, 
that  the  record  should  show  how  he  became  special  judge,  and  show  his 
qualification;  that  is,  that  he  took  the  oath  prescribed  by  the  Constitu- 
tion. See  Smith  v.  State,  24  Texas  Crim.  App.,  290,  and  the  cases  above 
referred  to.  These  cases  appear  to  construe  article  607,  Code  of  Criminal 
Procedure,  and  succeeding  articles,  when  the  judge  of  the  district  court 
is  disqualified  to  try  the  particular  case.  Article  609  provides:  "The 
attorney  agreed  upon  or  appointed,  as  provided  in  the  two  preceding 
articles,  shall,  before  he  enters  upon  his  duties  as  special  judge,  take 
the  oath  of  office  required  by  the  Constitution  of  the  State,  and  his 
selection  by  the  parties,  or  appointment  by  the  Governor,  as  the  case 
may  be;  and  the  fact  that  the  oath  of  office  was  administered  to  him 
shall  be  entered  upon  the  minutes  of  the  court  as  a  part  of  the  record 
of  the  cause,  and  he  shall  have  all  the  power  and  authority  of  the  dis- 
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trict  judge  that  may  be  necessary  to  enable  him  to  conduct,  try,  deter- 
mine, and  finally  dispose  of  such  case."  Article  610  refers  to  the  selec- 
tion of  a  judge  of  the  county  court  when  the  judge  of  thait  court  is  dis- 
qualified to  try  the  particular  case;  and  article  610a  provides  with  ref- 
erence to  his  mode  of  qualification,  and  the  entry  of  his  appointment 
of  record,  as  article  609  provides  with  reference  to  special  district  judges. 
Now,  it  will  be  seen  from  these  articles  that  the  appointment  and  quali- 
fications of  special  judges  are  required  to  constitute  a  part  of  the  record, 
and  should  constitute  a  part  of  the  record  on  appeal.  But  the  case  be- 
fore us  is  not  the  appointment  of  a  special  judge  to  try  the  case,  but  was 
evidently  the  selection  of  a  special  judge  to  preside  over  the  court  for 
the  term,  under  article  1071,  Revised  Staitutes  1895,  and  the  following 
articles,  including  article  1077.  In  such  case  article  1075  provides:  "It 
shall  be  the  duty  of  the  clerk  to  enter  upon  the  minutes  of  the  court  a 
record  of  the  election  of  such  special  judge,  showing:  (1)  The  names 
of  all  the  practicing  lawyers  present  and  participating  in  such  election. 
(2)  The  fact  that  the  public  proclamation  was  made  at  the  courthouse 
door  that  such  election  was  about  to  take  place.  (3)  The  number  of  bal- 
lots polled  at  such  election,  and  the  number  polled  for  each  person,  and 
the  result  of  the  election.  (4)  That  the  oath  prescribed  by  law  has  been 
duly  administered  to  the  special  judge."  Article  1076  provides:  "The 
record  of  such  proceedings,  showing  a  substantial  compliance  with  the 
requirements  of  the  law  in  that  behalf,  shall  be  conclusive  evidence  of 
the  election  and  qualification  of  such  special  judge."  This  is  made  a  mat- 
ter uf  record  in  the  distrct  court,  but  is  not  made  a  matter  of  record  in 
each  particular  case.  We  apprehend  that  it  would  not  be  deemed  neces- 
sary, even  on  the  appeal  of  a  case  tried  before  such  special  judge,  to  make 
the  record  of  his  election  a  part  of  the  record  on  appeal.  But  it  is  not 
necessary  for  us  to  decide  that  question,  because  in  this  case  there  was 
no  trial  by  a  special  judge, — merely  a  transfer  of  the  case  from  the 
District  Court  to  the  County  Court.  The  articles  relating  to  the  trans- 
fer of  cases  are  found  in  the  Code  of  Criminal  Procedure,  from  article 
471  to  article  475,  inclusive.  Article  473  provides  that,  when  the  case  is 
transferred,  "it  shall  be  the  duty  of  the  clerk  of  the  district  court,  without 
delay,  to  deliver  the  indictments  in  all  cases  transferred,  together  with 
all  the  papers  relating  to  each  case,  to  the  proper  court  or  justice  of 
the  peace,  as  directed  in  the  order  of  transfer;  and  he  shall  accompany 
each  case  with  a  certified  copy  of  all  the  proceedings  taken  therein  in 
the  district  court,  and  also  with  a  bill  of  the  costs  that  have  accrued 
therein  in  the  district  court,  and  the  said  costs  shall  be  collected  in  the 
court  in  which  said  cause  is  tried,  in  the  same  manner  as  other  costs  are 
collected  in  criminal  cases."  Now,  there  is  no  authority  in  any  statute 
thait  we  know  of  requiring  the  election  and  qualification  of  a  s])ecial 
judge  selected  under  article  1071,  Revised  Statutes  1895,  to  aooompanv 
the  transfer  of  the  case  as  a  part  of  the  record  thereof;  and  we  hold  that 
where  the  transfer  shows  that  it  was  from  the  District  Court  to  the 
County  Court,  and  by  a  special  judge,  it  will  be  presumed  that  the  con- 
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tingency  arose  which  authorized  the  selection  of  the  special  judge,  and 
that  all  of  the  conditions  of  his  appointment  and  qualification,  as  re- 
quired by  the  statute,  were  complied  with,  and  entered  upon  the  minutes 
of  the  District  Court,  as  the  law  requires.  If  his  authority  is  to  be  ques- 
tioned, 'the  onus  is  upon  the  party  attacking  his  authority  to  show  that 
he  was  not  in  fact  a  special  judge  of  said  District  Court,  and  that  the 
order  of  transfer,  in  consequence,  was  void.  The  cases  to  which  we  are 
referred  by  counsel,  as  stated  before,  have  no  application  to  this  case. 

Appellant  also  contends  that  the  record  shows  that  only  one  witness 
testified  against  the  appellant;  and  that  he  was  the  stakeholder — that  is, 
that  he  held  the  money  bet  by  the  parties,  and  turned  the  same  over  to 
the  winner;  and  that  that  fact  constituted  him  an  accomplice  under  the 
statute;  and  that  a  conviction  can  not  be  maintained  upon  his  testi- 
mony alone.  An  accomplice  has  been  defined  to  be  "a  person  who,  either 
as  a  principal,  accomplice,  or  accessory,  is  connected  with  a  crime  by 
unlawful  act  or  omission  on  his  part,  transpiring  either  before,  at  the 
time  of,  or  after  the  commission  of  the  oflEense,  and  whether  or  not  he  was 
present  and  participated  in  the  crime.^^  This  being  a  misdemeanor, 
technically  speaking,  there  are  no  accomplices;  all  persons  participating 
in  the  crime  would  be  principals.  Now,  was  the  stakeholder  a  principal 
in  the  offense  of  betting  on  the  election?  He  had  no  interest  whatever 
in  the  bet,  and  did  not  participate  therein.  His  holding  the  stake  money 
bet  by  the  parties,  in  our  opinion,  did  not  constitute  him  a  principal 
in  the  offense,  so  as  to  make  him  an  accomplice  as  far  as  his  testimony 
would  be  concerned.  There  being  no  error  in  the  record,  the  judgment 
is  afiirmed. 

Affirmed, 

[Note. — Appellan't^s  motion  for  rehearing  was  overruled  without  a 
written  opinion. — Reporter.] 
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I  89    160, 

No.  1165.    Decided  June  9,  1897. 

1.  Continuance— Diligence— New  Trial— Materiality. 

It  is  the  duty  of  a  defendant,  when  his  witness  is  not  present  at  the  beginning  of 
the  term  in  obedience  to  the  subpoena  which  was  served  upon  him,  to  apply  for  and 
have  an  attachment  issued  for  said  witness;  and  a  failure  to  do  so  will  defeat  his 
right  to  a  continuance  for  want  of  diligence.  But,  on  motion  for  new  trial,  notwith- 
standing such  want  of  diligence,  if  the  testimony  is  both  material  and  probably  true, 
a  new  trial  should  be  granted  to  give  defendant  an  opportunity  to  procure  the  tes- 
timony. 

2.  Assault  with  Intent  to  Bape— Defendant  as  a  Witness— Impeachment  of 

by  Proof  of  Other  Similar  Crimes. 
On  a  trial  for  assault  with  intent  to  rape,  where  defendant  has  testified  as  a  witness 
in  his  own  behalf,  he  may,  on  cross-examination,  be  asked  if  he  has  not  been  pre- 
viously indicted  for  a  similar  offense. 
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3.  Same— Experiment  Evidence. 

Where  experiments  as  to  any  disputed  fact  testified  to  at  the  trial  appear  to  have 
been  made  under  conditions  similar  or  nearly  similar  to  those  which  attended  the 
original  transaction,  and  where  such  ezi)eriments  would  tend  to  shed  any  light  upon 
said  original  transaction,  proof  of  the  results  of  the  same  is  legitimate  and  admissible 
as  evidence.  Such  results  are  not  conclusive,  but  are  mere  circumstances  to  be  con- 
sidered with  the  other  evidence  in  the  case,  and  are  to  be  weighed  and  determined 
by  the  jury. 

4.  Same— Identity  of  and  Corroboration  of  Defendant  as  a  Witness. 

See  opinion  for  facts  stated,  on  a  trial  for  assault  with  intent  to  rape,  upon  which 
it  is  held,  that  experiments  made  for  defendant,  after  the  alleged  transaction,  were 
admissible  as  to  the  identity  of  defendant  and  in  corroboration  of  defendant's  testi- 
mony. 

Appeal  from  the  District  Court  of  Kaufman.    Tried  below  before 

Hon.    J.  E.  DiLLAKD. 

Appeal  from  a  conviction  for  assault  with  intent  to  rape;  penalty,  two 
years  imprisonment  in  the  penitentiary.  This  is  a  companion  case  to 
Farmer  v.  State,  35  Texas  Crim.  Bep.,  270. 

Mrs.  Jennie  Laroe  was  the  alleged  injured  party.  The  testimony  of 
this  prosecutrix,  summarized,  is  ioJQie  effect  that  she  was  awakened  from 
a  sleep  into  which  she  had  f  jilfei|;  oy  loud  voices,  cursing  and  hallooing, 
between  8  and  9  o'clock  on  the  morning  alleged  in  the  indictment.  Pass- 
ing into  the  front  room  of  her  house  she  saw  a  two-mule  wagon  turn 
into  the  lane  leading  to  her  house.  That  wagon  contained  four  persons. 
She  saw  no  other  wagons  so  far  as  disclosed  by  this  record.  From  the 
front  room  she  went  to  the  horse  lot  to  water  her  horses.  When  she 
had  chased  one  of  the  horses  around  the.  lot  twice  and  caught  and  was 
bridling  him,  two  men  she  had  not  previously  seen  approached  her. 
One  of  these  men  seized  her  by  the  throat.  That  man  she  subsequently 
identified  as  Farmer,  jointly  indicted  with  appellant.  At  the  same  time 
the  other  man,  whom  she  positively  identified  as  appellant,  seized  the 
bridle  on  her  horse,  and  said,  *Ve  will  help  you  gear  up."  The  witness 
testified  that  she  had  never  seen  either  of  the  men  before.  According  to 
this  witness.  Farmer,  while  appellant  was  holding  her  horse,  retained  his 
clutch  upon  her  throat  and  placed  his  hand  on  her  person,  and  said, 
resisting  her  efforts  to  repulse  him,  "damn  you,  I  will  get  it  directly.'* 
After  she  had  released  herself  from  the  grasp  of  Farmer,  appellant  said 
to  Farmer,  "you  go  away,  and  I  will  be  on  after  awhile."  The  parties 
left  and  witness  left,  with  her  throat  and  neck  badly  scratched.  She  did 
not  see  the  men  get  out  of  the  wagon,  nor  get  in  again,  nor  did  she  see 
the  wagon  start. 

The  following  plat  of  the  locus  in  quo,  prepared  by  W.  H.  Barnes,  a 
surveyor,  and  identified  as  correct,  was  introduced  in  evidence  by  the 
defendant  and  used  by  the  witnesses  on  the  trial : 
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Distances. — From  point  in  front  of  house  to  the  house  is  90  varas; 
from  house  to  horse  lot  ia  100  varas.  From  comer  of  Laroe  lane  up 
north  of  house  or  northeast  of  house  down  to  middle  of  lane  is  340  varas. 
From  point  in  front  of  house  down  to  turn  of  lane  near  Deed's  is  580 
varas.  From  point  in  front  of  house  to  horse  lot  is  190  varas.  From 
point  in  front  of  house  in  center  of  lane  up  to  hig  gate  is  200  varas. 
From  middle  of  Laroe  lane  up  to  corner  of  same  nearest  Laroe  house  is 
340  varas.    From  big  gate  to  ravine  in  Canton  road  is  650  varas. 

It  was  shown  by  the  State  that  there  were  three  wagons  belonging  to 
Dowdle  and  Pollards  coming  out  at  the  gate  about  200  yards  east  of  the 
Laroe  premises  while  defendant's  wagon  was  coming  up  the  Canton  and 
Kaufman  road  about  150  yards  southeast  from  said  three  wagons.  That 
the  Laroe  lane  from  the  gate  to  Deed's  corner  on  the  Kaufman  and  Can- 
ton road  is  780  varas.  From  the  point  in  lane  in  front  of  Laroe  house 
to  'the  house  is  90  varas.  That  the  parties  were  at  the  house  sometime 
making  an  assault.  That  defendants'  wagon  passed  the  three  wagons 
at  or  before  reaching  Deed's  comer,  which  is  680  varas  from  the  point 
in  lane  in  front  of  house  down  Laroe  lane  towards  Kaufman.  That  in 
order  for  defendants  to  be  the  guilty  parties  they  must  have  traveled 
the  150  yards  they  were  behind  the  three  wagons  at  gate  aforesaid,  gone 
up  the  Laroe  lane  in  front  of  house  200  yards,  stopped  their  wagons, 
gone  to  the  horse  lot  of  prosecutrix  on  an  open  prairie  190  yards  from 
the  road,  gone  back  to  the  wagon  190  yards,  and  then  to  catch  up  with 
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the  Pollard  and  Dowdle  wagons  from  the  point  in  front  of  the  house  in 
lane.  Proof  showed  that  the  Pollard  and  Dowdle  wagons  went  in  good 
fast  walk  down  said  lane,  and  that  they  trotted  down  a  slant  a  part 
of  the  way  and  did  not  stop  anywhere  in  the  lane. 

Roy  and  Lizzie  Singleton  were  picking  cotton  in  a  field  abont  the 
middle  of  Laroe  lane,  and  saw  the  Pollard  and  Dowdle  wagons,  and  saw 
defendants*  wagon.  Defendants'  wagon  drove  in  a  slow  trot  down  the 
lane  and  passed  the  hindmost  of  the  Pollard  and  Dowdle  wagons  a  little 
west  of  the  middle  of  the  lane. 

The  court  refused  to  permit  the  defendant  to  prove  by  several  wit- 
nesseSy  introduced  by  him  for  that  purpose,  the  following  facts,  viz: 
That  about  ten  days  before  the  trial  of  this  case,  the  said  witnesses  last 
named  went  upon  the  ground  of  the  alleged  assault  with  wagons  and 
mule  teams,  and  by  three  successive  drives,  fairiy  made  by  proper  and 
di8in«terested  persons,  under  the  same  manner  and  conditions  that  the 
evidence  showed  defendants'  and  the  Pollard  and  Dowdle  wagons  were, 
and  put  to  an  actual  test  whether  it  was  possible,  by  giving  the  State  the 
benefit  of  all  doubtful  points,  for  defendants  to  have  assaulted  Jessie 
Laroe,  as  she  testified,  at  the  bam  lot,  and  to  have  overtaken  the  Pollard 
and  Dowdle  wagons  at  the  same  point  in  the  lane  where  all  the  State's 
witnesses  say  defendants'  wagon  did  overtake  them,  and  thereby  show 
that  it  was  by  far  impossible,  and  so  far  impossible  as  to  demonstrate, 
in  the  light  of  all  the  evidence,  that  the  defendants  could  not  possibly 
be  the  guilty  persons. 

Lee  R,  Stroud,  0.  G.  Shaw,  and  Qossett  &  Young,  tor  appellant,  filed 
an  able  and  interesting  brief. 

Nat  P.  Jackson  and  Mann  Trice,  Assistant  Attorney-General,  for  the 
State,  also  filed  an  able  and  interesting  brief. 

HENDERSON,  Judge. — Appellant  was  convicted  of  assault  with 
intent  to  rape,  and  given  two  years  in  the  penitentiary,  and  appeals. 

Appellant  made  a  motion  for  a  change  of  venue  on  the  ground  that 
there  existed  in  Kaufman  County  so  great  a  prejudice  against  the 
defendant  that  he  could  not  get  a  fair  and  impartial  trial,  and  also  on 
the  ground  that  there  was  a  dangerous  combination  against  him  in  said 
county,  instigated  by.,infiuential  persons.  This  application  was  con- 
tested by  the  State,  and  the  court  heard  testimony  pro  and  con  in  regard 
thereto,  and  overruled  same.    We  see  no  error  in  this  action  of  the  court. 

Appellant  made  a  motion  for  a  continuance  on  account  of  the  absence 
of  one  John  Ross.  It  appears  that  this  witness  was  formerly  under 
subpoena,  but  had  been  absent  from  the  county  prior  to  the  beginning 
of  the  September  term,  1896,  of  the  District  Court,  for  several  weeks; 
and  the  application  itself  tends  to  show  that  he  had  removed  to  Lime- 
stone county,  though  this  information  does  not  appear  to  have  been 
38  Texas  Grim.  App.—- 3 
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known  to  the  appellant  until  about  an  hour  before  the  application  for 
continuance  was  made.  It  was  the  duty  of  appellant,  if  said  witness 
was  not  present  on  the  first  Monday  in  September,  1896,  in  obedience 
to  the  subpoena,  to  have  applied  for,  and  had  issued,  an  attachment.  He 
does  not  appear  to  have  applied  for,  and  had  issued,  any  process  for  said 
witness  until  the  21st  of  September,  and  then  process  was  issued  to 
Hunt  County.  Appellant  attempts  to  excuse  himself  for  his  want  of 
knowledge  as  to  the  removal  of  said  witness  from  Kaufman  County  on 
the  ground  that  he  lived  remote  from  where  said  witnesss  had  formerly 
lived  in  Kaufman  County;  but  this  fact  would  certainly  not  relieve  him, 
when  the  term  of  court  began,  and  said  witness  was  not  then  present. 
No  diligence  whatever  is  shown  until  the  21st  of  September,  and  then 
process  was  issued  to  the  wrong  county,  the  witness  not  being  in  Hunt 
County.  It  appears  from  the  explanation  of  the  judge  that  one  George 
Deeds,  who  was  a  witness  for  the  defendant,  lived  in  the  neighborhood 
where  John  Koss  did,  and  that,  by  application  to  this  witness,  appellant 
might  have  found  out  about  the  removal  of  John  Koss  to  Limestone 
County.  The  diligence  which  appears  to  have  been  exercised  by  defend- 
ant as  to  the  witness  John  Boss  was  not  sufficient.  Appellant  says  he 
expected  to  prove  by  said  absent  witness  that  on  the  day  of  the  alleged 
offense  he  was  picking  cotton  near  the  house  where  the  outrage  is  alleged 
to  have  occurred,  and  one  end  of  the  cotton  rows  on  which  he  was  pick- 
ing came  up  to  the  lane;  that  a  part  of  the  State's  case  consisted  in 
identifying  the  time  of  the  occurrence  by  some  three  wagons  passing 
along  the  Laroe  lane,  just  ahead  of  the  wagon  in  which  appellant  was 
riding,  which,  it  is  alleged,  stopped  in  front  of  the  Laroe  house,  and, 
after  the  commission  of  the  offense,  overtook  the  three  wagons  near  the 
further  end  of  the  lane.  Now,  by  this  witness  it  was  expected  to  be 
proved  that,  as  he  was  picking  cotton  near  that  lane,  he  was  in  such  a 
position  that  he  would  have  seen  said  wagons  if  they  had  passed  there 
at  any  time  that  morning,  up  to  about  10  o'clock,  and  that  he  did  not 
see  them  pass;  that  witness  saw  two  men  go  to  the  house  of  the  prose- 
cutrix that  morning,  but  saw  no  wagons  in  the  lane  at  the  time.  The 
theory  of  the  defendant  was  that  the  alleged  assauH,  if  it  occurred,  was 
made  on  the  prosecutrix  by  some  other  persons  than  defendant  and  his 
codefendant,  and  that  said  parties  did  not  come  to  the  place  in  a  wagon, 
as  insisted  on  by  the  State,  and  that  said  parties  could  not  have  alighted 
from  defendant's  wagon  and  committed  the  act,  because  said  wagon 
passed  down  the  lane  in  front  of  the  house  of  prosecutrix,  just  behind 
three  other  wagons.  So  it  occurs  to  us  that  the  alleged  testimony  of 
the  absent  witness  was  material,  and,  in  the  light  of  the  other  testimony 
in  the  case,  we  can  not  say  that  same  was  not  probably  true;  and, 
although  due  diligence  was  not  used  in  suing  out  process  for  said  witness, 
yet,  when  the  matter  was  presented  in  a  motion  for  a  new  trial,  we  be- 
lieve it  should  have  been  granted  to  give  defendant  an  opportunity  to 
procure  this  absent  testimony. 
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There  was  no  error  on  the  part  of  the  court  in  admitting  testimony 
showing  that  appellant  had  been  formerly  indicted  for  a  similar  offense 
to  that  charged  in  this  case.  The  question,  "If  h-e  had  not  been  into  a 
scrape  of  this  kind  before?"  was  perhaps  improper,  but  th«  proof  elicited 
the  fact  from  him  that  he  had  been  previously  indicted  and  acquitted 
on  a  charge  of  assault  with  intent  to  rape.  This  was  admissible  evidence, 
going  to  his  credit  as  a  witness. 

Appellant  presented  a  lengthy  bill  of  exceptions  to  the  action  of  the 
court  in  refusing  to  allow  him  to  make  proof  of  certain  experiments 
made  by  him,  by  driving  wagons  along  said  Laroe  lane,  and  past  the 
house  where  the  outrage  is  said  to  have  been  committed;  said  experi- 
ments having  been  made  for  the  purpose,  as  claimed  by  defendant,  of 
testing  whether  or  not  the  wagon  in  which  the  appellant  and  his  code- 
fendant  were  (situated  as  they  were  with  reference  to  the  three  wagons 
that  preceded  them,  this  wagon  being  some  160  yards  in  the  rear  of  the 
hindmost  of  said  three  wagons,  going  at  the  rate  they  were  at  the  time, 
as  shown  by  the  Staters  witnesses)  could  stop  at  the  Laroe  house,  and 
the  defendants  could  get  out  of  their  said  wagon,  and  hurriedly  go  to  the 
Laroe  house,  some  90  yards,  and  thence  around  said  house  to  the  Laroe 
lot,  some  100  yards,  then  commit  the  assault  on  the  prosecutrix,  and 
rapidly  return  to  their  said  wagon,  get  into  it,  and  proceed  rapidly 
up  said  Laroe  lane  towards  Kaufman,  and  overtake  the  preceding  three 
wagons  at  the  further  end  of  said  lane,  said  lane  being  about  680  yards 
long.  The  bill  of  exceptions  shows  the  character  of  the  testimony 
upon  this  phase  of  the  case  to  have  been  substantially  to  the  effect  that 
said  experiments  were  made  after  a  careful  survey  and  plat  of  the  ground 
had  been  made  by  competent  persons;  that  the  State  was  solicited  by 
the  defendant  to  join  in  said  experiments  and  declined.  Appellant 
showed  that  the  State's  evidence  upon  this  branch  of  the  case  was  to  the 
effect:  That  the  road  from  Canton  to  Kaufman  passed  by  the  house  of 
the  prosecutrix.  That  at  that  point  there  was  a  lane.  The  lane  elbowed, 
going  from  Canton  towards  Kaufman,  nearly  in  front  of  said  house, 
and  turned  then  in  a  southerly  direction,  and  pursued  said  direction 
680  yards;  then  again  elbowed,  and  proceeded  in  -i  northwesterly  direc- 
tion. That  on  the  morning  of  the  alleged  outrage,  about  9  o'clock,  prose- 
cutrix was  at  her  home  alone,  and  asleep.  That  she  heard  persons  holloing, 
near  the  turn  of  the  lane  in  the  direction  of  Canton,  which  awoke  her. 
That  she  got  up,  opened  the  front  door,  looked  out  in  front,  and  saw  four 
persons  in  a  wagon,  driving  mules,  coming  around  said  comer  at  the 
northeast  end  of  the  Laroe  lane.  That  she  closed  the  door,  walked  through 
the  house,  and  thence  in  a  northwesterly  direction  to  the  horse  lot,  some 
100  yards  to  the  rear  of  the  house.  She  walked  at  her  usual  rate,  got  a 
bridle,  and  was  at  the  lot,  attempting  to  bridle  a  horse,  and,  while  so 
doing,  saw  two  men  come  around  the  house  in  a  walk.  That  she  con- 
tinued endeavoring  to  bridle  the  horse,  thinking  the  parties  were  neigh- 
bors, and  while  her  back  was  turned  to  them  the  heaviest  of  the  two  men 
(who  was  identified  as  Farmer,  the  codefendant  of  appellant)  grasped 
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her  around  the  back  and  side  of  the  neck,  and  with  his  hands  choked  her 
until  she  could  not  hollo.  That  the  slimmest  man  (who  was  identified 
as  appellant)  took  hold  of  the  bridle  and  said,  "We  will  help  you  hitch 
up/'  and  she  replied,  "I  don't  want  to  hitch  up."  That  the  other  man 
then  put  his  hands  on  her  breast,  and  slipped  them  down  to  and  around 
her  waist,  and  held  her  with  one  hand  while  he  placed  the  other  near 
the  bottom  of  her  dress,  and  raised  her  dress  a  few  inches  and  said, 
''Damn  your  soul,  I  will  get  it  directly,"  and  that  she  then  jerked  loose 
from  him,  and  ran  outside  of  the  horse  lot,  on  the  west  side,  and  the 
fleshy  man  holloed  to  her  to  stop.  As  she  stopped  and  looked  around, 
that  he  turned  and  started  off  towards  the  house  in  a  walk,  and  she  said, 
''You  will  be  sorry  for  this  some  day,"  and  he  remarked,  "I  had  better 
not  be  sorry."  That  the  two  men  then  went  off  in  the  direction  of  the 
house,  in  a  walk.  She  further  testified  in  this  connection  that,  while 
the  fleshy  man  was  holding  her,  he  told  the  slim  man  to  go  off,  and  he 
did  so,  and  she  did  not  see  him  any  more.  The  bill  also  shows  that  the 
two  men  got  in  their  wagon,  and  proceeded  rapidly  down  said  lane,  and 
overtook  the  three  wagons,  which  were  driving  slowly  down  said  lane, 
about  the  time  they  reached  the  southwestern  elbow  of  the  lane.  Now. 
the  appellant  proposed  to  show  that  he  made  three  experiments  on  the 
ground:  First,  he  had  a  wagon,  with  common  farm  mules  and  driver, 
placed  at  a  point  in  the  lane  near  the  Laroe  house,  and  going  in  the 
direction  of  Kaufman.  Then  he  had  an9ther  wagon,  with  good,  pert 
mules,  and  four  men  in  it,  placed  down  said  lane  towards  Canton,  150 
yards  in  the  rear  of  said  first  wagon.  Said  wagons  were  started  simulta- 
neously, the  first  one  in  a  medium  walk,  down  the  lane  towards  Kauf- 
man; the  rear  wagon  being  driven  partly  in  a  walk  and  partly  in  a  trot 
to  the  Laroe  house,  and  then  proceeded  in  a  medium  fast  trot  on  down 
the  lane,  and,  when  it  arrived  at  the  middle  of  said  lane,  it  was  75  yards 
behind  the  foremost  wagon,  and  overtook  the  front  wagon  139  yards 
before  reaching  the  southwest  end  of  the  lane.  The  second  experiment 
was  with  the  same  two  wagons,  placed  as  in  the  first  experiment.  They 
were  started  simultaneously,  the  front  wagon  proceeding  down  the  lane 
in  a  medium  walk.  The  rear  wagon  started  in  a  fast  walk,  and,  when  it 
got  to  the  east  end  of  the  lane,  proceeded  in  a  fast  trot  until  it  got  right 
in  front  of  the  Laroe  house,  when  two  men  jumped  out  of  said  wagon, 
and  went  in  a  fast  walk  to  said  Laroe  house,  90  yards  distant;  and  then 
in  a  fast  run  to  the  horse  lot,  100  yards  further,  where  the  alleged 
assault  is  said  to  have  been  committed,  and  stood  there  two  minutes  by 
the  watch ;  and  a  considerable  time  before  the  two  minutes  had  expired, 
and  while  they  were  still  standing  there,  the  other  wagon,  in  a  medium 
slow  walk,  had  traveled  out  of  the  Laroe  lane,  and  turned  the  elbow  at 
the  southwest  corner  thereof,  and  stopped  there  considerable  time.  At 
the  third  experiment  the  two  wagons  were  placed  in  the  same  position  as 
before,  and  started  simultaneously  down  the  road.  The  front  wagon 
proceeded  in  a  slow  walk,  and  continued  that  way  through  the  entire 
lane,  without  stopping,  and  passed  the  southwest  corner,  and  then  pro- 
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ceeded  on  down  the  Deeds  lane.  In  the  meantime  the  rear  wagon,  having 
four  men  in  it,  drove  in  a  fast  trot  to  a  point  in  the  lane  in  front  of  the 
Laroe  house,  and  then  two  of  the  men  jumped  out,  and  in  a  fast  walk  went 
to  the  Laroe  house,  and  then  ran  full  speed  to  the  lot,  and  stood  there 
55  seconds,  and  then  ran  full  speed  back  to  the  wagon,  and  got  in  it.  At 
that  time  the  front  wagon  had  already  passed  the  southwest  comer  of 
the  Laroe  lane,  and  was  driving  on  towards  Kaufman  down  the  Deeds 
lane.  That  the  rear  wagon  then  pursued,  the  mules  running  as  fast  as 
they  could,  and  overtook  the  front  wagon  at  a  point  a  quarter  of  a  mile 
past  the  southwest  corner  of  the  Laroe  lane,  in  the  direction  of  Kaufman. 
That  the  front  wagon  in  the  meantime  was  driven  in  a  slow  walk.  All 
this  testimony  was  objected  to  on  the  ground  that  it  was  fabricated,  and 
was  excluded  by  the  court.  As  stated,  the  bill  of  exceptions  shows  that 
it  was  proved  by  the  Staters  witnesses  that,  at  the  time  of  the  alleged 
assault  with  intent  to  rape.  Dawdle  and  the  Pollards  came  into  the  Laroe 
lane  at  a  gate  at  the  northeast  elbow  of  said  lane,  and  near  the  front  of 
the  Laroe  house;  that  when  these  three  wagons  came  into  said  lane  the 
defendant,  in  a  fourth  wagon,  was  coming  up  the  Canton  and  Kaufman 
road,  about  160  yards  from  them ;  that  said  three  front  wagons  pursued 
their  route  at  a  walking  gait  down  the  Laroe  lane,  and  trotted  a  little 
when  they  got  about  the  center  of  the  lane,  in  the  swag;  that  the  rear 
wagon,  in  which  was  the  defendant,  followed  and  passed  said  wagons  a*t 
the  southwest  elbow  of  said  lane.  The  object  of  the  excluded  testimony, 
as  disclosed  by  the  bill  of  exceptions,  was  to  show  that,  in  the  nature  of 
things,  it  was  impossible  for  the  rear  wagon,  in  which  was  the  defendant 
(being  only  150  yards  distant  from  the  front  wagons,  in  which  Dawdle 
and  the  Pollards  were),  when  they  entered  the  lane  through  said  gate, 
to  stop  in  front  of  said  Laroe  house,Tand  the  defendant  and  his  codefend- 
ant  to  get  out  of  said  wagon,  and  go  rapidly  past  the  house,  and  to  the 
lot,  a  distance  of  190  yards,  and  then  return  and  get  in  their  wagon,  and 
then  proceed  in  a  fast  trot  and  overtake  said  front  wagons  at  the  south- 
west elbow  of  said  lane,  a  distance  of  some  600  yards  from  the  Laroe 
house.  We  would  note  the  fact  right  here  that  the  bill  shows  that  the 
testimony  as  to  the  coming  into  the  lane  of  said  three  wagons,  the  rela- 
tive positions  of  said  three  wagons,  and  the  wagon  in  which  the  defend- 
ant was  traveling,  was  elicited  by  the  State.  By  reference  to  the  state- 
ments of  facts,  this  testimony  was  brought  out  by  the  defendant,  and 
not  by  the  State.  However,  the  bill  of  exceptions  having  been  approved 
by  the  judge  in  this  shape,  we  must  be  governed  by  it.  But,  in  the  view 
we  take  of  the  question,  it  makes  no  difference  whether  this  testimony 
was  developed  by  the  State  or  the  defendant.  If  the  testimony  of  the 
experiments  made  is  admissible  at  all,  it  is  equally  admissible  whether 
the  testimony  showing  the  relative  position  of  said  wagons  was  brought 
out  by  ithe  State  or  the  defendant.  It  will  be  noted  that  the  representa- 
tives of  the  State  were  invited  by  appellant  to  be  present  at  said  experi- 
ments, and  it  will  be  further  noted  that  it  was  proposed  to  prove  these 
experiments  by  a  number  of  witnesses,  and  that  there  were  three  differ- 
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ent  experiments  made;  the  endeavor  of  appellant  evidently  being  to 
make  the  experiment  nnder  several  different  conditions,  so  as  to  meet 
any  phase  of  case  that  might  be  developed  by  the  evidence  as  to  this 
matter. 

There  are  some  difficulties  attending  the  admission  of  this  character 
of  evidence.  In  the  first  place,  in  making  an  experiment  some  difficulty 
will  be  encountered  in  making  it  under  the  same  conditions  surrounding 
the  original  transaction,  but  it  does  not  occur  to  us  that  that  should  be 
a  reason  why  this  character  of  testimony  should  be  excluded.  Of  course, 
if  the  evidence  regarding  an  experiment  showed  one  made  under  cir- 
cumstances and  surroundings  so  dissimilar  to  the  original  transaction  as 
that  it  would  not  shed  any  light  upon  it,  there  would  be  no  error  in  its 
exclusion.  See  State  v.  Fletcher  (Ore.),  33  Pac.  Rep.,  575.  But 
if  the  evidence  shows  that  the  experiment  was  made  under  cir- 
circumstances  similar,  or  approximately  similar,  to  those  which  sur- 
round the  original  transaction,  and  such  experiment  would  serve 
to  shed  any  light  upon  that  transaction,  we  can  see  no  reason 
for  the  exclusion  of  such  experiment,  although  it  might  not  have 
been  made  under  exactly  similar  conditions  as  attended  the  original 
transaction.  The  dissimilarity  would  not  exclude,  but  would  go  ita 
weight  before  the  jury.  Another  difficulty  in  connection  with  such  tes- 
timony is  that  evidence  of  experiments  made  are  collateral  in  their 
nature,  and  are  liable  to  consume  the  time  of  the  court  in  a  trial  of 
such  collateral  issues.  It  has  been  held,  on  this  account,  that  the  court 
will  not  stop  a  case  in  order  that  an  experiment  be  made.  People  v. 
Levine,  85  Cal.,  39,  22  Pac.  Bep.,  969,  and  24  Pac.  Rep.,  631.  And  it 
has  been  urged,  as  it  is  urged  in  this  case,  that  the  evidence  was  prop- 
erly excluded;  that  such  evidence  is  not  admissible,  on  account  of  the 
danger  of  fabrication.  But,  in  our  opinion,  this  furnishes  no  good 
reason  for  its  exclusion.  All  evidence,  we  might  say,  can,  under  cir- 
cumstances, be  fabricated;  but  the  liability  of  fabrication  rarely,  if  ever, 
alone,  furnishes  a  good  reason  for  the  exclusion  of  evidence.  Upon  prin- 
ciple and  authority,  this  character  of  testimony,  where  the  experiment 
appears  to  have  been  made  under  conditions  similar,  or  nearly  similar, 
to  those  which  attended  the  original  transaction,  and  where  such  experi- 
ments would  tend  to  shed  any  light  upon  said  original  transaction,  is 
admissible.  See  Wilson  v.  State  (Tex.  Crim.  App.),  36  S.  W.  Rep.,  587; 
People  V.  Levine,  85  Cal.,  39,  22  Pac.  Rep.,  969,  and  24  Pac.  Rep.,  631. 
In  the  latter  case,  which  was  a  case  of  arson,  and  in  which  an  experiment 
was  made  with  candles  to  ascertain  how  long  they  would  burn,  proof  of 
the  experiment  was  admitted;  and  the  court,  in  passing  upon  the  ques- 
tion, use  the  following  language :  *The  proof  of  the  result  of  experiments 
was  equally  as  open  to  the  defendant  as  the  prosecution,  and,  if  other 
experiments  would  have  shown  a  different  result  from  that  shown  by 
the  experiment  proved  by  the  prosecution,  the  defendant  had  ample 
opportunity  to  show  the  fact.  The  books  are  full  of  authorities  sustain- 
ing the  court  in  admitting  evidence  of  the  result  of  experiments  in  chem- 
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istry,  in  toxicology,  and  particularly  in  the  use  of  firearms,  for  purposes 
similar  to  that  for  which  this  evidence  was  admitted.  It  has  been  quite 
a  common  thing  in  cases  of  homicide,  to  make  experiments  with  fire- 
ars,  to  determine  the  carrying  distance,  the  penetrating  force,  and  the 
distance  to  which  fire  will  be  carried  by  firearms  of  certain  pattern  and 
caliber,  and  to  prove  the  results  of  such  experiments  at  the  trial,  as 
tending  to  show  the  guilt  or  innocence  of  the  accused.  The  experiment 
in  this  case  was  one  of  a  similar  character,  and  for  a  similar  purpose. 
Its  result  was  not  conclusive,  but  a  mere  circumstance  to  be  considered  in 
connection  with  the  other  evidence  in  the  cause.  It  was  both  competent 
and  admissible.  Its  weight  was  for  the  jury  to  determine.  We  can  not 
agree  with  counsel  that  it  was  the  ^material  and  effective'  evidence  in 
the  cause.  The  material  and  effective  evidence  on  that  branch  of  the 
case  was  the  substantive  fact  of  the  candles  themselves,  and  the  condi- 
tion in  which  they  were  found.  They  and  the  coal  oil,  with  their  sur- 
roundings, were  tangible  things,  rendering  it  certain  that  the  fire  was 
incendiary;  and  the  proof  in  relation  to  them,  independent  of  any  proof 
of  the  result  of  experiment,  was  ^the  material  and  effective'  proof  in  the 
case." 

Now,  as  heretofore  stated,  the  evidence  in  this  case  of  the  experiments 
made  was  threefold,  and  it  appears  that  it  was  the  endeavor  of  appel- 
lant to  make  ihe  experiments  as  nearly  as  practicable  under  the  same 
conditions  attending  the  original  transaction.  The  proof  shows:  That 
appellant,  with  three  other  persons,  was  driving  a  wagon  drawn  by  two 
mules.  They  were  preceded  at  the  point  in  question  by  three  other 
wagons  drawn  by  mules,  which  came  into  the  lane  at  the  gate,  some  150 
yards  in  advance  of  them,  and  proceeded  down  the  Laroe  lane.  That  the 
front  wagons  passed  down  said  lane  at  a  moderate  walk,  perhaps  trotting 
a  little  near  the  center  of  the  lane.  The  rear  wagon,  in  which  was  the 
defendant,  followed  at  a  faster  gait,  'trotting  most  of  the  way,  and  passed 
the  other  wagons  at  the  southwest  comer  of  said  Laroe  lane;  the  front 
wagons,  from  the  time  they  came  into  the  lane  at  the  gate,  having  trav- 
eled abouit  680  yards,  and  the  rear  wagon,  in  which  was  the  defendant, 
having  in  the  meantime  traveled  about  830  yards.  Upon  this  state  of 
case,  the  theory  of  appellant  was  that  it  was  improbable,  in  the  nature 
of  things,  for  the  wagon  in  which  he  was  traveling  to  have  stopped  at 
the  Laroe  house,  and  for  appellant  and  his  codefendant  to  have  then 
alighted,  and  gone  a  distance  of  190  yards,  committed  an  assault  with 
inrtent  to  rape  upon  prosecutrix,  and  then  returned  to  their  wagon,  got 
in  it,  and  proceeded  down  the  Laroe  lane,  and  overtaken  said  three  front 
wagons  at  the  comer  thereof.  In  order  to  show  the  improbability  that 
defendant  could  have  stopped  his  wagon  in  front  of  the  Laroe  house,  got 
out,  committed  the  assault,  and  returned  to  his  wagon,  got  in,  and  over- 
taken the  front  wagons,  he  made  the  experiments  which  he  offered  in 
evidence,  and  it  occurs  to  us  that  said  testimony  ought  not  to  have  been 
excluded.  The  prosecutrix  alone  identified  defendant  and  his  codefend- 
ant as  the  persons  making  the  assault  upon  her.    Appellant  testified  on 
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his  own  behalf,  and  denied  this.  Now,  it  stands  to  reason  that  if  it  be 
true,  as  the  witnesses  who  were  in  the  front  wagons  testified,  that  they 
came  into  the  gate  that  entered  the  Laroe  lane  about  150  yards  in 
advance  of  appellant  in  his  wagon,  and  that  they  proceeded  down  said 
Laroe  lane,  and  that  appellant  and  his  comrades  in  their  wagon  passed 
them  at  the  southwest  comer. of  said  Laroe  lane,  680  yards  from  where 
they  entered  it,  and  if  it  be  further  true  that  it  would  be  impossible  for 
appellant  to  stop  on  his  way  at  the  Laroe  house,  and  go  a  distance  of  190 
yards,  and  there  commit  an  assaidt  on  the  prosecutrix  and  return  to  his 
wagon,  and  resume  his  journey  at  the  fastest  gait  his  mules  could  travel, 
and  overtake  the  front  wagons  at  the  comer  of  said  lane,  then  it  is  dem- 
onstrated that  the  prosecutrix  was  mistaken  as  to  her  identification,  and 
that  he  was  not  the  party  who  assaulted  her.  Or  if  this  experiment, 
made  under  similar  or  nearly  similar  conditions,  renders  it  improbable 
that  he  could,  with  his  team,  have  stopped  at  said  house,  made  the 
assault,  then  resumed  his  journey,  and  have  overtaken  the  front  wagons 
at  the  southwest  elbow  of  said  lane,  traveling  at  »the  most  rapid  rate, 
then  it  occurs  to  us  that  such  testimony  was  admissible  as  tending  to 
show  that  the  prosecutrix  was  mistaken  in  identifying  him  as  the  party 
who  perpetrated  the  outrage  upon  her,  and  he  was  entitled  to  have  such 
testimony,  in  order  to  corroborate  and  support  his  own  evidence.  To 
our  minds,  nothing  is  clearer  than  this,  and  because  the  court  improperly 
excluded  this  testimony  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Thomas  Coggin  v.  The  State. 

No.  1183.    Decided  June  9,  1S97. 

Violating  Bules,  etc.,  of  Idve  Stock  Sanitary  Commission  Establishing  a 
Quarantine— Becog^izance  on  Appeal— Sufficiency. 
A  recognizance  on  appeal  from  a  conviction  under  article  824d,  Penal  Code,  for  vio- 
lating the  lilies,  orders,  and  directions  of  the  Live  Stock  Sanitary  CommiBsion  estab^ 
lishing  and  governing  quarantine  of  live  stock  in  Texas,  is  fatally  defective  which  fails 
to  set  out,  in  the  recitation  of  the  offense,  the  two  essential  elements,  to  wit:  1.  The 
fact  that  the  Live  Stock  Sanitary  Commission  had  made  its  orders,  rules,  regulations, 
and  directions;   and  2,  that  the  Governor  has  issued  his  proclamation  thereupon. 

Appeal  from  the  County  Court  of  Fisher.     Tried  before  Hon.  S. 
Patton,  County  Judge. 

/  Appeal  from  a  conviction  for  a  violation  of  quarantine  established  by 
^he  Live  Stock  Sanitary  Commission;  penalty,  a  fine  of  $100. 
■'  Omitting  formal  averments  the  information  charged,  "That  hereto- 
fore, to  wit:  On  or  about  the  21st  day  of  April,  1896,  in  the  said  county 
of  Fisher  and  State  of  Texas,  one  Thomas  Coggin  did  then  and  there 
unlawfully  violate,  disregard,  and  evade  the  rules,  regulations,  orders, 
and  directions  of  the  Live  Stock  Sanitary  Commission  of  Texas,  estab- 
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lishing  and  governing  live  stock  quarantine,  wi«thout  being  authorized 
so  to  do  either  by  any  provision  of  the  law  contained  in  chapter  56  of  the 
General  Laws  of  the  Twenty-third  Legislature  of  Texas,  or  by  the  said 
Live  Stock  Sanitary  Commission;  the  said  rules,  regulations,  orders,  and 
directions  of  the  said  Live  Stock  Sanitary  Commission  and  the  quaran- 
tine line  hereinafter  described  having  been  heretofore  determined  by  the 
said  commissioners,  and  having  been  duly  proclaimed  by  the  Governor 
of  the  State  of  Texas,  by  his  proclamation  issued  after  having  been  duly 
notified  thereof  by  said  Commission.  And  the  said  Thomas  Coggin  did 
then  and  there  drive  and  move  a  herd  of  domestic  animals,  to  wit,  twenty 
head  of  cattle,  from  the  area  of  country  south  and  east  of  the  said  quar- 
antine line,  into  the  area  of  country  north  and  west  of  said  line,  and 
into  Fisher  County,  Texas,  the  said  quarantine  line  then  and  there 
being  in  conformity  with  the  Federal  quarantine  line  established  by  the 
United  States  Department  of  Agriculture;  and  the  rules,  regulations, 
orders,  and  directions  of  said  Live  Stock  Sanitary  Commission,  and  the 
said  quarantine  line  being  as  follows,  to  wit :  "The  Live  Stock  Sanitary 
Commission  of  Texas  are  reliably  informed  that  cattle  located  in  that 
certain  area  of  Texas  which  is  situated  south  and  east  of  the  quaranitine 
line  hereinafter  described,  and  which  is  the  same  line  heretofore  fixed 
and  established  by  the  Honorable  United  States  Secretary  of  Agriculture 
as  a  quarantine  line  against  Southern  or  splenetic  fever  within  the  State 
of  Texas  for  the  year  1896,  are  liable  to  communicate  a  contagious  and 
infectious  disease  known  as  Southern  or  splenetic  fever  to  the  cattle 
located  north  and  west  of  said  line  within  the  State,  shoidd  said  cattle 
from  said  infected  area  come  in  contact  with  the  said  cattle  on  the  north 
and  west  of  said  line;  or  should  said  cattle,  located  on  the  south  and  east 
of  said  line  be  driven  over  or  be  grazed  over  the  land  situated  west  and 
north  of  said  line : 

''Now,  therefore,  the  Live  Stock  Sanitary  Commission  of  the  State  of 
Texas,  by  virtue  of  the  law  under  which  they  are  appointed,  and  which 
prescribes  their  duties,  in  order  to  prevent  the  spreading  or  communi- 
cating said  disease,  now  hereby  make,  fix,  and  establish  a  quarantine  line 
in  this  State,  as  follows :  Beginning  at  the  southwest  corner  of  the  county 
of  Pecos,  on  the  bank  of  the  Rio  Grande  River;  thence  following  the 
western  boundary  of  Pecos  County  to  the  southeast  corner  of  Reeves 
County;  thence  following  the  boundary  line  between  the  counties  of 
Pecos  and  Reeves  to  the  Pecos  River;  thence  southeasterly  following 
the  Pecos  River  to  the  northwestern  corner  of  Crockett  County ;  thence 
easterly  along  the  northern  boundary  of  Crockett  and  Schleicher 
counties  to  the  southeastern  corner  of  Irion  County;  thence  northerly 
along  the  eastern  boundary  of  Irion  County  to  the  northeast  comer  of 
said  county;  thence  northerly  to  the  southern  boundary  of  Coke  County; 
thence  westerly  to  the  southwest  comer  of  Coke  County;  thence  north- 
erly along  the  western  boundary  of  Coke  Coun'ty  to  the  southern  boun- 
dary of  Mitchell  County;  thence  easterly  to  the  southeastern  corner  of 
Mitchell  County;  thence  northerly  along  the  western  boundary  of  Xolan 
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County  to  the  northwestern  comer  of  Nolan  Coimrt;y;  thence  easterly 
along  the  northern  boundary  of  said  county  to  the  southwestern  corner 
of  Jones  County;  thence  northerly  along  the  western  boundary  of  Jones 
County  with  the  northern  boundary  of  Stonewall  County;  thence  east- 
ward along  the  northern  boundaries  of  Jones  and  Shackelford  counties 
to  the  southwest  comer  of  Throckmorton  County;  thence  northerly 
along  the  western  boundaries  of  Throckmorton,  Baylor,  and  Wilbarger 
counties  to  the  Red  River;  thence  continuing  along  Red  River  in  a  south- 
easterly direction  to  the  southeastern  comer  of  the  county  of  Greer, 
thence  northerly  following  the  course  of  the  North  Fork  of  the  Red 
River  to  its  intersection  with  the  eastern  boundary  line  of  Wheeler 
County;  thence  north  with  the  eastern  boundary  line  of  Wheeler,  Hemp- 
hill, and  Lipscomb  counties  to  the  northeast  comer  of  Lipscomb  County; 
thence  in  a  westerly  direction  with  the  northern  boundary  line  of  Lips- 
comb, Ochiltree,  Hansford,  Sherman,  and  Dallam  counties  to  the  north- 
westem  comer  of  Dallam  County  to  the  eastern  line  of  New  Mexico, 
intersecting  the  present  Federal  quarantine  at  said  point.  And  now 
hereby  make  the  following  rule  and  regulation:  That  from  the  15th  day 
of  February,  1896,  to  the  15th  day  of  November,  1896,  no  cattle  are  to 
be  transported  by  rail,  driven  or  moved  in  any  manner  whatever  from 
said  area  south  and  east  of  said  line  herein  last  above  described,  to  any 
portion  of  the  State  of  Texas,  situated  north  or  west  of  said  line.  Con- 
trary to  the  form  of  the  statutes  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State.^^ 

The  recognizance  of  appellant,  in  setting  out  the  offense,  recited  that 
appellant  "stands  charged  in  this  court  with  the  offense  of  unlawfully 
violating,  disregarding,  and  evading  the  rules,  regulations,  orders,  and 
directions  of  the  Live  Stock  Sanitary  Commission  of  Texas,  establishing 
and  governing  the  live  stock  quarantine  in  Texas." 

The  Assistant  Attorney-General  moved  to  dismiss  the  appeal,  because 
the  recognizance  failed  to  sufficienftly  recite  the  offense  charged  in  the 
information,  and  because  it  recites  no  offense  against  the  laws  of  the 
State.  This  is  the  only  question  discussed  in  the  opinion  below,  and  no 
further  statement  is  necessary. 

Leggett  &  Cunningham,  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — ^Appellant  was  convicted  of  driving  cattle 
across  the  quarantine  line  established  by  the  Live  Stock  Sanitary  Com- 
mission. 

The  Assistant  Attorney-General  moves  to  dismiss  this  appeal,  because 
the  recognizance  recites  no  offense  against  the  laws  of  the  State,  and 
does  not  recite  the  offense  charged  in  the  information.  The  recognizance 
recites  that  the  appellants  "stands  charged  in  this  court  with  the  offense 
of  unlawfully  violating,  disregarding,  and  evading  the  rules,  regulations. 
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orders,  and  directions  of  the  Live  Stock  Sanitary  Commission  of  Texas, 
establishing  and  governing  the  live  stock  quarantine  in  Texas/'  etc.  It 
seems,  under  the  provisions  of  the  law,  that,  in  order  to  constitute  this 
offense,  said  sanitary  commission  must  make  its  rules,  orders,  regula- 
tions, and  directions,  and,  before  they  can  be  operative,  the  governor 
must  be  notified  of  such  rules,  regulations,  orders,  and  directions,  and 
must  issue  his  proclamation,  putting  them  into  operation,  or  giving 
notice  of  the  same.  It  will  then  be  observed  that,  before  there  can  be 
a  violation  of  these  enactments  of  the  Legislature,  the  Live  Stock  Sani- 
tary Commission  must  make  its  rules,  regulations,  orders,  and  directions, 
and  the  Governor  must  issue  his  proclamation,  after  being  notified  by 
fiaid  commission  of  the  creation  of  these  rules,  regulations,  orders,  and 
directions;  otherwise,  there  can  be  no  offense,  because  there  are  no  in- 
hibitions. In  order  to  charge  this  offense,  the  indictment  or  information 
mnst  show  and  allege  that  these  matters  have  occurred.  This  offense 
not  being  one  eo  nomine,  the  constituent  elements  of  the  offense  must 
be  set  out  in  the  recognizance  in  order  to  make  that  a  valid  instrument. 
The  statute  requires  that  the  recognizance  must  describe  some  offense 
against  the  law,  and  it  must  be  the  offense  of  which  the  accused  is  con- 
victed. The  recognizance  in  this  case  does  not  undertake  to  set  out  two 
essential  elements  of  this  offense,  to  wit,  the  fact  that  the  sanitary  com- 
mission had  made  its  orders,  rules,  regulations,  and  directions,  and  that 
the  Governor  has  issued  his  proclamation  thereupon;  and,  because  the 
recognizance  is  fatally  defective  in  the  matter  pointed  out,  the  appeal 
herein  is  dismissed.    See  Acts  1893,  pp.  70,  73,  sees.  3, 13,  15. 

Dismissed. 

[NToTB. — ^Appellant's  motion  for  rehearing  filed  June  23,  1897,  was 
overruled  without  a  written  opinion. — Beporter.] 


Dave  Telschek  v.  Antonb  Fbitsch. 

No.ldOS.    Decided  June  9^  1S97. 

Court  of  Criminal  Appeals— Jurisdiction. 

A  habeas  corpus  proceeding  for  the  custody  of  minor  children  is  a  civil  action,  and 
the  Court  of  Criminal  Appeals  has  no  jurisdiction  of  appeals  in  this  character  of  cases. 

Appeal  from  the  County  Court  of  Lavaca.  Tried  below  before  Hon. 
D.  A.  Paulus,  County  Judge. 

Appeal  from  a  judgment  in  a  habeas  corpus  proceeding  for  the  custody 
of  children. 

Antone  Fritsch,  as  guardian  of  two  minor  children,  applied  for  a  writ 
of  habeas  corpus,  alleging  that  the  children  were  restrained  of  their 
liberty  and  kept  from  their  guardian  by  Dave  Telschek.  The  writ  was 
granted,  and  at  the  hearing  upon  the  same  the  custody  of  the  children 
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was  awarded  to  the  applicant,  Antone  Fritsch.  Telschek  gave  notice  of 
appeal,  filed  his  bond,  and  brings  the  case  to  the  Court  of  Criminal  Ap- 
peals. 

Mann  Trice,  Assistant  Attorney-General,  moved  to  dismiss  the  appeal 
for  want  of  jurisdiction. 

[No  briefs  for  appellant.] 

DAVIDSON,  Judge. — To  determine  the  right  of  possession  of  two 
minors  the  writ  of  habeas  corpus  was  sued  out  before  the  Coimty  Judge 
by  the  guardian  as  against  the  appellant  in  this  case.  Upon  the  hearing 
of  said  writ  the  custody  of  the  children  was  awarded  to  the  guardian,  and 
appellant  prosecutes  this  appeal. 

Motion  is  made  by  the  Assiatant  Attorney-General  to  dismiss  the  ap- 
peal, because  this  court  has  no  jurisdiction  of  this  character  of  appeal. 
The  mo»iion  is  well  taken,  and  must  be  sustained.  This  proceeding  is  a 
civil  action,  and  the  jurisdiction  of  this  court  can  only  attach  in  appeals 
in  criminal  cases.  See  Ex  Parte  Eeed,  34  Texas  Crim.  Rep.,  9,  and  Ex 
Parte  Berry,  34  Texas  Crim.  Rep.,  36,  and  authorities  there  cited. 

The  motion  to  dismiss  the  appeal  is  sustained,  and  the  appeal  is  dis- 
missed. 

Dismissed. 


Henry  Krnavek  v.  The  State. 

44 

77  No.  1025.    Decided  June  16^  1897. 

1.  Local  Option— Sale,  What  Is— Charge. 

On  a  trial  for  a  violation  of  local  option,  a  charge  of  the  court  that  "a  sale  is  the 
passing  of  the  title  and  possession  of  any  property  for  money,  which  the  buyer  pays 
or  promises  to  pay,"  is  sufficient. 

2.  Same— Social  Club— Sale  by  Managing  Steward  to  Member. 

A  sale  of  intoxicating  liquors,  bought  with  the  money  of,  and  belonging  to,  an  in- 
corporated social  club,  by  the  managing  steward  or  barkeeper  of  the  club  to  any 
member  of  the  club,  is  a  sale  and  transfer  of  the  property  from  the  corporation  to  the 
individual  member. 

3.  Same. 

On  a  trial  for  violation  of  local  option,  where  the  defense  was,  that  the  sale  was  to 
a  member  of  a  social  club,  of  liquors  belonging  to  the  club,  by  the  managing  stewsird 
of  the  club.  Held,  in  local  option  precincts,  all  sales  of  intoxicants  whatsoever  are 
prohibited  by  law,  except  on  the  prescription  of  a  physician  or  for  sacramental  pur- 
poses; and  these  statutory  exceptions  exclude  any  and  all  other  kinds  and  character 
of  sales.  See  the  cases  of  Koenig  v.  State,  33  Texas  Crim.  Rep.,  367;  Winters  v.  State, 
33  Texas  Crim.  Rep.,  395;  Grant  v.  State,  33  Texas  Crim.  Rep.,  527;  and  State  v.  Aus- 
tin Club,  33  S.  W.  Rep.,  113— distinguished. 

4.  Same— Social  Club— Evasion  of  the  Law. 

See  facts  stated  in  the  opinion  with  regard  to  the  organization,  incorporation,  man- 
agement, and  conduct  of  a  social  club,  upon  which  it  is  Held,  that  it  can  hardly  be 
questioned  but  that  the  social  club  or  corporation  was  formed  for  the  purpose  of 
evading  the  local  option  law. 
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Appeal  from  the  County  Court  of  Williamson.  Tried  below  before 
Hon.  D.  S.  Chesses,  County  Judge. 

Appeal  from  a  conviction  for  a  violation  of  local  option;  penalty,  a 
fine  of  $100  and  twenty  days  imprisonment  in  the  county  jail. 

The  opinion  states  the  case. 

[No  briefs  for  either  pari;y  have  come  to  the  hands  of  the  Eepori^er.] 
Mann  Trice,  Assistant  Attorney-General,  for  the  State 

HUET,  Presiding  Judge. — ^Appellant  was  convicted  for  selling  in- 
toxicating liquor  in  a  local  option  precinct,  and  his  punishment  assessed 
at  a  fine  of  $100  and  twenty  days  imprisonment  in  the  county  jail;  hence 
this  appeal. 

The  evidence  discloses  that  at  the  town  of  Bartlett,  in  a  local  option 
precinct^  there  was  formed  a  private  corporation,  known  and  styled  as 
the  "Bartlett  Harmony  Club,^'  which  was  incorporated  under  the  laws 
of  this  State  for  literary  purposes,  to  promote  social  intercourse  among 
itfi  members,  to  provide  the  conveniences  of  a  clubroom,  and  was  to  con- 
tinue for  a  period  of  fifty  years.  It  had  a  board  of  directors,  consisting 
of  five  members,  elected  from  the  membership,  who  were  to  manage  the 
affairs  of  the  club.  Said  club  was  to  have  no  capital  stock  and  no  assets. 
It  had  by-laws,  among  which  were  the  following:  "(1)  The  steward's 
duty  is  to  wait  upon  the  members  of  the  club,  to  furnish  them  with 
drinks,  whisky,  beer,  etc.,  and  other  refreshments,  and  to  take  pay  there- 
for from  the  members.  (2)  The  proceeds  of  all  sales  are  to.  be  paid  by 
him  into  the  treasury  of  the  club,  to  be  reinvested  by  the  club  in  such 
like  drinks,  to  replace  those  sold,  for  the  benefit  of  its  members.  (3)  The 
steward  or  barkeeper  is  prohibited  from  letting  anyone  but  a  member 
or  invited  guest  from  having  anything  to  drink  or  eat.''  The  defendant 
was  the  steward  or  barkeeper.  The  club  was  not  formed  until  after  pro- 
hibition was  put  in  force.  The  house  in  which  the  clubroom  is  located 
was  the  defendant's  barroom,  which  h-e  kept  as  a  saloon  prior  to  the  time 
when  local  option  went  into  effect.^  It  had  the  usual  appurtenances  of  a 
barroom  and  saloon,  and  the  same  bar  that  belonged  to  defendant's 
saloon.  In  the  front  part  of  the  room  a  brother  of  the  defendant  kept 
a  lunch  counter,  and  sold  lemonade  and  soda  water.  The  clubroom  and 
the  lunch  counter  were  in  the  same  room,  but  divided  one  from  the 
other  by  a  partition.  The  defendant  sometimes  waited  on  his  brother's 
customers,  and  sometimes  the  brother  waited  on  the  club  members,  in 
the  absence  of  the  defendant.  The  purchaser  in  this  case  was  one  of 
the  board  of  directors  of  the  corporation  at  the  time  of  the  purchase, 
and  was  the  secretary  of  the  board.  This  clubroom  had  a  bar,  where 
the  whisky  and  other  intoxicants  were  kept  for  use  of  the  club  members. 
The  club  also  had  a  reading  room,  and  in  the  rear  of  the  club  a  gym- 
nasium. It  also  had  a  billiard  table  and  domino  table  for  the  use  of  its 
members.    One  of  the  witnesses  testified  that  the  directors  issued  instruc- 
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tions  to  the  defendant  as  steward  to  let  no  one  but  members  of  the  club 
and  nonresident  visitors  buy  drinks,  and  no  one  but  an  invited  guest  or 
members  were  allowed  in  the  elubroom.  The  members  coidd  only  be 
elected  by  the  board  of  directors,  any  three  of  whom  could  defeat  such 
election.  Each  member  paid  as  an  initiation  fee  the  sum  of  $1,  and 
monthly  dues  of  5  cents.  When  the  club  was  first  organized  the  initia- 
tion fee  was  $1,  and  the  monthly  dues  25  cents,  but  later  on  said  monthly 
dues  were  reduced  to  5  cents.  The  purpose  of  this  club  was  stated  to  be 
social  and  literary.  All  the  papers,  books,  whisky,  beer,  soda  water, 
cigars,  etc.,  were  purchased  and  paid  for  out  of  the  money  of  the  club. 
The  witnesses  state  that  defendant  had  no  interest  in  the  whisky,  beer, 
etc.,  except  as  any  other  member.  He  was  paid  a  salary  to  serve  as 
steward  and  barkeeper  for  said  club,  and  received  no  profits  on  the  sales. 
The  club  issued  no  stock,  and  the  intoxicants  were  paid  for  out  of  the 
club  funds.  No  fee  was  charged  for  the  use  of  the  billiard  table,  but  no 
one  except  members  could  use  it.  The  club  is  not  open,  but  kept  closed 
as  to  the  puVlic.  It  pays  no  State  tax,  but  pays  a  United  States  revenue 
license.  A  book  was  kept  for  registering  the  names  of  the  members  of 
the  club  when  they  joined.  The  Irterary  features  of  the  club  were  in- 
significant. One  newspaper  was  taken,  which  came  twice  a  week,  and 
about  a  dozen  books  were  in  the  library.  The  club  began  with  about 
twenty-five  members,  and  has  increased  to  125  or  130.  The  board  of  di- 
rectors are  the  business  managers,  and  the  defendant  does  the  ordering, 
under  their  direction.  The  beer  and  whisky  are  bought  at  wholesale 
prices  and  retailed  to  the  members  at  5  cents  per  glass  for  beer  and  15 
cents  per  drink  for  whisky.  The  club  gets  the  benefit  of  the  difference. 
There  is  no  particular  expense  fund.  The  expenses  are  paid  from  the 
profits  derived  from  the  sale  of  the  beer  and  whisky,  etc.,  and  from  the 
initiation  fees  paid  by  the  members.  No  member  is  entitled  simply  to  his 
proportional  part  of  the  beer  and  whisky,  but  can  buy  as  much  as  he  is 
willing  to  pay  for.  It  is  intended  that  the  club  shall  pay  expenses,  but, 
if  it  does  not,  assessments  will  he  made.  Another  witness,  also  a  mem- 
ber of  the  board  of  directors,  testified  substantially  as  the  former  witness, 
and  further  said :  "That  the  sale  of  j\hisky  and  beer  was  not  the  main 
purpose  of  the  club;  it  was  for  the  pleasure  of  the  members.  The  club 
was  organized  for  pleasure.  No  profit  was  derived  from  it  to  any  of  the 
members  at  all.  There  is  no  pecuniary  benefit  to  any  member  at  all,  and 
the  board  of  directors  instructed  the  steward  or  barkeeper  not  to  let 
anyone  have  beer  or  whisky  except  a  member.''  This  is  the  substance  of 
the  testimony. 

The  court  instructed  the  jury  in  regard  to  the  sale  of  whisky  by  de- 
fendant, and  defining  a  sale,  as  follows:  "A  sale  is  the  passing'  of  the 
title  and  possession  of  any  property  for  money,  which  the  buyer  pays  or 
promises  to  pay."  Defendant  excepted  to  the  charge,  and  requested  the 
following  instructions:  "If  you  believe  from  the  evidence  that  the 
Bartlett  Harmony  Club  is  an  incorporated  institution  under  the  laws  of 
Texas,  and  duly  chartered  for  literary  purposes,  to  promote  social  inter- 
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course  among  its  members,  and  to  provide  them  with  conveniences  of  a 
clubroom,  and  that  on  or  about  the  14th  day  of  January,  1895,  was  such, 
and  at  such  time  the  defendant  and  George  T.  Alten  were  members 
thereof,  and  that  such  club  was  formed,  chartered,  and  organized  in 
good  faith  for  the  purposes  mentioned  in  its  charter  of  the  17th  of  Oc- 
tober, 1894,  and  not  for  the  purposes  of  evading  the  laws  of  this  State 
prohibiting  the  sale  of  intoxicating  liquors,  then  you  are  charged  that 
such  club  would  have  the  right  to  buy  and  distribute  among  its  mem- 
bers beer  and  other  intoxicating  liquors  out  of  the  money  of  the  mem- 
bers of  such  club,  contributed  for  such  purposes,  and  under  such  cir- 
cumstances such  beer  or  intoxicating  liquors  would  become  the  common 
property  of  the  members  of  such  club,  and  the  members  of  such  club 
could  legally  employ  one  of  its  members  for  the  purpose  of  distributing 
the  same  among  the  members  of  the  club;  and,  if  beer  was  furnished  to 
any  member  thereof  under  the  rules  of  this  club,  only  such  member  de- 
positing with  the  steward  or  member  in  charge  of  such  beer  or  other  in- 
toxicating liquor  a  certain  sum  of  money  in  exchange  for  such  beer  or 
intoxicating  liquor,  which  money  was  to  go  into  and  become  a  part  of 
the  common  fund  of  such  club,  for  the  purpose  of  keeping  up  the  ex* 
penses  thereof,  and  to  take  the  place  of  the  beer  so  exchanged,  then,  in 
such  an  event,  you  are  charged  that  such  a  transaction  would  not  be  a 
sale;  and  if  you  believe  from  the  evidence  that  such  beer  was  the  ex- 
clusive property  of  the  club,  and  that  the  defendant  and  George  T.  Alten 
were  members  thereof,  and  that  the  defendant  was  selected  by  such  club 
as  its  steward  to  thus  distribute  its  beer  or  intoxicating  liquor  among  its 
members,  upon  such  member  paying  in  money  therefor,  and  that  he  did 
thus  distribute  to  George  T.  Alten  such  beer  or  intoxicating  liquor,  for 
which  the  said  George  T.  Alten  paid,  and  that  such  money  was  to  be,  and 
was,  deposited  into  the  treasury  and  common  fund  of  this  club,  then  you 
will  find  the  defendant  not  guilty/*  Appellant  further  asked  the  court 
to  charge  the  jury:  "If  you  believe  from  the  evidence  that  the  beer 
charged  to  have  been  sold  by  this  defendant  to  one  George  T.  Alten  was 
the  property  of  and  belonged  to  a  club  or  organization,  and  was  kept  by 
such  club  or  organizataion  for  the  exclusive  use  of  the  members  of  such 
club  or  organization,  and  no  others,  and  that  defendant  and  said  George 
T.  Alten  were,  at  the  time  of  the  alleged  sale  of  said  beer,  members  of 
such  organization,  and  owned  an  equal  share  or  interest  in  said  beer  with 
the  other  members,  then  the  sale  of  said  beer  by  defendant  to  said  George 
T.  Alten,  as  alleged  in  this  indictment,  would  not  be  a  violation  of  the 
local  option  law,  and  you  should  acquit  the  defendant."  These  charges 
were  refused  by  the  court,  and  exceptions  were  reserved  by  the  appellant. 
The  court^s  definition  of  a  sale,  so  far  as  this  case  is  concerned,  is 
sufiBcient.  The  special  charges  requested  by  defendant  were  based  upon 
the  theory  that  the  sale  of  the  intoxicants  by  the  defendant  to  members 
of  the  club  did  not  constitute  a  violation  of  the  local  option  law,  under 
the  facts  of  this  case;  and  in  support  of  this  contention  he  cites  us  to  the 
following  cases:    Koenig  v.  State,  33  Texas  Grim.  Kep.,  367;  Winters  v. 
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State,  33  Texas  Crim.  Rep.,  395;  Grant  v.  State,  33  Texas  Crim.  Rep., 
627;  State  v.  Austin  Club  (Texas  Sup.),  33  S.  W.  Rep.,  113.  In  Koenig's 
case,  this  court  held  that  where  a  party  was  charged  with  plajring  cards 
at  a  public  place,  to  wit,  a  house  where  spirituous  liquors  were  retailed, 
and  the  evidence  showed  that  it  was  a  private  chartered  corporation, 
sellling  intoxicants  to  only  its  members,  the  money  paid  for  the  same 
being  turned  into  and  used  as  a  general  fund  to  replenish  the  stock  of 
liquors  of  said  corporation  when  needed,  such  a  house  was  not  one  for 
retailing  spirituous  liquors,  and  a  public  house,  under  the  statute  in- 
hibiting the  playing  of  cards  at  such  place.  In  support  of  the  same  con- 
tention, the  other  cases  cited  by  appellant  decided  by  this  court  are  in 
point.  In  the  case  of  State  v.  Austin  Club,  supra,  the  question  there  de- 
cided was  that  a  club  thus  created  was  not  subject  to  the  license  im- 
posed by  the  act  of  the  Legislature  on  the  occupation  of  retailing  spirit- 
uous liquors. 

The  authorities  referred  to  are  not  in  point  as  to  this  case.  The  ques- 
tion in  the  Austin  Club  case  was  whether  or  not  the  business  was  taxable 
as  an  occupation,  and  the  question  in  the  cases  decided  by  this  court  was 
whether  or  not  the  parties  indicted  were  playing  cards  at  a  place  for  re- 
tailing spirituous  liquors,  the  same  being  a  public  place,  under  the  stat- 
ute. In  both  cases  it  was  a  question  whether  or  not  the  parties  were  en- 
gaged in  the  business  or  pursued  the  occupation.  In  neither  case  were 
intoxicants  sold  as  a  business  or  occupation,  or  to  the  public;  they  were 
sold  simply  to  the  members  of  the  club,  and  the  public  was  excluded. 
License  fees  are  imposed  by  the  State  only  on  the  sale  of  intoxicants 
when  pursued  as  an  occupation.  That  question  is  not  involved  in  this 
case.  The  question  here  is  whether  the  sale  of  intoxicants  by  the  man- 
aging steward  or  barkeeper  of  the  club  to  one  of  the  members  of  said 
club  is  a  sale.  We  are  of  opinion  that  it  is.  When  the  intoxicants  were 
bought  by  the  steward,  or  any  other  member  of  the  club,  with  the 
funds  of  the  club,  they  became  the  property  of  the  corporation,  and  a 
sale  by  the  steward  of  said  corporation  to  any  of  its  members  was  a  sale, 
as  that  term  is  defined.  It  was  the  separation  of  the  property  of  the  club, 
and  the  transfer  of  the  same  to  an  individual  member,  for  which  he 
either  paid  the  cash,  or  became  responsible  therefor.  As  testified  in  this 
case,  this  transaction  between  defendant  and  the  alleged  purchaser  was 
brought  fairly  and  clearly  within  the*  definition  of  "sale,"  as  that  term  is 
defined  in  all  the  law  books.  This  is  not  a  case  where  parties  contribute 
sums  of  money  and  purchase  intoxicants  therewith,  and  divide  them 
pro  rata  among  themselves;  but  it  is  a  transaction  where  the  common 
assets  of  a  continuing  business  are  used  to  replenish  the  goods  sold  in 
that  business.  The  distinction  drawn  between  this  case  and  the  cases 
above  cited  is  recognized  in  the  Koenig  case,  supra.  It  was  there  said: 
"The  members  did  not  own  the  liquors,  although  they  claimed  to  own 
them.  The  money  received  went  to  the  pretended  treasurer,  who  ren- 
dered no  account  to  the  members.  Anyone  could  become  a  member  by 
paying  a  dollar.'^    The  court  correctly  held  that  the  jury  were  warranted 
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in  finding  it  a  mere  device  to  evade  the  law.  The  case  does  not  conflict 
with  those  above.  In  said  case  this  court  refers  to  Marmont  v.  State^  48 
Ind.,  21,  and  said:  "It  was  there  distinctly  held  that  the  delivery  by  the 
club,  through  its  agent,  of  beer,  which  was  the  common  property  of  the 
society,  to  a  member  of  the  society,  upon  credit  or  for  cash,  and  which 
thereby  became  the  separate  property  of  the  member,  was  a  sale,  within 
the  meaning  of  the  statutes  of  that  State."  And  it  was  so  held  in  Ala- 
bama and  North  Carolina.  See  Black  on  Intox.  Liq.,  see.  142;  People  v. 
Andrews,  115  N.  Y.,  427;  22  N.  E.  Rep.,  358;  People  v.  Sinell  (Sup.), 
12  N.  Y.  Supp.,  40;  People  v.  Bradley  (Sup.),  11  N.  Y.  Supp.,  594;  State 
V.  Essex  Club  (N.  J.  Sup.),  20  Atl.  Eep.,  769;  Martin  v.  State,  59  Ala., 
34;  People  v.  Soule,  74  Mich.,  250;  41  N.  W.  Rep.,  908;  Kentucky  Club 
V.  City  of  Louisville  (Ky.),  17  S.  W:  Rep.,  743. 

In  regard  to  the  question  of  pursuing  this  character  of  business  in  a 
local  option  precinct,  the  license  laws  are  inoperative,  and  the  State  is 
prohibited  from  collecting  the  tax  imposed  on  the  occupation  of  retail- 
ing spirituous  liquors.  Not  only  so,  but  where  the  local  option  law  is 
put  in  operation,  and  parties  are  carrying  on  that  character  of  business, 
the  license  is  revoked  at  once,  and  provision  is  made  for  restoring  the 
pro  rata  measure  of  the  amount  paid  the  State  for  the  privilege  of  carry- 
ing on  that  business.  This  emphasizes  the  statement  that  the  Koenig 
case,  supra,  and  those  that  follow  it>  can  not  apply  to  a  case  similar  to 
this  case. 

There  is  another  view  to  be  taken  of  this  case.  In  local  option  pre- 
cincts the  sale  of  intoxicants  is  prohibited,  except  on  prescription  of  a 
physician  or  for  sacramental  purposes.  These  are  the  only  exceptions  in 
the  local  option  precincts  providing  for  the  sale  of  such  intoxicants.  This 
would  exclude  any  and  all  other  kinds  or  character  of  sales. 

It  is  contended  that  the  evidence  in  this  case  does  not  support  this 
conviction.  If  the  above  views  of  the  law  be  correct,  then  there  is  no 
question  at  all  as  to  the  sufficiency  of  the  evidence.  It  is  an  admitted 
fact  that  appellant  sold  the  intoxicants  as  charged  in  the  indictment. 
His  defense  is  based  upon  the  testimony  showing  that  iny  was  the  agent 
of  the  club,  and  sold  intoxicants  of  the  club,  retailing  it  to  its  members, 
and  receiving  pay  therefor.  That  this  corporation  was  formed  for  the 
purpose  of  evading  the  effect  of  the  local  option  law  can  hardly  be  ques- 
tioned. A  review  of  the  testimony,  as  stated  herein,  renders  certain  that 
conclusion.    The  judgment  is  affirmed. 

Affirmed. 


38  Texas  Grim.  App.— 4 


Digitized  by  LjOOQIC 


50  38th  Texas  Criminal  Repobts.  lAiistin, 


C.  A.  Dawson  v.  The  State. 

38     60 
f39  680  No.  1167.    Decided  June  16.  1807. 

1.  Principals  in  Crime—What  Constitutes. 

In  order  to  constitute  a  person  a  principal  in  crime,  where  he  was  not  personally 
present  at  the  place  of  its  commission,  it  is  essential  that  he  must,  at  the  time  the 
act  is  being  done,  be  then  doing  some  act  in  furtherance  of  the  common  design. 

2.  Arson— Accomplice. 

On  a  trial  for  arson,  upon  a  coimt  in  the  indictment  which  chfirged  defendant  as  a 
principal,  where  it  appeared  from  the  evidence  that  defendant  had  simply  agreed 
with  the  principal  offender  to  the  commission  of  the  crime,  but  was  not  present  at  the 
time  of  its  commission,  nor  then  keeping  watch  nor  procuring  aid  or  means  to  assist 
in  its  execution,  nor  engaged  in  securing  the  safety  or  concealment  of  the  offender; 
and  the  principal  offender  was  not  an  innocent  agent  of  defendant  in  the  commission 
of  the  act.  Held,  these  facts  constituted  defendant,  under  our  statutes,  an  accomplice 
and  not  a  principal.    Penal  Code,  arts.  74,  78,  79. 

3.  Principal  and  Accomplice— Allegation  and  Proof. 

A  party  indicted  us  a  principal  can  not  be  convicted  upon  evidence  showing  him 
to  be  an  accomplice,  and  vice  versa. 

4.  Same— Evidence— TJndeUvered  Letter  of  a  Co-Conspirator.' 

On  a  trial  for  arson,  a  letter  written  after  the  arson,  by  a  co-conspirator  to  the 
defendant,  and  inclosed  in  an  envelope  addressed  to  a  third  party,  but  which  was 
never  delivered  to  or  received  by  defendant,  and  the  contents  of  which  were  unknown 
to  defendant  until  after  his  arrest,  was  clearly  inadmissible  as  evidence  against  him. 

5.  Same— Evidence— Acts  and  Declarations  of  Defendant. 

On  a  trial  for  arson,  for  the  burning  of  the  ginhouse  of  C.  &  S.,  a  partnership  doing 
business  in  said  house,  where  it  appeared  that  defendant  was  agent  in  purchasing 
ootton  for  the  firm  of  W.  &  Co.,  to  be  ginned  at  said  gin,  the  statements  of  defendant 
to  W.  &  Co.,  as  to  the  business,  were  admissible  in  evidence;  and  were  also  the  state- 
ments of  C.  &  S.,  after  the  fire,  for  the  benefit  of  W.  &  Co.,  which  statements  had 
been  delivered  by  them  to  defendant  and  by  him  delivered  to  W.  &  Co. 

6.  Same— Books  and  Original  Entries  as  Evidence. 

On  a  trial  for  the  burning  of  the  ginhouse  of  C.  &  S.,  where  it  appeared  that  de- 
fendant, as  the  agent  of  W.  &  Co.,  had  purchased  a  large  quantity  of  cotton  to  be 
ginned  at  said  gin,  Held,  the  books  of  C.  &  S.,  showing  the  original  entries,  were 
aamissible  in  evidence  against  defendant  as  tending  to  show  a  conspiracy  on  the  part 
of  C.  &  S.  and  defendant  to  defraud  W.  &  Co. 

7.  Same— Evidence— Undelivered  and  Betumed  Letters. 

The  fact  that  certain  named  parties  did  not  live  in  a  certain  community,  can  not 
be  proved  by  testimony  to  the  effect  that  letters,  which  had  been  written  to  them, 
addressed  to  the  postoffice  in  their  neighborhood,  were  undelivered  and  had  been  re- 
tui-ned  to  the  writers  thereof. 

8.  Evidence  that  Parties  Named  Are  Fictitious  P^rsons. 

Persons  living  in  a  community,  and  well  acquainted  with  the  inhabitants,  can  tes- 
tify that  certain  named  persons  did  not  live  in  said  community,  such  evidence  being 
admissible  as  tending  to  show  that  they  were  fictitious  persons. 

Appeal  from  the  Criminal  District  Court  of  Dallas.  Tried  below  be- 
fore Hon.  Charles  F.  Clint. 

Apppeal  from  a  conviction  for  arson;  penalty,  five  years  imprisonment 
in  the  penitentiary. 

The  following  concise  statement,  taken  from  the  brief  of  appellant,  is 
substantially  correct: 
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The  ginhouse  was  the  property  of  Bledsoe,  as  charged,  hut  was  oper- 
ated hy  and  in  the  possession  of  Clark  &  Saucer,  who  fraudulently 
hnrned  the  same,  employing  and  using  one  Thomas  to  fire  the  house. 

The  defendant  was  a  cotton  huyer  for  White  &  Co. ;  the  seed  cotton 
bought  by  him  was  ginned  by  Clark  &  Saucer.  The  custom  in  Lancaster, 
and  employed  by  the  appellant,  was  to  purchase  seed  cotton  from  far- 
mers, send  the  load  to  the  gin,  where  it  was  weighed,  and  scale  ticket 
was  issued  by  the  ginner  to  the  farmer  for  the  net  weight  of  the  seed 
cotton,  and  on  presentation  of  the  scale  ticket  the  cotton  so  purchased 
was  paid  for.  Coolidge  &  Bro.  acted  as  bankers  for  White  &  Co.  and 
paid  all  scale  tickets  issued  by  Clark  &  Saucer  to  account  of  White  &  Co., 
upon  the  faith  of  such  tickets  for  cotton  alleged  to  have  been  purchased, 
and  with  few  exceptions,  without  the  0.  K.  of  appellant  upon  such 
ticket.  It  may  be  conceded  from  the  record  that  fraudulent  or  bogus 
tickets  were  issued  by  Clark  &  Saucer  to  account  of  White  &  Co.,  and  by 
them  cashed  with  Coolidge  Bro.,  and  that  they  appropriated  at  least 
seven  bales  of  cotton  belonging  to  White  &  Co.,  and  that  the  gin  was 
burned  to  conceal  the  fraud  by  them  perpetrated. 

The  complicity  of  the  appellant  in  the  offense  charged  is  predicated 
upon  the  testimony  of  Saucer,  who  turned  State's  evidence,  who  testified 
that  appellant  was  a  party  to  the  fraudulent  scheme  to  plunder  White  & 
Co.,  and  shared  with  Clark  &  Saucer  in  the  proceeds,  and  agreed  to  the 
conspiracy  formulated,  planned,  and  directed  by  Clark  to  burn  the  gin. 
He  testified :  "The  defendant  was  not  present  with  Thomas  and  myself 
(Saucer)  when  we  were  examining  the  gin  on  the  night  of  the  fire  and 
fixing  the  torch;  no  one  was  present  except  Thomas  and  myself  (Saucer). 
Dawson  was  at  the  hotel  in  his  room  until  after  the  alarm  of  fire  was 
raised  by  H.  H.  England.  His  (Dawson's)  part  in  burning  the  gin  was 
in  agreeing  to  it  and  advising  it."  There  was  no  other  testimony  as  to 
any  participation  by  the  appellant  in  the  alleged  arson. 

Over  objection  of  defendant,  the  court  permitted  the  State  to  intro- 
duce in  evidence  a  letter  written  by  the  co-conspirator  Clark  to  defend- 
ant after  the  arson,  and  which  had  never  been  delivered  or  received  by 
defendant.    This  letter  is  set  out  in  the  opinion. 

The  other  matters  complained  of  as  error  will  be  found  discussed  be- 
low in  the  brief  of  counsel  for  appellant  and  the  State. 

Kearby  &  Muse  and  Oreen  Williams,  for  appellant. — ^The  court  erred, 
over  appellant's  objection,  in  permitting  the  State  to  introduce  the  scale 
book  of  Clark  &  Saucer  and  show  therefrom  the  issuance  of  scale  tickets 
to  W.  H.  Cutter  and  J.  A.  Houston,  and  then  to  prove  that  said  scale 
tickets  were  to  fictitious  parties,  by  introducing  W.  A.  Cutter  aUd  J.  W. 
Houston  and  proving  that  no  such  tickets  were  issued  to  them,  and  that 
they  did  not  know,  and  never  heard  of,  such  parties. 

The  court  erred,  over  the  objection  of  the  appellant,  in  permitting  the 
State  to  prove  the  written  statements  of  Clark  &  Saucer  to  White  &  Co. 
after  the  alleged  arson,  which  statement  purported  to  show  the  names 
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of  parties  to  whom  they  had  issued  scale  tickets  for  cotton  for  account  of 
White  &  Co.,  and  the  amount  to  each. 

And  erred  in  the  admission  of  letters  written  by  White  &  Co.  ad- 
dressed to  Lancaster,  Texas,  to  a  number  of  said  parties  whose  names 
appeared  on  said  written  statement  aforesaid  of  Clark  &  Saucer,  and 
which  letters  were  returned  through  the  mail  to  White  &  Co.  for  non- 
delivery to  the  addressee,  the  purpose  being  to  show  by  said  fact  that 
such  addressees  were  fictitious  persons  and  said  scale  tickets  fraudulent 
and  bogus. 

And  erred  in  permitting  Boyd,  the  postmaster,  to  testify  that  said  ad- 
dressees did  not  live  at  Lancaster  or  in  its  vicinity,  and  that  he  had  never 
heard  of  them.  That  no  one  had  called  for  the  letters,  and  he  had  re- 
turned them  to  Dallas  in  accordance  with  the  return  address. 

The  court  erred  over  objection  in  permitting  the  bailiff  for  the  grand 
jury  to  prove  that  the  jgrand  jury  of  Dallas  County  had  placed  in  his 
hands  attachments  for  some  of  the  parties,  named  in  said  statement  of 
Clark  &  Saucer  to  White  &  Co.;  that  he  had  made  diligent  search  and 
inquiry  for  them,  and  that  no  one  knew  or  had  ever  heard  of  said  parties, 
and  was  unable  to  find  them. 

And  the  court  further  erred  in  permitting  Kafferty,  bookkeeper  for 
Coolidge,  to  prove,  over  objection,  that  Coolidge  &  Bro.  had  paid  the 
scale  tickets  issued  by  Clark  &  Saucer,  and  that  the  names  of  John  Snell 
and  others  appearing  on  the  written  statement  of  Clark  &  Saucer  to 
White  &  Co.,  made  after  the  fire,  were  not  on  the  books  of  Coolidge  & 
Bros.,  and  that  no  money  had  been  paid  to  such  named  parties  as  having 
sold  cotton  to  account  of  White  &  Co. 

The  appellant  duly  reserved  his  exception  to  the  admission  of  all  said 
foregoing  testimony,  on  the  ground  that  it  was  not  competent  to  prove 
by  said  letters  and  the  testimony  of  the  postmaster  that  the  parties 
named  were  myths  or  fictitious  persons.  Nor  was  the  testimony  of  Allen 
and  the  grand  jury  process  competent  evidence  for  such  purpose,  and 
was  prejudicial  to  the  defendant  and  calculated  to  mislead  and  confuse 
the  jury.  And  that  the  written  statement  of  Clark  &  Saucer  to  White 
&  Co.,  made  after  the  arson,  was  incompetent  and  inadmissible,  because 
the  declarations  and  statements  of  co-conspirators  after  the  consumma- 
tion of  the  conspiracy  a  completion  of  the  crime. 

The  court  erred  in  refusing  a  new  trial,  because  the  verdict  was  not 
supported  by  the  evidence,  for  that  there  was  no  proof  tending  to  sup- 
port the  issue  that  appellant  was  a  principal  in  the  arson  alleged,  and  the 
evidence  conclusively  shows  that  the  appellant  was  not  guilty  as  a  prin- 
cipal, but  if  at  all,  as  an  accomplice. 

Nat  P.  Jachson  for  Mann  Trtce,  Assistant  Attomey-Gteneral,  for  the 
State. — The  indictment  alleges  the  offense  to  have  been  committed  on 
October  17,  1895.  One  Saucer,  a  codefendant,  under  seperate  indict- 
ment, who  had  turned  State's  evidence,  testified  to  facts  inculpating  the 
defendant  in  the  offense.    A  letter  claimed  to  have  been  written  by  one 


Digitized  by  LjOOQiC 


15P7.]  Dawson  v.  The  State.  53 

Clark,  another  separately  indicted  codefendant,  under  an  assumed  name, 
corroborative,  it  is  claimed,  of  the  testimony  of  Saucer,  and  written,  ac- 
cording to  date  and  postmarks  on  envelope,  more  than  a  month  after  the 
consummation  of  the  oflEense,  and  addressed  inside  to  defendant,  but  on 
the  outside  of  envelope  to  defendant,  under  a  fictitious  name,  after 
proof  of  handwriting,  etc.,  was  admitted  in  evidence  for  the  State  over 
defendant's  objection.  Defendant  was  shown  never  to  have  received  or 
seen  that  letter  until  at  his  examining  trial.  Several  objections  are  urged 
in  the  brief,  none  of  which  are  tenable,  unless  it  be  that  the  letter  was 
not  admissible,  even  under  the  exception  to  the  rule  excluding  the  acts 
and  declarations  of  codefendants  after  the  consummation  of  the  offense. 
That  exception  is  stated  in  Pierson's  case,  18  Texas  Criminal  Appeals, 
524,  to  be,  that  "while  acts  and  declarations  of  a  codefendant,  subsequent 
to  the  commission  of  the  offense,  are  not  admissible  unless  acquiesced  in 
by  defendant,  still,  any  fact  or  circumstance  which  would  tend  to  prove 
the  guilt  of  a  codefendant,  would  also  tend  to  prove  the  guilt  of  defend- 
ant, are  admissible  against  defendant.'^  The  Pierson  case  was  deter- 
mined in  a  well  considered  opinion  by  this  court,  and  announces  this 
rule,  under  which,  it  is  submitted,  this  evidence  was  properly  admitted. 
The  more  formal  objections  to  the  introduction  of  said  letter  are  not 
well  taken. 

The  motive  imputed  to  the  burning  was  to  destroy  evidence  of  a  sys- 
tematic scheme  of  embezzlement  pursued  by  defendant  and  three  others 
in  the  purchase  of  cotton  for  White  &  Co.,  a  cotton  firm  in  Dallas;  that 
scheme,  involving  the  issue  of  bogus  scale  tickets,  issued  by  the  gin  firm 
of  Clark  &  Saucer,  with  the  connivance  of  defendant,  representing  cot- 
ton purchased  and  to  be  represented  as  consumed  with  the  gin — such 
scale  tickets  having  been  paid  by  White  &  Co/s  agents,  but  no  such  cot- 
ton having  in  fact  been  purchased  or  consumed.  For  the  purpose  of 
proving  that  motive,  it  was  undeniably  competent  for  the  State  to  intro- 
duce the  scale  book  of  Clark  &  Saucer,  to  show  the  issuance  of  fraudulent 
and  fictitious  tickets;  to  prove  by  the  agents  of  White  &  Co.  the  pay- 
ment of  the  same  for  White  &  Co.'s  account ;  to  show  no  such  persons  as 
those  to  whom  the  scale  tickets  purported  to  have  been  issued  lived  in 
the  community. 

On  the  additional  ground  stated  in  the  third  paragraph  of  this  brief, 
it  was  competent  to  admit  the  statement  of  Clark  &"  Saucer  to  White  & 
Co.,  showing  a  list  of  the  bogus  tickets  issued  by  them;  that,  like  the 
matter  treated  in  the  first  paragraph  hereof,  would  tend  to  convict  the 
codefendants,  and  hence  was  admissible  against  this  defendant. 

Considered  as  a  whole,  the  charge  of  the  court  covers  every  phase  of 
the  case  presented  by  the  evidence,  and  correctly  submits  the  issues  to 
the  jury.  Hence  the  requested  charges,  as  far  as  correct,  were  properly 
refused. 

The  defendant  was  hardly,  it  appears  to  the  writer,  a  principal  under 
the  proof.  He  was  not  present  at  the  burning,  but  agreed  to  and  ad- 
vieed  it.    That  much  is  testified  by  the  confessed  confederate.  Saucer, 
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but  I  fail  to  find  corroborative  proof.  That  testimony  clearly  shows  that 
defendant  was  not  present  at  the  burning,  and  had  no  more  to  do  with 
it  than  to  advise  and  agree  to  it. 

HENDERSON,  Judge. — Appellant  was  convicted  of  arson,  and  his 
punishment  assessed  at  a  term  of  five  years  in  the  penitentiary;  hence 
this  appeal. 

The  indictment  in  this  case  contains  six  counts.  The  court  in  its 
charge  eliminated  all  except  the  third  count,  and  the  jury  convicted  ap- 
pellant under  the  third  count.  Said  count  charges  that  appellant  "did 
on  the  17th  day  of  October,  1895,  unlawfully  and  willfully  set  fire  to  and 
bum  a  house  there  situate,^'  etc.  This  was  a  count  against  appellant  as 
a  principal.  Other  counts  treat  him  as  an  accomplice.  Appellant  in- 
sists that  the  evidence  in  this  case  shows  that,  if  he  was  guilty  at  all,  he 
was  not  guilty  as  a  principal,  but  as  an  accomplice,  and  he  complains  of 
the  action  of  the  court  in  refusing  to  give  certain  charges  asked  by  him 
on  that  line,  and  also  of  the  action  of  the  court  in  refusing  to  grant  him 
a  new  trial  because  there  was  no  evidence  to  authorize  his  conviction 
under  said  third  count.  The  charge  in  this  case  was  arson.  The  burn- 
ing was  shown  to  have  been  of  a  ginhouse  situate  in  Lancaster,  Dallas 
County.  The  building  was  fired  about  12  or  1  o'clock  at  night.  All  the 
proof  shows  that  at  the  time  said  building  was  fired  the  defendant,  Daw- 
son, was  at  the  hotel  where  he  stopped,  some  four  or  five  hundred  yards 
from  said  building.  The  only  witness  who  testifies  as  to  the  manner  in 
which  said  building  was  burned  was  one  Saucer,  an  accomplice.  He 
states,  substantially,  that  one  John  Thomas  set  fire  to  and  burned  said 
building;  that  said  Thomas  lived  at  Sherman,  and  came  to  Lancaster 
that  night  for  the  purpose  of  burning  said  gin.  We  quote  from  his  testi- 
mony as  follows:  "On  the  night  of  October  17th  Clark  told  witness  that 
John  Thomas  was  at  the  corner  of  the  hotel  gallery,  and  to  go  down  and 
see  him.  Witness  went  down,  and  there  met  John  Thomas,  and  walked 
with  him  to  'the  middle  of  a  vacant  lot;  and  John  Thomas  stated  that 
he  was  ready  to  burn  the  gin,  and  Clark  had  told  him  that  it  must  be 
burned  that  night,  and  wanted  witness  to  go  with  him,  and  show  him  the 
gin  and  the  lay  of  the  land.  Witness  returned  to  the  room,  and  asked 
Clark  to  go  with  Thomas,  which  Clark  refused  to  do.  Witness  then  re- 
turned to  John  Thomas,  and  went  with  him  to  the  gin,  took  him  through 
the  gin,  upstairs  and  downstairs,  examined  the  premises  and  the  roads  on 
two  sides  of  the  gin,  and  the  best  way  to  get  out  after  the  gin  should  be 
burned ;  and  John  Thomas  tied  two  wires  of  the  fence  together,  so  as  to 
leave  an  opening  so  he  could  go  through  easily  after  he  had  burned  the 
gin.  He  then  went  back  to  the  ginhouse  and  arranged  the  torch  to  fire 
the  gin,  which  was  to  be  done  about  midnight;  and  witness  left  John 
Thomas  sitting  in  the  cellar  of  the  ginhouse,  and  returned  to  his  room 
at  the  hotel,  where  he  found  Price  in  bed,  and  Clark  sitting  up  in  the 
room.  It  was  then  after  11  o'clock  at  night.  Clark  asked  witness  why 
he  did  not  stay  with  Thomas,  and  see  that  he  burned  the  gin  and  did 
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everything  right.  Witness  replied  that  he  was  not  going  to  do  it;  if 
Clark  wanted  Thomas  to  have  any  assistance^  he  could  assist  him  himself. 
Clark  then  stated  that  he  would  go  and  assist  Thomas^  and  was  gone 
twenty  or  thirty  minutes,  and  came  back  to  the  room  and  remarked, 
'She's  gone  to  hell,'  pulled  off  his  shoes  and  his  coat,  and  got  in  bed; 
that  in  a  few  minutes  afterwards  Mr.  England  knocked  at  the  door  of 
their  room  and  called  Clark,  and  said,  ^Your  gin's  on  fire;'  that  they  all 
then  got  up  and  dressed  (Clark,  Price,  and  himself),  and  went  down- 
stairs and  ran  towards  the  gin.  The  defendant,  Dawson,  reached  the 
gin  from  the  hotel  after  we  had  gotten  down  there.  The  defendant, 
Dawson,  did  not  know  who  was  to  bum  the  gin.  He  knew  it  was  to  be 
done,  and  agreed  to  it.  He  was  to  take  no  part  in  the  burning  of  it,  but 
had  agreed  to  the  burning,  and  had  advised  it.  The  gin  was  to  be  burned 
by  persons  furnished  by  Clark,  and  Clark  provided  and  made  the  ar- 
rangements with  John  Thomas  to  bum  it.  The  defendant  was  not  pres- 
ent with  Thomas  and  myself  when  we  were  examining  the  gin  on  the 
night  of  the  fire,  and  fixing  the  torch.  No  one.  was  present  except 
Thomas  and  myself.  Dawson  was  at  the  hotel  in  his  room  until  after  the 
alarm  of  fire  was  raised  by  H.  H.  England.  His  part  in  burning  the  gin 
was  in  agreeing  to  it  and  advising  it."  The  other  evidence  in  the  case 
tending  in  any  wise  to  connect  defendant  with  the  oflEense  is  evidence 
showing  motive  and  conspiracy  to  burn  said  building.  If  we  look  to  the 
statute,  from  its  plain  reading  it  would  appear  that  the  acts  attributed  to 
the  defendant  would  not  constitute  him  a  principal  (see  Penal  Code 
1895,  arts.  74-78,  inclusive),  but  would  constitute  him  an  accomplice 
(see  art.  79).  Nor  does  it  appear  to  us  that  defendant  would  be  a  prin- 
cipal under  any  construction  of  these  articles  by  our  court.  See  Cook  v. 
State,  14  Texas  Crim.  App.,  96;  Bean  v.  State,  17  Texas  Crim.  App.,  61. 
These  cases,  and  especially  Bean's  case,  supra,  propose  to  draw  a  distinc- 
tion between  a  principal  and  an  accomplice.  In  Bean's  case,  supra,  it  is 
said :  *^The  dividing  line  between  the  two  is  the  commencement  of  the 
commission  of  the  principal  offense.  If  the  parties  acted  together  in  the 
commission  of  the  offense,  they  are  principals.  If  they  agreed  to  commit 
the  offense  together,  but  did  not  act  together  in  its  commission,  the  one 
who  actually  committed  it  is  the  principal,  while  the  other,  who  was  not 
present  at  the  commission,  and  who  was  not  in  any  way  aiding  in  its 
commission,  as  by  keeping  watch,  or  by  securing  the  safety  or  conceal- 
ment of  the  principal,  would  be  an  accomplice.  To  constitute  a  prin- 
cipal, the  offender  must  either  be  present  where  the  crime  is  committed, 
or  he  must  do  some  act  during  the  time  when  the  offense  is  being  com- 
mitted which  connects  him  with  the  act  of  commission  in  some  of  the 
ways  named  in  the  statu*te.  Where  the  acts  committed  occur  prior  to  the 
commission  of  the  principal  offense,  or  subsequent  thereto,  and  are  in- 
dependent of  and  disconnected  with  the  actual  commission  of  the  prin- 
cipal offense,  and  no  act  is  done  by  the  party  during  the  commission  of 
the  principal  offense  in  aid  thereof,  such  party  is  not  a  principal  offender, 
but  is  an  accomplice  or  an  accessory,  according  to  the  facts."    This  defi- 
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nition  or  distinction  drawn  between  a  principal  and  an  accomplice  ap- 
pears to  have  been  approved  in  the  case  of  Smith  v.  State,  21  Texas 
Crim.  App.,  107.  But  there  are  some  expressions  in  that  case  which 
would  indicate  that  if  the  act  is  done  in  pursuance  of  a  previously  formed 
design,  in  which  the  defendant  participated,  and  in  which  his  mind 
united  and  concurred  with  the  mind  of  the  person  actually  committing 
the  offense,  such  person  would  be  guilty,  though  not  actually  present  at 
the  time,  and  not  then  performing  some  act  in  aid  of  the  person  com- 
mitting the  offense.  However,  it  was  held  by  the  court  in  the  Smith 
case  that  at  the  very  time  of  the  theft  the  defendant  was  then  doing  an 
act  in  connection  with  and  in  furtherance  of  the  common  design,  to  wit, 
the  theft  of  the  cattle — the  proof  showing  that  Smith  had  agreed  to 
steal  the  cattle,  and  while  the  others  were  committing  the  theft  he  was 
waiting  to  receive  them  and  drive  them  to  market  and  dispose  of  them 
and  divide  the  proceeds;  that  the  conspiracy  embraced  all  these  acts.  As 
we  understand  it,  the  principal  enunciated  in  that  case  was  the  same  as 
in  the  Cook  and  Bean  cases,  supra;  that  is,  to  constitute  a  person  a  prin- 
cipal, he  must  at  the  time  the  act  is  being  done,  if  not  personally  present, 
be  then  doing  some  act  in  furtherance  of  the  common  design.  We  do 
not  understand  any  of  our  decisions  to  go  beyond  this.  Under  this  rule 
it  can  not  possibly  be  claimed  that  appellant,  at  the  time  Thomas  set  fire 
to  the  building,  was  then  engaged  in  doing  any  act  in  aid  of  said  party. 
He  was  not  then  present;  nor  was  he  keeping  watch,  so  as  to  prevent 
any  interruption  of  the  person  engaged  in  the  commission  of  said  of- 
fense ;  nor  was  he  at  the  time  procuring  aid,  arms,  or  means  of  any  kind 
to  assist  in  the  commission  of  the  offense  while  it  was  being  executed; 
nor  was  he  at  the  time  engaged  in  securing  the  safety  or  concealment  of 
the  offender;  nor  is  it  pretended  that  the  person  who  set  fire  to  said 
building  was  an  innocent  agent  of  appellant.  But  the  proof  is  simply, 
so  far  as  he  was  concerned,  that  he  had  agreed  with  the  principal  offender 
to  aid  him  in  the  commission  of  said  offense,  and  that  he  had  advised 
and  agreed  to  its  commission,  but  was  not  then  present.  This,  under  the 
plain  reading  of  the  statute,  made  him  an  accomplice;  and,  being  an 
accomplice,  he  was  not  a  principal.  In  our  opinion,  the  court  should 
have  submitted  to  the  jury,  under  the  evidence  in  this  case,  solely  those 
counts  which  charged  appellant  with  being  an  accomplice. 

It  appears  that  on  the  trial  of  the  case  the  following  letter  was  ad- 
mitted in  evidence  against  the  defendant  over  his  objection : 

"Kansas  City,  Mo.,  ll/24/'95. 
*^Mr.  G,  A,  Dawson:  I  wrote  you  a  letter  last  Wednesday,  and  gave 
it  to  Mr.  P.  to  forward  it  to  you,  asking  you  to  please  do  what  you  could 
for  us  at  once.  I  am  here  broke.  The  weather  very  bad;  sleet  and  snow 
all  over  the  face  of  the  earth.  You  can  imagine  my  condition  in  a  strange 
land,  among  strangers,  without  a  cent.  If  you  have  not  sent  the  bal.  to 
Mr.  P.,  please  send  it  to  undersigned  at  your  earliest  possible  moment. 
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If  yon  have,  it  is  all  0.  K.;  but,  by  you  sending  to  me  direct,  I  will  re- 
ceive it  earlier.  Please  do  not  disclose  my  whereabouts.  Will  keep  you 
posted  as  to  where  to  direct  your  letters.  If  you  have  any  news,  write 
me.    Your  friend,  "Will  Koberts, 

"Gen.  Del.,  Kansas  City,  Mo. 

"Tear  this  up  as  soon  as  you  receive  it  and  write  at  once. 

"W.  R.  Clabk. 

"If  you  have  sent  the  money  to  Mr.  P.,  and  could  spare  me  the  loan  of 
a  few  dollars  for  a  few  days,  it  would  be  highly  appreciated,  and  I  will 
return  it  as  soon  as  I  can  get  straightened  out.  Will  write  you  a  long 
letter  in  a  few  days.  Would  write  more  now,  but  am  in  a  hurry  to  get 
this  off  on  the  first  train.  I  wrote  you  the  turn  things  have  taken.  I 
have  settled  up  everything  concerning  your  matter,  and  everything 
comes  to  me.  "C' 

Address  on  envelope:  "Return  in  6  days  to  Will  Roberts,  Kansas 
City,  Mo.    Mr.  Daniel  Graham,  Cameron,  Texas.    C/o  Bob  Wight.'* 

Postmark:  '^Newton  &  Galveston  R.  P.  0.  Nov.  25,  1895."  Stamped 
on  back  on  envelope:    "Cameron,  85  N.  1895." 

Said  letter  is  shown  to  have  been  taken  from  the  oflSce  at  Cameron  by 
one  Bob  Wight  about  the  middle  of  November,  1895,  after  the  arrest  of 
the  defendant.  The  defendant  never  received  or  saw  said  letter  prior  to 
its  being  introduced  in  evidence  against  him.  It  was  further  shown  that 
some  time  prior  thereto,  but  after  the  fire,  appellant  was  at  Cameron,  and 
told  said  Wight  that  he  was  expecting  a  letter  from  one  Clark,  then  in 
the  Indian  Territory,  in  regard  to  going  into  business  with  said  Clark, 
and  that  he  did  not  want  his  wife  to  know  anything  about  it,  and  re- 
quested him  to  get  the  letter;  that  said  letter  would  be  addressed  to  him 
in  the  assumed  name  of  Daniel  Graham;  that  said  witness  Wight  did  get 
one  letter  so  addressed,  and  delivered  it  to  the  defendant;  that  the  other 
letter  introduced  in  evidence  was  received  by  said  Wright  as  before  stated. 
In  connection  with  the  introduction  of  said  letter,  it  was  proved  by  one 
Womack  that  said  letter  was  in  the  handwriting  of  W.  R.  Clark;  that  he 
was  acquainted  with  his  handwriting.  Appellant  insisted  that  said  letter 
was  not  admissible  against  him,  because  it  was  the  declaration  and 
statement  of  a  co-conspirator  made  after  the  consummation  of  the  object 
and  purpose  for  which  the  conspiracy  was  formed,  and  because  said  letter 
was  inadmissible,  incompetent,  and  irrelevant,  and  prejudicial  to  the  de- 
fendant, and  because  it  was  shown  that  said  letter  had  never  been  re- 
ceived by  the  defendant  and  had  never  been  read  by  him,  and  that  he  did 
not  know  the  contents  of  said  letter  until  subsequent  to  his  arrest  on  this 
charge,  and  until  the  same  was  introduced  in  evidence  against  him.  Said 
objections  were  overruled  by  the  court,  and  the  letter  admitted  in  evi- 
dence against  him.  In  our  opinion,  said  letter  was  clearly  inadmissible. 
For  a  discussion  of  this  question,  see  the  case  of  Dawson  v.  State, 
ante,  p.  9. 
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In  regard  to  the  statements  made  by  defendant  to  White  &  Co.  of  the 
condition  of  the  business:  Unquestionably,  the  same  were  admissible; 
and  it  appears  that  the  statements  made  by  Clark  and  Saucer  subsequent 
to  the  fire,  for  the  benefit  of  White  &  Co.,  handed  by  them  to  the  de- 
fendant, and  by  him  given  to  White  &  Co.,  were  admissible,  under  the 
circumstances  of  this  case.  Furthermore,  we  believe  that  the  books  of 
Clark  &  Saucer,  showing  the  original  entries,  but  not  mere  statements 
therefrom,  were  admissible  in  evidence,  in  connection  with  the  other 
testimony  in  the  case  tending  to  show  a  conspiracy  on  the  part  of  appel- 
lant in  conjunction  with  Clark  and  Saucer  and  Price  to  defraud  White 
&  Co.  We  do  not  believe  that  the  letters  sent  out  by  White  &  Co.  to 
parties  at  Lancaster,  and  returned  to  White  &  Co.  undelivered,  were  ad- 
missible in  evidence  for  the  purpose  of  showing  that  said  parties  to 
whom  said  letters  were  addressed  did  not  live  in  that  neighborhood;  but 
the  testimony  of  witnesses  who  lived  in  that  community,  and  were  well 
acquainted,  we  believe,  was  admissible  to  show  that  the  parties  whom  the 
original  entries  showed  had  sold  cotton  to  defendant  for  White  &  Co.  did 
not  live  in  said  community,  said  evidence  tending  to  show  that  they  were 
fictitious  persons.  It  is  not  necessary  to  discuss  the  other  assignments 
of  error,  as  they  are  concerning  matters  not  likely  to  occur  on  another 
trial,  but  for  the  errors  pointed  out  the  judgment  of  the  lower  court  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Ben  Black  v.  The  State. 

No.  1298.    Decided  June  16.  1807. 

1.  Charge  of  Court. 

A  defendant  in  a  criminal  oase  is  entitled  to  a  charge  upon  the  law  applicable  to 
the  different  phases  of  the  case  as  made  by  the  testimony;  and,  whether  the  court 
credits  the  testimony  of  witnes^^ee  or  not,  the  issue  presented  by  their  testimony 
must  be  submitted  to  the  jury  by  appropriate  instructions. 

2.  Theft  of  Cattle— Brands  as  Evidence— Charge. 

On  a  trial  for  theft  of  one  head  of  cattle,  where  one  of  the  main  inculpatory  facts 
was  that  the  animal  had  been  branded  in  defendant's  brand,  and  witnesses  for  de- 
fendant testified  that  the  calf  was  sucking  a  cow  of  defendant's;  that  they  branded 
the  animal  in  defendant's  brand  when  it  was  a  calf,  and  when  defendant  waa  not 
present;  Held,  the  court  should  have  instructed  the  jury,  in  effect,  that  if  the  animal 
Wii8  the  calf  of  defendant's  cow,  he  could  not  be  convicted.  That  if  he  was  not  a 
party  to  the  original  taking,  he  could  not  be  convicted.  That  if  he  waa  not  present  or 
so  connected  with  the  branding  as  to  constitute  him  a  prin('i])al,  he  could  not  be  con- 
victed. That  if  he  believed  the  animal  to  be  his  when  he  sold  it,  he  could  not  be  con- 
victed;   and  a  failure  to  so  instruct  the  jury  is  reversible  error. 

3.  Same. 

On  a  trial  for  theft  of  cattle,  it  is  competent  to  introduce  the  record  of  the  marks 
and  brands  of  the  alleged  owner  of  the  cow,  the  mother  of  the  calf  alleged  to  have 
been  stolen,  though  the  calf  was  in  a  different  brand;  but  such  evidence  would  not 
establish  ownership  in  the  calf  itself;  and  in  such  case,  the  court  should  have  in- 
structed the  jury  that  the  records  of  the  marks  and  brands  was  admitted  only  for 
the  purpose  of  proving  ownership  in  the  cow  which  bore  the  brand. 
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Appeal  from  the  District  Coxirt  of  Knox.  Tried  below  before  Hon. 
S.  I.  Newton. 

Appeal  from  a  conviction  for  theft  of  one  head  of  cattle;  penalty,  two 
years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

J.  M.  Morgan,  J.  A.  Stephens,  and  J.  H.  Glasgow,  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON",  Judge. — ^Appellant  was  convicted  of  the  theft  of  one 
head  of  cattle,  alleged  to  be  the  property  of  J.  R.  Craig.  The  evi- 
dence shows  that,  if  it  was  the  property  of  J.  R.  Craig,  it  was  the  joint 
property  of  Craig  and  Stephens;  Craig  having  exclusive  care,  control, 
and  management  of  it.  The  State's  evidence  shows  that  the  alleged 
stolen  animal  was  a  calf  about  ten  or  twelve  months  of  age  at  the  time 
Craig  recovered  it;  that  at  that  time  it  was  branded  M;  also  X  and  X. 
This  animal  was  sold  to  Bud  Ratliff  by  defendant,  and  it  was  branded  at 
the  time  Ratliff  bought  it  with  X  and  X.  RatlifE  placed  the  M  brand 
upon  it  after  its  purchase.  The  State  further  showed  that  the  calf  was 
following  and  sucking  a  cow  belonging  to  Craig  and  Stephens  when 
Craig  first  discovered  the  fact  that  the  calf  was  branded,  Craig  and 
Stephens^  brand  being  /  K  K  — .  When  Craig  first  saw  this  calf  with 
the  brands  on  it,  about  the  20th  of  August,  1896,  the  M  brand  was  then 
fresh,  and  the  X  and  X  brands  were  then  old  brands.  The  defendant 
sold  this  animal  to  Bud  Ratliflf  about  the  15th  of  August,  1896.  This, 
in  substance,  is  the  State's  case.  The  defendant  introduced  as  witnesses 
his  brother,  Tom  Black,  and  Tuck  Sheek,  who  testified  that  in  the  latter 
part  of  March,  1896,  they  branded  the  calf  in  the  X  and  X  brand,  it 
being  the  brand  of  the  defendant  and  another  brother,  who  appear  to 
have  been  partners  in  the  cattle  business;  that  the  defendant  was  not 
present  at  the  time  of  said  branding;  and  the  testimony  indicates  that 
he  knew  nothing  of  said  branding  lintil  long  after  its  occurrence.  These 
witnesses  further  testified  that,  at  the  time  they  branded  the  calf,  it  was 
sucking  a  cow  belonging  to  the  defendant,  and  they  put  the  calf  in  the 
brand  of  the  mother,  which  was  customary.  There  is  testimony  also  in 
the  record  showing  that  calves  sometimes  suck  cows  other  than  their 
mothers.  The  court  charged  the  jury  the  law  applicable  to  the  case  in 
regard  to  the  definition  of  theft,  ownership  of  the  animal,  and  the  law 
applicable  to  a  case  of  circumstantial  evidence,  reasonable  doubt,  and 
presumption  of  innocence,  and  that  the  jury  were  the  exclusive  judges 
of  the  facts  proved,  the  credibility  of  the  witnesses,  and  the  weight  to 
be  given  their  testimony,  but  failed  to  charge  the  law  applicable  to  the 
defensive  theories  as  presented  by  the  testimony  for  the  defendant.  Be- 
fore a  party  accused  of  theft  can  be  convicted  of  that  offense,  the  evi- 
dence must  in  some  way  connect  him  with  the  original  taking;  and,  if 
he  was  not  so  connected,  a  conviction  can  not  be  sustained.     If  the 
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State  relied  upon  the  original  branding  as  constituting  the  theft,  then, 
if  the  jury  believed  from  the  evidence  before  them  that  he  was  not  con- 
nected with  Buch  branding  as  a  principal,  he  would  be  entitled  to  an 
acquittal  of  the  charge  of  theft.  If  Tom  Black  and  Tuck  Sheek  branded 
the  animal  as  they  testify  they  did,  defendant  not  being  present  nor 
connected  with  the  brandhig  so  as  to  make  him  a  principal,  this  circum- 
stance could  not  be  used  to  constitute  a  taking  by  appellant,  and  would 
not  be  evidence  of  his  guilty  connection  therewith.  If  the  yearling  in 
question,  as  testified  by  Tom  Black  and  Tuck  Sheek,  was  the  calf  of  the 
defendant's  cow,  then  there  could  be  no  case  of  theft,  even  if  defendant 
had  been  present.  If  defendant  believed  the  calf  to  be  his  at  the  time 
he  sold  it  to  Eatliff,  then  he  would  not  be  guilty.  The  defendant  is 
entitled  to  a  charge  upon  the  law  applicable  to  the  diflEerent  phases  of 
the  case  as  made  by  the  testimony;  and  this,  too,  whether  the  evidence 
is  introduced  by  the  prosecution  or  the  defense.  The  court  can  not 
solve  these  questions  adversely  to  the  accused  because  he  may  not  be- 
lieve the  testimony  of  the  witnesses,  this  being  the  peculiar  province  of 
the  jury,  under  our  system,  and,  whether  the  trial  couri;  credited  the 
testimony  of  the  witnesses  or  not,  the  issues  presented  by  their  testimony 
must  be  presented  in  appropriate  instructions,  and  the  jury  will  decide 
the  weight  to  be  attached  to  such  testimony.  These  omissions  of  the 
court  in  applying  the  law  to  the  facts  require  a  reversal  of  this  judgment. 

The  State  introduced  in  evidence  the  record  of  marks  and  brands  of 
Knox  County,  showing  that  the  /KK —  brand  was  in  the  name  of 
Stephens  and  Craig,  the  purpose  being  to  show  the  ownership  of  the 
animal  in  question.  This  is  the  statement  in  the  bill  of  exceptions  re- 
served by  appellant  to  the  introduction  of  said  testimony.  This  would 
be  competent  testimony  to  prove  the  ownership  of  Stephens  and  Craig 
in  the  cow  which  they  testify  was  the  mother  of  the  calf  in  question. 
It  was  not  evidence  to  prove  ownership  in  the  calf  itself,  for  the  brand 
upon  the  calf  was  entirely  a  different  brand.  It  being  competent  evi- 
dence to  prove  the  ownership  of  Stephens  and  Craig  to  the  cow,  it  was 
admissible  for  that  purpose;  then,  by  other  evidence,  it  was  permissible 
to  show  that  the  calf,  although  of  a  different  brand,  was  the  calf  of  said 
cow.  But  under  this  state  of  case,  the  court  should  have  instructed  the 
jury  that  the  record  of  marks  and  brands  was  admitted  only  for  the 
purpose  of  proving  ownership  in  the  cow  which  bore  that  brand.  This 
was  not  done. 

There  is  another  error  assigned  in  the  record  with  regard  to  the  juror 
Baughman.  As  this  will  not  arise  upon  another  trial,  we  pretermit  any 
discussion  of  this  matter.  For  the  errors  indicated,  the  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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E.  E.  Hunter  v.  The  State. 

No.  131L    Decided  June  16«  1897. 

1.  Objection  to  Evidence—Practice  on  Appeal. 

Unless  objection  is  made  and  a  bill  of  exceptions  reserved  to  the  admission  of  evi- 
dence in  the  trial  court,  supposed  error  in  regard  thereto  will  not  be  revised  on  appeal. 

2.  Attempting  to  Produce  an  Abortion— Expert  Evidence. 

On  a  trial  for  attempting  to  produce  an  abortion,  where  ergot  was  administered  by 
defendant,  evidence  of  experts  to  the  effect  that  ergot,  under  certain  conditions,  pro- 
duces an  abortion,  is  sufficient  to  sustain  the  conviction. 

3.  Prosecatrix  Not  an  Accomplice. 

On  a  trial  for  an  attempt  to  produce  an  abortion,  the  prosecutrix,  although  she  con- 
sented to  take  the  medicine,  is  not  an  accomplice. 

Appeal  from  the  County  Court  of  Wilson.  Tried  before  Hon.  L.  B. 
Camp,  Special  Judge. 

Appeal  from  a  conviction  for  an  attempt  to  produce  an  abortion;  pen- 
alty, a  fine  of  $200. 

The  means  used  to  produce  the  abortion,  as  shown  by  the  testimony  of 
Florence  Johnson,  the  prosecutrix,  were  ergot  and  turpentine.  They 
failed  to  produce  the  abortion,  and  the  contention  of  defendant  was,  that 
that  the  expert  evidence  failed  to  show  that  such  means  were  calculated 
to  produce  abortion.  The  substance  of  the  expert  testimony  upon  this 
point  is  set  out  in  the  opinion. 

L.  8.  Lawhon  and  W.  R.  Wiseman,  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellant  was  convicted  of  willfully  and 
designedly  attempting  to  produce  an  abortion  on  one  Florence  Johnson, 
then  and  there  a  pregnant  woman,  by  administering  to  her,  with  her  con- 
sent, a  certain  drug  and  medicine,  well  calculated  to  produce  an  abortion 
upon  her. 

On  the  trial,  appellant  did  not  reserve  any  exceptions  to  the  rulings  of 
the  court,  and  files  no  assignments  of  error  in  this  court.  The  first 
ground  of  the  motion  for  a  new  trial  in  the  court  below  avers  that  the 
court  erred  in  permitting  the  county  attorney  to  compel  the  defendant, 
while  on  the  witness  stand,  to  testify  to  the  fact  that  he  had  had  carnal 
intercourse  with  the  prosecuting  witness,  Florence  Johnson.  If  appellant 
conceived  the  idea  that  this  ruling  of  the  court  was  error,  he  should  have 
reserved  his  bill  of  exceptions,  and,  not  having  done  so,  this  court  will 
not  revise  the  ruling  of  the  court. 

It  is  also  contended  that  the  verdict  of  the  jury  is  contrary  to  the  law 
and  the  evidence,  and  that  the  testimony  fails  to  show  that  ergot,  the 
medicine  administered,  was  calculated  to  produce  an  abortion.  There 
were  three  doctors  who  testified  in  regard  to  this  matter.  Dr.  Brewton 
testified,  that  "ergot  will  under  certain  conditions  produce  an  abortion, 
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but  it  is  not  a  drug  that  the  physicians  would  use  to  produce  an  abortion 
in  cases  where  it  is  necessary  to  produce  that  result."  Dr.  Mason  tes- 
tified, that  "ergot  is  calculated  to  produce  an  abortion.  I  have  known 
it  to  produce  that  result.  The  quantity  of  ergot  necessary  to  produce 
an  abortion  depends  on  the  quality  of  the  ergot,  the  susceptibility  of  the 
patient,  and  the  stage  of  her  pregnancy."  Dr.  Blake  testified,  that  "ergot 
will  under  certain  conditions  produce  abortion,  but  I  have  never  known 
a  case  where  it  did.  It  is  not  the  means  used  by  the  medical  profession 
to  produce  an  abortion.  They  generally  use  instruments  or  other  means 
where  they  deem  it  necessary  to  produce  that  result.  It  is  not  the  prac- 
tice to  give  ergot  to  produce  that  result,  as  it  is  dangerous  to  give  it  to  a 
pregnant  woman." 

This  is  the  testimony  of  the  physicians  in  regard  to  this  matter.  We 
think  this  evidence  is  sufficient  to  sustain  a  conviction  on  this  point.  If 
these  witnesses  did  not  state  fully  all  the  circumstances  under  which 
ergot  would  produce  an  abortion,  appellant  could  have  ascertained  these 
matters  on  cross-examination.  Therefore,  there  is  no  merit  in  appel- 
lant's contention  that  said  witnesses  failed  to  state  the  circumstances 
under  which  ergot  would  produce  an  abortion.  The  prosecutrix  was  not 
an  accomplice,  although  she  consented  to  take  the  medicine  given  her 
by  appellant.  Willingham  v.  State,  33  Texas  Crim.  Eep.,  98.  The  judg- 
ment is  affirmed. 

Afftrmed. 


Juan  Gonzales  v.  The  State. 

No.  115L    Decided  June  16,  1887. 

New  Trial— Defendant's  Absence  When  Same  is  Heard—Waiver— Practice. 

On  the  13th  day  of  February  defendant's  motion  for  a  new  trial  was  overruled  and 
his  notice  of  appeal  was  given  and  entered.  On  the  17th  of  February  he  proposed  to 
save  an  exception,  upon  the  ground  that  defendant  was  not  present  when  his  motion 
for  new  trial  had  been  overruled,  whereupon  the  court  entered  an  order  setting  aside 
the  judgment  on  the  motion  and  ordered  a  rehearing  on  the  motion  for  new  trial  for 
the  20th  of  February,  which  it  had  the  right  to  do.  On  this  last  date,  defendant  de- 
clined to  present  his  motion  anew  because  the  same  had  already  been  decided,  and 
for  the  further  reason  that  his  notice  of  appeal  deprived  the  court  of  further  juris- 
diction in  the  case.  It  does  not  appear,  however,  that  the  motion  was  again  acted 
upon  by  the  court  on  the  20th.  Held,  defendant's  action  was  an  abandonment  of  the 
right  of  rehearing  afforded  him  by  the  court,  and  furthermore  was  an  abandonment 
of  his  insistence  of  the  grounds  of  his  original  motion  for  new  trial,  and  that  the 
court  acted  properly  in  passing  final  sentence  upon  the  defendant.  Following  Laird 
V.  State,  15  Texas/ 317. 

Appeal  from  the  District  Court  of  Webb.  Tried  below  before  Hon. 
A.  L.  McLaxe. 

Appeal  from  a  conviction  for  burglary;  penalty,  three  years  imprison- 
nioTit  in  the  penitentiary. 

Xo  statement  necessary. 
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[No  briefs  for  either  party  have  come  to  the  hands  of  the  Reporter.] 
Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  bnrglary,  and 
his  punishment  assessed  at  imprisonment  in  the  penitentiary  for  a  term 
of  three  years,  and  prosecutes  this  appeal. 

There  is  but  one  bill  of  exceptions  in  the  record,  and  that  is  to  the 
action  of  the  court  in  passing  upon  appellants  motion  for  a  new  trial  in 
his  absence.  The  bill  of  exceptions  is  as  follows:  "Be  it  remembered: 
That  on  the  13th  day  of  February,  A.  D.  1897,  the  defendant's  motion 
for  a  new  trial  herein  came  on  to  be  heard,  and,  being  decided  against 
him,  his  notice  of  appeal  was  then  duly  given  in  open  court  and  entered; 
the  defendant  not  being  present,  nor  waiving  his  absence.  That  there- 
after, to  wit,  on  the  17th  day  of  February,  1897,  the  defendant's  counsel 
informed  the  court  that  he  excepted  to  the  judgment  overriding  the 
motion  for  a  new  trial,  because  the  defendant  was  not  present  at  the  time 
and  during  the  hearing  of  said  motion,  whereupon  the  court  stated  that 
said  judgment  could  be  set  aside,  and  the  motion  set  for  rehearing,  if 
desired,  but  counsel  declined  to  answer,  whereupon  the  court,  of  its  own 
motion,  set  the  20th  day  of  February,  A.  D.  1897,  for  said  rehearing. 
That  thereafter,  to  wit,  on  the  17th  day  of  February,  A.  D.  1897,  the 
court,  of  its  own  motion,  in  the  absence  of  defendant,  and  without  his 
or  his  attorney's  consent,  made  and  caused  to  be  entered  the  following 
order,  to  wit:  "No.  2092.  The  State  of  Texas  v.  Juan  Gonzales.  It 
appearing  to  the  court  that  the  motion  for  a  new  trial  in  this  cause  was 
presented  to  and  argued  before  the  court  in  the  absence  of  the  defendant, 
it  is  therefore  ordered  that  the  judgment  on  said  motion  entered  on  the 
13th  day  of  February,  1897,  be,  and  the  same  is  hereby,  set  aside  and 
held  for  naught,  and  said  motion  is  now  set  for  rehearing  on  Saturday, 
February  20,  1897,  at  9  o'clock  a.  m.'  That  thereafter,  to  wit,  on  the 
said  20th  day  of  February,  A.  D.  1897,  the  day  and  hour  set  for  the 
rehearing  of  his  said  motion,  the  defendant,  or  by  attorney,  consenting 
not  to  said  proceeding,  declined  to  present  his  motion  anew,  for  the  reason 
that  same  had  already  been  decided  by  the  court  in  his  absence  without 
his  own  or  his  attorney's  waiver  or  consent,  and  likewise  the  subse- 
quent proceedings  had  for  rehearing,  and  for  the  further  reason  that 
his  notice  of  appeal  then  first  given,  and  not  withdrawn,  deprived  this 
court  of  further  jurisdiction  as  a  trial  court  in  this  cause,  and  any  sub- 
sequent trial  proceedings  were  a  nullity.  To  which  decision,  order,  rul- 
ing, and  proceeding  of  the  court,  the  defendant  then  excepted,"  etc.  It 
appears  therefrom  that  the  court,  on  the  matter  being  brought  to  its 
attention,  that  the  motion  for  a  new  trial  had  been  acted  upon  in  the 
absence  of  appellant,  set  the  order  overruling  said  motion  aside,  and  set 
the  cause  down  for  rehearing  on  the  20th  of  February.  Appellant 
objected  to  this  proceeding,  and  declined  to  present  his  motion  anew  for 
a  new  trial.    It  was  not  proper  practice  for  the  court  to  have  entertained 
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the  motion  for  a  new  trial  in  the  absence  of  defendant^  unless  his  pres- 
ence was  waived.  See  Gibson  v.  State,  3  Texas  Crim.  App.,  437.  In 
ordinary  practice  it  frequently  occurs  that,  there  being  no  occasion  for 
the  presence  of  a  defendant  on  motion  for  new  trial,  he  is  not  present, 
and  no  objection  is  made  on  account  of  his  absence.  In  this  case  it 
appears  that  the  matter  on  the  motion  for  a  new  trial  was  presented  by 
appellant's  attorney,  and  the  court  was  warranted  in  believing  that  the 
presence  of  defendant  was  waived.  However,  from  the  bill  of  exceptions 
it  seems  that  the  attorney  subsequently  objected  to  the  action  of  the 
court  in  overruling  said  motion  in  the  absence  of  appellant.  The  court 
thereupon  set  aside  his  action  in  overruling  said  motion,  and  granted  a 
rehearing,  and  set  the  same  for  the  20th  of  February.  It  was  entirely 
competent  for  the  court  to  do  this.  See  Krautz  v.  State,  4  Texas  Crim. 
App.,  634.  When  the  matter  came  up  before  the  court  on  the  20th  of 
February,  the  appellant  then  being  present,  he  declined  to  present  his 
motion  again;  claiming  that  it  had  been  acted  upon,  and  that  the  court 
had  lost  jurisdiction  to  entertain  it  on  rehearing,  and  for  the  further 
reason  that  it  would  invalidate  his  notice  of  appeal  given  to  the  action 
of  the  court  in  overruling  his  motion  in  the  first  instance,  which  notice 
of  appeal  had  not  been  withdrawn  by  him.  The  court  had  no  power  or 
authority  to  compel  defendant  to  present  his  motion  for  a  new  trial,  and, 
it  not  appearing  that  said  motion  was  again  acted  on  on  the  20th  of  Feb-- 
ruary,  we  will  treat  the  motion  which  the  court  afforded  him  an  oppor- 
tunity of  presenting  as  having  been  abandoned  by  him;  and,  in  addition 
to  this,  he  having  declined  to  present  the  samcj  it  will  be  considered  that 
he  expressly  abandoned  an  insistence  on  his  motion,  and  in  such  case  the 
court  acted  properly  in  passing  final  sentence  upon  defendant.  See  Laird 
V.  State,  15  Texas,  317. 

The  assignments  of  error  relate  principally  to  the  action  of  the  court 
with  reference  to  matters  presented  in  the  above  bill  of  exceptions, 
which  we  have  already  disposed  of.  The  other  assignments  present  noth- 
ing material.  We  have  examined  the  record  carefully.  The  indictment 
is  in  proper  fonn;  the  facts  of  the  case  show  a  burglary  by  force,  with 
intent  to  steal;  and  the  charge  of  the  court  is  correct;  and  there  is  noth 
ing  authorizing  us  to  set  aside  the  verdict  of  the  jury,  and  the  judgment 
is  accordingly  affirmed. 

Affirmed. 


Odacio  Tbevtno  t.  The  State. 

No.  1102.    Decided  June  23,  1897. 

1.    Continuance— Bill  of  Exceptionn— Practice  on  AppeaL 

The  ovemiling  of  a  motion  for  continuance  wiU  not  be  revised  on  appeal,  where  no 
bill  of  exception  was  reserved  to  the  ruling  in  the  trial  court. 

8.    Murde]>-New  Trial—Newly  Discovered  Evidence. 

On  a  trial  for  murder,  where  it  appeared  that  this  defendant  and  his  brother  had 
been  separately  indicted  for  the  murder;    that  this  defendant  was  first  tried;    and 
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on  hiB  trial  his  sister  testified,  as  a  State's  witness,  to  certain  important  facts;  and 
on  the  subsequent  trial  of  the  brother,  she,  as  a  witness,  gave  a  directly  contradictory 
statement  to  her  former  testimony;  and  which  last  statement  tended  strongly  to  im- 
plicate another  party  and  not  her  brother  in  the  murder;  and  defendant,  in  his 
motion  lor  new  trial,  claimed  that  her  testimony  on  the  second  trial  was  newly  dis- 
covered, and  that  a  new  trial  should  be  granted  therefor;  Held,  in  the  light  of  the 
other  uncontradicted  testimony  in  the  case  (which  is  stated  in  the  opinion),  that  her 
testimony  given  in  the  second  case  is  not  probably  true,  and  therefore  the  motion  for 
new  trial  was  properly  overruled. 

8.    Circumstantial  Evidence— Charg^e. 

See  a  charge  upon  circumstantial  evidence.    Held,  sufficient. 

Appeal  from  the  District  Court  of  DeWitt.  Tried  below  before  Hon. 
S.  F.  Grimes. 

Appeal  from  a  conviction  for  murder  in  the  second  degree;  penalty, 
twenty-five  years  imprisonment  in  the  penitentiary. 

The  indictment  charged  defendant  with  the  murder  of  Juan  Rodre- 
guez,  on  the  13th  of  June,  1895,  by  shooting  him  with  a  pistol  and  gun, 
and  by  cutting  and  stabbing  him  with  a  knife. 

The  deceased  lived  with  a  Mr.  Johnson,  and  was  last  seen  at  his  house, 
between  7  and  8  o'clock  p.  m.  of  the  13th  day  of  June,  which  was  Thurs- 
day. On  the  following  Sunday  his  dead  body  was  found,  about  a  mile 
from  Johnson's  house,  in  a  hollow  near  a  mott  of  trees.  There  were 
thirteen  knife  wounds  and  three  bullet  wounds  in  the  body. 

It  was  in  evidence  that  deceased  had  been  paying  attention  to  a  young 
girl,  Soledad  Trevino,  a  sister  of  this  appellant,  Odacio  Trevino,  and 
Felix  Trevino.  The  girl  was  19  years  of  age ;  her  parents  were  dead,  and 
she  lived  with  her  brothers.  After  her  engagement  with  deceased,  the 
latter  asked  the  consent  of  the  brothers  to  the  marriage,  which,  for  some 
reason  not  disclosed,  they  refused  to  give,  and  the  parties  determined  to 
elope  and  get  married.  On  the  day  of  the  disappearance  of  deceased, 
appellant  and  his  brother  had  hired  to  Mr.  Johnson  to  hoe  com,  and 
were  to  begin  work  on  the  morning  of  the  14th. 

Deceased  having  procured  the  assistance  of  a  friend,  one  Cruz  Rodri- 
gues,  made  his  arrangements  to  elope  with  the  girl  on  the  night  of  the 
13th.  Cruz  was  to  go  to  her  brothers'  house,  where  she  lived,  and  get 
her  out,  and  deceased  was  to  meet  them  and  they  were  to  go  on  horse- 
back to  Cuero,  and  be  married.  The  girl  met  Cruz,  about  8  o'clock,  and 
they  went  to  the  place  deceased  was  to  meet  them,  but  he  did  not  come. 
Cruz,  becoming  uneasy,  went  to  Mr.  Johnson's  house,  about  10  o'clock, 
and  borrowed  Johnson's  45-caliber  Colt's  pistol  and  returned  to  where 
the  girl  was.  Defendant  and  Felix  finding  that  their  sister  had  left  their 
house,  commenced  searching  for  her  around  the  neighborhood.  Defend- 
ant was  armed  with  a  38-caliber  six-shooter.  He  was  carrying  the  same 
pistol  at  Johnson's  the  day  before,  and  declined  to  shoot  it  there,  be- 
cause, he  said,  he  only  had  three  loads  in  it,  and  no  more  cartridges. 
About  11  or  12  o'clock  that  night,  while  these  parties  were  out  searching 
for  their  sister,  three  shots  were  heard  in  the  direction  of  where  the  body 
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of  deceased  was  afterwards  found.  Cruz  and  the  girl  Soledad  spent  a 
greater  portion  of  the  night  in  the  cotton  field  waiting  and  watching  for 
the  expected  bridegroom,  who  never  came.  Just  before  daylight  they 
went  to  Johnson's  house.  The  defendant  and  Felix  also  went  to  John- 
son's early  the  next  morning,  and  told  him  that  they  would  abandon 
their  contract  with  him  to  hoe  corn  and  leave  the  country,  as  their  sister 
had  disgraced  them.  They  went  home  and  commenced  packing  their 
effects  into  a  wagon  to  leave.  It  seems  that  Johnson  and  others  arrested 
them ;  examined  the  pistol  of  defendant,  and  found  it  had  been  recently 
discharged — ^all  three  of  the  barrels.  *  After  holding  the  parties  for 
awhile,  they  turned  them  loose,  and  gave  them  some  provisions,  and  they 
left  in  their  wagon,  going  in  the  direction  of  the  Rio  Grande.  When  the 
de^d  body  of  deceased  was  found,  on  Sunday,  it  was  believed  that  they 
had  killed  him.  The  body  had  three  bullet  wounds  on  it.  One  of  the 
bullets  was  cut  out — it  was  a  38-caliber  ball.  Defendants  were  then  fol- 
lowed and  again  arrested;  brought  back,  both  indicted  and  tried  for  the 
murder.  This  appellant  was  first  tried.  Their  sister,  Soledad,  testified 
on  both  the  trials.  After  she  had  testified  on  the  trial  of  Felix  Trevino, 
this  appellant  made  a  motion  for  a  new  trial  based  upon  her  newly  dis- 
covered testimony,  as  given  on  the  trial  of  Felix.  As  to  this  matter,  the 
statement  found  in  the  opinion  is  sufficiently  full. 

The  charge  of  the  court  upon  circumstantial  evidence  is  as  follows :  "In 
this  case  the  State  relies  for  a  conviction  upon  circumstantial  evidence 
alone,  and  in  order  to  warrant  a  conviction  upon  such  evidence  each  fact 
necessary  to  establish  the  guilt  of  the  accused  must  be  proved  by  compe- 
tent evidence,  beyond  a  reasonable  doubt,  and  the  facts  and  circumstances 
proved  should  not  only  be  consistent  with  the  guilt  of  the  accused^ 
but  inconsistent  with  any  other  reasonable  hypothesis  or  conclusion  than 
that  of  his  guilt,  and  producing  in  your  minds  a  reasonable  and  moral  cer- 
tainty that  the  accused  as  principal  committed  the  offense  charged  in 
the  indictment." 

Defendant  excepted  to  this  charge,  for  the  reason  that  it  fails  to 
inform  the  jury  that  each  necessary  fact  shown  must  be  consistent  with 
every  other  necessary  fact,  and  that  each  and  all  must  be  consistent  with 
the  main  fact  necessary  to  be  shown,  and  for  the  further  reason  that  it 
fails  to  instruct  the  jury  that  such  facts  must  not  be  susceptible  to  any 
other  reasonable  hypothesis  than  the  guilt  of  the  accused,  and  must 
exclude  every  other  reasonable  hypothesis  than  his  guilt;  and  on  the 
whole  must  establish  that  the  accused  is  the  principal,  and  no  other  per- 
son committed  the  offense  as  charged. 

The  defendant  further  excepted  to  said  charge  for  the  reason  that  the 
charge  on  circumstantial  evidence  as  given  is  a  charge  on  the  weight  of 
the  evidence,  for  the  reason  that  it  assumes  that  there  are  circumstances 
shown  by  the  State  against  the  defendant. 

[Xo  briefs  for  either  party  have  come  to  the  hands  of  the  Reporter.] 
Mann  Trice,  Assistant  Attorney-General,  for  the  State. 
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HURT,  Pb£SIDInq  Judge. — Appellant  was  indicted  for  the  murder  of 
Juan  Rodreguez,  by  shooting  him  with  a  pistol.  He  was  convicted  of 
murder  in  the  second  degree,  and  his  punishment  assessed  at  twenty-five 
years  confinement  in  the  penitentiary. 

Felix  Trevino,  a  brother  of  the  defendant,  was  also  indicted  for  this 
murder.  Deceased  and  Soledad  Trevino,  sister  of  these  parties,  were 
engaged  to  be  married.  Her  brothers  objected  to  the  marriage.  Soledad, 
with  her  brothers,  was  staying  on  the  premises  of  one  Johnson.  Cruz 
Rodreguez,  a  friend,  but  not  related,  to  the  deceased,  on  the  night  of  the 
homicide,  went  to  Johnson's  after  the  girl,  she  and  the  deceased  having 
made  arrangements  to  elope,  and  go  to  Cuero  on  that  night,  for  the  pur- 
pose of  securing  a  marriage  license,  and  to  be  married.  Cruz  Rodreguez 
went  to  Johnson's  after  Soledad,  in  accordance  with  this  agreement; 
and  upon  this  trial  Soledad  was  a  witness  for  the  State,  and  testified  that 
while  she  and  Cruz  were  at  the  creek  that  night,  waiting  for  the  deceased, 
she  heard  three  shots;  that  Cruz  was  with  her  at  the  time  the  shots  were 
fired.  All  of  the  testimony  is  to  the  effect  that  three  shots  were  fired. 
No  person  witnessed  the  homicide.  A  few  days  after  appellant  was  con- 
victed, his  brother  Felix  was  placed  upon  trial  for  this  murder,  and  Sole- 
dad was  a  witness  in  his  behalf.  Upon  this  trial  she  testified :  That  on 
the  night  of  the  homicide,  before  she  and  Cruz  went  to  the  creek,  they 
stopped  at  the  gate,  and  Cruz  left  her,  stating  he  would  go  and  find  the 
deceased.  That  then  he  had  no  pistol  or  knife  that  she  saw,  and  no 
bloodstains  on  his  clothing;  that  he  remained  away  from  her  two  or  three 
hours.  While  he  was  gone,  she  heard  three  pistol  shots.  That,  in  about 
a  half  hour  thereafter,  he  returned.  He  had  blood  on  his  sleeve,  from 
his  elbow  to  his  wristband,  and  blood  on  his  right  breeches'  leg,  and  had 
a  large  pistol  and  knife.  On  his  return,  Cruz  said  to  her  that  "the 
deceased  was  not  coming,  that  he  would  keep  her  in  his  [deceased's] 
place."  She  refused  to  accept  this  proposition,  and  he  told  her,  if 
she  ever  mentioned  what  he  had  said,  or  that  he  was  absent  from  her 
during  the  night,  he  would  kill  her.  That  they  then  went  to  Mr.  John- 
son's and  tried  to  stay  all  night.  That  she  did  not  testify  to  this  before, 
because  she  was  afraid  Cruz  would  kill  her.  That  she  never  mentioned 
this  but  twice  before,  and  that  was  to  the  interpreter  Moro,  and  to  the 
county  attorney,  and  in  both  instances  was  subsequent  to  the  first  trial, 
and  just  prior  to  this  trial.  In  motion  for  a  new  trial,  appellant  brings 
all  of  this  matter  forward  as  newly-discovered  evidence,  insisting  that 
upon  another  trial  this  testimony  would  probably  change  the  verdict  of 
the  jury. 

If  what  Soledad  swore  on  the  second  trial — that  is,  on  the  trial  of  Felix 
Trevino — ^be  true,  it  was  very  important  testimony,  calculated  to  produce 
a  different  result.  The  question  before  us,  however,  is  as  to  the  prob- 
able truth  of  her  last  statement.  Her  brother  Felix  had  the  benefit  of 
this  testimony,  and  he  was  convicted.  But,  be  this  as  it  may,  the  question 
as  before  stated,  is  the  probable  truth  of  the  statement.  When  we  look 
to  aU  the  facts  and  circumstances  in  evidence,  we  are  of  opinion  that  her 
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last  story  is  not  the  truth.  Cruz  Eodreguez  borrowed  a  pistol  from  John- 
son. It  was  a  45-caliber.  Deceased  was  shot  with  a  38-caliber.  This  is 
demonstrated  by  the  weight  of  the  ball.  The  proof  shows  that  appellant 
had  a  38-caliber  pistol;  that  it  had  three  loads  in  it;  and,  on  the  day  after 
the  shooting,  it  was  examined,  and  found  to  have  been  recently  dis- 
•charged.  All  the  witnesses  who  swear  to  this  point  say  that  they  heard 
three  reports.  Cruz  returned  the  pistol  to  Johnson  the  next  day.  When 
lie  received  it,  it  had  five  loads  in  it.  When  it  was  returned,  they  were 
fltill  in  it,  and  the  pistol  gave  no  evidence  of  having  been  recently  dis- 
charged. The  specks  of  blood  upon  his  clothing  were  shown  to  have  been 
a  few  little  specks,  accounted  for  by  Cruz  by  the  fact  that,  while  he  was 
waiting,  mosquitoes  bit  him,  and  he  mashed  them.  Other  witnesses  tes- 
tified to  the  fact  that  they  were  specks,  and  not  smears.  There  is  no  sug- 
gestion that  he  had  changed  his  clothing.  There  was  no  blood  upon  his 
pants  at  all.  He  was  a  warm  friend  of  the  deceased.  There  was  no  evi- 
dence that  he  had  ever  visited  Soledad  as  a  suitor,  and  there  was  no  such 
relation  existing  between  Soledad  and  Cruz  that  indicated  that  he  had 
any  intention  or  desire  to  make  her  his  wife,  and  had  never  made  any 
such  advancements  towards  her.  We  are  of  the  opinion  that  the  court 
did  not  err  in  refusing  to  grant  a  new  trial  upon  this  ground. 

Several  objections  are  made  to  the  charge  of  the  court.  We  have  care- 
fully read  the  charge,  and,  when  viewed  in  the  light  of  the  evidence  in 
the  case,  it  is  correct.  Complaint  is  made  of  the  charge  on  circumstan- 
tial evidence.  We  hold  the  charge  to  be  sufficient.  It  is  not  obnoxious 
to  the  objection  made  in  the  cases  of  Jones  v.  State,  34  Texas  Crim. 
Eep.,  490,  and  Smith  v.  State,  35  Texas  Crim.  Rep.,  618.  By  comparing 
the  charge  in  those  cases  and  this  case,  it  will  be  seen  at  once  that  there 
is  a  radical  difference.  It  would  not  have  been  proper  in  this  case  for  the 
court  to  have  stated  to  the  jury  "that  the  testimony,  when  taken  as  a 
whole,  must  establish  that  the  accused  is  the  principal,  and  no  other  per- 
son committed  the  offense  as  charged."  The  theory  of  the  State,  very 
cogently  supported  by  the  testimony,  was  that  the  defendant  and  his 
brother  killed  the  deceased,  and  that  they  were  both  principals.  Counsel 
objects  to  this  charge  because  a  charge  on  the  weight  of  the  evidence,  it 
assuming  that  there  are  circumstances  in  the  case  against  the  defendant. 
The  court  assumes  nothing  in  the  charge.  It  is  not  a  charge  upon  the 
weight  of  the  testimony;  it  is  not  a  charge  unsupported  by  the  testimony; 
but  a  charge  directly  applicable  to  the  case. 

There  is  no  bill  of  exceptions  reserved  to  the  action  of  the  court  in 
overruling  the  motion  for  a  continuance.  We  find  no  error  in  this  judg- 
ment, and  it  must  therefore  be  affirmed. 

Affirmed. 
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Solomon  Eocha  v.  The  State. 

No.  1108.    Decided  June  23,  1897. 

1.    Burglary— Minor— Nonage— Diacretion—CliaTge. 

On  a  trial  for  burglary,  where  the  court  chaiged  the  jury:  "If  you  believe  the 
defendant  ia  less  than  thirteen  years  of  age,  then  you  can  not  convict  him  unless  he 
had  sufficient  discretion  to  understand  the  nature  and  illegality  of  the  act  consti- 
tuting the  offense  of  burglary."  Held,  correct^  and  in  conformity  with  the  Statute. 
Penal  Code.  art.  34. 
8.    Same— Charge— House  of  Correction  and  Beformatory. 

On  a  trial  for  burglary,  where  the  court,  in  effect,  instructed  the  jury,  that  if  they 
found  defendant  guilty  they  would  imprison  him  in  the  penitentiary,  provided,  that 
if,  by  their  verdict,  they  found  that  he  was  not  more  than  sixteen  years  of  age  and 
the  punishment  they  assessed  was  imprisonment  for  five  years  or  less,  then  they 
might  confine  him  in  the  house  of  correction  or  reformatory  instead  of  in  the  peni- 
tentiary. Held,  the  charge  was  correct  and  was  not  obnoxious  to  the  objection  that 
it  did  not  confine  the  jury  to  the  age  of  defendant  at  the  time  of  the  trial— there 
being  no  issue  as  to  defendant's  age. 

3.  Same— Amendment. of  Verdict. 

Where  a  case  involves  the  minority  of  a  defendant,  a  verdict,  failing  to  state  the 
age  of  defendant,  may  be  amended  by  the  jury  by  supplying  the  omission  and  re- 
turning the  amended  verdict  into  court. 

4.  Burglary— Evidence  Sufficient. 

See  facts,  stated  in  the  opinion,  which  are  held  amply  sufficient  to  support  a  con- 
viction for  burglary  independently  of  the  testimony  of  the  accomplice. 

Appeal  from  the  District  Court  of  Webb.  Tried  below  before  Hon. 
A.  L.  McLean. 

Appeal  from  a  conviction  for  burglary;  penalty,  five  years  imprison- 
ment in  the  reformatory. 

The  opinion  states  the  case. 

C.  A.  McLean,  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellant  was  convicted  of  burglary,  and  his 
punishment  assessed  at  five  years  in  the  State  reformatory;  hence  this 
appeal. 

He  reserved  a  bill  of  exceptions  to  that  portion  of  the  charge  of  the 
court  which  reads  as  follows :  "If  you  believe  the  defendant  is  less  than 
13  years  of  age,  then  you  can  not  convict  him,  unless  it  has  been 
shown  by  the  evidence  that  he  had  discretion  sufficient  to  understand 
the  nature  and  illegality  of  the  act  constituting  the  offense  of  burglary/' 
The  particular  objection  to  this  charge  is  not  pointed  out,  and  we  do 
not  understand  what  objection  could  be  urged  to  it.  It  submits  the  ques- 
tion of  appellant's  discretion  in  almost  the  very  language  of  the  statute. 
We  also  find  in  the  bill  of  exceptions  the  following  language :  "Also  after 
the  words,  TTou  will  find  him  guilty  of  the  crime  of  burglary,  and  assess 
his  punishment  at  imprisonment  in  the  penitentiary  for  not  less  than 


Digitized  by  LjOOQiC 


70  38th  Texas  Cbiminal  Eepobts.  [AiLstin, 

two  nor  more  than  twelve  years;  provided  if  you  find  by  your  verdict  that 
he  is  not  more  than  16  years  of  age,  and  assess  his  punishment  at 
confinement  for  five  years  or  less,  then  you  may  confine  him  in  the  house 
of  correction  or  reformatory  instead  of  the  penitentiary/  "  Appellants 
objection  to  this  extract  was  that  "it  was  not  the  law  of  the  case  as 
applied  to  the  facts,"  and  because  it  did  not  confine  the  jury  to  the 
issue  of  defendant's  age  at  the  time  of  the  trial.  This  charge  with  refer- 
ence to  the  punishment  where  a  party  is  under  16  years,  and  the  penalty 
assessed  is  five  years  or  less  in  the  penitentiary,  properly  submits  the  law 
applicable  to  the  discretionary  powers  of  the  jury  in  confining  the 
accused  in  the  reformatory  or  the  house  of  correction.  Nor  is  there  any 
merit  in  appellant's  contention  that  the  charge  is  obnoxious  to  the  law 
in  not  confining  the  jury  to  the  issue  of  defendant's  age  at  the  time  of 
the  trial.  The  importance  of  that  question  depends  upon  a  state  of  case 
where  there  might  be  some  question  of  defendant's  age  at  the  time  of 
the  trial,  but  in  this  case  no  such  question  is  presented.  The  jury  could 
not  have  been  misled  by  the  charge  of  the  court,  even  if  it  was  improper; 
but  the  charge  was  proper.  The  facts  show  that  appellant,  at  the  time  of 
the  commission  of  the  oflFense,  was  12  years  of  age.  He  was  under  13. 
The  offense  was  committed  about  the  middle  of  June,  1896,  and  the  trial 
and  conviction  occurred  on  June  29,  1896.  Appellant  could  not  have 
been  16  years  of  age  at  the  time  of  the  trial,  and  in  fact,  as  the  testimony 
shows,  it  was  only  about  two  weeks  after  the  commission  of  the  offense 
until  the  date  of  his  conviction.  There  was  no  error  in  these  portions 
of  the  charge  of  the  court,  mentioned  in  the  bill  of  exceptions.  Nor 
was  there  any  error  in  the  action  of  the  court  amending  the  verdict  of 
the  jury.  The  informality  of  the  verdict  consisted  in  the  failure  of  th-e 
jury  to  state  the  age  of  the  defendant.  Their  attention  was  called  to  this 
informality  by  the  court,  and  the  omission  supplied ;  and  the  verdict  thus 
amended  was  then  adopted  by  them  as  their  verdict,  and  so  returned  into 
court.  The  statute  invested  the  court  with  authority  to  have  an  informal 
verdict  corrected  in  the  manner  in  which  this  was  done.  We  do  not 
think  there  was  any  merit  in  appellant's  contention  that  the  verdict  of 
the  jury  is  not  supported  by  the  evidence.  There  was  a  direct  conflict 
between  the  defendant's  own  testimony  and  that  of  the  accomplice.  The 
accomplice  testified  that  he  and  the^  defendant  burglarized  the  house, 
took  therefrom  various  articles,  and  that  he  was  induced  to  do  so  by 
the  defendant.  The  accomplice  was  9  years  of  age,  and  the  appellant  12. 
Appellant  had  secreted  some  of  the  stolen  property,  and,  upon  being 
accused  of  the  crime,  and  requested  to  return  said  property,  went  to  the 
place  where  it  was  secreted,  got  it,  and  gave  it  to  the  officers.  He  and 
the  accomplice,  on  the  same  evening,  and  just  after  the  burglary,  took 
some  of  the  stolen  property  to  a  pawnshop,,  where  they  ])awned  it,  the 
defendant  receiving  50  cents  of  the  money  derived  from  the  pawnbroker. 
Defendant  denied  entering  tlie  house  or  stealing  the  property,  and  testi- 
fied that  his  younger  confederate  made  him  a  present  of  it;  and,  when 
asked  why  he  secreted  the  property,  stated  he  did  so  because  the  property 
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was  stolen;  that  his  father  would  know  it  was  stolen  if  he  carried  it  home, 
and  would  give  him  a  whipping  for  having  stolen  the  property.  The  ac- 
complice makes  out  the  case  for  the  State  as  far  as  accomplice  testimony 
can  go,  and  the  corroboration  is  full  and  ample.  The  fact  that  the  crime 
was  committed  by  somebody  was  proved  independent  of  the  acccom- 
plice's  testimony,  and  the  circumstances  detailed  strongly  tend  to  con- 
nect defendant  with  the  burglary  itself;  and,  if  the  acccomplice  had  not 
testified,  the  testimony  would  have  been  ample  to  support  the  verdict. 
The  judgment  is  aflSrmed. 

Affirmed. 

[Note, — Appellant's  motion  for  rehearing  was  overrruled  without  a 
written  opinion. — Reporter.] 


John  Wheeler  v.  The  State. 

No.  113L    Decided  June  23«  1897. 

1.  Theft    of   Hog9— Becent    Possession   and    Seasonable    Bzplanation— 

Charge. 

On  a  trial  for  hog  theft,  where  the  court  charged  the  jury  with  regard  to  defend- 
ant's recent  possession  and  reasonable  explanation,  as  follows:  "If  you  believe  from 
the  evidence  that  the  hogs  described  in  the  indictment  had  been  stolen  from  D.,  and 
that  recently  thereafter  the  defendant  was  found  in  possession  of  them;  and  when 
his  possession  was  first  questioned  he  made  an  explanation  of  how  he  came  by  them; 
and  you  believe  that  such  explanation  is  reasonable  and  probably  true,  and  accounted 
for  defendant's  possession  in  a  manner  consistent  with  his  innocence,  then  you  will 
consider  such  explanation  as  true  and  acquit  the  defendant.  If,  on  the  contrary, 
such  explanation  was  unreasonable,  and  did  not  account  for  defendant's  possession  in 
a  manner  consistent  with  his  innocence,  but  the  State  has  shown  the  falsity  thereof, 
then  you  will  take  the  possession  of  the  defendant,  together  with  all  the  other  factf 
and  circumstances,  if  any,  in  evidence,  and  if  you  believe  the  defendant  guilty,  beyond 
a  reasonable  doubt,  you  will  so  find — otherwise,  you  will  acquit  the  defendant." 
Held,  not  to  be  obnoxious  to  the  objection  that  it  is  upon  the  weight  of  evidence,  is 
contradictory  and  calculated  to  mislead,  and  requires  the  jury  not  only  to  believe  the 
explanation  was  reasonable  and  probably  true,  but  further  imposes  upon  defendant 
the  burden  to  show  that  the  explanation  was  consistent  with  his  innocence.  Fol- 
lowing Wheeler  v.  State,  94  Texas  Crim.  Rep.,  350.   • 

2.  Same— Purchase— Receiving,  etc.— Charge. 

On  a  trial  for  theft  of  hogs,  where  the  defense  was  a  purchase  by  defendant,  and 
the  court,  in  effect,  instructed  the  jury  that  they  should  acquit,  if  they  had  a  rea- 
sonable doubt  as  to  such  purchase;  that  they  could  in  no  event  convict,  unless  defend- 
ant participated  in  the  original  fraudulent  taking;  that  no  subsequent  connection 
with  them,  even  though  defendant  knew  they  were  stolen,  would  authorize  his  con- 
viction, and  that  the  receiving  of  the  hogs  by  defendant  with  guilty  knowledge  that 
they  were  stolen,  would  not  authorize  his  conviction.  Held,  defendant  bad  no  grounds 
of  complaint. 

3.  Same— Bill  of  Sale— Charge. 

On  a  trial  for  theft  of  hogs,  where  the  defense  was  a  purchase,  a  charge  as  to  a 
bill  of  sale  was  suflicient  which  instructed  the  jury:  "The  law  requires  of  a  butcher 
that  he  take  a  bill  of  sale  of  cattle,  etc.,  but  no  law  exists  requiring  a  purchaser  of 
hogs  to  take  a  bill  of  sale  therefor,  to  show  his  good  faith  in  possession." 
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Appeal  from  the  District  Court  of  Wharton.  Tried  below  before  Hon. 
T.  S.  Reese. 

Appeal  from  a  conviction  for  theft  of  hogs;  penalty,  two  yfears  im- 
prisonment in  the  penitentiary. 

This  is  the  second  appeal  in  this  case,  and  the  material  facts  are  shown 
in  the  opinion  upon  the  first  appeal.  See  Wheeler  v.  State,  34  Texas 
Crim.  Rep.,  350. 

Linn  &  Mitchell,  Dennis  &  Dennis,  for  appellant. — 1.  The  evidence  is 
insufficient  to  suppport  the  verdict. 

2.  Participation  in  the  original  taking  of  the  property  must  be  shown 
by  competent  evidence,  or  the  defendant  is  entitled  to  an  acquittal.  Lacy 
v.  State,  31  Texas  Crim.  Rep.,  78;  Curlin  v.  State,  23  Texas  Crim.  App., 
681,  and  cases  cited. 

3.  Proof  of  a  reasonable,  natural,  and  probable  explanation  by  de- 
fendant of  his  possession  rebuts  and  destroys  the  presumption  arising 
from  recent  possession,  and  devolves  the  burden  of  proving  its  falsity 
before  a  conviction  is  warranted.  Irvine  v.  State,  13  Texas  Crim.  App., 
601;  York  v.  State,  17  Texas  Crim.  App.,  441,  and  cases  cited;  Brothers 
V.  State,  22  Texas  Crim.  App.,  463;  Clark  v.  State,  22  Texas  Crim.  App., 
603;  Lacy  v.  State,  31  Texas  Crim.  Rep.,  78. 

4.  The  requirement  in  the  charge  of  the  court  demanding  that  the 
defendant  should  make  an  explanation  of  his  possession  '^consistent  with 
his  innocence,"  in  addition  to  a  reasonable,  natural,  and  probable  one, 
puts  the  burden  of  proof  upon  defendant  of  the  actual  truth  of  his  ex- 
planation, and  consequently  of  his  innocence,  and  is  upon  the  weight  of 
evidence.     See  cases  cited  under  proposition  3. 

5.  The  requirement  of  an  explanation  consistent  with  defendant's 
innocence,  in  addition  to  a  reasonable,  natural,  or  probable  one,  is  in 
direct  conflict  with  the  line  of  cases  ending  with  the  Lacy  Case  and  the 
Curlin  Case.  The  defendant  is  not  required  to  show  an  honest  posses- 
sion or  possession  in  good  faith,  nor  an  innocent  possession.  Lacy  v. 
State,  31  Texas  Crim.  Rep.,  78;  Curlin  v.  State,  23  Texas  Crim.  App., 
681. 

6.  The  making  of  an  unreasonable  explanation  is  not  an  additional 
circumstance  (or  fact)  showing  guilt  that  may  be  used  by  the  jury  in 
considering  defendant's  guilt  or  innocence.  The  presumption  from  re- 
cent possession  (where  any  kind  of  explanation  is  made)  is  insufficient 
to  convict.  The  failure  to  make  a  reasonable  explanation  is  merely  a 
failure  to  make  out  one  of  the  defenses  to  the  charge  of  theft;  and  a 
charge  specifically  instructing  the  jury  that  they  may  consider  an  "un- 
reasonable explanation"  as  one  of  the  inculpatory  facts  and  circum- 
stances is  upon  the  weight  of  evidence  and  destructive  of  the  right  to 
attempt  to  make  the  defense  of  reasonable  explanation. 

We  find  no  case  containing  such  a  charge  except  Wheeler  v.  State,  34 
Texas  Crim.  Rep.,  350. 
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Mann  Trice,  Assistant  Attorney-General,  for  the  State. 
[No  brief  found  with  the  record. — Reporter.] 

HENDERSON,  Judge.— Appellant  was  convicted  of  the  theft  of 
hogs,  and  his  punishment  assessed  at  two  years  in  the  penitentiary;  hence 
this  appeal. 

The  only  objections  urged  to  the  conviction  below  involve  the  charges 
given  by  the  court.  When  appellant's  right  to  said  property  was  first 
challenged,  he  stated  "that  he  had  bought  said  hogs  from  a  negro.  He 
described  the  negro  as  a  heavy-set  man,  wearing  a  white  hat  flopped  down, 
and  riding  a  bay  pony  with  a  reached  mane.  He  said  he  did  not  know 
the  man,  but  that  John  Collins  was  present,  and  perhaps  knew  him,  and 
he  might  tell  his  name.'' 

The  court  charged  the  jury  on  recent  possession,  in  connection  with 
defendant's  explanation,  said  charge  being  as  follows:  "If  you  believe 
from  the  evidence  that  the  hogs  described  in  the  indictment  had  been 
stolen  from  Sandy  Diggs,  and  that  recently  thereafter  the  defendant  was 
found  in  possession  of  them,  and  when  his  possession  was  first  ques- 
tioned he  made  an  explanation  of  how  he  came  by  them,  and  you  believe 
that  such  explanation  is  reasonable  and  probably  true,  and  accounted 
for  defendant's  possession  in  a  manner  consistent  with  his  innocence, 
then  you  will  consider  such  explanation  as  true,  and  acquit  the  defend- 
ant. If,  on  the  contrary,  such  explanation  was  unreasonable,  and  did  not 
account  for  defendant's  possession  in  a  manner  consistent  with  his  inno- 
cence, or  if  you  believe  that  the  same  accounted  for  defendant's  posses- 
sion in  a  manner  consistent  with  his  innocence,  birt  the  State  has  shown 
the  falsity  thereof,  then  you  will  take  the  possession  of  defendant,  to- 
gether with  his  explanation,  iq  connection  with  all  the  other  facts  and 
circumstances,  if  any,  in  evidence;  and,  if  you  believe  the  defendant 
guilty  beyond  a  reasonable  doubt,  you  will  so  find;  otherwise  you  will 
acquit  the  defendant." 

Appellant  insists  that  such  charge  is  erroneous,  among  other  things, 
as  being  upon  the  weight  of  the  evidence,  and  because  said  charge  is 
contradictory  and  calculated  to  mislead  the  jury ;  and  he  furthermore  in- 
sists that  said  charge  is  erroneous  because  it  requires  the  jury  to  believe, 
not  only  that  the  explanation  given  was  reasonable  and  probably  true,  but 
that  it  added  the  further  burden  on  the  defendant  to  show  that  such 
explanation  was  consistent  with  his  innocence;  and  with  him  agrees,  also, 
the  Assistant  Attorney-General.  The  charge  given  on  this  trial  was  the 
same  formulated  and  commended  by  this  court  on  a  former  appeal  of 
this  case.  Wheeler  v.  State,  34  Texas  Crim.  Rep.,  350.  We  examined 
the  cases  thoroughly  at  that  time,  and  see  no  reason  for  changing  our 
view.  The  case  of  Lacy  v.  State,  31  Texas  Crim.  Rep.,  78,  is  not  in  point. 
In  that  case,  which  was  a  conviction  for  the  theft  of  a  mare,  the  charge 
upon  this  phase  was  "that  if  the  mare  was  Baxter's  property,  and  if  de- 
fendant gave  a  reasonable  account  of  his  possession,  showing  such  pos- 
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session  to  be  honest,  such  account  must  be  taken  as  true  until  overcome 
by  evidence  satisfying  the  jury  beyond  any  reasonable  doubt  that  the 
possession  was  fraudulent/*  In  that  case  the  court  say  "that  this  charge 
added  the  additional  burden  on  the  defendant  to  show  that  his  explana- 
tion or  claim  of  the  property  was  honest;"  and  it  further  says  "that 
although  his  possession  be  dishonest  and  fraudulenit,  yet  he  may  not  be 
guilty  of  the  theft.  Thus,  if,  after  the  theft,  he  purchased  the  horse, 
knowing  it  to  have  been  stolen,  he  could  not  be  convicted  of  theft,  because 
he  was  not  concerned  in  the  original  taking,  but  the  defendant  may 
be  convicted  of  receiving  stolen  property."  We  can  see  how  such  a 
charge  would  add  an  additional  burden  on  defendant  in  the  particular 
case;  that  is,  the  charge  in  question  required  him  to  prove  that  he  ac- 
quired the  property  honestly,  before  they  would  acquit  him  on  said 
explanation.  Curlin  v.  State,  23  Texas  Crim.  App.,  681,  is  referred  to. 
In  that  case  the  charge  required  the  jury  to  believe  that  the  defendant 
bought  the  heifer  in  good  faith,  before  they  would  acquit.  Now,  the 
charge  in  these  cases  is  not  at  all  like  the  charge  here  given.  Here  the 
jury  are  told  that  if  they  believe  the  explanation  given  by  the  defendant 
at  the  time  was  reasonable  and  probably  true,  and  accounted  for  de- 
fendant's possession  in  a  manner  consistent  with  his  innocence,  then  to 
acquit.  What  benefit  would  an  explanation  given  by  a  defendant,  when 
found  in  possession  of  the  property,  be  to  him,  if  it  was  reasonable  and 
probably  true,  but  showed  his  guilt?  Certainly  he  could  not  ask  to  be 
acquitted  on  such  an  explanation.  The  very  basis  of  the  defensive  charge 
on  explanation,  and  the  reason  for  giving  it,  is  that  it  accounts  for  his 
possession  of  the  property  in  a  manner  consistent  with  his  innocence  of 
the  charge  on  which  he  is  being  tried.  No  other  explanation,  however 
reasonable  it  might  be,  or  however  true  it  might  appear,  would  authorize 
the  court  to  instruct  the  jury  to  acquit.  It  must  be,  in  the  nature  of 
things,  an  explanation  consistent  with  his  innocence  of  the  charge.  The 
counter  portion  of  the  charge  is  by  no  means  upon  the  weight  of  the 
testimony.  It  tells  the  jury  that,  if  the  defendant's  explanation  was  un- 
reasonable, and  did  not  account  for  his  possession  in  a  manner  consistent 
with  his  innocence,  or  such  explanation  accounted  for  said  defendant's 
possession  in  a  manner  consistent  with  his  innocence,  but  the  State  had 
shown  the  falsity  thereof,  then  they  were  authorized  to  take  such  pos- 
session, along  with  his  explanation,  in  connection  with  all  the  other  facts 
and  circumstances  of  the  case,  and  if,  from  all  the  facts  and  circum- 
stances, they  believed  the  defendant  guilty  beyond  a  reasonable  doubt^ 
to  convict  him;  otherwise  to  fmd  him  not  guilty.  We  are  at  a  loss  to 
conceive  how  a  charge  upon  this  subject  could  be  presented  in  fairer 
language,  and  the  objections  thereto  are  not  only  not  sound,  but  they 
are  not  even  plausible.  Besides  this,  the  defense  involved  in  this  explana- 
tion was  the  purchase  of  the  hogs  in  question;  and,  in  addition  to  the 
charge  on  explanation,  the  court  gave  a  charge  based  on  the  alleged  pur- 
chase of  the  hogs  by  the  defendant,  and  the  jury  were  instructed  that  if 
they  believed  from  the  evidence  that  the  defendant  bought  the  hogs,  op 
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if  they  had  a  reasonable  doubt  whether  or  not  he  bought  the  hogs,  to 
acqnit  him.  They  were  further  instructed,  that  if  defendant  was  not 
present  and  did  not  participate  in  the  original  taking  of  the  hogs,  no 
subsequent  connection  of  the  defendant  with  the  hogs,  after  they  were 
taken,  would  justify  his  conviction,  even  though  he  knew  they  had  been 
stolen.  They  were  further  instructed  that  the  receiving  of  the  hogs  by 
the  defendant,  with  guilty  knowledge  on  his  part  that  they  were  stolen, 
would  not  authorize  his  conviction.  What  more  on  this  subject  the 
defendant  could  have  asked  is  beyond  our  comprehension  to  conceive. 
His  rights  were  more  than  guarded  and  protected  by  the  charge  of  the 
court  given,  covering  every  phase  of  his  defense. 

It  is  also  complained  that  the  court  erred  in  eliminating  from  the 
special  instruction  requested  by  appellant  a  part  thereof.  It  seems  from 
the  testimony  that  the  appellant  took  no  bill  of  sale  of  the  hogs  on  his 
alleged  purchase.  On  this  phase  of  the  case  the  following  instruction 
was  requested  by  him,  and  given  in  part  by  the  court,  to  wit :  *Tou  are 
instructed  that  the  law  requires  of  a  butcher  that  he  take  a  bill  of  sale 
to  cattle  bought  and  slaughtered  by  him  as  such  butcher,  but  (such  is  not 
the  case  as  regards  hogs  purchased.  The  title  and  ownership  of  hogs  is 
transferred  by  delivery,  and  there  is  no  necessity  for,  and)  no  law  exists 
requiring  a  purchaser  of  hogs  to  take  a  bill  of  sale  therefor,  to  show  his 
good  faith  in  the  possession."  From  this  charge  was  eliminated  what  is 
contained  in  the  parenthesis  above,  so  that  the  charge  as  given  by  the 
court  read  as  follows:  'TTou  are  instructed  that  the  law  requires  of  a 
butcher  that  he  take  a  bill  of  sale  to  cattle  bought  and  slaughtered  by 
him  as  such  butcher,  but  no  law  exists  requiring  a  purchaser  of  hogs  to 
take  a  bill  of  sale  therefor,  to  show  his  good  faith  in  the  possession.^'  If 
there  was  any  necessity  to  give  the  charge  at  all,  that  given  by  the  court 
was  sufficient.  It  comprises  all  that  was  essential  in  the  charge  as  orig- 
inally requested. 

We  have  examined  the  record  carefully,  and  in  our  opinion  the  testi- 
mony amply  supports  the  verdict.  There  being  no  errors,  the  judgment 
is  affirmed. 

Affirmed. 


F.  A.  Finn  v.  The  State. 

No.  1231.    Decided  June  23,  1897. 

Local  Option— Social  Club— Sale  by  or  to  a  Member. 

In  a  local  option  precinct  the  sale  of  intoxicants  is  prohibited,  except  for  sacra- 
mental  and  medicinal  purposes.  A  sale  of  such  intoxicants  by  the  agent  of  an  in- 
corporated club  to  one  of  the  members  of  the  club  is  a  violation  of  local  option;  and 
MQch  dab  is  not  authorized  to  transfer  intoxicants  in  a  local  option  precinct  by  sale. 
Following  Kmavek  v.  State,  ante,  p.  44. 

Appeal  from  the  County  Court  of  Travis.  Tried  below  before  Hon. 
D.  A.  McFall,  County  Judge. 
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Appeal  from  a  violation  of  local  option;  penalty,  a  fine  of  $26  and 
twenty  days  imprisonment  in  the  county  jail. 

The  material  facts  are  readily  gathered  from  the  opinion. 

[No  briefs  for  appellant.] 

Mann  Tricey  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellant  was  convicted  of  violating  the  local 
option  law  in  precinct  No.  2  of  Travis  County,  and  appeals.  The  town  of 
Manor  is  situated  in  said  precinct,  at  which  place  the  sale  occurred.  The 
statement  of  facts  in  full  is  as  follows:  "It  was  admitted  that  local 
option  existed  in  Precinct  No.  2  of  Travis  County,  Texas,  in  the  year 
1896,  and  that  the  clubroom  of  the  Manor  Casino  was  in  said  precinct, 
county,  and  State.  The  State  proved  by  the  witness  Wm.  Vickers  that 
he  purchased  beer  from  the  defendant  in  said  clubroom  in  said  local 
option  precinct  during  the  year  1896,  while  said  local  option  was  in  force 
in  said  precinct,  and  before  the  18th  day  of  July,  1896.'*  This  is  the 
agreed  statement  of  facts  in  full.  On  the  trial  appellant  proposed  to 
prove  that  Vickers  was  at  the  time  of -the  purchase  a  member  of  the 
Manor  Casino;  that  said  Casino  was  a  private  corporation,  created  under 
the  laws  of  Texas.  He  further  proposed  to  prove  that  appellant  was  a 
member  of  said  Casino,  and  was  employed  at  a  salary  of  $45  per  month, 
as  steward  of  said  corporation,  to  stay  at  the  clubrooms,  which  rooms 
were  rented,  furnished,  and  equipped  by  said  corporation,  and  appellant 
was  to  wait  upon  the  members  of  said  corporation,  and  to  sell  the  mem- 
bers beer,  cigars,  and  other  refreshments;  that  he  was  not  permitted  to 
sell  any  of  these  things  to  anybody  else,  except  the  members  of  the  cor- 
poration; that  the  money  derived  from  the  sale  of  the  beer  and  other 
refreshments  was  not  used  for  the  purpose  of  declaring  dividends  among 
the  members,  but  was  used,  together  with  the  monthly  dues  paid  by  the 
members,  and  initiation  fees  charged  for  becoming  members  of  said  cor- 
poration, to  pay  for  the  rent  of  the  clubroom,  steward's  salary,  lights,  bil- 
liard tables,  balls,  dominoes,  tables,  chairs,  and  cigars,  and  other  re- 
freshments, for  the  members,  and  for  music.  He  further  proposed  to 
prove  other  facts  along  the  same  line,  which  tended  to  show  that  the 
defendant  and  the  corporation  itself  only  dealt  with  its  members,  and 
had  no  dealings  or  connection  with  outsiders,  and  that  it  had  a  char- 
ter, under  the  terms  and  within  the  limits  of  which  it  carried  on  its 
business  and  managed  its  affairs,  and  sold  beer  and  other  refreshments 
to  its  members,  and  that  said  charter  limited  the  sales  of  intoxicants 
and  other  refreshments  to  its  members.  The  charter  provided  for  the 
government  of  the  corporation  and  its  membership.  The  object  and 
purpose  of  introducing  this  evidence  is  not  stated,  and  we  are  not  author- 
ized to  conjecture  as  to  what  these  objects  were,  or  supply  the  omissions 
in  the  bill ;  but,  if  we  were,  we  can  imagine  no  legitimate  purpose  for  the 
introduction  of  this  evidence.  In  local  option  precincts  the  sale  of  intox- 
icants is  prohibited,  except  for  sacramental  purposes,  and,  in  cases  of  act- 
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ual  sickness,  for  medicinal  purposes.  The  Legislature  having  restricted 
the  exceptions  to  these  two  propositions,  it  is  beyond  the  province  of  the 
court  to  ingraft  other  exceptions  upon  the  law.  This  is  not  a  case  coming 
within  the  rule  laid  down  in  Koenig^s  Case,  33  Texas  Crim.  Sep.,  367. 
There  is  no  question  but  that  a  sale  by  this  corporation  to  one  of  its 
members  is  a  sale  within  the  definition  of  that  term;  and,  being  a  sale, 
the  parties  are  not  authorized  to  transfer  intoxicants  in  a  local  option 
precinct  in  this  way.  Kmavek  v.  State,  ante,  p.  44.  The  ruling  of  the 
court  in  rejecting  the  proffered  testimony  was  correct.  The  judgment  is 
affirmed. 

Affirmed. 


J.  T.  Faulk  v.  The  State. 

No.  1263.    Decided  June  23,  1807. 

1.  Swindling^-Indictment. 

An  indictment  for  swindling,  which  alleged  that  the  fraudulent  repreaentationa 
were  made  to  one  C,  and  that  he  was  the  owner  of  the  money  obtained,  and  that 
he  was  the  owner  of  Jones  County  Bank,  sufficiently  alleges  that  the  party  swindled 
was  an  individual;  and  it  was  unnecessary  to  allege  that  the  bank  was  a  corporation, 
a  joint  stock  company,  or  a  copartnership.  Nasets  v.  State,  32  S.  W.  Hep.,  608,  dis- 
tinguished. 

2.  Same— Allegation  of  Exchange  of  Property. 

Where,  in  connection  with  the  allegation  of  the  false  pretenses,  it  was  alleged  in 
the  indictment  that  defendant  "did  then  and  there  induce  the  said  C.  to  exchange 
his  said  three  hundred  dollars  in  money  for  a  draft,"  etc.;  Held,  this  was  a  distinct 
allegation  of  an  exchange  of  property,  and  was  sufficient. 

3.  Swindling  by  Means  of  a  Worthless  Draft— Amount  Beceived  by  De- 

fendant—Charge. 
The  indictment  charged,  that  appellant  received  $300  upon  a  worthless  or  fraudu- 
lent draft  for  that  amount  upon  a  foreign  bank.  The  proof  was,  that  defendant  rep- 
resented that  he  had  $300  in  the  foreign  bank;  the  prosecutor  agreed  to  collect  the 
same.  Defendant  drew  the  draft  for  $300,  but  the  prosecutor  only  gave  him  $25  in 
money  and  entered  up  $275  to  his  credit,  giving  him  a  certificate  of  deposit  for  that 
amount;  and  in  a  day  or  so  thereafter  paid  a  check  drawn  by  defendant  for  $12.50, 
the  total  amount  received  by  defendant  being  $37.50.  Held,  the  proof  was  of  a  char- 
acter to  demand  of  the  trial  court  a  charge  to  the  effect  that,  if  the  $300  was  not  ab- 
solutely and  unconditionally  transferred  from  defendant  to  the  prosecutor,  but  the 
transaction  was  merely  a  collection  and  an  advance  by  prosecutor  of  the  money,  less 
than  $50,  to  defendant,  that  then  the  defendant  could  only  be  convicted  of  a  misde- 
meanor. 

4.  Same— Evidence— Checks  Drawn  by  Defendant. 

On  a  trial  for  swindling  by  means  of  a  worthless  draft,  upon  which  defendant  had 
procured  the  entry  of  a  credit  in  his  behalf  for  $275,  drafts  drawn  by  him  upon  said 
money  were  admissible  as  evidence  to  show  that  he  exercised  ownership,  control,  and 
dominion  over  the  said  $275. 

Appeal  from  the  District  Court  of  Jones.  Tried  below  before  Hon. 
Ed  J.  Hamneb. 

Appeal  from  a  conviction  for  swindling;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  case  is  sufficiently  stated  in  the  opinion. 
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Christenherry  &  Colbert,  for  appellant. — ^The  indictment  was  fatally 
defective.  1.  It  failed  to  allege  in  what  capacity  the  said  R.  V.  Colbert 
was  conducting  a  banking  business  business;  whether  in  an  individual 
capacity  or  as  a  corporation.  Nasets  v.  State,  32  S.  W.  Rep.,  698.  2.  It 
failed  to  allege  that  the  draft  was  delivered  to,  and  accepted  by,  R.  V. 
Colbert.    Lutton  v.  State,  14  Texas  Crim.  App.,  618. 

The  facts  showing  that  defendant  only  obtained  $25  in  money  at  the 
time  of  the  alleged  swindle,  the  special  requested  instruction,  on  an 
offense  less  than  a  felony,  should  have  been  given. 

Where  the  draft  only  gave  the  drawer  a  credit  in  the  bank  charged  to 
have  been  swindled,  and  such  draft  so  drawn  was  dishonored,  and  the 
drawer  obtained  only  a  part  of  the  amount  of  the  draft,  he  could  only  be 
prosecuted  for  the  amount  he  obtained  before  the  draft  was  returned 
dishonored. 

Appellant  only  obtained  $25  on  the  draft  at  the  time  it  was  drawn,  and 
afterwards  $12.50,  by  virtue  of  a  check  drawn  on  said  bank  in  favor 
Geo.  Castles.  This  was  the  full  amount  obtained  on  such  credit,  making 
in  all  $37.60. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

[No  briefs  found  with  the  record. — ^Reporter.] 

HENDERSON,  Judge. — Appellant  was  convicted  of  swindling,  and 
his  punishment  assessed  at  two  years  confinement  in  the  penitentiary, 
and  prosecutes  this  appeal. 

There  is  nothing  in  appellant^s  motion  to  the  jurisdiction  of  the  court, 
and  requiring  his  case  to  be  transferred  to  the  County  Court.  The  indict- 
ment, on  its  face,  shows  a  felony,  and  not  a  misdemeanor. 

Appellant  made  a  motion  to  quash  the  indictment  on  the  ground  that 
it  fails  to  charge  an  offense ;  his  motion  to  quash  being  predicated  on  the 
failure  of  the  indictment  to  charge  whether  said  bank  was  a  corporation, 
a  partnership,  or  an  individual.  The  case  cited  by  appellant,  Nasets  v. 
State,  32  S.  W.  Rep.,  698,  has  no  application  to  this  case.  In  that  case 
the  name  was  not  of  an  individual,  but  such  as  might  be  applied  to  a 
corporation,  a  joint-stock  company,  or  a  copartnership;  and  we  simply 
held  in  that  case  that  under  such  circumstances  it  should  be  alleged 
whether  the  bank  was  a  corporation,  a  joint-stock  company,  or  an  indi- 
vidual. In  this  the  allegation  is  that  the  fraudulent  representations 
were  made  to  R.  V.  Colbert,  that  he  was  the  owner  of  the  money 
obtained,  and  that  he  was  the  owner  of  the  Jones  County  Bank. 

There  was  also  a  motion  to  quash  the  first  count  in  the  indictment 
because  no  trade  or  exchange  was  alleged  in  connection  with  the  false 
representations.  The  allegation  in  that  regard  is  as  follows :  "Said  J.  T. 
Faulk  did  then  and  there  falsely  pretend  and  fraudulently  represent  to 
the  said  R.  V.  Colbert  that  he,  the  said  J.  T.  Faulk,  then  had  three  hun- 
dred dollars  of  money  in  the  National  Bank  of  Wilmington,  in  Wilming- 
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ton.  North  Carolina,  and  Hid  thereby  then  and  there  fraudulently  induce 
the  said  E.  V.  Colbert  to  exchange  his  said  three  hundred  dollars  of 
money  for  a  draft  then  and  there  drawn  by  the  said  J.  T.  Faulk  on  said 
National  Bank  of  Wilmington.'*  (Then  follows  a  description  of  the 
draft.)  In  support  of  this  contention,  we  are  referred  to  the  case  of 
Lutton  V.  State,  14  Texas  Crim.  App.,  518.  In  that  case  it  was  very  clear 
that  no  trade  or  delivery  of  the  check  or  draft  which  was  a  part  of  the 
false  pretense  was  alleged,  and  the  court  say:  "We  are  of  opinion  that 
the  motio^  to  quash  the  indictment  should  have  been  sustained,  because 
it  is  nowhere  alleged  in  the  indictment  that  the  check  or  draft  was  deliv- 
ered to  or  accepted  by  Baker  and  Burrows  as  a  consideration  upon  which 
they  loaned  the  money  to  the  appellant."  A  number  of  cases  are 
referred  to  in  that  decision  to  sustain  the  action  of  the  court  in  quashing 
the  indictment.  In  Cummings  v.  State  36  Texas  Crim.  Kep.,  152,  that 
case  was  followed;  and  it  was  reversed  because  the  'ndictment  failed  to 
show  that  there  was  any  trade  or  delivery  of  the  diamond  pin  by  Cum- 
mings to  Cohen,  on  which  the  $75  was  alleged  to  have  been  obtained. 
The  authorities  which  have  been  followed  by  this  court  go  to  the  extent 
of  holding  that  bare  representations  made  in  regard  to  property  are  not 
enough;  that  in  connection  with  such  representations  in  regard  to  prop- 
erty, its  ownership,  or  quality,  which  are  alleged  to  be  false,  and  upon 
which  the  party  is  alleged  to  have  procured  the  money  or  other  property, 
it  must  be  shown  by  the  indictment  that  there  was  a  sale  or  exchange  of 
the  property  in  question.  As  was  said  in  State  v.  Philbrick,  31  Maine, 
401 :  "The  sale  or  exchange  ought  to  be  set  forth  in  the  indictment,  and 
that  the  false  pretenses  should  be  alleged  to  have  been  made  with  the 
view  of  effecting  such  sale  or  exchange,  and  that  by  reason  thereof  the 
party  was  induced  to  buy  or  exchange,  as  the  case  may  be.'*  In  none  of 
the  cases  in  which  the  indictment  was  quashed  was  the  allegation  such  as 
is  found  in  this  case.  Here  it  is  alleged  in  connection  with  the  false  pre- 
tenses, "that  the  said  J.  T.  Faulk  did  thereby  then  and  there  fraudu- 
lently induce  the  said  E.  V.  Colbert  to  exchange  his  said  three  hundred 
dollars  in  money  for  a  draft,"  etc.  This  is  a  distinct  allegation  of  an 
exchange,  and,  in  our  opinion,  was  sufficient.  Nasets  v.  State,  32  S.  W. 
Rep.,  698. 

The  second  count  in  the  indictment  seems  to  have  been  ignored  by  the 
court,  and  the  prosecution  proceeded  to  a  conviction  solely  upon  the  first 
count,  and  the  case  must  stand  or  fall  upon  that  count.  The  indictment 
charges  that  appellant  obtained  $300  of  current  money  of  the  United 
Sta?tes  by  means  of  false  pretenses,  which  were,  substantially,  that  he 
had  $300  in  the  National  Bank  of  Wilmington.  The  State  showed  that 
he  received  in  cash  at  the  time  $25.  It  also  showed  that  Colbert,  the 
proprietor  of  the  bank,  entered  up  a  credit  of  $275,  and  gave  him  a  slip 
certificate  of  deposit  for  that  amount.  The  court  in  its  charge  treats  the 
transaction  as  the  obtention  of  $300  in  money,  and  the  charge  given  by 
the  court  alone  presents  that  phase  of  the  case.  Appellant  asked  the 
court  to  charge  a  misdemeanor;  that  is,  if  appellant  only  received  $25, 
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and  not  over  $50,  in  money,  by  means  of  the  false  representations,  to  find 
him  guilty  only  of  a  misdemeanor.  This  the  court  refused  to  give,  and 
appellant  reserved  his  bill  of  exceptions.  Certainly,  if  the  facts  showed 
that  on  the  presentation  of  the  draft  on  the  Wilmington  Bank  the  pros- 
ecutor, Colbert,  had  handed  out  $300  in  money,  and  defendant  had 
reserved  out  of  that  amount  $25,  and  handed  the  prosecutor  $276  as 
a  deposit^  he  would  have  actually  received  all  of  said  $300^  and  the 
question  here  presented  would  not  have  arisen.  If  appellant  had  sold 
the  check  in  question,  had  discounted  it  with  the  prosecutor,  and  the 
prosecutor  had  passed  to  his  credit  $300,  we  are  inclined  to  the  opinion 
that  the  prosecution  could  have  been  maintained  as  a  felony,  though  in 
fact  no  money  was  actually  passed  over  the  counter.  But  the  shape  of 
this  transaction  was  different.  It  appears  from  the  State's  evidence  that 
the  prosecutor  first  proposed  to  appellant  (he  having  informed  him  that 
he  had  some  $300  in  the  National  Bank  of  Wilmington)  to  bring  his 
money  to  Texas  and  put  the  same  in  his  bank;  that  the  collection  and 
transfer  would  not  cost  him  anything,  if  he  would  keep  his  account  with 
him.  Appellant  acquiesced  in  this,  and  the  draft  was  drawn  in  favor  of 
the  prosecutor,  who  at  first  advanced  $10  on  it,  but  suggested  to  the  pros- 
ecutor that  thali  might  not  be  sufficient  for  his  demands,  as  he  was  going 
to  Abilene,  and  the  prosecutor  then  gave  him  $25  of  the  amount.  It 
seems  that  the  next  day  a  check  for  $12.60  was  drawn  against  this  deposit 
in  favor  of  a  party  living  in  Anson,  which  was  paid.  In  a  short  time 
other  drafts  were  drawn  against  this  deposit,  which  the  prosecutor 
refused  to  pay,  and  then  telegraphed  to  the  National  Bank  of  Wilming- 
ton, and  was  informed  that  appellant  had  no  money  in  said  bank.  Now, 
from  the  State's  own  testimony  the  proof  tends  to  show,  not  an  absolute 
and  unconditional  transfer  of  the  $275  to  the  prosecutor,  but  the  real 
transaction  appears  to  have  been  the  collection  of  the  Wilmington  draft 
by  the  prosecutor,  and  in  advancing  $25  on  that  draft  at  the  time,  and  in 
a  day  or  two  thereafter  paying  an  additional  check  of  $12.50.  How  the 
prosecutor  regarded  it  is  evidenced  from  the  fact  that  he  refused  to 
honor  other  drafts  of  the  appellant;  and  we  take  it  from  the  record  in 
this  cause,  that  if  the  appellant,  at  the  time  of  the  original  transaction, 
had  demanded  the  entire  $300,  the  prosecutor  would  have  refused  to  turn 
it  over  to  him.  However  that  may  be,  as  stated  before,  the  testimony 
tends  to  show  a  transaction  by  which  the  prosecutor  undertook  to  collect 
and  transfer  from  the  Wilmington  Bank  $300,  the  appellant  represent- 
ing that  he  had  $300  in  said  Wilmington  Bank,  and  that  he  advanced 
him  only  $25  on  account  of  said  transaction,  and  paid  a  check  of  $12.50 
a  few  days  thereafter.  The  proof  was  unquestionably  sufficient  to  have 
demanded  of  the  trial  court  a  charge  to  the  effect  that  if  the  $300  was 
not  absolutely  and  unconditionally  transferred  to  the  appellant  by  the 
prosecutor,  but  the  real  transaction  was  merely  a  collection  by  the  Jones 
County  Bank  of  $300  from  the  Wilmington  Bank  on  account  of  the 
appellant,  and  that  on  that  account  the  prosecutor  advanced  appellant 
$25,  if  the  jury  should  believe  such  to  be  the  fact,  in  that  event  they 
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could  only  convict  appellant  of  a  misdemeanor.  In  our  opinion,  this 
phase  of  the  case  was  presented,  and  it  should  have  been  given  to  the 
jury.  Gaskins  v.  State  (Texas  Crim.  App.),  38  S.  W.  Rep.,  470.  In  this 
connection  the  court  admitted  testimony  of  certain  drafts  drawn  by  the 
appellant  on  the  Jones  County  Bank,  and  in  its  charge  the  court  limited 
the  purpose  of  this  testimony  to  show  that  defendant  exercised  owner- 
ship, control,  and  dominion  over  the  $275.  We  think  this  testimony 
was  admissible  as  tending  to  show  such  fact.  This,  however,  emphasizes 
the  view  above  expressed  as  to  the  right  of  the  defendant  to  have  the 
jury  instructed  as  to  a  misdemeanor.  For  the  error  discussed,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


David  Kobles  v.  The  State. 

No.  1144.    Decided  June  23.  1807. 

1.  Indictment— Burglary  and  Beceiving  Stolen  Property— Felony  and  "Mim- 

demeanor  Counts— Jurisdiction. 
Where  an  indictment  contains  two  counts,  one  for  burglary,  which  is  a  felony, 
and  one  for  receiving  stolen  property  worth  $4,  which  is  a  misdemeanor,  and  the  ver- 
dict of  the  jury  acquitted  the  defendant  of  the  burglary,  but  found  him  guilty  upon 
the  second  count  of  receiving  stolen  property  worth  $4;  and  judgment  was  rendered 
accordingly;  Held,  the  judgment  was  erroneous.  The  District  Court  could  not  ac- 
quire jurisdiction  of  the  separate  and  distinct  misdemeanor  offense,  for  receiving 
stolen  property,  simply  by  reason  of  the  fact  that  burglary  had  been  charged  in  an- 
other count  in  the  same  indictment. 

2.  Same— Jurisdiction. 

Where  an  indictment  charges  a  felony  and  a  separate  and  distinct  misdemeanor  in 
separate  counts,  the  acquittal  of  the  felony  ends  the  jurisdiction  of  the  district  court. 

8.    Same— Lesser  Degrees. 

But  where  an  indictment  charges  a  felony,  consisting  of  lesser  degrees,  the  district 
court  would  retain  its  jurisdiction,  and  could  render  judgment,  though  the  offense 
established  was  a  misdemeanor.  In  such  case,  the  averments  in  the  indictment  show- 
ing a  felony  will  alone  confer  the  jurisdiction  upon  the  district  court. 

Appeal  from  the  District  Court  of  Webb.  Tried  before  Hon.  A.  L. 
McLean. 

Appeal  from  a  conviction  for  fraudulently  receiving  eight  bushels  of 
com,  worth  $4;  penalty,  nine  months  imprisonment  in  the  county  jail. 

No  statement  necessary. 

[No  brief  for  appellant.] 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,    Judge. — Appellant    was    convicted    of    fraudulently 
receiving  eight  bushels  of  com,  worth  $4,  knowing  the  same  to  have  been 
stolen.    The  indictment  contains  two  counts;  the  first  charging  burglary, 
38  Texas  Crim.  App.— 6 
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and  the  second  fraudulently  receiving  the  said  $4  worth  of  com.  The 
first  count  charges  a  felony;  the  second,  upon  its  very  face,  and  by  its 
terms,  sets  forth  a  misdemeanor.  This  being  true,  the  District  Court  had 
no  jurisdiction  of  the  offense  set  forth  in  the  second  count.  The  District 
Couri;  could  not  acquire  jurisdiction  of  the  misdemeanor  averred  in  said 
second  count  by  reason  of  the  fact  that  a  felony  had  been  charged  in  the 
first  count.  The  acquittal  of  the  appellant  under  the  count  charging 
burglary  left  the  indictment  charging  only  a  misdemeanor  as  a  separate 
and  distinct  count,  and,  this  being  true,  the  jurisdiction  of  that  court 
was  terminated.  If  the  indictment  charges  a  felonious  theft,  embezzle- 
ment, swindling,  receiving  or  concealing  stolen  property,  and  on  the  trial 
the  proof  fails  to  show  a  felony,  a  misdemeanor  conviction  can  be  had. 
In  that  character  of  case  the  jurisdiction  of  the  District  Court,  having 
attached  by  reason  of  the  felony  charge,  would  not  be  lost  by  reason  of  a 
failure  of  the  proof  to  sustain  such  felony.  The  averments  of  the  indict- 
ment in  that  case  showing  a  felony  would  confer  jurisdiction  upon  the 
district  court,  and  would  exclude  jurisdiction  of  the  county  court  to 
entertain  the  indictment.  The  District  Court  having  acquired  jurisdic- 
tion in  such  character  of  case,  could  retain  it  to  its  final  termination.  To 
hold  otherwise  would  lead  to  interminable  confusion.  Hence  we  have 
held,  and  still  hold,  that  the  district  court  has  jurisdiction  of  an  indict- 
ment charging  a  felony,  and  can  try  the  cause,  and,  if  the  proof  of  the 
value  is  sufficient  to  show  a  felony,  the  conviction  would  be  legal,  and^ 
having  so  acquired  jurisdiction,  that  court  is  authorized  to  sustain  the 
conviction,  though  it  be  for  a  misdemeanor.  We  have  never  held  that, 
where  an  indictment  charges  nothing  but  a  misdemeanor  by  its  terms> 
the  district  court  had  jurisdiction  to  try  the  accused,  except  in  those 
counties  where  the  Legislature  has  deprived  the  county  court  of  such 
jurisdiction,  and  conferred  it  upon  the  district  court.  Where  that  has 
been  done,  of  course  the  district  court  would  have  jurisdiction,  because 
the  Legislature  has  authority,  by  constitutional  provision,  to  change  the 
jurisdiction  of  the  county  court,  and  confer  it  upon  the  district  courts 
We  are  not  here  discussing  cases  involving  official  misconduct. 

Because  the  court  did  not  have  jurisdiction  to  try  the  accused  of  the 
misdemeanor  set  out  in  the  second  count  of  the  indictment,  the  judgment 
is  reversed  and  the  prosecution  dismissed. 

Reversed  and  dismissed. 


Bob  Boggs  v.  The  State. 

No.  1338.    Decided  June  23.  1897. 

1.    Continuaxice— New  Trial. 

If,  on  a  motion  for  a  new  trial,  in  so  far  as  it  involves  the  action  of  the  eovrt  in 
overruling  an  application  for  continuance,  it  is  made  to  appear,  in  connection  with 
the  other  testimony  adduced  on  the  trial,  that  the  proposed  absent  testimony  ie  not 
probably  true,  but  totally  false,  it  will  be  held,  that  the  continuance  was  properly 
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refused  and  the  motion  for  new  trial  was  properly  overmledy  notwithstanding  due 
diligence  to  get  the  witneraes  may  have  been  shown,  and  notwithstanding  the  pro- 
posed absent  testimony  would  be  material,  if  true. 

2.    Theft  of  Cattle— Additioiial  InBtractions  Asked  by  Jury  as  to  Penalty- 
Charge  of  Court. 

On  a  trial  for  cheft  of  cattle,  where  the  jury,  after  having  retired  to  consider  of 
their  verdict,  notified  the  court  that  they  desired  additional  instructions;  and  the  de- 
fendant having  been  brought  into  court,  the  jury  stated,  that  they  wanted  "to  know 
the  law  of  from  two  to  four  years  imprisonment;  whether  it  has  reference  to  the 
height  of  the  crime  or  whether  there  is  any  respect  of  persons;"  Held,  the  trial  court 
correctly  construed  the  question  to  mean,  whether  they  should  fix  the  punishment 
according  to  the  enormity  of  the  crime,  the  amount  involved,  and  th'^  attendant  cir- 
cunubtances,  or  whether  they  could  take  into  consideration  the  standing  of  the  party; 
and  correctly  answered  the  question  by  instructing  them  that  if  they  believed  beyond 
a  reasonable  doubt  that  defendant  was  guilty  as  charged,  then  the  amount  of  the 
punishment  was  in  their  discretion  to  be  not  less  than  two  nor  more  than  four  years. 

8.    Circumstantial  ETidence-<?harge. 

See  charge  on  circiunstantial  evidence,  held  sufficient. 

Appeal  from  the  District  Court  of  Burnet.  Tried  below  before  Hon. 
John  M.  Furman. 

Appeal  from  a  conviction  for  theft  of  forty  head  of  cattle;  penalty, 
four  years  imprisonment  in  the  penitentiary. 

The  niaterial  facts  in  the  case  can  be  readily  gathered  from  the 
opinion. 

The  matters  pertaining  to  defendant's  application  for  continuance 
are  elaborately  stated  in  the  opinion. 

The  charge  of  the  trial  court  upon  circumstantial  evidence  was  as  fol- 
lows: "In  order  to  warrant  a  conviction  of  a  crime  on  circumstantial 
evidence,  each  fact  necessary  to  the  conclusion  sought  to  be  established 
must  be  proved  by  competent  evidence  beyond  a  reasonable  doubt.  All 
the  facts  (that  is,  the  necessary  facts  to  the  conclusion)  must  be  consist- 
ent with  each  otiier,  and  with  the  main  fact  sought  to  be  proved;  and 
the  circumstances,  taken  together,  must  be  of  a  conclusive  nature,  lead- 
ing on  the  whole  to  a  satisfactory  conclusion  and  producing  in  effect  a 
reasonable  and  moral  certainty  that  the  accused,  and  no  other  person, 
committed  the  offense  charged.  But  in  such  cases  it  is  not  sufficient  that 
the  circumstances  coincide  with,  account  for,  and  therefore  render  prob- 
able the  guilt  of  the  defendant.  They  must  exclude  to  a  moral  certainty 
every  other  hypothesis.'' 

The  case  was  one  entirely  of  circumstantial  evidence. 

The  matters  connected  with  the  additional  instructions  given,  in 
response  to  questions  asked  by  the  jury,  are  fully  set  out  in  the  opinion, 
and  need  no  further  statement. 

Maihews  &  Browning  and  Blackburn  &  Hammond,  for  appellants. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellant  and  W.  L.  Yerger  were  indicted  in 
separate  indictments,  charged  with  the  theft  of  forty  head  of  cattle,  the 
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property  of  George  Hammond.  Upon  the  trial,  appellant  was  convicted, 
and  given  four  years  in  the  State  penitentiary. 

When  the  case  was  called  for  trial,  appellant  filed  his  application  for  a 
continuance  on  account  of  the  absence  of  Will  Long,  Cris  Bolton,  and 
W.  B.  Armstead.  Will  Long  is  alleged  to  be  a  resident  of  the  Osage 
Indian  Nation.  Interrogatories  were  filed  in  the  court  looking  to  the 
taking  of  his  depositions.  Attachments  were  issued  for  Bolton  and  Arm- 
stead.  It  is  stated  in  the  application  that  Bolton  was  a  resident  of  Pre- 
sidio County,  but  had  a  ranch  in  the  Osage  Nation,  of  which  Will  Long 
had  charge;  that  Armstead  resided  in  Bandera  County,  and  the  cattle 
appellant  is  charged  with  stealing  were  obtained  by  appellant  and  Yer- 
ger  from  said  Armstead  for  the  purpose  of  being  shipped  to  pasture  lands 
in  Oklahoma  or  the  Indian  Territory.  He  expected  to  prove  by  Long 
and  Bolton  that  they  were  in  Texas,  going  from  the  direction  of  Lam- 
pasas, and  going  in  the  direction  of  the  pasture  where  the  property  was 
taken;  that  the  defendant  was  coming  from  the  direction  of  where  the 
property  was  taken  towards  Lampasas,  and  met  said  Long  and  Bolton  in 
the  road;  that  he  was  en  route  to  the  ranch  of  "Bill  Williams;"  that 
Long  and  Bolton  informed  him  that  they  had  just  passed  Williams'  resi- 
dence, and  ascertained  that  he  was  not  at  home,  but  had  gone  to  San 
Antonio,  whereupon  the  defendant  turned  and  accompanied  Long  and 
Bolton  on  their  journey;  that  this  occurred  about  6  or  half-past  6  o'clock 
in  the  evening.  The  three  camped  for  the  night  in  what  is  known  as  the 
*^6albraith  Pasture."  This  was  in  the  immediate  neighborhood  of  the 
pasture  from  which  the  cattle  were  that  night  stolen.  They  camped  in 
the  pasture  that  night,  and  about  half-past  4  o'clock  in  the  morning 
mounted  their  horses,  and  started  in  the  direction  of  Liberty  Hill.  Rid- 
ing in  the  direction  of  Liberty  Hill,  they,  W.  L.  Yerger  and  defendant, 

met  or  overtook  W.  B.  Armstead  and Burton,  who  were  driving  a 

bunch  of  2-year-old  steers.  Appellant  informed  Armstead  of  his  previ- 
ous meeting  with  Long  and  Bolton,  and  of  his  (appellant's)  "desire  to 
obtain  cattle  to  pasture;"  whereupon  Armstead  turned  over  his  bunch  of 
cattle  to  appellant  and  Yerger,  to  be  shipped  to  White  Eagle,  Oklahoma 
Territory,  the  shipment  to  be  made  in  Armstead's  name ;  that  appellant 
was  to  pasture  said  cattle  for  twelve  months  in  said  Territory,  which  was 
defendant's  residence,  he  paying  the  freight  on  the  cattle,  and  for  this  he 
was  to  receive  $2.25  per  head  for  each  and  all  of  said  bunch  of  cattle. 
Armstead  stated  to  him  that  he  had  business  to  transact  near  Lampasas, 
and  instructed  appellant  to  wire  Burton  at  Lampasas  when  the  cattle 
were  ship])ed,  which  the  defendant  did.  He  does  not  know  the  where- 
abouts of  Burton,  nor  his  Christian  name.  This  is  the  substance  of  the 
testimony  that  appellant  expected  to  prove  by  the  absent  witnesses,  as 
set  out  in  tlie  application  for  a  continuance. 

The  evidence  on  the  trial  for  the  State  (the  appellant  introducing 
none)  discloses  that  appellant  came  to  Texas  in  December,  1896,  bring- 
ing his  wife  and  child  with  him,  and  they  were  living  on  the  place  of 
Mrs.  Yerger,  the  mother  of  his  codefendant,  W.  L.  Yerger,  and  that 
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W.  L.  Yerger  also  lived  with  his  mother.  On  the  evening  preceding  the 
theft  at  night,  appellant  and  Yerger,  or  parties  whom  the  witnesses 
testified  they  thought  and  believed  to  be  Yerger  and  defendant,  were  seen 
riding  through  a  pasture  near  that  from  which  the  cattle  were  stolen  that 
night.  Early  the  next  morning,  they  were  seen  going  from  the  direction 
of  the  pasture  where  the  cattle  were  stolen,  towards  Liberty  Hill,  driving 
a  bunch  of  2-year-old  steers  very  rapidly;  the  witness  says  "in  a  trot." 
The  witness  Rounsville  testified  that  in  this  bunch  were  two  animals 
which  he  noticed  particularly,  and  described  them  accurately.  These  two 
were  shown  to  be  the  property  of  Hammond,  the  alleged  owner,  and 
were  in  the  pasture  the  day  before  the  theft. 

While  the  identification  of  the  defendant  and  Yerger  at  this  point 
was  not  as  definite  as  it  might  have  been,  yet  the  testimony  indicates 
that  they  were  the  men  in  charge  of  the  cattle.  This  was  on  the  morn- 
ing of  the  9th  of  March.  During  that  day  appellant  and  Yerger  were 
in  Liberty  Hill,  and  appellant  was  introduced  to  the  railroad  agent 
by  Yerger  as  W.  B.  Ohmstead.  Arrangement  was  made  by  defendant, 
under  the  name  of  Ohmstead,  with  the  railroad  agent,  to  ship  the  cattle 
to  White  Eagle,  Oklahoma  Territory,  thirty-five  head  being  the  number 
specified,  which  was  the  number  shipped.  Yerger  accompanied  these 
cattle  on  the  train  from  Liberty  Hill,  and  reached  White  Eagle  on  the 
train  with  the  cattle,  the  agent  giving  him  free  passage  over  the  line  of 
railroad.  The  defendant  took  the  passenger  train  at  the  same  point,  and 
reached  White  Eagle,  coming  from  the  north,  instead  of  the  south,  a 
few  hours  before  the  cattle  reached  that  point.  This  was  in  the  section 
of  country  where  defendant  alleged  his  residence  to  be.  When  the  cattle 
reached  this  point,  the  defendant  introduced  W.  L.  Yerger  to  the  rail- 
road agent  there  as  W.  B.  Ohmstead.  The  cattle  were  unloaded,  placed 
in  the  pen,  and  early  the  next  morning  their  brands  and  marks  were 
changed ;  the  marks  so  as  to  obliterate  the  old  mark  in  one  ear  entirely, 
Biaking  a  different  mark  in  that  ear,  and  the  brands  changed  from 
8  to  [0|.  They  were  then  carried  and  placed  in  the  pasture,  and  the 
parties  returned  at  once  to  Texas,  and  were  shortly  afterwards  arrested, 
charged  with  the  theft  of  the  cattle.  On  the  same  day  the  cattle  were 
shipped,  defendant  telegraphed  Z.  A.  Burton,  at  Lampasas,  Texas,  as 
follows:  "Will  leave  at  2:30  p.  m.  W.  B.  Ohmstead."  The  cattle  stolen 
were  2-year-old  steers,  kept  by  the  owner  in  one  of  his  pastures,  and 
salted  by  him  every  few  days,  and  seem  to  have  been  trained  to  come  at 
his  call.  Among  them  were  two  young  steers  noted  by  the  witness 
Rounsville,  and  seen  driven  by  the  parties  above  mentioned,  early  in 
the  morning  after  the  theft  at  night.  These  same  two  steers  were  found 
in  the  pasture  in  the  Territory. 

It  may  be  conceded,  so  far  as  the  decision  of  this  case  is  concerned, 
that  the  diligence  was  sufficient,  and,  if  the  testimony  is  true,  the  con- 
tinuance should  have  been  granted.  If  Armstead  and  Burton  committed 
the  theft  of  the  cattle,  and  appellant  was  not  present  at  the  time,  nor 
participated  in  such  theft  as  a  principal,  then  his  receiving  tlie  cattle 
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the  next  day  from  Armstead,  knowing  them  to  have  been  stolen,  would 
defeat  this  action,  for  they  would  not  be  guilty  of  theft  under  that  state 
of  case.  Therefore,  if  true,  the  testimony  would  be  material.  But  we 
are  of  opinion  not  only  that  the  testimony  is  not  probably  true,  but  it  is 
totally  false.  A  casual  inspection  of  the  record,  the  statement  of  facts, 
and  the  application  for  a  continuance  makes  and  renders  this  conclusion 
correct.  For  instance,  appellant  swears  in  his  application  for  a  contin- 
uance that  he  did  not  know  the  name  of  Burton,  when  he  had,  about  a 
month  before  that,  sent  a  telegram  to  Z.  R.  Burton,  in  obedience  to  the 
instruction,  as  he  swears  in  his  application,  of  W.  B.  Armstead.  Again, 
the  appellant  had  himself  introduced  to  the  railroad  agent  at  Liberty 
Hill  as  W.  B.  Ohmstead,  and  in  that  name  shipped  the  cattle  which  he 
asserts  he  had  a  right  to  control,  innocently;  and  at  the  other  end  of  the 
line,  in  the  Indian  Territory,  he,  being  known  there,  introduced  Yerger 
as  W.  B.  Ohmstead,  the  shipper  of  said  cattle.  Yerger  was  well  known 
at  Liberty  Hill  as  W.  L.  Yerger,  having  been  raised  a  few  miles  from  said 
place.  If  appellant's  possession  of  the  cattle  was  under  a  contract  for 
pasturing  from  Armstead,  it  was  certainly  a  singular  proceeding  on  his 
part  to  make  these  false  representations  at  both  ends  of  the  line,  and  to 
change  the  marks  and  brands  on  the  cattle,  in  order  to  destroy,  as  far  as 
he  could,  their  identity.  No  intelligent  or  reasonable  set  of  men  occupy- 
ing the  place  of  jurors  could  or  would  have  credited  such  a  remarkable 
story.  The  story  of  appellant  in  regard  to  these  matters  is  more  remark- 
able for  its  ingenuity  than  for  his  honesty  of  purpose  in  setting  it  up. 
The  story  itself,  as  related  by  him,  independent  of  the  evidence  in  the 
case  on  the  trial,  bears  the  strongest  evidence  of  dishonesty  and  falsity. 
The  action  of  the  court  in  overruling  the  application  for  a  continuance 
was  correct,  and  his  action  sustaining  this  ruling  in  overruling  the  mo- 
tion for  a  new  trial  was  also  correct. 

An  exception  was  reserved  to  the  charge  of  the  court  on  circumstantial 
evidence.  We  have  read  this  charge  of  the  court,  and  find  it  in  strict 
compliance  with  the  law.    It  is  free  from  the  exception  urged. 

By  his  third  bill  of  exceptions,  it  is  shown  that,  after  the  jury  had  re- 
tired to  consider  of  their  verdict,  they  returned  into  the  court  room, 
while  the  court  was  at  recess,  and  sent  for  the  presiding  judge.  When 
he  reached  the  court  room,  court  was  opened,  and  he  addressed  the  jury 
in  the  following  language:  "Gentlemen  of  the  jury,  I  am  informed  that 
you  want  some  further  instruction.  I  can  not  give  you  any  verbal  in- 
struction, and  I  can  not  give  you  any  instructions  in  the  absence  of  the 
defendant.  Is  it  a  fact  that  you  want  any  further  instructions?"  Upon 
receiving  an  affirmative  answer  as  to  one  point  (the  point  not  being 
stated),  the  defendant  was  brought  into  court.  The  court  then  asked 
the  jury  upon  what  point  they  wanted  further  instructions,  and  one  of 
the  jurors  answered  as  follows:  "I  want  to  know  the  law  of  from  two  to 
four  years  imprisonment — ^whether  it  has  reference  to  the  height  of  the 
crime,  or  whether  there  is  any  respect  of  persons.^'  The  court  then  in- 
structed the  jury  as  follows :    "In  response  to  your  request  for  further  in- 
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structions  as  to  the  punishment  affixed  by  law  for  the  theft  of  cattle  at 
not  less  than  two  nor  more  than  four  years  confinement  in  the  peniten- 
tiary, you  are  charged  that  in  the  event  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  is  guilty  as  charged,  then 
it  is  your  duty  to  affix  his  punishment  at  confinement  in  the  penitentiary 
for  any  term  of  years,  not  less  than  two  years  nor  more  than  four  years, 
as,  in  your  judgment  and  discretion,  the  evidence  may  require  and  de- 
mand." This  exception  was  reserved  to  this  proceeding,  upon  the  ground 
that  the  charge  was  not  given  in  response  to  the  question  asked  by  the 
jury,  and  was  not  upon  the  point  upon  which  the  jury  asked  instructions, 
and  served  to  emphasize  the  general  charge  of  the  court  in  regard  to 
punishment,  and  in  regard  to  inflicting  punishment  in  accordance  with 
their  judgment  and  discretion.  There  was  no  action  taken  by  the  court, 
in  regard  to  any  matter  connected  with  this  case,  in  the  absence  of  the 
defendant.  When  the  jury  requested  further  instructions,  appellant  was 
at  once  brought  into  court,  and  the  jury  were  then  requested  to  state  the 
point  upon  which  they  desired  further  instructions.  While  the  question 
put  by  the  juror  was  not  as  intelligible  as  it  might  have  been,  yet  we 
think  the  court  correctly  understood  the  import  of  the  question,  and 
correctly  answered  it.  The  question  put  by  the  juror  sought  to  inquire 
of  the  court  whether  they  should  fix  the  punishment  according  to  the 
enormity  of  the  crime,  the  amount  involved,  and  the  attendant  circum- 
stances, or  whether  they  could  take  into  consideration  the  standing  of 
the  party;  and  the  court  correctly  answered  them,  as  set  out  in  the  stat- 
ute, that  if  they  believed  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  was  guilty  as  charged,  then  the  amount  of  punish- 
ment to  be  affixed  was,  in  their  discretion,  to  be  not  less  than  two  nor 
more  than  fotir  years.  We  are  of  opinion  that  this  action  of  the  court 
was  correct. 

There  is  no  merit  in  any  of  the  remaining  matters  set  up  by  appellant 
worthy  of  consideration.  The  testimony  is  ample  and  the  facts  show  a 
deliberately  planned,  well  executed  theft,  in  pursuance  of  a  conspiracy 
entered  into  for  that  purpose.    The  judgment  is  affirmed. 

Affirmed. 


R.  H.  Jones  v.  The  State. 

No.  1219.    Decided  May  19,  1897. 
Motion  for  Rehearins  Decided  June  23«  1897. 

1.  Preparation  of  Becord  for  Apx>eal. 

The  court  again  calls  attention  to  the  fact  that  care  should  be  taken  by  the  lower 
courts  in  preparing  a  record  for  appeal,  so  that  the  points  may  be  clearly  presented 
without  unnecessary  prolixity  or  confusion. 

2.  General  Bule  ae  to  Cross-Examination  of  a  Witness. 

The  general  rule  is,  that  if  a  party,  in  the  cross-examination  of  a  witness,  departs 
from  the  matter  elicited  in  chief,  he  makes  the  witness  his  own  witness;  and  when- 
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ever  the  matter  is  not  pertinent  or  germane  to  that  elicited  in  chief,  the  witness 
becomes  the  witness  of  the  party  attempting  to  prove  such  matter. 

3.  Wife  as  a  Witnesa— Gross-Examination  of. 

A  wife  can  be  a  witness  for  her  husband,  but  not  against  him;  and,  when  she  is  a 
witDess  for  him,  the  State  can  legitimately  cross-examine  her  as  to  the  facts  sworn  to 
by  her  on  her  direct  examination.  But  on  such  cross-examination,  if  the  State  is 
permitted,  over  defendant's  objections,  to  prove  other  independent  facts  not  elicited 
on  the  examination  in'  chief,  it  thereby  makes  her  a  State's  witness  against  her  hus- 
band, which  can  not  be  done.  And  if  the  matters  so  elicited  on  cross-examination 
are  of  a  material  character,  it  will  constitute  reversible  error. 

4.  Murder— Insulting  Words  and  Conduct  to  Wife—Wife  as  Witness— JBSvi- 

dence  Supporting  Her  Testimony. 
On  a  trial  for  murder,  where  the  defense  was  insulting  words  and  conduct  by  de- 
ceased towards  the  wife  of  defendant,  which  she  had  communicated  to  him,  and  the 
wife,  as  a  witness,  has  testified  to  such  insultmg  conduct  of  deceased  towards  her; 
and  the  theory  and  the  evidence  on  behalf  of  the  State  was  to  the  effect  that  her 
testimony  was  prompted  by  an  improper  motive,  was  recently  fabricated  and  manu- 
factured solely  to  aid  the  husband  in  his  defense;  Held,  it  was  error  to  exclude  the 
testimony  of  witnesses  going  to  establish  the  fact  that,  before  the  homicide,  she  had 
stated  to  them  the  facts  as  testified  to  by  her.  Such  testimony  was  admissible  to 
support  her  testimony,  and  also  for  the  purpose  of  showing  that  the  husband  be- 
lieved her  statements,  and  committed  the  homicide  in  consequence  of  them. 

6.    Same— Evidence. 

Where  the  defense  to  a  charge  of  murder  is  insulting  conduct  towards  a  wife,  it  is 
competent  for  defendant  to  prove  by  a  witness,  as  original  evidence,  that  prior  to 
the  homicide  his  wife  communicated  the  insulting  conduct  of  deceased  towards  her  to 
said  witness,  and  that  he  in  turn  told  it  to  defendant. 

6.  Same— Evidence- Reputation  of  Deceased. 

On  a  trial  for  murder,  where  the  defense  was  insulting  conduct  of  deceased  towards 
the  wife  of  defendant,  which  had  been  communicated  to  defendant  by  his  wife  prior 
to  the  killing,  it  is  competent  for  defendant  to  prove  that  the  general  reputation  of 
deceased  for  chaste  conduct  towards  women  was  bad,  inasmuch  as  such  evidence 
tended  to  show  that  he  had  reason  to  believe,  and  did  believe,  the  story  told  him  by 
his  wife.  In  addition  to  this,  defendant  had  the  right  to  prove  that  deceased's  gen- 
eral reputation  was  bad,  and  that  he  was  informed  of  such  reputation. 

7.  Same— Evidence— Statements  and  Declarations  of  Deceased  Prior  to  the 

Homicide— Hearsay. 

On  a  trial  for  murder,  where  the  defense  was  insulting  conduct  towards  the  wife 
of  defendant,  which  had  been  testified  to  by  the  wife  as  a  witness,  it  was  error  for 
the  court  to  permit  the  State,  for  the  purpose  of  disproving  her  testimony,  to  prove 
by  a  witness  that  subsequent  to  the  date  of  the  alleged  insults  he  saw  a  woman  in  the 
office  of  deceased,  and  that  deceased  told  him  it  was  Mrs.  Jones;  but  there  was  no 
testimony  identifying  said  Mrs.  Jones  as  the  wife  of  the  defendant.  Held,  the  testi- 
mony was  purely  hearsay,  and  inadmissible. 

8.  The  Bule  as  to  Conclusions  Deducible  from  Facts. 

The  rule  is,  that  no  conclusion  can  rise  higher  than  the  facts  from  which  it  is 
made,  and  where  a  conclusion  is  sought  to  be  made,  the  facts  upon  which  it  is  based 
must  be  clearly  proved. 

ON  MOTION  FOB  KEHEARING. 

9.  Wife  as  a  Witness— Examination  and  Cross-Ezamination— Bules  as  to. 

If  the  husband  is  upon  trial,  and  his  wife  is  a  witness,  and  she  should  swear  to 
facts  injurious  to  him  in  answer  to  questions  propounded,  he  could  not  complain;  but 
if  she  swears  to  certain  facts  and  circumstances,  the  cross-examination  must  be  con- 
fined to  the  matter  elicited  in  chief.  Everything  which  is  legitimate  for  the  pur- 
pose of  testing  her  knowledge  of  the  facts  sworn  to,  her  bias,  her  prejudice,  in  fact 
any  matter  that  goes  legitimately  to  discredit  her,  is  admissible  on  cross  examination. 
But  if  the  State  leaves  the  matter  testified  to  in  chief,  and  proposes  to  prove  inde- 
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pendent  criminative  facta  against  the  accused,  this  would  not  be  a  cross-examina- 
tion of  the  witness.  When  the  matter  is  depairted  from,  the  witness  ceases  to  be  a 
witness  for  her  husband  and  becomes  a  witness  for  the  State.  See  opinion  for  a  dis- 
cussion in  extenso  of  these  rules. 

10.  Same— Murder— Bee  Gestae. 

On  a  trial  for  murder,  where  the  defense  was  insulting  conduct  towards  the  wife, 
and  the  wife  has  testified  to  such  insulting  conduct,  and  that  her  husband  and  de- 
ceased had  been  friendly  until  she  communicated  the  facts  of  the  insulting  conduct 
to  her  husband;  and  it  was  contended  as  part  of  the  res  gestae,  that  the  State  had 
the  right  to  prove,  as  was  done,  by  the  wife  on  her  cross-examination,  matters  per- 
taining to  the  disposition  of  her  property,  and  deceased's  supposed  connection  there- 
with; and  the  squandering  of  her  property  by  her  husband;  Held,  the  rule  as  to  res 
gestae  is,  that  any  relevant  fact  to  the  main  fact  is  its  res  gestae  until  you  extend  it 
into  a  field  in  which  the  fact  has  no  probative  force.  But  it  would  be  a  most  re- 
markable and  novel  application  of  the  doctrine  of  res  gestae  to  extend  it  to  the  mat- 
ters mentioned,  and  that  would  permit  the  wife,  in  the  face  of  the  statute,  to  be 
made  a  witness  against  her  husband  in  regard  to  any  matter  relevant  to  the  case, 
whether  germane  to  what  she  had  sworn  in  chief  or  not. 

11.  Same— Bight  to  Support  a  Witness  in  Cases  Other  than  of  Impeach- 

ment by  Ck>ntradictory  Statements. 
The  courts  of  this  State  have  held,  in  an  unbroken  line  of <  decision,  that  where  a 
witness  is  attacked  by  showing  contradictory  statements,  the  witness  can  be  sup- 
ported. It  is  also  well  established,  that  when  a  witness  is  attacked  by  showing  that 
he  has  testified  corruptly,  or  has  recently  fabricated  his  testimony  for  a  purpose,  he 
can  be  supported  by  proof  that  he  made  the  same  statements  before  the  impugned 
motives  could  have  existed,  and  that  his  testimony  was  not  fabricated,  because  he  had 
told  the  same  story  before. 

12.  General  Beputation  of  Deceased  as  Bvidence. 

On  a  trial  for  murder,  where  the  defense  was  insulting  conduct  towards  the  wife, 
which  she  had  communicated  to  her  husband ,  the  general  reputation  of  deceased  as 
a  man  of  unchaste  and  lecherous  habits  is  admissible  in  evidence  upon  the  issue  as  to 
whether  defendant  believed  what  his  wife  told  him;  and  the  jury  had  the  right  to 
know  his  general  reputation,  in  order  to  determine  whether  defendant  believed  the 
story  told  him  by  his  wife. 

13.  Statements  and  Declarations  of  Deceased— Hearsay. 

On  a  trial  for  murder,  where  the  defense  was  insulting  conduct  towards  the  wife 
of  defendant,  the  testimony  of  a  witness  to  the  fact,  that  subsequent  to  the  date  of 
the  alleged  insulting  conduct  he  saw  a  woman  in  the  ofiice  of  deceased,  and  that  de- 
ceased told  him  she  was  the  wife  of  defendant,  was  hearsay,  and  inadmissible. 

Appeal  from  the  Criminal  District  Court  of  Dallas.  Tried  below  be- 
fore Hon.  Charles  F.  Clint. 

Appeal  from  a  conviction  for  murder  in  the  second  degree;  penalty, 
twenty  years  imprisonment  in  the  penitentiary. 

This  is  the  third  time  this  case  has  been  before  the  court  on  appeal. 
The  two  former  appeals  will  be  found  in  Ex  Parte  Jones,  31  Texas  Crim. 
Bep.,  422,  and  Jones  v.  The  State,  33  Texas  Crim.  Rep.,  492.  The  main 
facts  are  elaborately  reported  in  the  first  of  these  cases,  and  the  other 
important  facts  not  stated  in  that  case  will  be  found  below  in  the  briefs 
of  counsel  and  the  two  opinions  in  this  case. 

The  defense  was  that  the  deceased.  Veal,  raped  the  wife  of  the  defend- 
and  prior  to  his  marriage  to  her,  and  that  subsequently  after  her  marriage 
to  defendant  deceased  twice  came  to  defendant's  house,  and  was  guilty  of 
insulting  conduct  towards  his  said  wife.  That  these  facts  were  com- 
municated to  the  defendant  in  the  fall  of  1891,  and  that  the  killing  oc- 
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curred  upon  the  first  meeting  with  the  deceased,  as  the  result  of  sudden 
passion,  engendered  by  the  cause  above  recited. 

The  theory  of  the  State  was  that  the  killing  did  not  occur  upon  the 
first  meeting,  the  contention  of  the  State  being  that  the  defendant  saw 
the  deceased  at  the  Fair  Grounds,  in  Dallas  City,  on  Monday,  the  day 
before  the  homicide. 

The  State  also  relied  upon  the  alternative  theory  that  the  moving 
cause  of  the  homicide  was  a  property  motive,  and  disputed  the  truth  of 
the  adequate  cause  relied  upon  by  the  defendant. 

The  errors  relied  upon  for  a  reversal  of  the  judgment  are  presented  by 
bills  of  exception  contained  in  the  record,  and  may  be  summarized  as 
follows,  viz:  Errors  and  omissions  in  the  charge  of  the  court;  refusal  of 
requested  charges  and  continuance,  and  erroneous  admission  and  exclu- 
sion of  evidence. 

R,  B.  Seay,  J,  C.  Muse,  '8,  iff.  Russell,  and  Miller  &  WiUiams,  for  ap- 
pellant.— ^Upon  the  error  in  permitting  the  cross-examination  of  the  wife 
as  a  witness  upon  matters  not  germane  to  any  matter  about  which  she  had 
been  examined  by  defendant,  and  in  permitting  the  State  to  prove  by 
her  matters  foreign  to  anything  elicited  from  her  by  defendant,  they 
cited:  Wills.  Crim.  Stats.,  sees.  2441-2443;  Washington  v.  State,  17 
Texas  Crim.  App.,  197;  Johnson  v.  State,  28  Texas  Crim.  App.,  26; 
Johnson  v.  State,  27  Texas  Crim.  App.,  135;  Owen  v.  State,  7  Texas 
Crim.  App.,  173;  Bluman  v.  State,  33  Texas  Crim.  Kep.,  43;  Creamer  v. 
State,  34  Texas,  329;  Greenwood  v.  State,  35  Texas,  587;  Dill  v.  State, 
1  Texas  Crim.  App.,  282. 

The  court  erred  in  refusing  to  permit  defendant  to  testify,  in  his  own 
behalf,  that  within  a  few  days  after  the  communication  to  him,  by  his 
wife,  of  the  rape  and  insulting  conduct  of  Veal,  that  he,  defendant,  told 
the  witness  Kendall  of  said  communication  and  all  the  facts  communi- 
cated by  the  wife;  that  he  was  in  a  nervous  and  excited  condition  of 
mind,  shed  tears,  and  was  incapable  of  cool  reflection.  That  Kendall 
expressed  his  disbelief  of  the  statement,  and  stated  that  he  had  known 
defendant's  wife  since  she  was  a  child,  and  would  not  believe  that  she 
had  been  raped  or  insulted  by  any  man  unless  he  should  hear  it  from  her 
own  lips;  that  on  the  same  day  said  Kendall  came  to  defendant  and  com- 
municated to  defendant  that  he  had  talked  with  defendant's  wife  and 
that  she  had  informed  him  of  the  rape  and  insults  by  Veal,  and  said 
Kendall  then  stated  to  defendant  "every  word  that  your  wife  has  stated 
to  you  and  to  me  is  true — Veal  did  everything  she  says  he  did.  I  know  her 
to  be  incapable  of  telling  a  lie;  a  purer,  better  woman  never  lived,  and 
I  believe  every  word  she  says  about  it;"  and  that  repeatedly  from  then 
until  within  a  few  days  of  the  homicide  the  defendant  talked  with  said 
Kendall  about  said  communication  aforesaid  to  him  from  his  wife,  was 
always  greatly  excited  and  in  a  distressed  condition  of  mind,  and  was 
never  cool  and  calm  in  talking  of  the  same,  and  avowed  his  belief  in  the 
truth  of  the  said  communication  made,  and  in  the  fact  that  Veal  had 
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raped  his  wife,  and  after  her  marriage  had  insulted  her  by  his  lecherous 
visits,  and  said  Kendall  reiterated  to  defendant  his  belief  in  the  truth  of 
the  communication  so  made  by  defendant's  wife,  and  that  defendant  in 
said  conversation  talked  with  Kendall  about  the  reputation  and  char- 
acter of  the  deceased. 

And  the  court  also  erred  in  refusing  to  permit  the  defendant  to  prove 
by  his  wife  and  the  said  T.  G.  T.  Kendall  that  defendant's  wife  in  the 
fall  of  1891,  within  a  few  days  after  her  communication  to  the  defendant 
of  the  rape  by  Veal  and  his  subsequent  insulting  visits  to  her,  communi- 
cated to  said  Kendall  the  same  facts  detailed  to  the  defendant  relative 
to  said  rape  and  subsequent  visits  of  Veal,  and  by  said  Kendall  that  he 
had  the  conversations  with  defendant  m  reference  thereto,  as  sought  to 
be  testified  to  by  the  defendant,  and  offered  to  prove  by  said  Kendall  all 
the  facts  hereinbefore  alleged,  which  was  rejected. 

And  defendant  offered  to  prove  by  himself  and  wife  that  in  the  spring 
of  1892  that  his  wife  made  the  same  communication  relative  to  the  said 
rape  and  insults  by  Veal  to  Mrs.  Cockrell  in  the  presence  of  the  defend- 
ant, being  the  same  Mrs.  Cockrell  with  whom  his  wife  resided  at  the 
time  of  said  rape  aforesaid,  and  that  said  Mrs.  Cockrell  then  stated  to  de- 
fendant that  she  believed  said  communication  to  be  the  truth.  The 
court  refused  to  permit  any  testimony  as  to  said  facts  or  any  question  to 
be  asked  concerning  the  same,  or  any  reason  to  be  stated  as  to  admissi- 
bility of  said  testimony. 

Said  testimony  was  relevant  and  competent  and  tended  to  corroborate 
the  truth  of  the  testimony  of  the  defendant  and  his  wife,  and  that  his 
defense  was  not  fabricated  after  the  homicide,  and  tended  to  establish 
his  belief  in  the  truth  of  the  communication  of  his  wife,  and  that  the 
insults  to  her  was  the  real  cause  of  the  homicide.  Penal  Code,  art.  705 
[600] ;  Jones  v.  State,  33  Texas  Crim.  Rep.,  495;  Utzman  v.  State,  32 
Texas  Crim.  Rep.,  428;  Hammond  v.  State,  28  Texas  Crim.  App.,  413; 
Craig  V.  State,  30  Texas  Crim.  App.,  619. 

The  court  deprived  defendant  of  the  right  to  prove  the  general  repu- 
tation of  deceased  as  a  lewd,  lascivious,  and  licentious  man,  and  his  gen- 
eral reputation  for  insulting  conduct  to,  and  assaulting  virtuous  and 
chaste  woman,  married  and  unmarried.  The  testimony  was  competent 
as  tending  to  support  and  strengthen  the  defendant's  belief  in  the  com- 
munication of  the  wife  to  him.  Childers'  Case,  30  Texas  Crim.  App., 
193,  194;  Bell's  Case,  20  Texas  Crim.  App.,  450;  Brumley's  Case,  21 
Texas  Crim.  App.,  240. 

Belief  in  the  truth  of  the  adequate  cause  is  the  hinging  point  in  man- 
slaughter, as  is  belief  of  danger  from  overt  act  the  test  of  self-defense. 
Upon  this  theory,  threats  by  the  deceased  and  proof  of  his  reputation 
and  habit  of  going  armed  are  admissible  to  characterize  the  overt  act  in 
the  belief  of  the  defendant.  Belief  in  the'  truth  of  the  adequate  cause 
in  manslaughter  is  the  corrollary  of  belief  of  danger  from  overt  act  in 
self-defense,  and  proof  of  reputation  and  facts  assisting  belief  in  either 
is  equally  admissible  and  competent.     The  defendant  had  the  right  to 
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pass  upon  the  credibility  of  the  matters  told  him  by  his  wife,  in  the  light 
of  VeaFs  general  reputation  as  being  that  of  a  libertine.  Whether  the 
woman  was  married  or  single,  chaste  or  not,  and  his  personal  knowledge 
of  specific  acts,  and  that  such  was  Veal's  character.  Besides,  it  was  but 
natural  that  a  jury  would  require  corroboration  of  the  truth  of  such 
matters,  deemed  upon  the  surface,  by  the  mind  unacquainted  with  the 
facts,  incredible. 

It  was  error  to  permit  the  State  to  prove  by  S.  Q.  Eichardson,  in  re- 
buttal, that  about  1885  he  saw  a  woman  in  the  office  of  the  deceased  in 
Dallas  in  conversation  with  him ;  that  the  deceased  came  to  the  door  and 
informed  witness  that  he  could  not  attend  to  his  business  then,  that  a 
lady  was  in  there,  and  deceased  told  witness  her  name.  Deceased  told 
witness  that  it  was  Mrs.  Jones,  and  what  she  was  there  for.  Defendant 
objected  to  the  questions  eliciting  said  testimony,  because  improper  and 
leading,  and  to  the  testimony  because  irrelevant  and  hearsay,  and  the 
same,  if  true,  did  not  show  that  the  Mrs.  Jones  referred  to  by  the  witness 
was  the  wife  of  the  defendant ;  and  further,  that  said  testimony  was  not 
competent,  unless  it  was  shown  that  the  defendant  knew  of  such  visit  to 
the  office  of  Veal,  if  it  was  in  fact  his  wife,  and  there  was  no  proof  of  such 
fact  of  his  knowledge,  and  said  testimony  was  prejudicial  and  hurtfid 
and  was  an  impeachment  of  Mrs.  Jones  upon  collateral  matters  drawn 
out  by  the  State  in  its  cross-examination  of  her  upon  matters  that  were 
not  touched  upon  or  inquired  of  by  the  defendant  upon  the  direct  ex- 
amination of  his  said  wife.  Wills.  Crim.  Stats.,  sees.  2443,  2444;  Wash- 
ington Case,  17  Texas  Crim.  App.,  197;  Johnson's  Case,  27  Texas  Crim* 
App.,  135;  Johnson's  Case,  28  Texas  Crim.  App.,  26. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. — ^Answering 
the  query  propounded  by  the  court,  did  the  trial  court  err  in  permitting 
the  cross-examination  of  Mrs.  Jones  (wife  of  appellant)  concerning  the 
matter  shown  by  the  fifth  assignment  of  errors,  bill  of  exception  number 
3 ;  and  in  refusing  to  permit  appellant  to  corroborate  his  statement,  and 
the  statement  made  by  his  wife,  by  the  testimony  of  Kendall  to  the  effect 
that  she  had  told  him  (Kendall)  of  the  rape  and  insults  by  Veal,  and  that 
she  had  also  told  Mrs.  Cockrell  of  same,  and  "that  each  of  them  gave 
credence  to  her  story. 

1.  The  gist  of  appellant's  contention  is  that  the  cross-examination 
of  the  wife  elicited  inculpatory  facts  against  him ;  therefore,  the  evidence 
thus  elicited  is  prohibited  by  the  second  paragraph  of  article  735,  Code 
of  Criminal  Procedure,  inhibiting  either  spouse  from  testifying  against 
the  other. 

An  examination  of  the  bill  of  exceptions  seeking  to  raise  this  issue 
furnishes  a  complete  answer  to  this  proposition,  in  this:  There  is  not  an 
inculpatory  fact  or  circumstance  deposed  to  by  said  witness.  She  stoutly 
denied  ever  meeting  Veal  on  friendly  terms  after  her  marriage  with 
Jones,  or  that  she  ever  asked  his  advice  about  conveying  her  property 
to  her  son  on  the  day  prior  to  her  marriage  with  Jones,  or  that  she  on 
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several  occasions  visited  Veal's  office  after  her  marriage  to  Jones,  and 
long  after  the  alleged  rape  and  insults  by  Veal;  or  that  Jones  had  sold 
her  property  and  squandered  her  money ;  or  that  her  husband  got  mad 
at  Mitch  Gray  for  his  supposed  connection  in  persuading  her  to  convey 
her  property  to  her  son  so  as  to  place  it  beyond  the  reach  of  Jones.  Her 
testimony  shows  a  studied  avoidance  of  stating  any  fact  that  would  im- 
pute ill  will  on  the  part  of  Jones  towards  Veal,  save  and  except  the  al- 
leged outrage  upon  her  and  his  subsequent  visits  to  her.  On  the  con- 
trary she  swore  that  Jones  was  a  friend  and  defender  of  Veal  up  to  the 
time  she  told  him  of  Veal's  conduct  toward  her,  and  by  every  possible 
means  endeavored  to  show  that  the  sole  cause  of  this  most  atrocious  and 
deliberate  murder  was  occasioned  by  VeaFs  insult  to  her. 

Therefore,  no  inculpatory  fact  having  been  deposed  to  by  her,  the 
provisions  of  the  above  quoted  statute  were  in  no  sense  of  the  word 
violated. 

Can  it  be  said,  that  the  mere  asking  of  a  question  which  tended  to 
elicit  a  criminative  or  inculpatory  fact  is  cause  for  reversal?  Certainly 
not.  It  is  the  introduction  in  evidence  of  illegal  testimony  that  affords 
ground  for  reversals,  and  this  is  not  shown.  It  is  not  the  policy  of  the 
law,  and  I  apprehend  will  never  be,  to  place  the  destiny  of  any  litigated 
cause  within  the  power  of  counsel  to  control  by  the  mere  asking  of  a 
question  the  answer  to  which  might  possibly  be  inadmissible.  An  anal- 
ysis of  the  testimony  of  Mrs.  Jones  introduced  by  appellant  and  her 
answers  to  questions  propounded  by  counsel  for  the  State,  virtually  place 
appellant  in  the  position  of  asking  a  reversal  by  reason  of  the  questions 
propounded  rather  than  the  giving  in  evidence  of  any  fact  prohibited  by 
law. 

But,  should  it  be  held  (which  I  do  not  apprehend)  that  the  inhibition 
against  one  spouse  testifying  against  the  other  extends  to  any  inquiry 
calculated  to  elicit  prohibited  inculpatory  matters,  then  I  contend  that 
the  bill  of  exceptions  does  not  show  a  solitary  question  propounded  to 
Mrs.  Jones  that  was  not  strictly  permissible  under  well  known  and  per- 
manently establish  rules  of  law  governing  the  cross-examination  of  a 
witness,  whether  that  witness  be  either  husband  or  wife,  or  whether  any 
such  relation  existed  or  not.  By  article  731,  husband  and  wife  are  made 
competent  witnesses  for  each  other.  The  term  ^'competent  witnesses" 
here  used  and  as  generally  understood  implies  that  when  a  witness  takes 
the  stand  and  deposes  to  any  fact,  the  right  of  cross-examination  of  such 
witness  is  accorded,  and  the  same  rules  which  govern  all  other  witnesses 
on  cross-examination  apply.  Generally  speaking,  the  cross-examination 
should  be  confined  to  a  traverse  of  the  matter  brought  out  on  the  exam- 
ination in  chief.  This  general  rule,  however,  is  not  arbitrary  and  appli- 
cable to  all  cases,  for  it  is  well  settled,  that  in  order  to  show  the  bias  or 
prejudice  of  a  witness,  and  as  affecting  credibility,  a  broader  range  is 
allowed  on  cross-examination;  and  inatters  pertinent  to  the  main  issue 
may  be  inquired  into  for  the  purpose  of  impeaching  the  witness  or  as 
tending  to  affect  his  credibility. 
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As  was  said  by  our  Supreme  Court,  11  Texas,  133 :  **We  are  aware  that 
some  dicta  are  to  be  found,  from  respectable  names,  that  the  cross-ex- 
amination must  be  confined  to  the  questions  propounded  and  answered 
on  the  examination  in  chief;  but  this  is  not  believed  to  be  established 
doctrine  on  the  subject.  We  believe  that  it  is  regular  to  ask  a  witness  on 
a  cross-examination  any  question  that  may  be  pertinent  to  the  questions 
to  be  decided  by  the  jury;  and  that  any  fact,  to  show  a  bias  on  the  evi- 
dence of  the  opposite  party,  is  admissible,  whether  the  same  be  offered 
by  the  examination  in  chief  or  cross-examination." 

It  is  well  settled  that  the  common  law  rule  which  confines  cross-ex- 
amination to  matters  inquired  about  dn  examinations  in  chief,  does  not 
obtain  in  this  State.  Rhine  v.  Blake  nnd  Jenkins,  59  Texas,  240;  Morris 
V.  State,  30  Texas  Crim.  App.,  116;  Brookin  v.  State,  26  Texas  Crim. 
App.,  121;  Johnson  v.  State,  27  Texas  Crim.  App.,  163;  Miller  v.  State, 
28  Texas  Crim.  App.,  445;  Wicks  v.  State,  28  Texas  Crim.  App.,  448. 

The  Pennsylvania  statute  is  about  the  same  as  ours  on  the  subject  of 
the  husband  or  wife's  testimony  for  or  against  each  other.  The  Supreme 
Court  of  that  State,  in  construing  same  apropos  to  the  question  here 
discussed,  says:  "But  the  language  of  the  Act  of  April  15,  1869,  is  very 
explicit,  that  neither  interest  nor  policy  of  law  shall  exclude  a  party  or 
person  from  being  a  witness  in  any  civil  proceeding.  And  the  proviso 
only  excepts  the  case  of  husband  and  wife  testifjdng  against  each  other. 
It  is  argued,  as  I  understand,  that  as  the  wife  must  be  subjected  to  cross- 
examination,  she  may  thereby  be  compelled  to  give  testimony  against  her 
husband.  But  so  may  her  testimony  in  chief  be  when  offered  in  behalf 
of  her  husband.  He  may  have  utterly  misapprehended  the  effect  of  it, 
or  indeed  may  have  been  mistaken  as  to  what  it  would  be.  The  act  in 
providing  for  the  competency  of  the  witness  for  the  party  for  whom  she 
is  offered,  not  as  to  the  effect  of  her  testimony.  She  is  offered  for  her 
husband  and  on  his  behalf.  When  admitted,  as  by  the  act  she  must  be, 
her  husband  must  take  all  the  risks  of  what  her  evidence  will  be,  whether 
upon  examination  in  chief  or  cross-examination.^*  '^  77  Pa.  St.,  26. 

When  this  question  was  first  presented  in  the  courts  of  this  State,  the 
right  to  cross-examine  the  wife  or  husband  was  questioned.  The  Su- 
preme Court  in  answering  this  suggestion  said :  "We  are  unwilling  to 
believe  that  the  Legislature  intended  thus  recklessly  to  strike  a  fatal  blow 
at  the  very  foundation  of  all  judicial  investigation  and  truth,  and  open 
a  wide  door  to  error,  fraud,  and  perjury.  The  principal  object  of  a  cross- 
examination  is  to  test  the  truth  of  the  evidence  given  on  the  examination 
in  chief;  to  sift  the  truth  from  error,  prejudice,  and  ignorance,  and  to 
present  to  the  court  and  jury  that  which  is  the  true  measure  of  justice 
and  equity.  We  are  unable  to  see  how  a  cross-examination  of  the  wife 
properly  understood  could  be  construed  into  testimony  against  her  hus- 
band, and  more  especially  if  the  wife  has  testified  to  nothing  but  truth ; 
or  if  she  has  testified  falsely,  then  'truth,  justice,  and  law  demand  that 
she  should  be  exposed  regardless  of  consequences."  34  Texas,  175;  Con- 
tra, 32  Texas,  165.    If,  then,  she  can  be  cross-examined,  the  same  lati- 


Digitized  by  LjOOQiC 


1897.}  Jones  v.  The  State.  95 

tude  should  be  allowed  as  in  the  cross-exainination  of  any  other  witness. 
As  said  before,  Mrs.  Jones  having  testified  that  appellant  was  a  friend 
of  Veal  up  to  the  time  she  communicated  the  insult  to  him;  that  she 
never  saw  or  met  Veal  after  the  alleged  outrage  upon  her,  except  on  the 
specified  occasion  when  he  came  to  her  house,  and  that  he  was  loathsome 
in  her  sight;  and  generally,  that  the  sole  cause  of  Jones  killing  him  was 
on  account  of  the  outrage  upon  her,  the  highest  consideration  of  justice 
demanded,  that  if  this  story  was  not  true,  and  another  and  different  state 
of  facts  existed  and  operated  upon  the  mind  of  Jones,  that  caused  him 
to  take  the  life  of  Veal,  the  jury  should  have  been  informed  of  the  truth. 
Therefore,  if  she  knew  of  any  cause  why  Jones  should  have  disliked 
Veal,  that  is,  if  the  dislike  was  engendered  by  reason  of  his  supposed  con- 
nection  with*  the  conveyance  of  her  property  before  marriage,  it  was 
competent  to  show  same  by  her  as  tending  to  affect  her  credibility.  To 
this  end  she  was  questioned  by  the  State.  She  denied  every  fact  tending 
to  show  any  other  light  on  the  transaction,  other  than  the  theory  ad- 
vanced by  her  story. 

The  predicate  being  thus  laid,  the  State  proceeded  to  contradict  her 
by  showing  that  instead  of  Jones  being  friendly  with  Veal  up  to  the 
time  she  told  him  the  story  of  the  rape,  he  had  been  cursing  and  abusing 
and  denouncing  Veal  for  ten  or  twelve  years  prior  thereto.  That  instead 
of  Veal  being  repulsive  and  offensive  to  her,  and  that  she  never  met  him 
but  twice,  then  at  her  house,  that  she  had  repeatedly  been  in  his  office 
and  conversed  with  him  when  there  was  no  apparent  disposition  oil  her 
part  to  avoid  him,  as  indicated  by  her  testimony. 

This  impeaching  testimony  was  clearly  admissible  for  the  purpose,  and 
was  so  limited  by  the  court  in  his  charge  to  the  jury,  that  it  could  not  be 
considered  as  evidence  against  Jones,  but  simply  to  be  considered  by 
them  in  so  far  as  the  same  might  affect  the  credibility  of  Mrs.  Jones. 
This  practice  is  authorized  by  an  unbroken  line  of  decision*  in  this  court. 
That  the  contradiction  of  her  on  these  important  and  vital  questions  was 
a  crushing  blow  to  the  defense  there  can  be  no  doubt.  But  defendant 
had  placed  her  on  the  stand  for  the  purpose  of  eliciting  from  her  evi- 
dence that  would  reduce  his  crime  to  manslaughter.  Therefore,  justice 
demanded  that  if  her  story  be  true  defendant  should  not  be  convicted  of 
any  higher  grade  of  crime;  if  her  story  was  untrue,  then  the  penalty 
affixed  by  law  should  be  meted  out  to  him  for  his  offense. 

While  the  cross-examination  of  this  witness  laid  the  predicate  for  the 
State  to  show  a  fabricated  story  on  her  pai-t,  it  can  not  be  said  she  gave 
evidence  of  any  independent  fact  against  defendant;  that  the  effect  of 
the  fabrication  being  shown  by  other  and  different  witnesses  tended  to 
minimize  her  credibility  before  the  jury,  is  not  disputed.  As  said  in 
Ballentine's  Case,  77  Pennsylvania,  supra,  the  law  only  provides  for  the 
competency  of  a  witness,  not  for  the  effect  of  her  testimony.  Defendant 
assumed  that  risk  when  he  placed  her  on  the  stand. 

2.  In  regard  to  the  second  question,  could  Mrs.  Jones  be  corroborated 
by  showing  that  she  made  the  same  statement  to  Kendall  and  Mrs. 
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Cockrell,  as  to  Veal  having  raped  her,  that  she  claims  she  made  to  Jones? 
It  should  be  borne  in  mind  that  the  first  statement  or  claim  that  Veal 
had  ever  raped  or  insulted  her  was  made  more  than  twenty  years  after 
the  date  of  the  alleged  outrage?  Under  some  circumstances  it  is  per- 
missible to  corroborate  the  prosecutrix  by  statements  made  by  her  re- 
cently after  the  assault;  but  I  am  unable  to  conceive  upon  what  theory 
or  rule  it  would  be  permissible  to  do  so,  when  more  than  twenty  years 
had  elapsed  between  the  assault  and  the  statement,  and  when  no  effort 
had  been  made  to  impeach  the  witness,  by  proof  of  bad  reputation,  or  by 
showing  contradictory  statements  made  by  her. 

The  rule  in  reference  to  corroborating  a  witness  by  showing  similar 
statements  made,  is  limited  to  cases  where  it  is  sought  to  impeach  said 
witness  by  showing  statements  made  contradictory  of  the  one  made  while 
testifying.  Ricks  Case,  19  Texas  Crim.  App.,  309;  Walker  v.  State,  17 
Texas  Crim.  App.,  16;  23  Texas  Crim.  App.,  603;  Williams  v.  State,  24 
Texas  Crim.  App.,  637;  27  Texas  Crim.  App.,  198;  31  Texas  Crim.  Rep., 
508;  Bailey  v.  State,  9  Texas  Crim.  App.,  98;  Whart.  on  Ev.,  671. 

As  stated  by  Judge  White  in  Bailey's  Case,  supra:  "To  extend  the 
doctrine,  however,  to  witnesses  who  are  not  impeached,  would  result  in 
making  a  witness*  credibility  depend  more  upon  the  number  of  times  he 
had  repeated  the  same  story  than  upon  the  truth  of  the  story  itself." 
There  was  no  effort  made  to  show  that  Mrs.  Jones  had  never  made  the 
statement  to  appellant,  or  that  she  had  made  any  contradictory  state- 
ment©, nor  was  there  any  effort  to  impeach  her  reputation  for  truth  and 
veracity.  Therefore,  no  predicate  being  laid,  under  no  authority  to 
which  I  have  had  access  could  she  be  corroborated  in  the  manner  indi- 
cated. But  concede  for  the  sake  of  argument  that  different  statements 
had  been  shown  and  a  complete  predicate  in  that  regard  had  been  laid, 
there  is  another  well  known  rule  when  applied  to  the  statement  made  by 
her,  which,  in  my  judgment,  should  have  been  sufficient  reason  for  re- 
fusing the  corroboration  offered ;  that  is,  "if  her  sworn  statements  are  of 
doubtful  credibility,  those  made  without  the  sanction  of  an  oath  can  not 
corroborate  them."  Whart.  on  Ev.,  570;  Sidelinger  v.  Bucklin,  64  Me., 
371.  It  would  indeed  require  a  degree  of  credibility  not  common  to  ordi- 
nary men  to  give  credence  to  the  story  that  a  rape  had  been  committed 
under  the  circumstances  detailed  by  this  witness.  It  is  possible  that 
other  circumstances  than  those  appearing  in  this  record  may  have  been 
detailed  to  the  witnesses,  who,  it  is  alleged,  believed  the  story.  Unless 
such  was  the  case,  it  surpasses  all  understanding  how  a  belief  of  the  story 
could  arise. 

The  gist  of  her  statement  is:  "While  I  was  living  with  Mrs.  C,  dur- 
ing my  widowhood,  Captain  Yeal  outraged  me.  During  that  time  Cap- 
tain Yeal  came  there  that  evening  and  remained  over  night.  I  met  him 
in  the  parlor  before  night,  as  I  had  done  several  time  before.  I  gen- 
erally entertained  him  when  he  came,  while  ^Irs.  Cockrell  was  looking 
after  supper.  There  were  but  three  ladies  in  the  house,  Mrs.  C,  the 
housekeeper,  and  myself.     There  were  two  small  rooms  adjoining  mine. 


Digitized  by  LjOOQiC 


1897.]  Jones  v.  Thb  State.  97 

Captain  Veal  occnpied  one  of  these  rooms.  In  the  night  I  was  awakenecj 
by  either  a  touch  or  a  noise.  I  saw  standing  by  my  bed  a  white  object. 
I  knew  it  to  be  a  man.  I  was  frightened.  When  1  saw  him  standing 
there  I  raised  up  quickly,  and  says,  ^Oh!  go  away.'  He  kept  standing 
there,  and  put  his  hand  out  to  mine  and  said,  *Hush ;  they  will  hear  you.' 
I  was  almost  paralyzed  with  fright,  but  I  seemed  to  realize  his  object  and 
I  threw  myself  backwards,  and  threw  my  arms  around  my  baby,  but  he 
pulled  me  away  and  accomplished  his  object.  I  scarcely  remember  what 
I  did  after  I  threw  my  arms  around  my  baby,  except  that  1  felt  he  was 
pulling  me  away.  I  was  not  conscious  at  the  time  I  was  outraged,  but 
I  knew  he  outraged  me  only  as  a  woman  can  know  it."  There  was  no 
outcry  made,  though  it  appears  several  other  persons  occupied  rooms 
upstairs,  and  some  downstairs.  Although  she  met  Veal  the  next  morn- 
ing and  frequently  after  that,  no  person  was  ever  informed  of  this  re- 
markable rape  for  more  than  twenty  years  after  it  is  alleged  to  have  oc- 
curred. It  does  not  even  appear  that  the  baby  was  awakened;  nor  does 
any  threat  or  demonstration  showing  an  attempt  at  violence  appear.  If 
these  facts  constitute  rape,  then  I  do  not  understand  the  meaning  of  that 
term  as  defined  by  law,  or  its  popular  and  accepted  signification.  There-  , 
fore,  her  sworn  statements  are  of  such  doubtful  credibility  as  tending  to 
establish  rape,  her  statement  made  without  the  sanction  of  an  oath 
should  not  be  received  to  corroborate  it.    Whart.  on  Ev.,  570. 

It  matters  not  how  often  she  may  have  related  this  transaction,  if  she 
had  told  everybody  in  town  about  it,  it  would  add  nothing  to  the  verity 
of  the  statement.  If  it  be  conceded  that  it  was  rape,  that,  considered  * 
alone,  under  the  circumstances  would  not  constitute  adequate  cause.  Ex 
Parte  Jones,  31  Texas  Crim.  Rep.,  422.  But  when  considered  in  connec- 
tion with  his  subsequent  visits  to  Mrs.  Jones,  if  same  were  lecherous,  or 
Jones  believed  them  to  be,  then,  considered  together,  adequate  cause  may 
have  existed.  The  trial  court  gave  full  and  fair  instructions  on  this  as 
well  as  every  phase  of  the  case  made  by  the  evidence.  If  it  be  conceded 
that  Jones  believed  this  remarkable  story  as  to  her  being  raped  by  Veal, 
before  his  marriage  to  her,  that,  in  law,  would  not  constitute  adequate 
cause  and  reduce  the  killing  to  manslaughter;  but  the  further  fact  of 
insult  to  her  during  her  marriage  with  him  should,  according  to  the 
opinion  heretofore  rendered  by  this  court,  be  added  and  considered  in 
order  to  reduce  the  killing  to  manslaughter.  Now,  it  will  be  observed 
that  there  were  no  restrictions  thrown  around  appellant  in  making  legiti- 
mate proof  on  the  latter  phase,  nor  is  there  any  complaint  made  on  that 
line. 

Looking  to  the  exclamations  and  declarations  made  by  Jones  at  the 
time  of  the  killing  and  before  the  full  line  of  defense  had  been  deter- 
mined upon,  it  is  made  to  appear  that  the  alleged  rape  was  the  pretended 
cause  operating  upon  his  mind  when  he  killed  Veal,  which  of  itself  would 
not  reduce  the  killing  to  manslaughter. 
38  Texas  Crim.  App.— 7 
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On  the  trial  appellant  had  the  benefit  and  protection  of  every  known 
rule  of  law,  and  was  ably  represented  by  experienced  counsel.  No  re- 
versible error  appearing,  this  judgment  should  be  affirmed. 

DAVIDSON",  Judge. — ^Appellant  was  convicted  of  murder  in  the  sec- 
ond degree  and  given  twenty  years  in  the  penitentiary;  hence  this  ap- 
peal. 

The  record  contains  something  over  300  pages  of  typewritten  matter, 
a  great  deal  of  which  is  absolutely  unnecessary  to  a  proper  understanding 
of  the  points  in  the  case  necessary  to  be  reviewed  by  this  court.  We  have 
repeatedly  called  attention  to  the  fact  that  care  should  be  taken  by  the 
lower  courts  in  preparing  a  record  for  this  court,  so  that  the  points  in  the 
case  may  be  clearly  presented,  without  unnecessary  prolixity  or  con- 
fusion. To  make  a  record  in  the  lower  court  containing  a  great  deal  of 
useless  matter  is  an  idle  consumption  of  time,  tending  to  produce  con- 
fusion, requiring  great  labor  in  the  preparation  of  such  a  record,  and  is 
a  draft  upon  the  time  of  this  court  in  reading,  analyzing,  and  dissecting 
the  same  so  as  to  ascertain  what  essential  matter  the  record  contains. 
And  we  again  call  attention  to  this  practice. 

After  a  painstaking  and  exhaustive  perusal  of  the  voluminous  record, 
it  occurs  to  us  that  the  only  questions  that  require  a  discussion  and  re- 
vie  wal  by  this  court,  necessary  to  a  proper  disposition  of  this  case,  are  as 
follows :  First.  The  action  of  the  court  in  permitting  a  cross-examina- 
tion of  Mrs.  Jones  upon  matters,  as  insisted  upon  by  appellant,  not 
drawn  out  from  her  on  the  examination  in  chief,  and  not  pertinent  to 
such  examination.  Second.  The  action  of  the  court  in  refusing  to  per- 
mit the  appellant  to  prove  by  the  witness  Kendall  what  defendant  and 
his  wife  may  have  told  him  with  reference  to  the  alleged  insults  of  de- 
ceased towards  her.  Third.  The  general  reputation  of  deceased  with 
reference  to  his  being  a  man  of  chaste  and  virtuous  habits  and  conduct 
towards  women,  or  otherwise.  Fourth.  The  admission  of  the  testimony 
of  S.  Q.  Richardson,  as  to  seeing  a  woman  in  the  office  of  Veal  during 
the  year  1885,  and  that  Veal  told  witness  that  it  was  Mrs.  Jones,  etc. 

In  order  to  a  proper  understanding  of  these  questions,  we  will  sum- 
marize the  case  sufficiently  to  show  their  bearing.  The  evidence  on  the 
part  of  the  State  tended  to  show  an  unprovoked  murder.  The  killing 
occurred  in  the  city  of  Dallas  during  the  fall  of  1892,  while  the  Dallas 
Fair  was  in  progress.  On  the  morning  of  the  homicide,  Veal,  the  de- 
ceased, and  several  others,  were  in  a  room  in  the  third  story  of  the  Gaston 
building  on  Commerce  Street,  preparing  some  data  or  program  in 
connection  with  the  Confederate  Reunion  to  take  place  at  the  Fair.  Veal 
was  busy  at  the  time,  writing.  Defendant  came  upstairs,  walked  into 
the  room,  drew  his  pistol,  placed  it  in  close  proximity  to  the  head  of  de- 
ceased, and  fired  upon  and  killed  him.  The  defense  set  up  by  appellant 
went  merely  to  the  degree  of  the  homicide;  that  is,  he  claimed  that  he 
killed  deceased  because  of  the  insulting  words  and  conduct  towards  his 
wife,  after  their  marriage,  which  was  intensified  by  an  alleged  rape  upon 
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her  by  the  deceased  prior  to  their  marriage;  and  that  he  killed  deceased 
on  their  first  meeting  after  being  informed  thereof.  The  defendant  hav- 
ing been  previously  acquitted  of  murder  in  the  first  degree,  the  only  issue 
presented  on  this  trial  was  whether  or  not  he  was  guilty  of  murder  in  the 
second  degree  or  of  manslaughter. 

1.  Appellant  introduced  his  wife  as  a  witness,  who  testified  as  to  the 
alleged  rape,  which  she  testified  was  committed  upon  her  in  the  year 
1871,  prior  to  her  marriage  with  the  defendant,  which  occurred  in 
March,  1874.  In  that  connection  she  stated:  That  she  was  living  with 
a  Mrs.  Cockrell,  in  Dallas.  That  she  occupied  a  room  upstairs,  with  her 
infant  child,  by  a  former  marriage.  That  Veal  came  and  stayed  all  night 
at  Mrs.  Cockrell^s,  he  being  then  a  minister  of  the  gospel  in  the  Metho- 
dist Church,  and  was  assigned  a  room  upstairs,  in  which  he  slept.  That 
some  time  during  the  night  she  was  aroused  from  slumber,  and  saw 
standing  by  her  bed  a  man.  She  raised  up,  and  told  him  to  go  away. 
*TEe  kept  standing  there,  and  when  I  said  that,  he  put  his  hand  out  to 
mine,  and  put  his  hand  over  my  mouth,  and  he  says,  'Hush;  they'll  hear 
you.'  I  was  almost  paralyzed  with  fright,  but  I  seemed  to  realize  what 
his  object  was,  and  threw  myself  backward,  and  threw  my  arms  around 
my  baby,  but  he  pulled  me  away  and  ravished  me.  I  was  not  conscious 
at  the  time  I  was  outraged.  When  consciousness  returned  to  me,  Veal 
had  gone."  She  further  testified :  That  *'about  a  year  after  her  marriage 
with  defendant,  while  she  was  living  on  Ross  Avenue,  in  Dallas,  one 
day  some  one  knocked  at  the  door  and  the  servant  came  and  opened  it, 
and  Captain  Veal,  the  deceased,  came  in.  That  Veal,  instead  of  going 
into  the  parlor,  came  into  the  room  where  she  was  sitting.  That  she  got 
up,  and  he  came  toward  her,  with  his  arms  out,  just  like  he  was  going  to 
take  her  in  his  arms;  and  that  she  stepped  back  and  said:  'You  forget 
yourself.  Captain  Veal.  You  forget  that  I  have  a  husband  to  protect  me 
now.'  '^  She  told  him  to  go  away,  and  turned  and  left  the  room.  "A 
number  of  years  after  that,  while  I  was  living  in  East  Dallas,  near  the  ice 
factory,  and  after  I  had  moved  in  from  Mesquite,  my  little  girl  came 
and  said,  'There  is  a  gentleman  at  the  door.'  I  looked,  and  saw  Captain 
Veal  standing  in  the  front  door.  I  said :  'What  do  you  mean.  Captain 
Veal,  by  coming  to  my  house?  You  know  I  do  not  want  to  see  you.  It 
makes  me  miserable  to  see  you ;  and  I  don't  want  to  see  you.'  And  he 
said,  'I  was  taking  a  walk,  and  thought  I  would  stop  in  and  see  you  a  few 
minutes.'  And  I  told  him  he  was  not  welcome,  and  did  not  want  him  to 
come  near  me.  He  only  stayed  a  few  minutes,  and  then  left.  These 
were  the  only  two  occasions  I  ever  saw  Veal  after  I  was  married  to  Dr. 
Jones."  She  testified:  That  in  the  fall  of  1891,  for  the  first  time,  she 
mentioned  Veal's  conduct  towards  her,  both  before  and  since  her  mar- 
riage with  the  defendant.  That  when  she  told  her  husband  of  these  mat- 
ters he  became  greatly  excited,  and  acted  like  a  crazy  man.  He  wanted 
to  go  immediately  to  Fort  Worth  (where  Veal  then  lived),  but  she  begged 
him  not  to,  and  to  let  Veal  alone.  That  repeatedly  thereafter  the  sub- 
ject was  mentioned,  the  defendant  bringing  it  up,  and  on  such  occasions 
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he  would  act  like  a  crazy  man.  This  is  the  condensed  testimony  of  Mrs. 
Jones  introduced  hy  the  defendant.  Over  the  objections  of  the  defend- 
ant, the  State  proved  by  Mrs.  Jones  that  she  had  conveyed  certain  prop- 
erty to  her  son,  James  Bullington,  at  the  instance  of  Mrs.  Cockrell  and 
Mitch  Gray,  upon  the  eve  of  her  marriage  to  the  defendant;  that  this 
angered  the  defendant,  and  he  also  became  angry  at  Mitch  Gray  and 
Mrs.  Cockrell  because  of  this  matter;  that  the  defendant  forbade  his  wife 
visiting  Mrs.  Cockrell  for  nearly  twenty  years  on  account  thereof;  the 
squandering  of  the  witness'  property  by  the  defendant;  the  eflEort  of  the 
witness,  Mrs.  Jones,  and  the  defendant  to  have  the  disabilities  of  minority 
of  James  Bullington  removed,  in  order  to  have  him  reconvey  the  prop- 
erty to  witness;  and  also  interrogated  the  defendant's  wife  as  to  advice 
given  by  the  deceased  to  her  in  reference  to  her  property,  and  that  de- 
ceased transacted  business  for  witness  and  defendant.  These  matters 
were  all  brought  out  upon  what  is  termed  a  cross-examination  of  the  wit- 
ness. Mrs.  Jones  had  testified  to  no  facts  to  which  these  matters  related 
or  were  germane;  not  one.  When  the  State  left  the  matter  elicited  upon 
examination  in  chief,  and  attempted  to  prove  these  things  by  Mrs.  Jones, 
it  made  her  its  witness,  and  would  have  had  the  right  to  introduce  her 
as  a  witness,  and  prove  these  facts,  if  appellant  had  never  placed  her  upon 
the  stand,  if  such  facts  could  be  proved  by  her,  as  was  done  in  this  in- 
stance. The  wife  can  be  a  witness  for  the  husband,  but  not  against  him. 
He  is  permitted  to  prove  by  her  any  fact  that  he  desires.  The  State  had 
the  right  to  cross-examine  her  pertaining  to  the  facts  sworn  to  by  her  on 
direct  examination.  This  would  be  a  cross-examination.  But  when  the 
State  leaves  the  matter  elicited  in  the  examination  in  chief,  and  attempts 
to  prove  independent  facts  by  her,  it  makes  her  its  witness,  and  a  witness 
against  her  husband,  over  his  objections.  This  can  not  be  done. 
This  is  no  new  doctrine  in  this  State,  but  is  settled  by  a  number  of 
cases.  See  Creamer  v.  State,  34  Texas,  173;  Greenwood  v.  State,  36 
Texas,  587;  Hampton  v.  State,  45  Texas,  154;  Washington  v. 
State,  17  Texas  Crim.  App.,  197;  Johnson  v.  State,  28  Texas  Crim.  App., 
17;  Bluman  v.  State,  33  Texas  Crim.  Eep.,  43;  Hoover  v.  State,  35  Texas 
Crim.  Rep.,  342.  The  rule  adopted  by  the  courts  in  our  State  is  illus- 
trated by  the  right  to  cross-examine  a  witness.  The  cross-examination 
of  an  ordinary  witness  can  only  be  conducted  as  to  such  matters  as  are 
pertinent  to  the  matters  brought  out  in  the  examination  in  chief ;  and  in 
most  jurisdictions  in  our  country,  where  a  party  seeks  on  cross-examina- 
tion to  bring  out  matters  not  germane  or  pertinent  to  the  examination 
in  chief,  if  they  are  legitimate  in  evidence  as  competent  testimony  for 
the  party  seeking  to  bring  them  out  on  cross-examination,  he  will  not  be 
permitted  to  do  so  in  the  cross-examination  of  such  witness,  but  when  he 
comes  to  present  his  case  he  can  introduce  the  witness  on  his  own  behalf. 
See  the  rule  stated  in  1  Greenl.  on  Ev.,  sec.  445,  and  authorities  there 
cited.  This  practice  renders  patent  the  fact  that  the  witness,  so  far  as 
the  matters  which  do  not  pertain  to  the  examination  in  chief  are  con- 
cerned, is  the  witness  of  the  party  introducing  them.    Now,  in  some  juris- 
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dictions  the  party  is  not  required  to  stand  the  witness  aside  until  he  in- 
troduces his  evidence,  but  may  prove  any  pertinent  fact  by  the  witness 
introduced  by  the  other  party;  but  in  doing  so,  if  he  departs  from  the 
matter  elicited  in  chief,  he  makes  the  witness  his  own  witness.  So,  apply- 
ing either  rule,  the  conclusion  is  inevitable  that  when  the  matter  elicited 
in  chief  is  departed  from,  or  when  the  facts  sought  to  be  established  upon 
a  cross-examination,  so  called,  are  not  pertinent  or  germane  to  that  elic- 
ited in  chief,  the  witness  becomes  the  witness  of  the  party  attempting  to 
prove  such  matter.  Apply  that  rule  to  this  case:  The  facts  proved  by 
Mrs.  Jones,  over  the  objection  of  the  defendant,  as  above  stated,  had  no 
relation  whatever,  were  not  pertinent  or  germane,  to  any  fact  elicited  on 
her  examination  in  chief.  In  a  case  it  may  be  important  as  to  when  the 
defendant  married.  He  introduces  his  wife,  and  proves  the  date  of  the 
marriage.  If  the  rule  be  otherwise  than  that  stated  by  us,  the  State 
would  be  permitted  to  prove  by  the  wife  all  manner  and  every  descrip- 
tion of  criminative  facts  against  the  husband.  We  are  of  opinion  that 
the  State  had  a  right  to  prove  by  Mrs.  Jones,  because  it  was  pertinent  to 
her  examination  in  chief,  that  she  visited  the  deceased  after  the  commis- 
sion of  the  alleged  rape  and  the  other  insulting  conduct.  Any  fact  or 
circumstance  which  tended  to  show  a  friendly  relation  between  Veal 
and  Mrs.  Jones  after  the  insulting  conduct  above  mentioned  occurred  is 
admissible,  because  pertinent  to  her  examination  in  chief;  but  nothing 
else,  according  to  this  record,  was  permissible  to  be  shown  by  the  State 
on  cross-examination.  Now,  while  the  court  might  have  violated  this 
rule  in  permitting  the  State  to  prove  facts  not  germane  to  the  examina- 
tion in  chief,  yet,  unless  the  facts  are  of  such  a  character  as  to  have  a 
material  bearing  upon  the  issues  involved,  we  would  not  reverse  this 
judgment  upon  this  ground.  The  question,  therefore,  is  the  materiality 
of  these  facts;  their  bearing,  etc.,  when  viewed  with  reference  to  the 
theories  of  both  parties.  The  record  develops  the  fact  that  the  theory 
of  the  State  was  that  Jones  killed  the  deceased  because  he  was  trying  to 
protect  Mrs.  Jones,  and  especially  her  son,  James  BuUington,  from  the 
avarice  of  Jones,  the  defendant;  that  Veal  was  the  protector  of  Mrs. 
Jones  and  her  son,  and  that  he  was  a  serious  ol)ptacle  in  the  way  of  Jones 
in  his  (Jones')  desire  to  obtain  the  possession  and  control  of  the  prop- 
erty which  belonged  to  BuUington,  having  been  transferred  to  him  just 
before  the  marriage  of  the  mother  with  the  defendant ;  his  object  was  to 
get  a  deed  from  young  BuUington  to  his  wife  for  the  property  and  real 
estate,  and  finally  to  have  the  control  and  management,  and  perhaps  the 
absolute  fee  to  the  property,  in  himself,  and  that  the  deceased  was  an 
obstacle  in  the  way  of  defendant  to  perfect  his  plans.  The  theory  of  the 
defendant  was  that,  owing  to  the  insults,  outrages,  and  conduct  of  Veal 
towards  his  wife,  he  killed  him,  and  that  he  was,  therefore,  guilty  of 
nothing  greater  than  manslaughter.  These  were  the  opposing  theories. 
The  battle  was  fought  upon  these  lines;  the  State  marshaling  all  the 
facts  and  circumstances  in  support  of  its  theory,  and  the  defendant  all 
that  supported  his  theory.    Now,  the  State  is  permitted,  over  the  objec- 
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tions  of  the  defendant,  to  lay  the  very  foundation  upon  which  this 
theory  rests  by  the  testimony  of  Mrs.  Jones,  which  was  not  germane 
to  anything  elicited  by  the  defendant.  We  think  the  testimony  was 
very  important  when  we  look  to  the  issues  between  the  parties,  and,  not 
being  pertinent  or  germane  to  her  examination  in  chief,  but  being  orig- 
inal testimony,  she  being  the  wife  of  the  appellant,  its  admission,  over 
the  objection  of  appellant,  was  improper. 

2.  On  the  trial  of  the  case,  appellant  introduced  one  T.  6.  T.  Kendall, 
and  proposed  to  prove  by  him  that  immediately  after  the  communication 
made  by  the  wife  of  appellant  to  him  in  the  fall  of  1891  (about  a  year 
prior  to  the  homicide)  in  regard  to  Veal's  conduct  toward  her,  that  de- 
fendant, being  in  gi-eat  dist/ess  of  mind,  sought  his  friend,  said  Kendall, 
to  advise  with  him  relative  to  the  communication  so  made  by  his  wife; 
that  defendant  was  then  in  an  excited  and  distressed  condition  of  mind, 
and  then  and  there  told  Kendall  of  said  communication  so  made  to  him 
by  his  wife,  to  wit,  that  Veal  had  raped  her  in  1872,  prior  to  her  marriage 
with  defendant,  and  after  her  marriage  with  defendant,  in  1874  or  1875, 
and  again  in  1885,  Veal  had  visited  her  with  lecherous  and  carnal  propo- 
sitions, and  that  in  said  first  visit  Veal  had  sought  to  embrace  his  (de- 
fendant's) wife;  defendant  stating  then  and  there  to  said  Kendall  that 
his  (defendant's)  wife  had  communicated  such  facts  to  him  a  few  days 
prior  thereto.  Defendant  further  offered  to  prove  that  he.  expressed  to 
Kendall  his  unqualified  belief  in  the  truth  of  the  statement  so  made  to 
him  by  his  wife;  that  said  Kendall  then  stated  to  defendant  that  he  did 
not  believe  it,  that  he  had  known  defendant's  wife  since  she  was  a  child, 
and  that  he  would  not  believe  that  Veal  or  any  other  man  had  raped  or 
insulted  her,  unless  he  heard  it  from  her  own  lips;  and  said  Kendall  re- 
fused to  talk  with  defendant,  and  left  him.  He  also  offered  to  prove  by 
Kendall  that  shortly  thereafter  he  saw  Mrs.  Jones  (wife  of  appellant), 
and  that  she  told  him  of  the  circumstance  of  Veal  having  raped  her 
before  her  marriage  with  appellant,  and  of  his  subsequent  visits  to  her 
as  stated  above.  A  few  hours  after  this,  Kendall  again  met  defendant, 
and  told  him :  "I  have  been  to  your  house.  I  have  seen  and  talked  with 
your  wife,  and  she  has  told  me  that  what  you  stated  to  me  in  regard  to 
Veal's  conduct  toward  her  was  true."  And  said  witness,  in  that  connec- 
tion, stated  to  appellant :  "Every  word  your  wife  has  stated  to  me  and  to 
you  is  true.  Veal  did  everything  she  says  he  did.  I  know  your  wife  to 
be  incapable  of  telling  a  lie.  A  purer,  better  woman  never  lived,  and  I 
believe  every  word  she  says  about  it."  Appellant  also  offered  to  prove  by 
Kendall  that  repeatedly  after  said  communications  appellant  talked  with 
him  about  said  matters  up  to  within  a  few  days  of  the  homicide,  and  on 
all  such  occasions  ho  was  greatly  excited,  and  appeared  to  be  in  a  dis- 
tressed condition  of  mind,  and  on  such  occasions  was  never  calm,  and 
always  avowed  his  belief  in  the  truth  of  said  communications  made  to 
him  by  his  wife.  Appellant  also  proposed  to  prove  by  his  wife  that  she 
made  the  statement  to  Kendall  as  above  stated;  and  it  was  also  proposed 
to  prove  by  her  that  she  told  Mrs.  Cockrell  these  same  matters.    All  of 
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this  testimony  was  objected  to  by  the  State,  and  excluded  by  the  court, 
to  which  defendant  excepted.  Appellant  insists  that  said  testimony 
was  admissible  as  tending  to  show  that  his  defense  set  up  in  this  case 
was  not  fabricated,  and  as  tending  to  rebut  the  contention  of  the  State 
that  said  matters  were  manufactured  after  the  homicide.  He  also  urges 
that  said  testimony  was  admissible  as  tending  to  establish  both  the  truth 
of  the  facts  communicated  to  defendant  by  his  wife,  and  the  defendant's 
belief  in  the  truth  of  said  communication;  and  also  showed  a  communi- 
cation to  defendant  by  Kendall  of  the  same  facts  communicated  to  the 
defendant  by  his  wife,  and  that  defendant's  wife,  long  anterior  to  the 
homicide,  had  communicated  said  rape  and  subsequent  insults  by  Veal 
to  another  than  the  defendant. 

The  statement  of  acts  presents  but  one  issue,  and  that  is,  whether 
appellant  was  guilty  of  murder  in  killing  W.  6.  Veal,  or  whether  he 
was  guilty  of  manslaughter.  If  the  jury  believed  the  testimony  of  Mrs. 
Jones  and  appellant,  the  theory  of  appellant  that  it  was  nothing  greater 
than  manslaughter  is  clearly  presented.  If  the  jury  did  not  believe  the 
testimony  of  appellant  and  Mrs.  Jones,  then  manslaughter,  so  far  as 
the  jury  is  concerned,  is  not  in  the  case.  The  State's  theory  is  that  the 
killing  was  not  prompted  by  a  passion  aroused  by  this  misconduct  of 
Veal  towards  Mrs.  Jones  (wife  of  appellant),  and  that  her  testimony  was 
manufactured  to  aid  her  husband  in  his  defense.  Every  particle  of  tes- 
timony introduced  by  the  State  is  for  the  purpose  of  making  a  case  in 
opposition  to  the  tiuth  of  the  testimony  of  Mrs.  Jones  and  defendant. 
Now,  the  rule  of  law  is  that,  where  the  opposing  case  is  that  the  witness 
testified  under  corrupt  motives,  or  where  the  impeaching  evidence  goes 
to  charge  the  witness  with  a  recent  fabrication  of  his  testimony,  the 
party  introducing  the  witness  can  prove  Ihat  before  the  motive  existed 
(the  motive  in  this  case  being  to  save  the  life  or  liberty  of  her  husband), 
the  witness  made  the  same  statement  as  that  sworn  to.  To  state  the 
proposition  in  another  form :  if  the  opposing  case  is  to  the  effect  that  the 
witness  had  a  corrupt  motive  in  swearing  to  certain  facts,  or  that  the 
witness  recently  fabricated  the  testimony  for  a  purpose  (in  this  case  the 
motive  being  to  prevent  the  conviction  of  appellant,  and  that,  therefore, 
this  testimony  was  manufactured  after  the  death  of  Veal),  the  party 
introducing  the  witness  (being  the  appellant  in  this  case)  can  show  that 
before  the  deceased  (Veal)  was  killed  the  witness  (Mrs.  Jones)  told  the 
same  story  which  she  swears  to  upon  the  trial.  By  such  proof,  the  charge 
that  it  was  fabricated,  or  prompted  by  an  improper  motive,  is  com- 
pletely met  and  destroyed,  if  believed  by  the  jury.  The  authorities  are 
divided  as  to  whether  a  witness  can  be  supported  because  the  adversary 
has  shown  that  he  made  conflicting  statements  about  the  fact.  We  hold 
that  this  can  be  done.  This,  however,  is  a  doubtful  question  when  tested 
by  the  authorities.  All  the  authorities  agree,  where  the  attack  is  made 
that  the  witness  is  prompted  by  improper  motives,  or  has  recently  fabri- 
cated the  story,  that  under  either  of  these  contingencies  the  party  intro- 
ducing his  witness  can  prove  his  witness  stated  the  same  facts  prior  to 
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the  time  when  the  motive  could  have  existed,  or  prior  to  the  occaBion  or 
circumstance  prompting  the  manufacturing  of  the  testimony.  We  have 
repeatedly  written  upon  this  subject,  laying  down  substantially  the  same 
rules  that  we  here  state,  and  we  deem  it  unnecessary  to  even  cite  the 
cases.  In  support  of  this  last  proposition  we  cite  1  Whart.  on  Ev.,  2  ed., 
art.  670.  We  also  call  attention  to  the  long  list  of  cases  cited  by  Mr. 
Wharton  in  note  2  to  this  article.  Apply  these  principles  to  this  ca»e: 
When  the  testimony  in  the  case  had  been  concluded  there  was  no 
evidence  before  the  jury  that  Mrs.  Jones  or  appellant  had  ever  alluded 
to  the  outrages  committed  upon  Mrs.  Jones.  The  inference  was  cogent, 
indeed,  that  it  was  fabricated  to  save  the  life  or  liberty  of  the  appellant. 
When  the  testimony  of  Mrs.  Jones  is  scrutinized,  it  is  placed  in  a  very 
doubtful  attitude.  It  would  have  been  perfectly  natural  and  reasonable 
for  the  jury  to  have  inferred  that  she  had  manufactured  her  testimony 
because  she  wanted  to  save  her  husband.  But  suppose,  in  addition  to 
her  testimony  (it  being  of  a  doubtful  character  standing  alone),  the  evi- 
dence of  Kendall  had  been  received,  would  any  man  have  entertained 
the  same  doubts  about  its  truth  as  if  her  testimony  had  been  without  sup- 
port? Law  should  be  common  sense,  and  there  is  no  man  but  what  would 
have  much  more  readily  believed  her  testimony  if  they  had  known  that 
she  told  the  same  story  before  the  death  of  Veal  as  that  which  she  swears 
to  on  the  trial.  We  are  of  opinion  that  this  testimony  was  admissible  for 
the  purpose  of  supporting  Mrs.  Jones,  and  for  the  purpose  of  showing 
that  Jones  believed  her  statements.  Again,  in  another  view,  this  testr- 
mony  was  admissible  as  independent  evidence,  for  the  purpose  of  show- 
ing that  the  insulting  conduct  of  Veal  towards  Mrs.  Jones  had  been  com- 
municated to  Jones  prior  to  the  homicide.  It  is  true  'that  Mrs.  Jones 
swore  directly  that  she  communicated  the  insulting  conduct  of  Veal  to 
her  husband,  but  the  defendant  was  not  circumscribed  by  making  such 
proof  by  his  wife.  As  original  testimony,  it  was  entirely  competent  for 
the  defendant  to  have  introduced  Kendall  "to  show  that  Mrs.  Jones  com- 
municated the  conduct  of  Veal  to  him,  and  that  he  in  turn  told  it  to  the 
defendant  prior  to  the  homicide. 

3.  The  next  question  presented  is  whether  or  not  appellant  had  the 
right  to  prove  the  general  reputation  of  deceased  with  reference  to  his 
being  a  man  of  chaste  and  virtuous  habits  and  conduct  towards  women 
or  otherwise.  Appellant  attempted  to  do  this  by  a  number  of  witnesses, 
and  on  objection  by  the  State  it  was  excluded  by  the  court.  We  are  of 
opinion  that  specific  acts  of  lewdness  (which  appellant  also  claims  were 
excluded)  were  not  admissible.  The  general  principle  applicable  to  such 
specific  acts  is  that  -t  would  involve  too  many  issues,  and  the  court  can 
not  turn  aside  to  try  a  vast  number  of  collateral  matters.  But  the  rule 
is  different  as  to  general  reputation.  We  are  of  opinion  that  proof  of 
deceased's  general  reputation  being  bad  in  this  particular  was  not  ad- 
missible for  the  purpose  of  showing  that  he  was  guilty  of  the  insulting 
conduct  towards  Mrs.  Jones,  but  we  are  of  the  opinion  that  his  general 
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reputation  was  admissible  for  the  purpose  of  determining  whether  Jones 
believed  the  story  told  him  by  his  wife.  We  have  no  doubt  of  the  cor- 
rectness of  this  proposition.  In  addition  to  this,  appellant  had  a  right 
to  prove  that  his  general  reputation  was  bad,  and  that  he  was  informed 
of  such  reputation.  This  evidence  is  admissible,  as  before  stated,  to  show 
that  he  not  only  believed  what  his  wife  had  told  him,  but  added  greater 
probability  to  the  presumption  that  he  acted  on  this  belief. 

4.  The  next  question  presented  is  as  to  the  action  of  the  court  in  ad- 
mitting the  testimony  of  S.  Q.  Bichardson  as  to  seeing  a  woman  in  the 
oflBce  of  Veal  during  the  year  1885,  and  that  Veal  told  witness  that  it 
was  Mrs.  Jones.  The  object  of  this  testimony  on  the  part  of  the  State 
was  doubtless  for  the  purpose  of  showing  the  friendly  relation  existing 
between  Mrs.  Jones  and  Veal,  and  so  -to  discredit  her  story  with  reference 
to  VeaFs  insults  towards  her.  Now,  if  this  testimony  had  identified  the 
Mrs.  Jones  seen  in  Veal's  oflSce  by  Richardson  as  the  wife  of  appellant, 
or  if  it  had  a  tendency  to  so  identify  her,  it  would  have  been  admissible. 
But,  in  our  opinion,  there  was  no  circumstance  connected  with  this  mat- 
ter that  suflScieDtly  identifies  her  as  being  the  wife  of  appellant,  and  so 
the  testimony  should  have  been  excluded.  Again,  what  Veal  said  about 
it  was  clearly  hearsay  evidence,  in  the  absence  of  any  testimony  tending 
to  identify  Mrs.  Jones  there  mentioned  as  ^the  wife  of  the  appellant.  This 
testimony,  as  presented,  is  purely  hearsay.  If,  in  fact,  Mrs.  Jones  visited 
Veal,  as  attempted  to  be  shown  by  Richardson,  this  would  have  been  a 
very  strong  circumstance  with  "the  jury,  tending  to  negative  or  disprove 
everything  that  she  had  said  about  the  insulting  conduct  of  the  deceased. 
The  conclusion  would  have  been  very  strong,  indeed,  that  she  had  manu- 
factured this  story  for  fthe  purpose  of  saving  the  life  and  liberty  of  her 
husband.  Now,  the  rule  is  that  no  conclusion  can  rise  higher  than  the 
facts  from  which  it  is  made.  When  a  conclusion  is  sought  to  be  made, 
the  fact  upon  which  it  is  based  must  be  clearly  proved.  Vague  sus- 
picions, leading  to  hurtful  conclusions,  are  not  permitted  in  law.  See 
Burrill  on  Circ.  Ev.,  p.  126.  This  is  the  second  appeal  of  this  case,  ap- 
pellant having  previously  been  convicted  of  murder  in  the  first  degree, 
but  the  case  was  reversed,  because  it  was  not  properly  tried.  33  Texas 
Crim.  Rep.,  492.  The  questions  discussed  in  this  opinion  are  upon  the 
admission  and  exclusion  of  evidence,  which,  in  our  opinion,  go  to  the 
merits  of  the  case.  The  errors  are  not  mere  irregularities,  but  are  in  re- 
gard to  the  admission  and  exclusion  of  evidence  upon  vital  questions,  and 
it  is  impossible  for  us  to  tell  what  influence  the  excluded  testimony  might 
have  had  upon  the  jury,  or  what  influence  the  admitted  testimony  may 
have  wrought  upon  their  minds.  The  rules  with  regard  to  said  testi- 
mony, it  occurs  to  us,  are  obvious.  They  are  found  in  the  text-books  on 
evidence,  and  have  been  followed  by  this  court  in  a  number  of  decisions. 
We  can  not  afford  to  set  a  bad  precedent  by  their  violations,  nor  are  we 
inclined  to  do  so.  In  the  discharge  of  our  duty,  the  rules  of  evidence 
must  be  observed  in  all  cases.  This  is  for  the  common  benefit  of  all,  in 
order  that  all  may  alike  be  protected  by  the  rules  of  law.    Because,  in  our 
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opinion,  these  rules  were  not  adhered  to  and  enforced  in  the  court  below, 
the  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

After  the  above  opinion  was  handed  down,  the  following  motion  for 
rehearing  and  brief  in  behalf  of  the  Staite  was  filed  by  Hon.  Mann  Trice, 
Assistant  Attorney-General : 

Now  comes  the  State  by  attorney,  and  moves  the  court  to  set  aside  its 
judgment  of  reversal  rendered  herein  on  May  19,  1897,  and  grant  a  re- 
hearing for  the  reasons  following,  to  wit: 

1.  Because  the  couri;  erred  in  holding  that  the  trial  court  should  not 
have  permitted  the  line  of  cross-examination  of  the  wife  of  appellant  as 
disclosed  by  bill  of  exceptions  number  3,  in  this :  The  matters  inquired 
about  by  the  State  on  cross-examination  of  the  wife  of  Jones  were  ger- 
mane to  the  matters  elicited  from  said  witness  on  her  examination  in 
chief.  Mrs.  Jones  having  testified  to  exculpatory  facts  on  the  examina- 
tion in  chief,  to  wit :  That  Jones  had  been  a  warm  friend  of  Veal  up  to 
the  time  she  communicated  to  him  the  story  of  the  remarkable  rape,  and 
endeavored  by  every  means  possible  to  demonstrate  to  the  jury  that  the 
killing  was  the  result  of  the  alleged  insults  to  her  and  was  due  to  no 
other  cause.  The  theory  of  the  State  was  that  Jones  had  been  at  enmity 
with  Veal  for  many  years  antedating  the  time  she  claims  to  have  related 
to  him  the  outrages  of  Veal  upon  her,  and  that  this  enmity  -was  due  to 
the  supposed  interference  of  Veal  in  preventing  James  Bullington  from 
reconveying  the  property  Mrs.  Jones  had  conveyed  to  Bullington  the 
evening  prior  to  her  marriage  with  Jones.  It  was  therefore  permissible 
for  the  State  on  cross-examination  to  ask  Mrs.  Jones  any  question  tend- 
ing to  contradict  her  testimony  in  reference  to  when  Jones  became  en- 
raged at  Veal  and  as  to  the  cause  of  his  anger.  Especially  would  this  be 
permissible  for  the  purpose  of  laying  the  predicate  to  impeach  Mrs.  Jones, 
by  showing  that  the  killing  was  not  the  result  of  the  alleged  rape,  but 
due  to  other  causes.  I  concede  that  the  general  rule  is  as  stated  by  the 
court,  that  the  cross-examination  of  the  wife  should  be  confined  to  the 
matters  drawn  out  on  the  examination  in  chief,  or  be  germane  thereto, 
but  there  are  well  established  exceptions  to  this  general  rule,  which  is 
universal  and  binding;  that  is,  the  right  of  cross-examination  extends  to 
all  matters  connected  with  the  res  gestae  and  as  to  credit.  Whart.  on 
Ev.,  sec.  529;  Wallace  v.  Wallace,  62  Iowa,  651;  Wroe  v.  State,  20  Ohio 
St.,  460;  Mask  v.  State,  32  Miss.,  405;  State  v.  Savers,  58  Mo.,  585. 

Again,  it  is  well  settled  that  as  a  general  rule  a  witness  can  not  be  cross- 
examined  as  to  collateral  matters.  It  is  equally  well  settled,  that  if  the 
testimony  goes  to  show  the  bias  of  the  witness  or  falsity  of  the  main 
story,  it  is  permissible  to  cross-examine  as  to  collateral  issues,  and  issues 
not  touched  upon  in  the  examination  in  chief.  Whart.  on  Ev.,  sec.  532; 
U.  S.  V.  Hudland,  5  Cranch  C.  C,  309;  Cora.  v.  Shaw,  4  Gush.,  593. 

Mrs.  Jones  studiously  avoided  answering  in  the  affirmative  any  ques- 
tions tending  to  show  that  Jones  was  angry  with  Veal,  because  of  her 
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conveyance  of  her  property  to  her  son  and  her  son^s  refusiJ  to  reconvey 
to  her.  On  the  contrary  there  was  a  labored  effort  upon  her  part  to  show 
that  no  enmity  was  engendered  by  reason  of  these  things.  To  hold  that 
she  could  not  be  asked  questions  for  the  purpose  of  laying  a  predicate  to 
impeach  her  on  this  line,  would  be  tantamount  to  a  denial  of  the  right 
of  cross-examination,  which  I  apprehend  would  not  be  tolerated. 

The  cases  of  Creamer  v.  State,  34  Texas,  173,  and  Greenwood  v.  State, 
35  Texas,  687,  cited  by  the  court  to  sustain  its  position  in  this  regard, 
are  decisions  of  the  old  "Semi-Colon  Court,"  and  are  very  rarely  ever 
relied  upon  as  authority  in  this  State.  And  in  so  far  as  said  cases  hold 
that  the  cross-examination  should  be  confined  to  the  matters  drawn  out 
of  the  examination  in  chief,  same  is  at  variance  with  the  opinions  of  the 
Supreme  Court  of  to-day  and  of  the  former  opinions  of  this  court.  Bhine 
V.  Blake  &  Jenkins,  69  Texas,  240;  Morris  v.  State,  30  Texas  Crim.  App., 
116;  Brookin  v.  State,  26  Texas  Crim.  App.,  121;  Johnson  v.  State,  27 
Texas  Crim.  App.,  163;  Miller  v.  State,  28  Texas  Crim.  App.,  445; 
Id.,  448. 

2.  This  court  erred  in  holding  that  the  trial  court  should  have  per- 
mitted Mrs.  Jones  to  be  corroborated  by  her  unsworn  statements  made  to 
Kendall,  in  reference  to  the  alleged  rape,  for  this:  The  State  did  not 
seek  to  impeach  her  by  showing  contradictory  and  different  statements 
made  by  her.  The  fact  that  the  State  did  not  admit  the  truth  of  her 
story  can  not  be  termed  an  impeachment.  It  is  never  admissible  to  sus- 
tain a  witness  by  proof  of  general  good  character  or  otherwise,  until  the 
reputation  of  the  witness  is  assailed  for  truth  and  veracity  or  impeached 
by  showing  contradictory  statements.  These  are  conditions  precedent 
to  offering  testimony  to  corroborate  or  sustain  a  witness.  "Assaults  upon 
the  veracity  of  a  witness,  made  only  by  counsel  in  argument,  do  not  con- 
stitute such  an  impeachment  of  the  credibility  of  the  witness  as  will  au- 
thorize the  admission  of  testimony  to  sustain  his  reputation  for  truth 
and  veracity."  Kicks  v.  State,  19  Texas  Crim.  App.,  308.  See  Railway 
V.  Raney,  86  Texas,  363. 

The  court  cites  article  570,  eighth  edition  of  Wharton's  Evidence,  in 
support  of  its  theory  that  Mrs.  Jones  should  have  been  corroborated  by 
her  unsworn  statements.  If  the  court  will  examine  the  ninth  edition  of 
Mr.  Wharton's  Evidence,  under  article  670,  on  this  subject,  the  following 
will  be  found :  *^e  find  the  decided  weight  of  the  authority  to  be  that 
proof  of  declaration  made  by  a  witness  out  of  court,  in  corroboration  of 
testimony  given  by  him  on  the  trial  of  the  cause,  is  as  a  general  rule  in- 
admissible, even  after  the  witness  has  been  impeached  or  discredited; 
and  we  are  satisfied  with  the  correctness  of  the  rule."  The  following 
authorities  are  cited:  2  Phillips  on  Ev.,  5  ed.,  973;  1  Starkie  on  Ev., 
147;  1  Greenl.  on  Ev.,  469;  Robb  v.  Hackley,  23  Wend.,  50;  Gibbs  v. 
Linsley,  13  Vem.,  208;  EUicott  v.  Pearl,  10  Pet.,  412;  Conrad  v.  Grif- 
fith, 11  How.,  480. 
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To  say  that  a  witness  can  be  corroborated  and  probative  force  given  to 
testimony  by  introducing  the  unsworn  statements  of  the  witness,  it  seems 
to  me  is  a  dangerous  proposition.  If  A  charges  B  with  the  commission 
of  an  offense,  and  B  pleads  not  guilty;  A  takes  the  stand  and  swears  to  a 
state  of  facts  that  if  true  would  make  out  the  offense,  and  B  denies  the 
charges,  it  seems  strange  to  say  that  it  would  be  permissible  to  corrobo- 
rate A  by  showing  that  he  had  made  the  same  statement  to  divers 
other  persons  before  the  proceedings  were  instituted.  Now,  if  the  other 
persons  were  called  in,  they  could  only  testify  that  A  had  made  the  same 
statements  to  them  that  he  had  testified  to  under  oath.  They  could  not 
testify  to  the  truth  of  the  story,  nor  should  it  be  permitted  to  bolster  up  a 
witness  in  this  way.  If  this  were  true,  "a  witness's  credibility  would  de- 
pend more  upon  the  number  of  times  he  had  repeated  the  same  story 
than  upon  the  truth  of  the  story  itself."  Bailey  v.  State,  9  Texas  Crim. 
App.,  99,  100;  Whart.  on  Ev.,  511.       . 

Again,  "that  the  same  statements  were  made  at  another  and  different 
times,  furnished  no  evidence  of  its  truth,  and  unsworn  statements  of 
doubtful  credibility  should  not  be  permitted  to  corroborate  the  sworn 
statements,  especially  if  the  witness  has  not  been  impeached  by  show* 
ing  contradictory  statements,  or  that  her  reputation  was  bad.''  Side- 
linger  V.  Bucklin,  64  Me.,  371. 

The  rule  as  stated  by  Mr.  Jones  is  as  follows:  "The  rule  has  some- 
times been  declared,  that  after  an  attempt  has  been  made  to  impeach  a 
witness  by  showing  his  contradictory  statements,  proof  may  be  received 
that  he  had  affirmed  the  same  thing  before  on  another  occasion,  and  that 
he  is  still  consistent  with  himself.  But  it  is  clear  that  this  view  is  con- 
trary to  the  great  weight  of  authority.  A  representation  without  oath 
can  scarcely  be  considered  as  any  confirmation  of  a  statement  upon  oath.'* 
Jones  on  Ev.,  sec.  872.  See  also  State  v.  Archer,  73  Iowa,  320;  Tussell 
V.  State,  93  Ga.,  450;  State  v.  Thomas,  3  Strob.,  269;  Connor  v.  People, 
18  Col.,  373;  Munson  v.  Hastings,  12  Vt.,  346;  36  Am.  Dec,  345;  Bailey 
v.  State,  9  Texas  Crim.  App.,  100. 

It  is  but  natural  that  the  State  should  have  disputed  the  truth  of  the 
story  of  an  alleged  rape,  made  in  a  house  with  a  number  of  other  occu- 
pants, and  where  no  force,  threats,  or  fraud  were  resorted  to,  and  where 
no  outcry  or  disturbance  was  made  for  more  than  twenty  years,  and  when 
the  rape  was  accomplished  in  such  an  easy  and  noiseless  manner  as  not 
even  to  awaken  the  baby  sleeping  in  the  same  bed.  This  is  not  a  story 
calculated  to  be  believed  by  every  person.  In  fact,  rapes  of  this  char- 
acter should  not,  in  my  judgment,  receive  judicial  encouragement.  Be- 
cause forsooth  a  citizen  would  be  so  incredulous  as  not  to  believe  this 
story,  this  could  not  be  termed  such  an  impeachment  of  the  witness  as- 
to  permit  unsworn  statements  to  sustain  her. 

3.  The  court  erred  in  holding  that  it  was  permissible  to  prove  the 
general  reputation  of  deceased  as  being  a  man  of  chaste  and  virtuous 
habits.  His  reputation  in  this  regard  could  not  avail  defendant  on  thia 
trial  for  murder. 
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4.  In  view  of  the  facts  in  this  case,  it  was  not  reversible  error  to  per- 
mit S.  Q.  Bichardson  to  testify  that  he  saw  a  woman  in  VeaFs  office,  and 
that  Veal  stated  it  vras  Mrs.  Jones.  She  was  identified  by  other  witnesses 
as  being  the  identical  Mrs.  Jones  who  testified  in  this  case,  and  as  having 
been  seen  in  Veal's  office  and  in  company  with  Veal  at  other  places,  and 
she  did  not  exhibit  any  signs  of  disagreeable  emotions  of  the  mind  when 
seen  in  his  presence,  as  indicated  in  her  testimony. 

R.  B.  Seay,  J.  C.  Muse,  8.  H.  RussM^  and  MiUer  &  TFiHtams,  in  oppo- 
sition to  the  motion. — This  case  was  reversed  upon  this  appeal  by  this 
honorable  court,  upon  the  consideration  of  the  four  following  issues,  pre- 
sented in  the  record,  viz. : 

"1.  The  action  of  the  court  in  permitting  a  cross-examination  of  Mrs. 
Jones  upon  matters,  as  insisted  upon  by  appellant,  not  drawn  out  from 
her  on  the  examination  in  chief,  and  not  pertinent  to  such  examination. 

"2.  The  action  of  the  court  in  refusing  to  permit  the  appellant  to 
prove  by  the  witness  Kendall  what  defendant  and  his  wife  may  have  told 
him  with  reference  to  the  alleged  insults  of  the  deceased  toward  her. 

"3.  The  general  reputation  of  the  deceased,  with  reference  to  his 
being  a  man  of  chaste  and  virtuous  habits  and  conduct  towards  women 
or  otherwise. 

"The  admission  of  the  testimony  of  S.  Q.  Richardson,  to  seeing  a 
woman  in  the  office  of  Veal  during  the  year  1885,  and  that  Veal  told 
Bichardson  that  it  was  Mrs.  Jones,''  etc. 

The  decision  of  the  court  upon  the  questions  of  evidence  is  in  con- 
formity with  the  statutes  of  the  State  precluding  the  husband  or  wife 
from  being  used  as  a  witness  against  each  other,  and  with  the  imiform 
trend  of  decisions  in  this  State. 

This  answer  is  deemed  unnecessary,  but  it  is  deemed  proper  to  chal- 
lenge the  unique  and  startling  propositions  seriously  asserted  for  the 
State  in  the  motion  for  rehearing,  assailing  the  opinion  of  the  court  upon 
the  four  issues  above  stated. 

1.  The  Assistant  Attorney-General  concedes,  "that  the  general  rule 
is  as  stated  by  the  court,  that  the  cross-examination  of  the  wife  should  be 
confined  to  matters  drawn  out  on  the  examination  in  chief/'  but  insists 
that  "the  right  of  cross-examination  extends  to  all  matters  connected 
with  the  res  gestae,  and  as  to  credit."  It  is  likewise  tacitly  conceded  that 
the  so-called  cross-examination  of  Mrs.  Jones,  by  the  State,  was  not  con- 
fined to,  but  went  beyond  the  matters  drawn  out  upon  her  direct  ex- 
amination; which  was  confined  to  and  elicited  only  the  fact  of  Veal's 
assaults  and  insults  prior  and  subsequent  to  her  marriage  with  the  de- 
fendant, her  communication  thereof  to  him  in  the  fall  of  1891,  and  the 
eflFect  of  such  communication  upon  him.  And  it  will  be  seen  that  her 
testimony  by  the  defendant  was  confined  within  the  statutory  limitations 
of  manslaughter.  The  defendant  having  introduced  his  wife  as  a  witness 
in  his  behalf,  could  safely  rely  on  the  statute ;  that  as  a  witness  her  testi- 
mony for  or  against  him  could  go  no  farther  than  elicited  by  him,  and 
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that  her  cross-examination  should  be  confined  to  the  matters  drawn  out 
by  him.  Right  or  wrong,  it  is  the  law.  What  was  drawn  out  on  the  so- 
called  cross-examination  of  the  wife?  The  fact  of  her  conveyance  of 
property  to  her  son  James  Bullington,  at  the  instance  of  Mrs.  Cockrell 
and  Mitch  Gray,  just  prior  to  her  marriage  with  defendant;  his  enmity 
for  nearly  twenty  years  towards  such  parties,  Gray  and  Cockrell,  therefor; 
the  dissipation  of  the  wife's  property  by  the  husband  sought  to  be  shown; 
that  the  husband  managed  it  and  that  it  was  all  gone,  proven.  The 
eflfort  to  have  the  disability  of  James  Bullington  removed,  and  have  him 
reconvey  the  property  to  his  mother;  and  the  fact  that  the  deceased  had 
transacted  business  for  the  defendant  and  his  wife;  and  other  matters  of 
similar  import  were  elicited  from  the  wife  by  the  State,  over  objection  of 
the  defendant.  Now,  by  what  legerdemain  of  specious  logic  can  this 
testimony  be  held  germane  to  the  facts  of  insult  to  the  wife,  communica- 
tion thereof  to  the  husband,  and  his  excitement  and  passion  thereat? 

The  position  of  the  Staite  is  that  no  outrage  or  insult  to  the  wife  oc- 
curred, hence  no  communication  thereof  or  passion  thereat  could  exist, 
and  that  the  statement  of  the  wife  upon  direct  examination  was  untrue. 
Now,  this  is  the  theory  of  the  State,  and  it  contends  that  the  defendant 
killed  the  deceased  on  account  of  a  property  motive,  viz.,  that  Veal  was 
advising  against  and  preventing  the  reconveyance  of  the  property  by 
James  Bullington,  which  had  been  conveyed  to  him  by  his  mother  prior 
to  her  marriage  with  the  defendant.  The  State  had  the  right  to  prove 
the  facts  that  would  show  its  theory  to  be  true,  if  it  was  true,  but  not  by 
the  wife.  If  it  had  been  a  case  of  deliberate  murder,  and  if  the  defend- 
ant had  not  introduced  his  wife  as  a  witness,  the  State  could  not.  The 
husband  having  introduced  her,  what  are  the  limitations  as  imposed  by 
law  as  to  her  examination  as  a  witness?  The  court  has  correctly  stated 
them,  following  an  unbroken  line  of  decisions  in  this  State,  and  the  plain 
mandate  of  the  statute.  Even  the  Assistant  Attorney-General  concedes 
this,  but  claims  that  the  case  is  an  exception  to  the  general  rule.  Upon 
what  ground  ?  Surely  not  upon  the  assumption  that  the  facts  elicited  by 
the  State  upon  cross-examination  of  the  wife  were  germane  to  her  direct 
examination.  The  facts  elicited  by  the  State  were  independent,  and 
wholly  disconnected  from  the  facts  drawn  out  by  the  defendant  from  his 
wife.  Cross-examination  is  the  examination  of  a  witness  upon  the  mat- 
ters already  elicited.    To  go  beyond  this  is  to  make  the  witness  your  own. 

The  Assistant  Attorney-General  insists  that  the  exception  to  the  rule, 
which  would  permit  the  cross-examination  of  the  wife  to  be  enlarged 
beyond  the  matters  drawn  on  direct  examination,  "extends  to  all  matters 
connected  with  the  res  gestae  and  as  to  credit." 

The  statute  has  made  the  rule  followed  by  the  court,  and  to  adopt  the 
views  presented  for  the  State  would  be  to  overrule  the  statute,  and  em- 
bark upon  a  sea  of  judicial  legislation,  with  a  shifting,  uncertain  com- 
pass, furnished  by  the  words  in  the  rule  invoked  by  the  State,  viz.,  cross- 
examination,  res  gestae,  credit.  But  taking  this  compass  for  guidance  in 
this  case,  where  would  we  land  under  logical  construction?    First,  we 
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must  know  to  start  with,  what  is  cross-examination.  It  is  what  the  words 
imply,  an  examination  or  inquiry  into  the  facts  already  stated  by  the 
witness;  when  it  goes  beyond  this  it  ceases  to  be  a  cross-examination,  and 
becomes  a  direct  examination;  and  it  has  been  decided  by  this  court  that 
the  witness  then  becomes  the  witness  of  the  party  conducting  such  direct 
examination.  Tested  by  this  rule,  the  facts  elicited  by  the  State  from  the 
wife  was  not  cross-examination,  and  the  State  occupies  the  position  of  in- 
troducing the  wife  as  a  witness  against  her  husband. 

Again,  what  res  gestae  fact  has  the  State  been  precluded  from  proving 
by  the  wife,  under  the  contention  that  the  cross-examination  of  the  wife 
could  include  "res  gestae?^'  What  is  res  gestae?  The  thing  done,  the 
facts  immediately  connected  with  the  thing  done.  What  is  the  thing 
done  in  this  case?  The  indictment  says  murder.  The  wife  was  not  pres- 
ent at  the  killing.  She  was  not  interrogated  about  it.  The  facts  elicited 
from  her  form  no  part  of  the  res  gestae.  But  perhaps  it  was  the  idea  of 
the  State  to  "stretch''  the  terms  res  gestae  to  include  everything  con- 
nected with  the  facts  of  the  outrage  and  insults  to  the  wife,  communica- 
tions to  the  husband,  and  passion  thereat.  If  so,  the  cross-examination 
of  the  State  upon  this  matter  was  without  objection  and  no  error  is  as- 
signed thereon.  But  in  what  way  the  facts  drawn  out  by  the  State  upon 
its  alleged  cross-examination  could  form  part  of  the  res  gestae  of  the 
outrage  and  insults  to  wife,  is  undiscoverable.  Kes  gestae  is  an  elastic 
legal  term,  and  has  its  legitimate  bearing  in  a  proper  connection,  but  it 
can  not  be  stretched  so  as  to  obliterate  a  plain  statute.  The  right  of  the 
wife  to  testify  at  all  is  limited  by  law,  and  her  cross-examination  can  not 
be  extended  upon  the  issue  as  to  the  credit  of  her  statements,  beyond 
matters  pertinent  to  the  testimony  adduced  on  her  direct  examination. 
This  the  court  has  recognized,  and  pushed  the  doctrine  to  its  fullest  ex- 
tent in  behalf  of  the  State,  in  holding  that  the  State  might  interrogate 
the  wife  as  to  visiting  Veal  as  a  matter  pertinent  to  the  facts  stated  by 
her  in  direct  examination.  The  court  in  its  opinion  correctly  states  it  is 
no  new  doctrine  in  this  State  that  the  cross-examination  of  the  wife 
must  be  germane  and  pertinent  to  the  facts  drawn  out  on  the  direct  ex- 
amination, and  cites  a  nimiber  of  authorities  sustaining  that  position, 
among  the  number  the  Creamer  and  Greenwood  cases.  Counsel  for  the 
State  in  the  motion  for  rehearing  refers  disparagingly  to  these  two  cases 
as  rendered  by  the  "Semi-Colon  Court,"  and  that  the  same  are  rarely  re- 
lied upon  as  authority,  and  indulges  in  the  criticism  that  the  opinion  in 
this  case  upon  this  point  as  at  variance  with  the  opinions  of  the  Supreme 
Court  and  the  former  opinions  of  this  court,  and  cites  Rhine  v.  Blake 
&  Jenkins,  59  Texas,  240,  a  civil  case,  and  four  criminal  eases.  Counsel 
ignores  or  overlooked  the  distinction  between  a  civil  and  a  criminal  case. 
In  a  civil  case,  confidential  communications  between  a  husband  and  wife 
are  protected.  In  a  criminal  case,  neither  shall  be  a  witness  against  the 
other,  and  when  introduced  as  a  witness  by  one  for  the  other  the  cross- 
examination  is  limited,  as  decided  in  this  case.  Such  is  and  has  been  the 
settled  law  of  this  State  and  was  followed  by  the  "Semi-Colon  Court " 
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also  uniformly  by  this  court.  And  the  authorities  cited  by  the  State  do 
not  support  the  contention  made.  The  theory  of  the  State  was  that  the 
motive  for  the  killing  was  a  property  motive.  The  record  discloses  that 
more  than  a  year  before  the  killing  James  Bullington  had  become  of  age, 
and  reconveyed  to  his  mother  the  property  which  she  had  deeded  to  him, 
before  her  marriage  with  the  defendant,  when  he  was  an  infant.  And 
this  fact  was  in  answer  to  the  theory  of  the  State  as  to  the  existence  of  a 
property  motive,  and  emphasizes  the  injury  to  the  defendant  in  the  ad- 
mission of  the  illegal  testimony  elicited  from  his  wife. 

2.  The  court  holds  that  the  rejection  of  Kendairs  testimony  relating 
to  the  communication  by  Mrs.  Jones  to  him  of  the  same  facts  communi- 
cated to  the  defendant,  and  KendalFs  subsequent  communications  of  the 
same  to  the  defendant,  prior  to  the  homicide,  was  error,  upon  'two 
grounds:  (1)  that  the  same  was  competent  as  original  evidence  upon  the 
issues  of  the  fact  of  the  communication  being  made  to  the  defendant, 
and  his  belief  in  the  truth  of  the  story;  (2)  that  it  was  competent  as  tend- 
ing to  rebut  the  theory  of  the  State  that  the  story  was  fabricated  by  the 
defendant  after  the  homicide,  by  the  defendant  and  his  wife.  The  As- 
sistant Attorney-General  attacks  only  the  latter  proposition;  his  silence 
upon  the  former  proposition  may  be  legitimately  construed  into  acquies- 
cence as  to  its  correctness.  To  dispute  it  would  argue  great  unfamil- 
iarity  with  the  rudiments  of  elementary  law  and  challenge  the  derision  o£ 
common  sfense.  I  say  again,  the  silence  of  the  State  upon  this  proposi- 
tion is  significant.  It  is  a  concession  as  to  the  correctness  of  the  opinion 
reversing  this  case.  Let  me  illustrate:  The  State  in  a  murder  case 
proves  by  one  witness  facts  which,  if  believed,  would  constitute  cold- 
blooded, deliberate  murder,  and  justify  and  merit  the  infliction  of  the 
death  penalty  as  a  punishment  to  the  defendant.  The  State  then  offers 
to  prove  by  other  witnesses  the  same  facts  to  strengthen  its  case;  the  de- 
fendant objects  to  further  testimony,  because  but  one  witness  can  prove 
the  same  facts.  Would  an  intelligent  court  give  the  proposition  serious 
consideration?  The  proposition  would  excite  ridicule  in  the  common 
sense  of  the  country.  Again,  a  defendant  in  a  murder  case,  relying  upon 
self-defense,  offers  to  prove  by  more  than  one  witness  the  acts  done  in 
self-defense,  and  that  his  life  had  been  threatened  by  the  deceased.  The 
State  objects,  and  insists  that  the  proof  of  the  same  fact  shall  be  limited 
to  one  witness.  Such  a  rule  would  be  scouted  by  the  business  sense  of  the 
country,  where  only  dollars  and  cents  are  involved,  upon  contract  or 
otherwise.  Is  the  rule  to  be  more  liberal  where  dollars  and  cents  are  in- 
volved than  where  life  and  liberty  is  at  stake?  Now,  applying  the  illus- 
trations to  this  case,  the  defendant  proves  by  his  wife  the  communica- 
tions to  him  of  her  story  of  outrage  and  assault  and  insult,  and  offers  to 
prove  by  Kendall  that  the  wife  also  told  him,  and  that  he  made  the  same 
communication  to  defendant,  before  the  homicide.  No  rule  of  law  would 
reject  this  testimony.  Why?  Because  communication  and  belief  are  the 
pivotal  facts  in  the  defense,  and  their  proof  can  not  be  restricted  to  the 
testimony  of  one  witness.    As  well  say  that  if  A  inform  B  that  assaxdt 
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and  outrage  has  befallen  his  wife,  and  B  is  likewise  so  informed  by  his 
wife,  that  the  testimony  of  the  wife  will  be  rejected  because  A  first  com- 
municated it  to  B,  and  a  fact  can  be  proven  only  by  one  witness.  So 
much  I  have  said  on  the  proposition  to  demonstrate  the  weakness  of  the 
motion,  and  that  from  the  State's  standpoint  the  decision  is  correct. 

But  the  Assistant  Attorney-General  attacks  the  second  proposition, 
and  says  that  the  court  erroneously  held  that  Kendall's  testimony  was 
not  admissible  to  support  the  testimony  of  Mrs.  Jones,  who  was  sought 
to  be  impeached  by  the  State.  He  illustrates  by  saying  that  suppose  A 
swears  to  facts  that  constitute  B  guilty.  B  denies  and  proves  that  he 
made  the  same  denial  before  prosecution.  Then  says  that  it  is  ridiculous 
that  he  could  corroborate  himself  by  such  statements.  We  say  so,  too. 
The  court  in  this  case  decided  no  such  nonsense.  And  we  doubt  if  it 
was  ever  so  held  by  any  appellate  court.  In  the  first  place,  an  affirmation 
on  the  one  side  and  a  denial  on  the  other  is  not  an  impeachment.  It  has 
been  repeatedly  so  held  by  this  court.  In  the  second  place,  the  state- 
ments of  a  defendant  made  after  the  commission  of  an  offense,  even 
though  made  before  prosecution,  are  held  to  be  self-serving  and  inad- 
missible in  his  behalf.  But  how  is  the  rule  when  the  statement  of  the 
witness  was  made  before  the  commission  of  the  offense,  before  any  motive 
for  fabrication  could  exist.  The  weight  of  reason  and  authority  support 
the  court  in  the  decision  that  such  statements  may  be  introduced  to  sup- 
port the  witness  when  attacked  or  impeached.  The  Supreme  Court  of 
of  the  State  so  held  in  the  Marek  civil  case  cited  in  appellant's  brief. 
And  the  decision  of  this  court  on  that  point  is  in  accord  with  its  previous 
decisions.  Again,  applying  the  illustration  made  in  this  case  by  us.  The 
Stat«  limits  the  evidence  of  the  defendant  to  the  testimony  of  himself 
and  wife,  upon  the  issue  of  the  insults,  etc.,  to  the  wife,  and  their  com- 
munication to  the  husband  and  defendant.  The  State  then,  after  so  cir- 
cumscribing the  defendant's  evidence,  charges  them  with  fabricating  the 
story,  after  the  killing,  to  escape  a  murder  conviction.  And  after  so  at- 
tacking them,  declines  to  permit  proof  by  Kendall  that  the  wife  told 
him,  and  that  he  communicated  it  to  the  defendant,  more  than  a  year 
prior  to  the  killing.  Common  justice  and  fairness  could  not  exclude  this 
testimony. 

Again,  the  second  proposition  is  absorbed  in  the  first.  If  Kendall's 
testimony  was  admissible  as  original  evidence  to  show  communication, 
etc.,  the  testimony  as  original  evidence  would  have  been  admissible  for 
all  purposes,  and  it  does  and  would  have  supported  Mrs.  Jones,  upon  the 
theory  that  it  was  not  fabricated  after  the  killing,  and  that  the  communi- 
cation was  made  to  the  defendant  before  the  homicide.  The  position  of 
the  Assistant  Attorney-General  ^oes  to  the  weight  of  .the  testimony,  and 
not  its  admissibility.  He  says  that  the  story  is  not  calculated  to  be  be- 
lieved. Suppose  not;  that  is  not  a  question  which  concerns  him  or  this 
court;  the  issue  now  is  as  to  its  admissibility;  its  weight  and  credence  is 
for  the  jury.  Tested  by  this  rule,  the  statements  of  the  defendant  and 
38  Texas  Crim.  App.— 8 
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his  wife  should  have  been  rejected,  according  to  the  argument,  because 
not  calculated  -to  be  believed.  But  the  Assistant  Attorney-General  puta 
himself  in  this  anomalous  position;  he  concedes  Kendall's  testimony  ad- 
missible as  original  testimony,  by  his  silence  as  to  that  proposition,  but 
says  that  it  was  not  admissible  to  support  Mrs.  Jones,  when  in  fact  if 
admissible  as  original  evidence  it  was  admissible  for  all  purposes,  includ- 
ing support  of  Mrs.  Jones.  Then  he  reaches  the  climax  of  illogical  in- 
consistency by  assuming  that  the  story  of  the  defendant  and  his  wife  ia 
incredible  and  was  fabricated  after  the  homicide,  and  gravely  says  that 
Kendall's  testimony  should  not  be  received,  which  would  disprove  the 
charge  of  fabrication.  But  he  leaves  the  proposition  with  the  sugges- 
tion, that  rapes  of  this  character  should  not  receive  judicial  encourage- 
ment. Counsel  has  evidently  overiooked  the  habeas  corpus  opinion  in 
this  case.  He  possibly  forgot  for  the  moment,  when  he  penned  the  sen- 
tence, with  such  unkind  inference,  that  this  court  is  not  a  nisi  prius 
court,  but  only  an  appellate  court,  whose  legal  and  constitutional  duty 
it  was  to  point  out  and  correct  the  errors  of  law  committed  upon  the  trial. 

3.  The  third  proposition  in  the  motion  avers  that  the  court  errone- 
ously holds  that  the  reputation  of  Veal  was  competent  evidence,  and 
affirms  that  such  reputation  could  not  avail  defendant  on  this  trial  for 
murder.    The  motion  contents  itself  with  this  brief  ipse  dixit. 

The  statute  provides  that  homicide  is  divided  into  murder  of  the  first 
and  second  degree  and  manslaughter.  It  avails  a  defendant  much  as  ta 
which  he  is  convicted  of.  The  statute  provides  and  the  decisions  hold, 
in  self-defense  to  homicide,  that  the  belief  of  the  defendant  as  to  the 
peril  under  which  he  acted  is  the  pivotal  issue  in  self-defense.  Evidence 
as  to  threats  by  the  deceased,  habit  of  carrying  arms,  reputation  as  a 
dangerous  man,  etc.,  is  admissible  evidence.  What  for,  unless  it  be  to 
shed  light  on  the  belief  under  which  defendant  acted?  Now,  in  man- 
slaughter predicated  on  insults,  etc.,  to  wife  or  female  relatives,  belief  in 
the  truth  of  the  communications  as  to  the  insults,  etc.,  is  the  pivotal 
issue  in  reducing  murder  to  manslaughter.  Then  what?  The  conclusion 
follows,  as  does  night  the  day,  that  belief  in  manslaughter  is  the  cor- 
rollary  of  belief  in  self-defense.  As  is  said  by  the  court,  the  reputation 
of  Veal  was  not  competent  to  show  that  he  was  guilty  of  the  insulting 
conduct  charged,  but  it  was  admissible  as  tending  to  shed  light  as  to  the 
defendant's  belief  in  the  truth  of  the  commimications  made  as  to  such 
insulting  conduct. 

4.  The  Assistant  Attorney-General  urges  that  the  court  erred  in  hold- 
ing that  S.  Q.  Richardson's  testimony  was  inadmissible,  to  the  eflfect  that 
he  saw  a  woman  in  Veal's  office,  and  that  Veal  told  him  that  it  was  Mrs. 
Jones.  Then  follows  the  statement  in  the  motion,  she  was  identified  by 
other  witnesses  as  being  the  identical  Mrs.  Jones  who  testified  in  this 
case.  If  this  was  true  there  would  be  merit  in  the  proposition.  But 
what  is  the  fact?  The  record  dipcloses  that  no  witness  identified  or. at- 
tempted to  identify  the  woman,  who  Richardson  says  Veal  told  him  was 
!Mrs.  Jones,  as  being  the  wife  of  the  defendant.     On  the  contrary,  the 
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record  shows  that  there  were  then  in  Dallas  several  Mrs.  Dr.  Jones. 
Sichardson's  testimony  was  hearsay^  and  there  is  nothing  to  show  that 
the  woman  in  question  was  the  defendant's  wife.  The  name  is  not  so 
rare  in  Texas  as  to  suggest  any  particular  individual. 

5.  The  appellant  submits  the  case  and  asks  that  the  motion  for  re- 
hearing be  denied. 

OK  THE  state's  MOTION  FOB  REHEABINO. 

DAVIDSON,  Judge. — ^We  have  carefully  considered  the  motion  for 
rehearing  presented  by  the  Assistant  Attomey-Qeneral.  At  a  former  day 
of  this  term  this  court  reversed  the  judgment  of  the  lower  court  on  four 
errors  committed.  We  will  go  over  the  grounds  again,  and  re-examine 
the  record. 

1.  The  fijst  error  is  in  relation  to  the  court's  permitting  the  State  to 
prove  by  Mrs.  Jones,  wife  of  appellant,  facts  and  circumstances  not  ger- 
mane to  anything  she  had  sworn  on  her  testimony  in  chief.  We  held, 
and  still  hold,  that  this  can  not  be  done.  The  law  will  not  permit  the 
husband  or  wife  to  be  a  witness  against  each  other.  If  the  husband  is 
upon  trial,  and  his  wife  is  a  witness,  and  she  should  swear  to  facts  in- 
jurious to  him,  in  answer  to  questions  propounded,  he  could  not  com- 
plain, but,  where  she  swears  to  certain  facts  and  circumstances,  the  cross- 
examination  must  be  confined  to  the  matter  elicited  in  chief.  Of  course, 
everything  which  is  legitimate  for  the  purpose  of  testing  her  knowledge 
of  the  facts  sworn  to,  her  bias,  her  prejudice,  in  fact  any  matter  that  goes 
legitimately  to  discredit  her,  is  admissible  on  cross-examination.  How- 
ever, where  the  State  leaves  the  matter  testified  to  in  chief,  and  proposes 
to  prove  independent  criminative  facts  against  the  accused,  this  would 
not  be  a  cross-examination  of  the  witness.  When  the  matter  is  departed 
from,  the  witness  ceases  to  be  a  witness  for  her  husband,  and  becomes  a 
witness  for  the  State.  This  is  absolutely  demonstrated  by  the  overwhelm- 
ing weight  of  the  authority.  Mr.  Wharton,  in  his  work  on  Evidence 
(section  529),  says:  "Although,  in  England,  counsel,  in  cross-examina- 
tion, are  permitted  to  ask  questions  bearing  on  the  whole  case,  so  as  to 
bring  out  matters  of  independent  defense,  in  this  country,  in  most  juris- 
dictions, cross-examinations,  with  greater  propriety,  are  confined  to  the 
subject  of  the  examination  in  chief,  and  that  of  the  credit  of  the  witness. 
If  a  matter  of  defense  is  to  be  proved,  this  must  be  reserved  until  the 
cross-examining  party  has  opened  his  case,  when  he  is  at  liberty  to  call 
the  witness  to  prove  such  defense."  In  support  of  this  proposition,  Mr. 
Wharton  cites  not  less  than  fifty  cases,  from  the  States  of  New  Hamp- 
shire, New  Jersey,  Pennsylvania,  Michigan,  Indiana,  Illinois,  Iowa,  Wis- 
consin, Minnesota,  Kansas,  Nevada,  Georgia,  California,  Arkansas,  Ne- 
braska, and  a  number  of  others.  The  Supreme  Court  of  the  United 
States  holds  that,  where  the  matter  sworn  to  in  chief  is  departed  from  on 
so-called  cross-examination,  the  witness  becomes  the  witness  of  the  party 
who  elicits  this  matter.    To  illustrate  the  proposition:     The  defendant 
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introduces  a  witness  to  prove  certain  facts.  The  State  cross-examines  as 
to  these  facts,  and  then  proves  independent  facts  by  the  witness — facts 
which  are  not  germane  to  the  examination  in  chief.  So  far  as  these  facts 
are  concerned,  the  witness  becomes  the  witness  of  the  defendant.  Now, 
let  us  illustrate  the  question  before  us :  An  accused  party  is  upon  trial 
for  murder.  It  becomes  relevant  and  important  to  know  when  he  and 
his  wife  were  married,  or  when  a  certain  child  of  theirs  was  bom,  or 
whether  he  was  at  home  at  a  particular  hour  of  a  certain  night,  etc.  He 
introduces  his  wife,  and  she  swears  to  the  date  of  the  marriage,  to  the 
birth  of  the  child,  and  that  her  husband  on  that  particular  night  was  at 
home.  The  State  can  cross-examine  her  thoroughly  as  to  the  marriage, 
where  it  occurred,  who  attended,  who  were  the  bridesmaids,  grooms,  and 
how  (old  the  parties  were,  etc.,  and  then  institute  an  inquiry  as  to  her 
prejudice,  contradictory  statements,  if  there  are  such,  and  every  matter 
which  is  proper  to  test  her  means  of  knowledge  and  credibility.  So,  with 
reference  to  the  birth  of  the  child,  and  the  supposed  alibi.  This  testi- 
mony is  elicited  from  the  wife,  to  wit,  the  marriage,  birth  of  the  child, 
end  proof  of  the  alibi.  After  having  cross-elamined  the  witness  pertaining 
to  these  matters,  the  State  proposed  to  prove  by  the  defendant's  wife  that 
he  had  a  motive  to  kill  the  deceased ;  that  he  had  threatened  to  kill  de- 
ceased; that  he  had  arms  suitable  for  that  purpose,  corresponding  with 
those  used  at  the  homicide,  etc.  These  matters  are  not  relevant  at  all  to 
the  marriage,  the  birth  of  the  child,  or  the  alibi;  and,  when  the  State 
proves  these  facts  by  the  wife,  she  then  becomes  the  witness  of  the  State, 
and  is  emphatically  forced  to  testify  against  her  husband.  We  can  not 
give  a  clearer  illustration  of  this  question  than  that  above.  In  line  with 
the  cases  referred  to  above  will  be  found  the  case  of  People  v.  Bhggs, 
€0  How.  Prac,  17.  In  that  case,  Osbom,  P.  J.  illustrates  a  provision  of 
the  New  York  statute  which  provides  that  the  husband  and  wife  shall 
not  testify  against  each  other,  and  which  might  have  been  inserted  for 
a  certain  purpose,  to  wit,  he  says :  "For  instance,  a  wife  might  be  called 
as  a  witness  on  behalf  of  the  husband,  to  prove  some  one  isolated  fact. 
It  may  be  that  the  Legislature,  by  saying  that  she  should  not  be  com- 
pelled to  testify  or  give  evidence  against  him,  intended  to  prevent,  upon 
cross-examination,  an  inquiry  into  any  other  matters  not  inquired  into 
upon  the  direct  examination,  and  which  might  be  very  damaging  to  the 
husband,  and  so  vice  versa."  We  deem  it  unnecessary  to  add  additional 
authorities  upon  this  subject.  In  Texas  and  other  States  the  witness 
is  not  required  to  stand  aside  until  the  opposing  party  introduces  his 
evidence.  The  adverse  party  can  cross-examine  the  witness  thoroughly 
pertaining  to  the  matters  elicited  in  chief,  and  will  not  be  required  to 
wait  until  he  presents  his  testimony  in  order  to  prove  facts  relevant  to 
the  main  issue,  by  the  witness.  He  can  prove  any  competent  fact  by  the 
witness  on  what  is  called  cross-examinatipn,  but  this  rule  does  not  affect 
the  question  at  all.  Suppose,  upon  the  so-called  cross-examination,  the 
matter  elicited  in  chief  is  completely  departed  from,  and  new  matter  is 
sought  to  be  established  by  the  witness,  which  is  relevant  to  the  main 
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issue,  would  the  party  be  permitted  to  lead  the  witness  in  regard  to  this 
matter?  Would  he  not  still,  though  he  could  elicit  the  matter,  be  held  to 
examine  him  juSt  as  if  he  had  introduced  him?  Certainly.  By  way  of 
illustration:  The  plaintiff  introduces  a  witness,  and  proves  a  relevant 
fact.  The  adverse  party  can  cross-examine  him  thoroughly  as  to  this 
fact.  After  doing  so,  if  he  leaves  this  matter,  and  proposes  to  prove  im- 
portant relevant  facts  by  the  witness  introduced  by  the  plaintiff,  he  is 
not  bound  to  require  him  to  stand  aside,  but  can  do  so.  Should  he  pro- 
pose to  prove  the  facts  by  leading  questions,  and  the  plaintiff  objects, 
not  to  his  right  to  prove  the  facts,  but  leading  the  witness,  this  tests  the 
question  as  to  whose  witness  he  is  as  to  this  matter.  Evidently,  he  is 
then  the  witness  of  the  defendant. 

The  Assistant  Attorney-General  insists  that  anything  pertaining  to 
the  res  gestae  can  be  proved  by  the  wife.  In  his  motion  for  rehearing, 
he  says:  "I  concede  that  the  general  rule  is  as  stated  by  the  court,  that 
the  cross-examination  of  the  wife  should  be  confined  to  the  matters 
drawn  out  on  the  examination  in  chief,  or  be  germane  thereto ;  but  there 
are  well  established  exception*  to  this  general  rule,  which  is  universal 
and  binding — ^that  is,  the  right  of  cross-examination  extends  to  all  mat- 
ters connected  with  the  res  gestae,  and  as  to  credit.'^  Res  gestae  of  what? 
Ees  gestae  of  what  she  said  in  chief?  If  so,  we  do  not  object.  Does  he 
mean  the  res  gestae  of  the  homicide?  If  so,  we  certainly  can  not  con- 
cede any  such  proposition.  Mrs.  Jones  did  not  say  one  word  about  the 
homicide.  She  was  not  a  witness  to  the  homicide,  and  knew  nothing  of 
the  facts  attending  the  homicide.  If  res  gestae  can  be  established  by  the 
wife  or  husband,  upon  cross-examination,  then  the  Assistant  Attorney- 
General's  exception  should  be  the  rule,  instead  of  that  stated  by 
him  to  be  the  rule,  for  we  have  never  yet  been  able  to  place 
any  limit  to  what  is  called  res  gestae  of  a  homicide.  Our  under- 
standing of  this  rule,  as  explained  by  Mr.  Stephens  in  his  work  on  Evi- 
dence, is  that  the  homicide  has  its  res  gestae,  or  attending  circumstances ; 
that  any  relevant  fact  to  the  main  fact  is  its  res  gestae,  until  you  extend 
it  into  a  field  in  which  the  fact  has  no  probative  force.  It  would  be  a 
novel  case  in  which  a  relevant  fact  would  not  be  res  gestae  of  the  main 
fact,  or  which  would  not  have  its  own  res  gestae.  Now,  we  concede 
that  anything  that  is  res  gestae  to  what  was  said  is  admissible.  Mrs. 
Jones  testified  as  to  the  rape  by  Veal,  and  his  subsequent  insulting  con- 
duct towards  her,  and  that  Veal  and  appellant  had  been  friendly  before 
she  communicated  these  facts  to  appellant.  The  State  proved  by  her, 
over  the  objections  of  appellant,  all  that  matter  pertaining  to  the  effort 
to  have  the  disabilities  of  her  son  removed,  so  that  he  could  make  a  deed 
to  her,  etc.  We  most  seriously  would  ask  if  this  matter  was  res  gestae 
to  the  rape  or  subsequent  insulting  conduct?  Was  it  calculated  to  ex- 
plain, modify,  or  to  affect  in  any  manner  her  testimony  in  regard  to 
VeaFs  conduct?  How  and  in  what  manner  did  it  bear  on  the  fact  that 
Veal  and  Jones  had  been  friendly?  If  this  evidence  be  a  part  of  the  res 
gestae   of  the  efforts  to  remove   the   disabilities   of   the   minor   son, 
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then  could  there  be  any  relevant  fact  which  wonld  not  have  been  res 
gestae?  And  instead  of  confining  the  cross-examination,  so  called,  to 
the  matters  elicited  in  chief,  we  would  never  find  a  case  that  did  not 
have  res  gestae  enough  to  admit  anything  they  proposed  to  prove.  Would 
not  this  idea  of  the  Assistant  Attomey-General's  theory  of  res  gestae 
be  a  most  remarkable,  novel  application  of  this  doctrine?  We  confess 
that,  outside  of  this  motion  for  rehearing,  we  have  never  found  such  an 
extension  of  the  doctrine.  To  condense :  It  means  that  the  wife  can  be 
made  a  witness  against  her  husband  in  the  face  of  the  prohibition  of  the 
statute  in  regard  to  any  matter  relevant  to  the  case,  whether  it  be  ger- 
mane to  what  she  had  sworn  in  chief  or  not. 

It  is  contended,  however,  by  the  Assistant  Attorney-General,  that  in 
fact  the  wife  was  not  compelled  to  testify  to  any  fact  which  was  not 
germane  to  her  testimony  in  chief;  that  there  was  merely  an  efEort  to 
make  her  testify  to  such  facts.  A  very  slight  investigation  of  this  record 
will  demonstrate  that  several  very  important  facts  were  sworn  to  by  her, 
over  the  objection  of  appellant.  For  instance,  we  refer  to  bill  of  excep- 
tions number  3,  which  was  approved  by  the  trial  judge.  The  bill  waa 
reserved  to  the  action  of  the  court  permitting  the  State  to  elicit  from 
Mrs.  Jones  a  great  deal  of  testimony  with  reference  to  the  transfer  by 
herself  of  a  large  amount  of  property  to  her  infant  son,  the  day  before 
her  marriage  with  the  defendant,  and  thus  laying  the  foundation  of  the 
theory  of  the  State  in  proving  a  motive  for  the  killing  other  than  that 
assigned  by  the  appellant.  The  importance  of  this  testimony  must  be 
conceded,  for  the  State  relied  upon  these  matters  as  a  motive  for  the 
killing,  and  for  the  purpose  of  avoiding  the  testimony,  relied  upon  by 
the  appellant,  regarding  the  insulting  conduct  of  Veal  towards  appel- 
lant's wife  as  the  cause  for  the  killing.  Mrs.  Jones  had  not  testified 
for  the  defendant  in  regard  to  this  property  transaction,  and  it  was 
brought  out  from  her  by  the  State,  over  appellant's  objection.  If  appel- 
lant killed  Veal  on  account  of  his  supposed  connection  with  tlje  transfer 
of  the  property,  it  might  be  considered  by  the  jury  as  an  answer  to  Mrs. 
Jones'  evidence  in  regard  to  the  insulting  conduct,  and  tend  to  show 
that  her  testimony  in  regard  to  such  insulting  conduct  was  a  fabrica- 
tion. Then  the  antagonism  between  the  two  theories  was  potent  and 
sharp,  the  defendant  reljring  upon  what  his  wife  and  Kendall  had  told 
him  with  reference  to  the  insulting  conduct  of  Veal  towards  his  wife,  and 
the  State  relying  upon  the  fact  that  the  motive  operating  upon  Jones* 
mind  at  the  killing  grew  out  of  the  property  transaction. 

2.  The  Assistant  Attorney-General  contends  that  this  court  erred  in 
reversing  the  judgment  because  the  trial  court  refused  to  permit  Mrs. 
Jones  to  be  corroborated  by  the  statement  of  the  witness  Kendall,  in 
reference  to  the  alleged  rape  and  insulting  conduct.  He  says:  "It  is 
never  admissible  to  sustain  a  witness  by  proof  of  general  good  character 
or  otherwise,  until  the  reputation  of  the  witness  is  assailed  for  truth  and 
veracity,  or  impeached  by  showing  contradictory  statements.  These 
are  conditions  precedent  to  offering  testimony  to  corroborate  or  sustain  a 
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witness/'  The  original  opinion  in  this  ease  does  not  insinuate  that  the 
State  had  proved  that  Mrs.  Jones  had  made  contradictory  statements 
abont  any  matter.  In  that  opinion  we  never  discussed  the  question  as 
to  whether  the  witness  could  be  supported  when  thus  attacked,  to  wit, 
by  proof  of  contradictory  statements.  But,  since  our  attention  has  been 
called  to  this  subject,  we  will  go  further,  and  discuss  the  question  as  to 
whether  a  party  can  support  his  witness  when  thus  attacked.  We  deemed 
it  unnecessary  to  discuss  this  in  our  former  opinion.  Now,  then,  was 
there  an  effort  made  to  show  that  Mrs.  Jones  had  made  contradictory 
statements  about  this  matter?  There  was  not,  but  there  was  an  eflfort 
made,  and  it  is  claimed  that  it  was  successful,  to  show  that  her  conduct 
gave  the  lie  to  the  tale  she  told;  that  after  this  rape  by  Veal,  etc.,  she 
visited  Veal ;  that  business  relations  existed  between  them,  etc.  There 
is  no  difference  in  the  character  of  the  attack.  If  the  State  had  proved 
that  she  had  made  contradictory  statements  in  regard  to  the  matter  tes- 
tified to  by  her,  every  decision  in  this  State  is  to  the  effect  that  she 
could  have  been  supported  by  proof  that  she  made  the  same  statement 
to  others  as  that  sworn  to  on  the  trial.  Acts  speak  as  loud,  and  demon- 
strate the  condition  of  the  mind  as  effectually,  as  words.  For  what  pur- 
pose was  the  evidence  introduced,  tending  to  show  that  she  was  on  friendly 
terms  with  Veal,  if  it  was  not  to  establish  the  fact  that  what  she  had  said 
about  the  insulting  conduct  was  false?  There  could  have  been  no  other 
purpose.  In  fact,  the  evidence  would  not  have  been  relevant  for  any 
other  purpose  in  this  case.  This  attack  was  as  effectual,  if  not  more  so, 
than  to  have  proved  that  she  did  make  a  contradictory  statement.  Being 
thus  attacked,  under  all  the  authorities  in  this  State,  the  wife  could  have 
been  supported. 

The  Assistant  Attorney-General  cites  us  to  Mr.  Wharton  and  authori- 
ties which  deny  the  correctness  of  a  proposition  that  a  witness  can  be 
supported  when  thus  attacked.  We  have  written  a  number  of  opinions 
in  which  we  called  attention  to  the  fact  that  Mr.  Wharton  and  a  great 
many  cases  question  or  deny  the  correctness  of  the  proposition.  We 
have  not  invented  this  rule  for  this  case,  but  have  applied  it  to  every 
case  in  which  the  question  has  arisen.  The  original  opinion  was  based 
upon  this  proposition,  found  in  Mr.  Wharton's  work  on  Evidence  (section 
570,  and  the  same  section  relied  on  by  the  Assistant  Attorney-General), 
and  the  rule  is  not  questioned  by  any  authority,  to  wit:  "On  the  other 
hand,  where  the  opposing  case  is  that  the  witness  testified  under  corrupt 
motives,  or  where  the  impeaching  evidence  goes  to  charge  the  witness 
with  a  recent  fabrication  of  his  testimony,  it  is  but  proper  that  such  evi- 
dence should  be  rebutted.  It  has  consequently  been  ruled  that  state- 
ments made  by  a  witness  corroborating  his  evidence  upon  the  trial,  such 
statements  being  uttered  soon  after  the  transaction  in  litigation,  and  at  a 
time  when  the  witness  could  not  have  been  subject  to  any  disturbing 
influences,  are  competent  when  proof  has  been  offered  to  impeach  him, 
by  showing  that  he  had  recently  fabricated  the  narrative,  or  that  he  tes- 
tified corruptly."    In  support  of  this  proposition,  Mr.  Wharton  cites  a 
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great  number  of  authorities,  common  law  as  well  as  from  the  different 
States  of  this  Union.  And  in  the  note  to  said  text  we  find  this :  "Russell 
(volume  3,  page  593)  holds  Hhat  the  better  opinion  seems  to  be  that  such 
evidence  is  not  admissible,  except  in  cases  where  the  counsel  on  the  other 
side  impute  a  design  to  misrepresent,  from  some  motive  of  interest  or 
relationship."  And  this  note  is  supported  by  a  great  number  of  authori- 
ties, all  of  which  are  English  cases,  including  as  well  Phillips,  Starkie, 
and  Hawkins.  These  excerpts  from  Mr.  Wharton  will  be  found  in  the 
very  same  section  quoted  and  relied  upon  by  the  Assistant  Attorney- 
General.  If  we  had  based  our  ruling  upon  the  fact  that  Mrs.  Jones  was 
supported,  because  proof  had  been  made  tending  to  show  that  she  had 
made  contradictory  statements,  the  excerpt  from  Mr.  Wharton  contained 
in  the  motion  of  the  Assistant  Attorney-General  would  have  had  some  ex- 
planation. But,  as  before  stated,  the  appellate  courts  of  this  State  have 
held,  in  an  unbroken  line  of  decisions,  that,  wher6  a  witness  is  attacked 
by  showing  contradictory  statements,  the  witness  can  be  supported. 
We  are  not  called  upon  to  go  back  on  that  rule,  for,  as  above  staled,  the 
opinion  is  not  upon  that  subject.  Now,  will  any  one  deny  but  what  the 
State's  case — ^the  opposing  case — ^most  powerfully  suggests  that  Mrs. 
Jones  had  fabricated  her  testimony  to  save  her  husband's  life?  There 
was  the  motive,  the  cause  assigned,  and  no  doubt  argued  with  great 
force  and  effect  before  the  jury.  To  meet  this,  appellant  had  the  right 
to  show  that  his  wife  did  not  fabricate  this  testimony  to  save  her  hus- 
band; that  she  told  the  same  story  before  the  killing  of  Veal.  For  the 
first  time  in  this  State,  so  far  as  we  know,  the  motion  for  rehearing  in 
this  case  questions  the  rule,  where  when  a  witness  is  attacked  by  show- 
ing that  he  testified  corruptly,  or  had  recently  fabricated  his  testimony 
for  a  purpose,  he  could  be  supported  by  proof  that  he  (witness)  made 
the  same  statements  before  the  motive  could  have  existed,  and  that  it  was 
not  fabricated,  because  he  had  told  the  same  story  before.  In  this  case 
the  motive  on  the  part  of  Mrs.  Jones  was  to  save  the  life  of  her  husband, 
if  her  testimony  was  false.  This  was  the  opposing  case  of  the  State  on 
the  trial. 

3.  We  have  no  doubt  of  the  correctness  of  our  views  in  regard  to 
proof  of  the  general  reputation  of  Veal  as  being  a  man  of  unchaste  and 
lecherous  habits,  as  applied  to  the  facts  of  this  case.  By  analogy,  we 
could  adduce  any  number  of  cases;  for  instance,  the  case  of  Horbach  v. 
State,  43  Texas,  242.  In  that  case  Judge  Roberts  properly  held  that 
the  general  reputation  of  Thomas  was  admissible  as  a  dangerous  and 
violent  man  when  drinking.  That  testimony  was  not  for  the  purpose  of 
excusing  Horbach  for  killing  Thomas,  but  for  the  purpose  of  determin- 
ing the  light  in  which  Horbach  had  a  right  to  view  the  acts  and  conduct 
of  the  deceased,  in  connection  with  his  bad  character.  The  same  prin- 
ciple is  applicable  here.  Did  Jones  believe  what  his  wife  told  him?  He  had 
a  right  to  look  to  the  general  reputation  of  Veal  upon  that  subject;  and 
the  jury  had  a  right  to  know  the  general  reputation  of  Veal,  in  order  to 
determine  whether  or  not  Jones  believed  the  story  told  him  by  his  wife; 
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4.  The  Assistant  Attorney-General  contends  that  the  court  erred  in 
holding  that  the  testimony  of  S.  Q.  Eichardson  was  inadmissible,  and 
insists  that,  as  other  witnesses  testified  that  Mrs.  Jones  and  Veal  met  on 
friendly  terms,  therefore  the  testimony  of  said  Richardson  was  admissible. 
Now,  Bichardson  does  not  swear  that  the  Mrs.  Jones  who  testified  in 
this  case,  and  the  wife  of  the  appellant,  was  the  woman  that  he  saw  in 
Veal's  office.  He  swears  that  Veal  said  that  a  certain  woman  who  visited 
his  office  was  Mrs.  Dr.  Jones.  Suppose  Veal  had  said  that  it  was  Mrs.  Dr. 
Jones,  the  wife  of  Dr.  R.  H.  Jones,  this  appellant;  would  it  be  contended 
that  this  would  have  been  admissible?  Would  it  not  be  hearsay  testi- 
mony? If  Richardson  knew  that  Mrs.  Jones,  the  wife  of  appellant,  was 
the  lady  who  visited  Veal,  and  of  whom  he  was  testifying,  there  would  be 
no  necessity  of  stating  what  Veal  said  about  it.  If  Richardson  knew 
this  witness  to  be  the  lady,  and  that  she  and  Veal  conversed,  all  that  was 
said  would  have  been  admissible,  because  Richardson  himself  would  have 
identified  Mrs.  Jones  as  the  wife  of  appellant.  However,  he  knew  noth- 
ing of  this  himself.  The  State  simply  proved  by  him  that  a  woman 
visited  the  office  of  Veal,  and  that  Veal  said  her  name  was  Mrs.  Dr. 
Jones.  As  we  have  said.  Veal  might  have  told  Richardson  that  she  was 
Mrs.  Br.  Jones,  the  wife  of  Dr.  R.  H.  Jones,  this  appellant;  yet,  unless 
Richardson  knew  that  she  was  the  witness  Mrs.  Dr.  Jones,  all  that  Veal 
said  would  have  been  hearsay. 

We  have  gone  over  the  motion  made  for  a  new  trial  made  by  the 
Assistant  Attorney-General,  as  well  as  the  transcript  herein,  and  our 
views  have  not  been  shaken  in  the  least,  but  confirmed.  The  motion  for 
rehearing  filed  by  the  State  is  overruled,  and,  in  accordance  with  the 
original  opinion,  the  judgment  of  the  lower  court  is  reversed,  and  the 
cause  remanded. 

Motion  overruled. 


H.  R.  Bbatt  v.  The  State. 

No.  1313.    Decided  June  24,  1897. 

1.  Handwriting— Expert  Evidence. 

An  expert  is  not  required  to  have  any  particular  degree  of  knowledge  or  skill  aa  to 
handwriting,  and  ordinarily,  bankers,  bank  cashiers,  and  clerks  of  courts  are  com- 
petent to  testify  on  questions  of  handwriting.  If  it  appear  that  the  witness  has  any 
claims  at  all  to  the  title  of  expert,  an  appellate  court  will  not  reverse  because  his 
experience  is  not  sufficiently  special.  Of  course  the  witness  must  show  some  special 
skill  as  an  expert  before  his  testimony  would  be  received,  and  unless  this  is  shown, 
the  appellate  court  will  reverse. 

2.  Same. 

Where  the  expert  witnesses  not  only  show  themselves  conversant  with  the  sub- 
ject of  handwriting  involving  the  genuineness  of  signatures,  but  in  addition  thereto, 
show  that  they  have  some  knowledge  of  defendant's  handwriting,  they  are  com- 
petent to  testify  as  experts  upon  the  question  of  his  handwriting. 

8.    Theft  of  Cattle— Contemporaneous  Thefts— Additional  Charge  of  Court. 

On  a  trial  for  theft  of  cattle,  where  the  evidence  showed  that  a  number  of  cattle 

belonginir  to  other  persons  were  taken  at  the  same  time  with  those  involved  in  the 
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trial,  and  the  court,  in  its  original  charge,  had  failed  to  instruct  as  to  such  other 
cattle;  Held,  it  was  not  error,  in  lieu  of  special  requested  instructions^  to  give  an  ad- 
ditional charge  to  the  jury  presenting  and  confining  such  other  takings  to  their  legiti- 
mate purpose. 

4.    Same— Disclosure  of  Names  of  Private  Prosecutors. 

Where  the  bill  of  exceptions  to  the  overruling  of  defendant's  motion  to  require  the 
State  to  disclose  the  names  of  the  private  prosecutors,  does  not  show  what  bearing 
the  disclosure  would  have  had  upon  the  case,  it  will  be  held,  the  motion  was  prop- 
erly overruled. 

Appeal  from  the  District  Court  of  Clay.  Tried  below  before  Hon. 
Geoboe  E.  Miller. 

Appeal  from  a  conviction  of  theft  of  ten  head  of  cattle;  penalty,  two 
years  imprisonment  in  the  penitentiary. 

The  statement  of  facts  is  very  voluminous,  and  the  evidence  is  entirely 
circumstantial.  It  could  serve  no  real  or  useful  purpose  to  make  ft 
resume  of  the  testimony.  SuflBce  it  to  state,  that  it  is  shown  that  the 
stolen  cattle  were  shipped  to  Saunders  &  Co.,  commission  merchants, 
at  New  Orleans.     They  were  shipped  in  the  name  of  R.  B.  Warren. 

This  R.  B.  Warren  and  defendant  were  particular  friends.  Warren, 
so  far  as  disclosed,  was  a  race  rider,  or  "sporting  man,"  who  had  formed 
the  acquaintance  of  J.  N.  Ozee,  defendant's  father-in-law,  at  the  Dallas 
Fair;  and,  after  the  fair  was  over,  had  returned  to  Henrietta  with  Ozee 
and  stayed  at  his  house  until  just  after  the  cattle  were  shipped.  Warren 
owned  no  cattle  in  Clay  or  any  other  county.  He  had,  according  to  the 
State's  testimony,  left  Henrietta  before  the  return  sales  and  draft  for 
the  cattle  were  sent  by  Saunders  &  Co.  Saunders  &  Co.'s  draft  for  the 
sale  of  the  cattle  was  as  follows,  viz : 

'TTew  Orleans,  Dec.  16,  1896.    ^o,  79. 
"State  National  Bank,  New  Orleans,  La. ; 

'Tay  to  the  order  of  R.  B.  Warren  $234.06,  two  hundred  and  thirty- 
four  and  ®Vioo  dollars. 

"A.  J.  Saunders." 

This  draft  was  indorsed :  "Pay  to  W.  A.  McMurtry.  R.  B.  Warren.'* 
It  was  cashed  at  the  bank  at  Henrietta  by,  and  endorsed  by  McMurtry. 
The  insistence  of  the  State  was,  that  the  name  "R.  B.  Warren,"  indorsed 
upon  this  draft,  was  in  the  handwriting  of  defendant.  The  facts  in  ref- 
erence to  the  expert  evidence  adduced  upon  this  phase  of  the  case  are 
concisely  stated  in  the  opinion. 

After  the  court  had  read  the  charge  to  the  jury,  defendant's  counsel 
submitted  a  special  instruction,  which  the  court  refused,  and  in  lieu 
thereof  gave  to  the  jury  the  following,  viz :  "In  addition  to  the  instruc- 
tions heretofore  given  you,  you  are  charged  by  the  court  that  you  can  not 
convict  the  defendant  in  this  case  for  the  theft  of  any  other  cattle  than 
those  charged  in  the  indictment  herein;  and  you  can  not  consider  any 
testimony  tending  to  show  the  theft  of  any  cattle  other  than  those 
charged  in  the  indictment  for  any  other  purpose  except  to  determine 
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whether  the  defendant  did  the  act  charged  in  the  indictment  and  his 
intent  in  doing  so,  if  he  did  them/^ 

[No  briefs  for  either  party  have  come  to  the  hands  of  the  Beporter.] 

Mann  Trice,  Assistant  Attorney-General^  for  the  State. 

HENDERSON,  Judge. — ^Appellant  was  convicted  of  theft  of  cattle, 
and  given  two  years  in  the  penitentiary,  and  appeals. 

The  first  bill  of  exceptions  relates  to  the  testimony  of  L.  J.  Walker 
and  C.  W.  Easley,  who  were  used  by  the  State  as  experts.  The  con- 
tention of  appellant  is  that  said  witnesses  did  not  qualify  themselves  to 
testify  as  experts.  These  witnesses  were  used  by  the  State  to  prove  that 
the  indorsement  on  the  draft,  which  was  for  the  purchase  money  of  the 
cattle,  to  wit,  the  name  of  B.  B.  Warren,  was  in  the  handwriting  of  the 
appellant.  Walker  was  shown  to  have  been  county  and  district  clerk 
of  Clay  County  for  a  period  of  twelve  years,  and  to  have  had  great  expe- 
rience in  handwriting,  and  to  have  frequently  testified  in  the  courts  as 
to  the  identity  of  handwriting.  Easley  had  been  president  and  cashier 
of  a  bank  in  Henrietta  for  a  number  of  years,  and  as  such  became  con- 
versant with  handwriting,  and  had  frequent  occasion  to  test  the  identity 
and  genuineness  of  certain  handwritings  and  signatures,  by  comparison. 
Both  of  these  witnesses  had  seen  appellant  write,  and  were  more  or  less 
familiar  with  his  handwriting.  An  expert  is  one  who  is  skilled  in  the 
particular  science  or  business  under  investigation.  But  the  authorities  do 
not  lay  it  down  that  a  person  shall  have  any  particular  degree  of  knowl- 
edge or  skill  as  to  the  matter  under  investigation.  See  Lawson  Exp. 
Ev.,  p.  425.  Ordinarily  bankers,  bank  cashiers,  and  clerks  of  courts  are 
competent  to  testify  on  questions  of  handwriting.  Id.,  pp.  425-428.  As 
a  general  proposition,  a  qualification  of  a  witness  to  testify  as  an  expert 
is  a  question  for  the  trial  court,  whose  decision  is  not  generally  review- 
able on  appeal.  If  it  appear  that  the  witness  has  any  claim  at  all  to  the 
title  of  an  expert,  an  appellate  court  will  not  reverse  because  his  experi- 
ence is  not  sufficiently  special.  If  the  evidence  shows,  either  directly  or 
circumstantially,  that  he  is  an  expert  in  the  particular  matter  under  in- 
vestigation, he  is  competent  to  testify;  and  the  value  of  his  testimony, 
or  its  weight,  will  be  a  question  for  the  jury.  Id.,  p.  237,  and  authorities 
there  cited.  Of  course,  the  witness  must  show  some  special  skill  as  an 
expert  before  his  testimony  would  be  received,  and  unless  this  is  shown 
the  appellate  court  will  reverse.  In  our  opinion,  both  of  the  witnesses 
Walker  and  Easley  were  competent  to  testify.  They  not  only  showed 
themselves  convei'sant  with  the  subject  of  handwriting,  involving  the 
genuineness  of  signatures,  but  both  of  them  showed  some  knowledge  of 
defendant's  handwriting,  and  the  court  did  not  err  in  permitting  them 
to  testify  as  experts. 

Nor  did  the  court  err  in  refusing  to  give  the  special  instructions 
asked  by  appellant,  and  in  giving  in  lieu  thereof  the  additional  charge 
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on  the  same  subject  presented  to  the  jury.  The  charge  asked  by  the 
appellant  called  the  attention  of  the  court  to  the  matter,  and,  if  the 
court  had  not  given  a  charge  on  that  subject,  it  would  have  been  error, 
as  the  record  showed  a  number  of  cattle  of  other  persons  taken  at  the 
same  time  as  those  alleged  in  the  indictment.  The  original  charge  failed 
to  instruct  the  jury  as  to  this  matter,  but  the  additional  charge  given  by 
the  court  properly  presented  the  subject,  and  confined  such  other  takings 
to  their  legitimate  purpose. 

There  was  no  error  on  the  part  of  the  court  in  overruling  appellant^s 
motion  to  require  the  State  to  disclose  the  names  of  the  private  prose- 
cutors. The  bill  does  not  show  what  bearing  the  disclosure  of  such  evi- 
dence would  have  had  upon  the  case.  It  is  not  shown  that  the  court 
refused  to  permit  such  testimony  in  the  impanelment  of  the  jury,  or 
in  the  cross-examination  of  any  of  the  witnesses.  The  evidence  in  this 
case  was  purely  circumstantial,  but  we  have  inspected  the  statement  of 
facts  carefully,  and  in  our  opinion  the  verdict  of  the  jury  is  amply 
supported  by  the  evidence. 

The  judgment  is  affirmed. 

Affirmed. 


Celeste  McAfee  v.  The  State. 

No.  1623.    Decided  June  24,  1897. 

1.  Indictments— Sttfilciency  Of. 

Our  Constitution  and  laws  provide,  that  all  indictments  shall  contain  the  nature 
and  cause  of  the  accusation  against  the  accused ;  and,  unless  the  statute  contain,  in  its 
phraseology,  all  of  the  essential  elements  of  the  offense,  it  is  not  sufficient  merely  to 
follow  the  language  of  the  offense.  The  rule,  that  to  follow  the  language  of  the  stat^ 
ute  is  sufficient,  only  applies  to  offenses  which  are  complete  within  themselves  when 
the  acts  set  out  in  the  statute  are  done  and  performed. 

2.  Same. 

No  intendment  should  be  indulged  to  help  out  a  failure  to  allege  an  essential  mat- 
ter in  the  indictment,  but  every  traversible  fact  must  be  charged. 

8.    Same— Bigamy. 

In  bigamy,  the  second  marriage,  which  is  the  inhibited  act,  is  not  necessarily  crimi- 
nal. Its  criminality  depends  upon  the  collateral  or  extrinsic  fact  that  a  former  mar- 
riage has  taken  place,  and  that  the  first  husband  or  wife  is  alive  at  the  time  of  the 
alleged  polygamous  marriage.  The  statute,  therefore,  is  not  in  itself  completely  de- 
scriptive of  the  offense,  and  for  the  indictment  simply  to  follow  the  language  of  the 
statute  is  not  sufficient. 

4.    Same. 

In  an  indictment  for  bigamy,  while  it  is  not  necessary  to  allege  with  particularity 
the  place  where,  and  by  whom,  the  former  marriage  was  performed,  still,  in  order  to 
be  sufficient,  the  indictment  must  distinctly  aver  a  former  marriage.  It  must  allege 
the  name  of  the  former  wife  or  husband  and  the  subsequent  marriage  on  which  the 
prosecution  is  based.  The  allegation  that  the  accused  (a  married  woman)  "then  and 
there  having  a  husband  then  living,"  is  insufficient  to  allege  a  former  marriage;  end 
such  an  indictment  is  fatally  defective.  Overruling  Watson  v.  State,  13  Texas  Crim. 
App.,  76. 
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Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
Ibby  Dunklin. 

Appeal  from  a  conviction  for  bigamy;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  indictment  is  set  out  in  the  opinion.  No  other  statement  necessary. 

J,  S.  DaviSy  for  appellant. — The  indictment  does  not  follow  the  words 
of  the  statute,  or  use  words  of  equivalent  meaning;  it  does  not  allege  a 
prior  marriage  or  a  former  husband.  Everything  which  is  necessary  to 
prove  should  be  alleged.  Code  Crim.  Proc,  art.  440;  18  Texas  Crim. 
App.,  124;  17  Texas  Crim.  App.,  178;  14  Texas  Crim.  App.,  156,  662; 
13  Texas  Crim  App.,  220. 

If  the  indictment  does  not  state  all  these  essentials,  it  is  not  a  valid 
indictment.  Huntsman  v.  State,  12  Texas  Crim.  App.,  619;  1  Texas 
Crim.  App.,  362;  7  Texas  Crim.  App.,  42;  21  Texas  Crim.  App.,  349. 

This  requirement  is  not  a  matter  of  form  but  of  substance,  and  re- 
quired by  the  Constitution.  Huntsman  v.  State,  12  Texas  Crim.  App., 
619;  State  v.  Learned,  47  Me.,  426;  U.  S.  v.  Cruikshank,  92  U.  S.,  542. 

If  everything  stated  in  an  indictment  may  be  true,  and  yet  the  accused 
not  guilty  of  any  offense,  the  indictment  is  insufficient.  Huntsman  v. 
State,  12  Texas  Crim.  App.,  619. 

The  facts  constituting  the  crime  are  not  stated.  The  indictment  states 
only  conclusions  that  the  law  might  draw  from  facts,  is  argumentative, 
and  has  to  be  aided  by  inferences  and  intendments,  and  is  not  suflBcient. 
22  Texas  Crim.  App.,  625;  17  Texas  Crim.  App.,  232;  14  Texas  Crim. 
App.,  145,  662;  13  Texas  Crim.  App.,  28,  428. 

This  indictment  is  not  sufficient.  Hull  v.  State,  7  Texas  Crim.  App., 
593;  Davis  v.  Commonwealth,  13  Bush  (Ky.),  318;  Prichard  v.  People, 
49  HI.,  52;  36  N.  E.  Rep.,  103;  Sauser  v.  People,  8  Hun  (N.  Y.),  302; 
State  V.  Lahore,  26  Vt.,  765;  2  Bish.  Crim.  Proc,  p.  881;  2  Arch.  Crim. 
PI.  and  Prac,  7  ed.,  p.  1024;  1  Russell  Crimes,  9  ed.,  p.  268,  note  a; 
Moore  v.  Commonwealth,  7  Mete,  643;  2  Lead.  Crim.  Cases  (B.  &  H.), 
519;  Koppe  v.  People,  43  Mich.,  41;  1  Greenl.  on  Ev.,  sec.  204. 

J.  W.  Swayney  County  A'ttomey,  and  Mann  Trice,  Assistant  Attorney- 
General,  for  the  State. — The  allegation,  "did  unlawfully  marry  Carl 
Beaumon,  she,  the  said  Mrs.  Celeste  McAfee,  there  and  then  having  a 
husband  then  living,"  necessarily  means  a  husband  other  than  Carl 
Beaumon.  "Then  and  there  having''  necessarily  means  and  refers  to  a 
person  (husband)  other  than  the  Beaumon  husband  "then  living/'  and 
can  not  by  reasonable  construction  be  made  to  refer  to  Carl  Beaumon, 
but  implies  and  means  another  person  (husband)  then  living;  that  is,  at 
the  time  of  her  marriage  with  Carl  Beaumon. 

HENDERSON,  Judge. — ^Appellant  was  convicted  of  bigamy,  and  her 
punishment  assessed  at  two  years  in  the  penitentiary,  and  she  prosecutes 
this  appeal. 
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The  only  question  that  needs  to  be  discussed  is  with  reference  to  the 
indictment,  the  charging  part  of  which  is  as  follows:  "That  one  Mrs* 
Celeste  McAfee,  in  the  county  of  Tarrant  and  State  of  Texas,  on  the  10th 
day  of  February,  1897,  did  unlawfully  marry  Carl  Beaumon,  she,  the 
said  Mrs.  Celeste  McAfee,  then  and  there  having  a  husband  then  living,'' 
etc.  Appellant  insists  that  this  indictment  charges  no  offense;  that  is, 
it  fails  to  allege  a  prior  marriage  by  the  defendant,  and  that  her  said 
former  husband  was  living  at  the  time  of  her  second  marriage.  The 
language  of  our  statute  upon  this  subject  is  as  follows:  "If  any  person 
who  has  a  former  wife  or  husband  living,  shall  marry  another  in  this 
State,  such  person  shall  be  punished  by  imprisonment  in  the  State  peni- 
tentiary for  a  term  not  less  than  two  nor  more  than  five  years."  Penal 
Code  1895,  art.  344.  We  are  not  aware  that  the  question  raised  in  this 
case  has  been  before  this  court,  but  it  has  been  held  that  a  prosecution 
for  unlawful  marriage  can  be  sustained  only  by  allegation  and  proof 
of  a  former  valid  marriage  and  a  subsequent  marriage,  the  former  legal 
husband  or  wife  being  still  living.  See  Hull  v.  State,  7  Texas  Crim.  App., 
593,  and  Dumas  v.  State,  14  Teias  Crim.  App.,  464.  The  Constituticm 
and  our  Code  of  Criminal  Procedure  provide  that  all  indictments  shall 
contain  the  nature  and  cause  of  the  accusation  against  the  accused.  And 
it  has  been  held  that,  unless  the  statute  contain  in  its  phraseology  all  of 
the  essential  elements  of  the  offense,  it  is  not  sufficient  merely  to  follow 
the  language  of  the  statute.  In  this  case,  however,  the  indictment  does 
not  even  follow  the  language  of  the  statute.  The  statute  has  the  worda 
"former  wife  or  husband  living,"  etc.  The  indictment  here  presented 
does  not  even  allege  that  Mrs.  Celeste  McAfee  had  a  former  husband 
living,  but,  after  charging  her  marriage  with  Carl  Beaumon,  proceeds 
to  state,  "she  then  and  there  having  a  husband  then  living."  It 
would  be  entirely  consistent  with  this  indictment  if  this  language 
be  construed  to  refer  to  Carl  Beaumon ;  for,  the  moment  she  mar- 
ried him,  she  then  and  there  had  a  husband  then  living.  No  intend- 
ments should  be  indulged  to  help  out  a  failure  to  allege  essential  matter 
in  the  indictment,  but  these  must  be  charged.  The  English  authorities, 
and  some  of  our  American  States,  require  indictments  for  this  offense 
to  set  out  with  particularity  the  time  and  place  of  the  first  marriage, 
and  to  whom.  3  Chit.  Cr.  Law,  719,  and  note;  Bish.  St.  Crimes,  sec. 
601;  State  v.  Lahore,  26  Vt.,  765.  Mr.  Bishop  on  this  subject  states  the 
better  rule  to  be  as  follows:  "The  first  marriage  is  practically  one-half 
of  the  case,  and  is  often  the  most  nice  and  delicate  part.  Commonly  it 
can  be  proved  only  by  exhibiting  the  particulars.  And  in  reason,  under 
a  constitution  declaring,  as  some  of  ours  do,  thait  "^no  subject  shall  be 
held  to  answer  for  any  crime  or  offense  until  the  same  is  fully  and  plainly, 
substantially  and  formally,  described  to  him,^  there  is  fair  ground  for 
rejecting  a  mere  general  allegation  of  half  of  the  case,  as  not  complying 
^ath  this  requirement,  and  for  holding  the  meaning  to  be  that  what  is 
special  to  the  particular  instance,  in  distinction  from  the  crime  in  gen- 
eral, must  be  set  out."    See  Bish.  St.  Crimes,  sec.  602.    It  is  true,  the  first 
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marriage  is  not  criminal.  Its  existence,  however,  is  a  condition  which 
makes  the  second  marriage  a  crime.  It  is  a  fact  that  must  be  proved, 
and  certainly  enough  of  the  former  marriage  must  be  alleged  to  admit 
this  proof.  In  a  Kentucky  case  (Davis  v.  Com.,  13  Bush,  318)  this  ques- 
tion came  up  on  an  indictment  almost  similar  in  terms  to  the  one  before 

us,  the  indictment  being  as  follows :    "That  Eliza  A.  Davis  on  the 

day  of  May,  1877,  in  the  county  and  State  aforesaid,  and  before  this 
indictment,  having  a  husband  then  living,  unlawfully  married  John 
Mackey,  against  the  peace  and  commonwealth  of  Kentucky."  The  stat- 
ute in  that  State  is  substantially  similar  to  ours.  The  court,  in  speak- 
ing of  their  statute,  uses  this  language:  "These  provisions  are  to  be 
construed  in  the  light  and  according  to  the  principles  of  the  rule  that 
where  the  words  of  the  statute  are  descriptive  of  the  offense  the  indict- 
ment wiU  be  sufficient  if  it  shall  follow  the  "language  and  expressly 
charge  the  described  offenise  on  the  defendant.  But  this  rule  applies 
only  to  offenses  which  are  complete  in  themselves,  when  the  acts  set  out 
in  the  statute  have  been  done  or  performed.  Such  is  not  the  case  in  the 
crime  of  bigamy  or  polygamy.  The  second  marriage,  which  is  the  in- 
hibited act,  is  not  in  itself  necessarily  criminal.  Its  criminality  depends 
upon  the  collateral  or  extrinsic  facts  that  a  former  marriage  has  taken 
place,  and  that  the  first  husband  or  wife  is  alive  at  the  time  of  the  al- 
leged polygamous  marriage.  Therefore  the  statute  in  question  is  not  in 
itself  completely  descriptive  of  the  offense,  and  the  rule  in  question  is 
not  applicable  to  it.  In  all  cases  the  indictment  must  set  forth  the  of- 
fense charged  with  such  a  degree  of  certainty  as  will  apprise  the  defend- 
ant of  the  nature  of  the  peculiar  accusation  on  which  he  is  to  be  tried. 
Mount  V.  Com.,  1  Duv.,  90;  Com.  v.  White,  18  B.  Mon.,  493;  and  Com. 
V.  Perrigo,  3  Mete.  (Mass.),  5.  And  every  traversable  fact  must  be  alleged. 
State  V.  Lahore,  26  Vt.,  765.  "The  indictment  against  Mrs.  Davis  does 
not  set  out  the  fact  of  the  supposed  first  marriage.  It  does  charge  that 
she  had  a  husband  living  at  the  time  of  her  marriage  to  John  Mackey, 
and  from  this  averment  of  a  conclusion  of  law,  rather  than  of  fact,  it  may 
be  inferred  she  had  been  married  to  that  husband.  But  such  indirect 
pleading  would  not  be  good  in  a  civil  cause.  The  appellant  had  the  right 
to  be  informed  by  the  indictment  of  the  name  of  the  person  to  whom  the 
prosecution  expected  to  prove  she  had  been  first  married,  and  the  State 
or  country  in  which  such  alleged  marriage  took  place.  The  indictment, 
as  drafted,  made  it  necessary  that  she  should  stand  prepared  to  rebut 
such  proof  as  the  commonwealth  might  make  as  to  her  former  marriage 
to  any  and  every  man,  and  in  any  and  all  countries.  Tried  by  each  and 
all  the  rules  of  pleading  to  which  we  have  called  attention,  the  indict- 
ment is  insufficient."  And  see  Prichard  v.  People,  149  111.,  50,  36  N. 
E.  Rep.,  103;  Sauser  v.  People,  8  Hun,  302;  Moore  v.  Com.,  6  Mete. 
(Mass.),  243.  Now,  we  do  not  hold  that  it  is  necessary  to  allege  with 
particularity  the  place  of  such  former  marriage,  or  by  whom  said  former 
marriage  was  celebrated;  but  we  do  hold  that,  in  order  to  be  sufficient, 
an  indictment  should  distinctly  aver  a  former  marriage.     It  should 
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allege  the  name  of  such  former  wife  or  husband,  and  the  subsequent  mar- 
riage on  which  the  prosecution  is  based;  that  is,  enough  of  the  former 
marriage  should  be  stated  to  apprise  the  defendant  in  general  terms  of 
the  proof  which  will  be  adduced  by  the  State  to  establish  the  same.  So 
far  as  the  case  of  Watson  v.  State,  13  Texas  Criminal  Appeals,  76,  is  in 
conflict  with  this  opinion,  same  is  overruled.  In  this  case,  not  even  a 
former  marriage  was  alleged,  but  simply  that  appellant  married  Carl 
Beaumon,  then  having  a  living  husband.  It  was  not  even  alleged  that 
such  living  husband  was  other  than  the  said  Carl  Beaumon.  Under  the 
rules  of  criminal  pleading,  as  applied  to  this  offense,  we  hold  the  indict- 
ment in  this  case  is  insufficient  to  charge  the  offense.  The  judgment  of 
the  lower  court  is  therefore  reversed,  and  the  cause  ordered  dismissed. 

Reversed  and  dismissed. 

[Note. — ^The  motion  in  behalf  of  the  State  for  a  rehearing  was  over- 
ruled without  a  written  opinion. — ^Beporter.] 


Lewis  Williams  v.  The  State. 

No.  1602.    Decided  June  24,  1807. 

1.  Evidence-<»ontemporaneoii8  Grimes— Bules  as  to  Admissibility  of. 

To  render  evidence  of  contemporaneous  crimes,  to  show  intent  or  identity,  admis* 
sible,  the  following  conditions  must  exist:  a.  Ground  must  first  be  laid  implicating 
the  defendant  in  the  case  under  trial;  and  unless  sufficient  evidence  of  this  haa,  in 
the  opinion  of  the  judge,  been  received,  all  evidence  of  other  oflPenses,  to  prove  in- 
tent, must  be  excluded.  5.  The  extraneous  crime  can  not  be  put  in  evidence  without 
proof  that  defendant  was  concerned  in  its  commission,  c.  There  must  be  system  es- 
tablished between  the  offense  on  trial  and  that  introduced  to  connect  it  with  the  de- 
fendant, d.  Where  system  has  been  established,  the  testimony  of  other  offenses  is 
liot  excluded  by  the  fact  that  the  defendant  had  been  indicted  for  their  commission. 

2.  Same— Intent— Identity. 

To  be  admissible  such  evidence  must  first  show  defendant's  guilty  connection  with 
the  prior  offense  before  it  can  be  used  as  a  factor  in  establishing  his  guilt  as  to  the 
offense  for  which  he  is  on  trial;  and  then  it  may  be  used  as  a  circumstance  tending 
to  identify  him  with  the  subsequent  offense. 

3.  Same— Murder  in  the  Perpetration  of  Burglary. 

On  a  trial  for  murder,  where  it  appeared  that  it  was  committed  in  the  perpetra- 
tion of  burglary,  evidence  that  the  burglary  was  committed  in  a  certain  way,  and 
that  defendant  was  identified  with  its  commission,  is  not  of  itself  sufficient  to  author- 
ize proof  of  another  i)reviou8  burglary  committed  much  in  the  same  way,  where  it 
does  not  appear  that  any  witness  at  the  time  saw  defendant,  and  where  it  is  not 
even  suggested  that  he  was  suspected  of  this  prior  burglary  previous  to  the  homi- 
cide; and  it  is  prejudicial  error  to  admit  such  testimony. 

4.  Murder— Lost  Confession  in  Writing—  Secondary  Evidence. 

On  a  trial  for  murder,  where  it  appeared  that  defendant  made  a  voluntary  confes- 
sion before  a  justice  of  the  peace,  which  was  reduced  to  writing  and  signed  by  de- 
fendant; and  it  was  shown  that  the  same  was  thereafter  given  by  the  justice  to  a 
member  of  the  grand  jury.  Held  that  before  a  copy  of  said  confession  could  be  re- 
sorted to,  as  secondary  evidence  of  its  contents,  it  was  incumbent  upon  the  State  to 
show  that  the  original  was  lost,  and  that  all  reasonable  means  had  been  used  and 
exhausted  to  produce  it.    And,  under  the  circumstances  stated.  Held  further,  that  the 
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evidence  of  the  loss  was  not  sufficient,  which  shows  that  the  last  custodian  of  the 
paper  (the  grand  juryman)  was  not  produced  or  attempted  to  be  produced,  and  that 
none  of  the  grand  jury  were  called  in  reference  to  it. 

6.    Murder  in  the  Perpetration  of  Burglary— <?harge. 

On  a  trial  for  murder,  where  the  evidence  of  malice  aforethought  is  based  on  the 
idea  that  the  homicide  was  committed  in  the  perpetration  of  burglary,  the  charge 
should  submit  the  issue  of  malice  aforethought  as  evidenced  by  a  murder  so  perpe- 
trated. 

Appeal  from  the  Criminal  District  Court  of  Harris.  Tried  below 
before  Hon.  E.  D.  Cavin. 

Appeal  from  a  conviction  for  murder  in  the  first  degree;  penalty, 
death. 

The  opinion  contains  a  concise  but  very  clear  statement  of  all  the  ma- 
terial facts  in  the  case,  and  no  additional  statement  is  required  as  to  any 
of  the  questions  discussed. 

J.  M,  Qihson,  for  appellant. — ^Even  if  it  be  true  that  the  testimony  of 
Miss  May  White  and  Simmons  was  admissible  so  far  as  to  show  circum- 
stantially defendant  knew  money  was  kept  in  the  house,  yet  only  that 
fact  was  admissible;  the  evidence  of  the  poisoning  of  the  dog,  the  taking 
of  the  pants  of  Simmons  to  the  stairway,  and  the  purioining  of  the  money 
was  cleariy  erroneous  and  incompetent  until  defendant  had  been  con- 
nected therewith.  Galbraith  v.  State,  41  Texas,  567;  Gentry  v.  State, 
25  Texas  Crim.  App.,  614;  Bari;on  v.  State,  28  Texas  Crim.  App.,  483; 
Wheeler  v.  State,  23  Texas  Crim.  App.,  598;  Mayfield  v.  State,  23  Texas 
Crim.  App.,  645;  Reno  v.  State,  25  Texas  Crim.  App.,  102;  Drake  v. 
State,  25  Texas  Crim.  App.,  293;  Rogers  v.  State,  26  Texas  Crim.  App, 
404. 

It  was  the  duty  of  the  court  to  find  first  that  diefendant  had  committed 
or  was  connected  with  the  other  crime,  that  of  the  31st  of  !March,  before 
permitting  evidence  of  it  to  be  used  on  trial  of  a  similar  offense ;  and  the 
court  having  permitted  evidence  of  the  burglary  of  the  31st  of  March,  and 
not  by  instructions  eliminating  it  altogether  from  the  consideration  of  the 
jury,  or  limiting  the  consideration  of  it  to  statements  only  relating  to 
same  which  showed  defendant's  knowledge  of  the  house  and  the  pres- 
ence of  money  in  Baker's  pocket  or  the  dresser,  was  as  good  as  the  court 
telling  the  jury  in  explicit  words  and  to  the  effect  that  the  defendant 
committed  the  burglary  of  31st  of  March,  and  that  said  burglary  was 
connected  with  the  killing  of  May  27th.  It  was  a  finding  of  a  predicate 
by  the  court  unsupported  by  the  evidence.  Barton  v.  State,  28  Texas 
Crim.  App.,  483. 

It  was  error  for  the  court  to  permit  the  State  to  read  in  evidence  the 
purported  copy  of  a  confession  made  by  defendant  to  Mahoney,  a  justice 
of  the  peace.  If  the  State  could  have  used  the  confession  at  all,  it  could 
only  have  used  the  original,  which  had  been  signed  and  sworn  to  by 
defendant.  Cod^  Crim.  Proc,  art.  790. 
38  Texas  Crim.  App.— 9 
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To  authorize  secondary  proof  of  the  contents  of  the  original,  the  State 
was  required,  first,  to  show  that  the  said  original  was  lost  through  no 
fraud  on  the  pari;  of  the  State,  and  that  due  diligence  had  been  exeried 
to  find  and  obtain  it.  All  that  the  testimony  shows  as  to  diligence  is, 
that  on  the  trial  of  the  case  Mahoney  testified  that  some  months  before, 
at  another  term  of  couri,  he  delivered  it  in  a  sealed  envelope  to  a  mem- 
ber of  the  grand  jury;  that  the  district  attorney,  who  should  receive  the 
papers  from  the  grand  jury,  had  no  recollection  of  ever  seeing  it,  and 
that  he  had  made  seajrch  in  his  office  among  the  papers  where  grand  jury 
documents  were  kept,  but  could  not  find  it;  that  the  district  clerk  and 
his  deputy,  neither  of  whom  had  ever  seen  it,  had  searched  in  the  clerk's 
office  and  the  district  attorney's  office,  and  could  not  find  it.  We  submit 
this  was  not  diligence.  No  member  of  the  grand  jury  had  been  sum- 
moned and  asked  what  had  become  of  the  documents.  Any  member  of 
said  grand  jury  could  have  carried  it  home  in  his  pocket,  or  could  have 
delivered  it  to  outside  prosecuting  counsel  for  the  State,  or  could  have 
delivered  it  to  the  sheriff,  or  other  officer  about  the  courthouse.  This 
inquiry  should  have  been  set  on  foot,  before  the  trial  of  the  case,  and  it 
does  not  follow  that  because  the  grand  juror  may  not  have  given  it  to  the 
proper  officer,  that  he  was  culpable  or  a  criminal.  The  defendant  was 
entitled  to  have  the  original  paper  presented,  if  it  was  in  existence  and 
could  have  been  found.  His  signature  identified  it.  To  permit  a  wit- 
ness to  tell  what  the  contents  of  a  sworn  paper  was,  without  every  effort 
being  made  to  produce  the  original,  is  to  open  the  door  to  fraud  and 
perjury,  dangerous  to  human  life  and  liberty. 

Hutcheson,  Campbell  &  Myer,  Frank  Andrews,  and  Mann  Trice,  Assist- 
ant Attorney-General,  for  the  State. — The  evidence  of  Miss  May  White 
and  H.  J.  Simmons  to  the  circumstances  tending  to  connect  defendant 
with  a  previous  burglary  of  the  house,  and  showing  the  similar- 
ity of  conduct  to  the  party  who  committed  the  first  as  well  as 
the  second  burglary  and  murder,  was  admissible  as  a  circumstance  of 
identity.  Galbraith  v.  State,  41  Texas,  567;  Davison  v.  State,  12  Texas 
Crim.  App.,  215;  Whart.  Crim.  Ev.,  sees.  31-38,  46-48. 

Secondary  evidence  is  admissible  to  prove  contents  of  lost  instrument. 
Mahoney  having  prepared  himself  the  written  memoranda  handed  him, 
could  use  it  to  refresh  his  memory,  and  it  was  not  incumbent  on  any- 
body to  offer  the  memoranda  in  evidence;  besides,  defendant  did  not  ask 
that  the  memoranda  be  offered  in  its  entirety,  or  in  any  other  manner, 
in  evidence.  Hamilton  v.  Eice,  15  Texas,  386;  Cheatham  v.  Riddle,  8 
Texas,  162. 

HEXDERSOX,  Judge. — Appellant  was  convicted  of  murder  in  the 
first  degree  and  his  punishment  assessed  at  death;  hence  this  appeal. 

In  order  to  properly  consider  appellant's  bills  of  exception,  we  will 
summarize  the  evidence  in  the  case.  The  State  offered  testimony  of  a 
circumstantial  charact^T  tending  to  show  that  appellant  was  the  guilty 
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party,  and  also  offered  in  evidence  the  confessions  of  appellant,  made  to 
three  different  witnesses,  to  the  same  effect.  Appellant  introduced  proof 
of  an  alibi,  and  also  denied  making  the  confessions.  The  evidence  on 
the  part  of  the  State  showed  that  the  murder  was  committed  in  the  city 
of  Houston  on  the  night  of  the  27th  day  of  May,  1896.  The  deceased,  I. 
B.  Baker,  was  living  in  a  two-story  house  at  the  comer  of  McKinney  and 
La  Branch  Streets.  At  th>e  time,  his  family  was  absent  on  a  visit  to  Nav- 
asota,  and  the  only  inmates  of  the  house  were  deceased,  Frank  Andrews, 
and  H.  J.  Simmons,  all  of  whom  occupied  separate  sleeping  rooms  in  the 
second  story — the  last  two  named  being  boarders.  On  the  night  in  ques- 
tion, Andrews  came  in,  went  upstairs,  and  retired  to  his  room  about  11 
o'clock;  locking  the  door  and  going  to  bed.  He  left  the  night  lamp^ 
which  was  lighted,  on  the  stair  steps.  At  about  12  o'clock  H.  J.  Sim- 
mons came  in.  He  also  went  upstairs  to  his  room,  and  as  he  went  he  took 
the  lamp  with  him,  and  set  it  on  a  table  in  the  hall  and  blew  it  out,  and 
went  to  his  room  and  went  to  bed!  These  witnesses  did  not  know  whether 
the  deceased.  Baker,  had  gone  to  bed  when  they  arrived.  Simmons  states 
that  he  noticed  that  the  door  of  his  room  was  closed,  and  that  there  was 
no  light  in  the  room.  Both  testify  that  there  was  no  chair  or  obstruc- 
tion on  the  front  stairway  when  they  came  up.  Neither  of  said  wit- 
nesses heard  any  disturbance  in  the  house  during  the  night,  and  both 
were  unaware  that  a  murder  had  been  committed  in  said  house  until 
they  were  aroused  by  others  early  the  next  morning.  About  6  o'clock  the 
next  morning  the  cook,  Amelia  Pearson,  who  slept  some  two  blocks  distant 
from  the  house,  came  to  prepare  breakfast,  and  came  into  the  main  house 
through  the  kitchen,  and  there  discovered  the  deceased  lying  at  the  back 
stairway.  She  immediately  gave  the  alarm,  and  it  was  discovered  that  I. 
B.  Baker  had  been  murdered.  It  was  discovered  that  the  house  had  been 
burglarized;  some  person  having  entered  the  kitchen  through  a  small 
window,  and  then  gone  into  the  main  house.  As  evidence  that  the  per- 
son entering  the  house  had  done  so  for  the  purpose  of  burglary,  a  quan- 
tity of  silverware  was  found  in  some  bags  on  the  table  in  the  kitchen,  evi- 
dently arranged  for  the  purpose  of  being  carried  away,  and  also  the  pants 
of  deceased  were  found  in  the  hallway  near  the  main  or  front  stairs. 
The  front  stairway  was  found  to  be  barricaded  or  obstructed  by  a  chair 
which  extended  clear  across  the  stairway,  and  the  rear  stairway  was  also 
obstructed  by  a  chair.  Evidently  the  deceased  lost  his  life  on  the  back 
stairway,  near  the  obstruction,  which  was  close  to  the  landing  or  little 
platform  where  the  stair  turns,  as  the  blood  was  found  along  said  stair- 
way from  that  point  to  the  lower  floor  where  the  deceased  was  lying.  He 
was  found  to  be  shot  in  the  eye,  the  bullet  going  through  his  mouth  and 
through  his  jaw;  the  same  bullet  evidently  penetrating  the  wall  of  the 
little  stairway  where  the  struggle  began.  Marks  of  violence  were  also  dis- 
covered on  the  face  and  across  the  mouth  of  the  deceased.  A  six-shooter, 
with  one  barrel  freshly  discharged,  was  found  near  where  deceased  was 
lying. 
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The  theory  of  the  State  was:  That  the  person  perpetrating  the  homi- 
cide was  familiar  with  the  place.  He  knew  the  situation  of  all  the  rooms 
and  the  approaches  thereto,  and  the  situation  of  the  stairways — ^both 
back  and  front.  That,  after  having  procured  the  silver  and  bundled  it 
up,  he  then  went  upstairs  into  the  room  of  deceased.  About  the  time  he 
got  the  deceased's  pants  and  started  out  of  the  room,  the  deceased  dis- 
covered him  and  made  pursuit,  armed  with  a  large  pistol — ^the  one  found 
lying  near  where  he  fell  at  the  base  of  the  stairs.  That  the  party,  on  being 
discovered,  ran  out  of  the  room  with  the  pants  of  the  deceased.  The 
deceased,  in  his  pursuit,  in  the  darkness,  passed  the  person,  and  ran  down 
the  front  stairway,  and  then  proceeded  to  the  back  stairway,  and  was 
going  up  that,  when  he  met  his  slayer  about  midway  of  the  stairs,  and 
the  conflict  ensued  in  which  deceased  was  killed.  As  circumstances  tend- 
ing to  show  that  appellant  was  the  perpetrator  of  the  homicide,  the  State 
introduced  proof  showing  that  appellant  had  previously,  for  two  or 
three  years,  been  employed  about  the  house  of  the  deceased,  that  some 
three  or  four  months  previous  he  had  voluntarily  quit  said  emplo3rment, 
and  that  he  was  perfectly  familiar  with  all  the  conditions  and  surround- 
ings of  said  premises.  It  wa's  shown  that  about  a  month  previous  he  had 
applied  to  Mrs.  Baker  to  borrow  a  dollar,  and  she,  not  having  the  change, 
applied  to  her  sister.  Miss  j\Iay  White,  an  intimate  of  the  house,  to  loan 
her  that  amount.  Appellant  accompanied  Mrs.  Baker  to  the  door  of  the 
room,  and  saw  her  take  from  the  drawer  about  $100  in  bills,  and  so  he 
became  aware  of  where  the  money  of  Miss  White  was  kept.  It  was  also 
shown  that,  a  few  days  before  the  homicide,  appellant  (who  was  in  the 
habit  of  visiting  the  place)  came  to  the  house  and  interviewed  the  col- 
ored boy,  by  the  name  of  William  Boulding,  as  to  where  the  family  was, 
and  how  long  they  would  be  absent.  H.  C.  Burtis  testified  that  after  he 
parted  with  Mr.  Simmons,  in  front  of  the  house  of  the  deceased,  as  he 
went  around  the  comer  on  La  Branch  Street  on  the  night  of  the 
homicide  he  saw  a  person  in  the  rear  of  the  premises,  on  the  sidewalk, 
and  on  account  of  his  suspicious  appearance  he  watched  him  closely; 
that  he  had  never  seen  the  appellant  before,  but  on  subsequently  seeing 
him,  after  his  arrest,  he  took  the  defendant  and  the  person  he  saw  to  be 
one  and  the  same  person.  This  was  a  little  after  12  o'clock  on  the  night 
of  the  murder.  A  negro  (Jack  Mitchell),  who  knew  the  defendant  well, 
testified  that  he  was  at  a  point  on  Lamar  Street  about  half  past  1  o'clock 
on  the  night  of  the  homicide,  and  he  saw  a  man  going  down  on  the  oppo- 
site side  of  Lamar  Street,  towards  Main  Street,  in  a  fast  walk,  with  his 
hat  pulled  down  over  his  face;  that  when  the  party  got  opposite  to  him 
under  the  electric  light,  he  rocognized  that  it  was  the  defendant,  and 
hailed  him,  and  said:  "Hello,  Mr.  Williams!  Is  that  you?''  Defendant 
waived  his  hand  and  said:  "Don't  you  speak  to  me.  I  am  in  trouble.  If 
you  say  an\'thing  to  me  you  may  get  in  trouble  too."  Defendant  was 
going  in  a  fast  walk,  and  soon  distanced  witness.  It  was  also  shown  that 
appellant,  though  he  appeared  to  have  quite  a  friendship  for  the  de- 
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ceased,  acted  somewhat  peculiarly  on  the  day  of  the  homicide;  and,  al- 
though the  homicide  was  a  sensation  in  the  city  of  Houston  on  the  next 
day,  he  does  not  appear  to  have  known  of  it  until  about  11  o'clock,  and 
he  did  not  go  to  the  residence  of  the  deceased  until  about  4  o'clock  that 
evening.  These  are  substantially  the  salient  features  of  the  circumstan- 
tial evidence  ofifered  by  the  State.  In  addition,  the  State  offered,  through 
a  negro  detective,  Bass  Reeves,  the  confessions  of  the  defendant  made  to 
him  a?t  Marshall.  This  party  seems  to  have  been  employed  for  the  pur- 
pose of  hunting  down  the  guilty  person,  and  to  have  been  with  the  de- 
fendant and  shadowed  him  for  some  months.  He  went  with  him  to  vari- 
ous points;  to  Marshall,  Shreveport,  Indian  Territory,  and  back  again  to 
Houston.  He  states  that :  "At  Marshall  he  asked  the  defendant  what  he 
had  killed  Mr.  Baker  for,  and  he  stated  hie  killed  Mr.  Baker,  but  he  didn't 
go  there  to  do  it;  that  Little  Bit  needed  some  money,  and  he  went  there 
to  get  it;  that  he  knew  Mr.  Baker  always  carried  moniey  in  his  pockets, 
and  that  when  he  went  into  the  house,  and  just  as  he  had  gotten  Mr. 
Baker's  clothes  out  of  his  room,  Mr.  Baker  woke  up  and  got  after  him, 
and  that  he  darted  into  the  hall  in  the  dark.  Mr.  Baker  passed  him  and 
ran  on  down  stairs,  and  when  he  [Baker]  came  up  the  stairs  he  [LewisJ 
met  him  [Baker]  and  he  [Lewis]  cut  at  him  [Baker].  Mr.  Baker 
snapped  his  pistol  at  him,  and  he  wrenched  it  out  of  his  hands,  shot  him 
with  it,  and  killed  him.  H=e  said  that  he  didn't  go  there  to  kill  Mr.  Baker, 
but  that  he  done  it  from  fear;  he  had  to  do  it." 

The  State  also  proved  by  a  negro  woman,  Jennie  Goodby,  that  she 
overheard  defendant  make  the  same  statement;  that  she  was  listening  at 
the  door  on  one  occasion,  and  heard  him  tell  the  witness  Bass  Reeves 
what  has  already  been  stated.  It  was  also  shown  by  one  John  Selsar  that 
the  detective.  Reeves,  brought  defendant  to  his  ranch  in  the  Indian  Ter- 
ritory, and  the  defendant  there  made  the  following  confession  to  him: 
That  on  one  occasion  he  went  to  where  Reeves  and  defendant  were,  hav- 
ing previously  had  an  understanding  with  Reeves,  and  stated  to  them 
both:  **You  boys  say  you  are  just  from  Houston,  and  you  were  both  in 
jail  about  that  Baker  murder  down  there.  Now,  tell  me  which  one  of 
you  it  was  that  killed  Baker."  Defendant  remarked  that  Reeves  had 
nothing  to  do  with  it,  that  "I  [defendant]  and  others  done  it."  That 
he  then  asked  him  why  he  did  it,  and  he  said  he  did  it  from  fear,  but  that 
he  did  not  like  to  talk  about  it.  Appellant  showed  by  his  witnesses  an 
alibi;  that  is,  that  from  12  o'clock  until  the  next  morning  he  was  at 
another  and  different  place;  that  is,  that  he  went  from  a  certain  dance 
hall  in  the  city  of  Houston  at  about  12  o'clock,  that  he  went  with  Mary 
Harris  to  her  home,  and  he  left  her  about  1  o'clock.  Henrietta  Mitchell, 
the  paramour  of  appellant,  testified  that  appellant  came  to  her  house,  and 
a  short  time  after  that  she  heard  the  clock  strike  12,  and  that  he  remained 
there  all  night.  Appellant  also  took  the  stand  in  his  own  behalf,  and 
denied  making  the  confessions  attributed  to  him,  and  his  witnesses  ex- 
plained some  of  the  inculpatory  circumstances  against  him. 
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This  was  substantially  all  the  testimony  adduced  by  both  parties.  The 
theory  on  the  part  of  the  State  was  that  the  homicide  was  committed  in 
the  perpetration  of  burglary,  and  the  only  real  question  in  the  case  was 
as  to  the  identity  of  the  defendant  as  the  person  who  killed  the  deceased. 

1.  On  the  trial  the  State  was  permitted  to  introduce  the  details  of  a 
burglary  of  the  house  of  the  deceased  committed  on  the  night  of  the  31st 
of  March,  1896,  about  one  month  prior  to  the  homicide,  and  defendant 
reserved  thereto  the  following  bills  of  exception,  to  wit:  "Be  it  remem- 
bered, that  upon  the  trial  of  the  above-entitled  cause  the  following  pro- 
ceedings were  had  and  exceptions  taken:  One  Miss  May  White,  being 
called  for  the  State  as  a  witness,  being  sworn,  was  permitted  to  testify  as 
follows:  That  on  the  3l8t  day  of  March,  1896,  she  was  living  at  the  house 
where  I.  B.  Baker  was  killed  on  the  27th  day  of  May,  1896;  that  on  said 
31st  day  of  March,  in  the  nighttime,  said  residence  or  house  occupied  by 
said  I.  B.  Baker  was  entered  at  night  by  some  burglar  or  thief,  who 
ransacked  the  house  and  took  various  articles,  jewelry,  and  money  there- 
from, and  that  Lewis  Williams  had  been  there  at  the  house  on  the  day 
previous  to  said  Slst  day  of  March,  the  time  of  said  burglary;  that  on 
the  day  previous  to  the  burglary  the  defendant  came  to  the  house  of  I. 
B.  Baker,  and  asked  Mrs.  Baker  to  loan  him  $1 ;  that  Mrs.  Baker  did  not 
have  the  money,  and  asked  the  witness  if  she  had  $1 ;  she  told  her  that 
she  had,  and  it  was  in  her  pocketbook,  in  her  bureau  drawer;  that  Mrs. 
Baker  went  to  her  drawer,  in  the  presence  of  the  defendant,  and  took 
out  a  roll  of  bills  containing  $100,  and  $1  from  under  the  bills,  and  gave 
it  to  this  defendant;  that  in  the  night  she  remembered  the  occurrence 
of  a  dog  being  poisoned  the  evening  previous,  and,  being  suspicious,  she 
got  up  and  took  her  pocketbook  out  of  the  bureau  drawer,  and  placed  it 
under  the  dresser;  that  in  the  night  she  was  awakened,  and  heard  a  bur- 
glar come  into  the  room,  but  her  back  was  towards  him,  and  she  was 
afraid  to  turn  over  and  look  at  him,  and  did  not  know  whether  he  was 
white  or  black;  thad:  he  went  to  the  bureau  drawer  and  found  nothing, 
and  left  the  room ;  she  then  raised  the  alarm,  and  the  burglar  fled.  Wit- 
ness did  not  say  the  burglar  ransacked  the  house,  but  was  in  Mr.  Sim- 
mons' room,  took  out  his  clothing,  and  left  them  on  the  table  in  the 
dining  room;  took  a  box  out  of  the  room  in  which  Mr.  and  Mrs.  Baker 
were  sleeping,  in  which  change  was  usually  kept,  and  sometimes  jewelry. 
She  heard  him  open  her  door,  come  in  her  room,  tip  by  her  bed,  and  go 
to  the  bureau  from  which  Mrs.  Baker  had  taken  the  purse  and  money 
that  day,  and  pull  out  a  drawer  of  said  bureau,  which  he  left  open,  and 
which  was  the  same  one  from  which  Mrs.  Baker  took  the  purse  and 
money  the  day  before;  and  the  witness  otherwise  testified  to  the  circum- 
stances of  the  first  burglary  as  shown  in  the  statement  of  facts,  which  is 
here  referred  to.  To  all  of  which  evidence  the  defendant  objected  on  the 
ground  that  the  same  was  irrelevant  and  incompetent,  and  was  calculated 
to  prejudice  the  minds  of  the  jury  against  this  defendant  on  the  trial  of 
this  cause,  which  objection  being  overruled,  defendant  then  and  there 
excepted,"  etc.  Bill  of  exceptions  number  4  is  as  follows:  ''Be  it  remem- 
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bered,  that  upon  the  trial  of  the  above  entitled  and  numbered  cause  the 
following  proceedings  were  had  and  exceptions  taken;  the  State  having 
called  one  H.  J.  Simmons,  and  who,  being  sworn,  testified  as  follows: 
That  on  the  night  of  the  31st  day  of  March  a  dog  appeared  to  have  been 
poisoned,  and  died;  that  on  that  night  the  house  was  burglarized,  and 
that  his  pants  were  taken  out  in  the  hall,  and  that  some  $14  or  $16  in 
money  taken  out  of  his  pants;  that  he  knew  nothing  of  the  burglary  until 
the  morning  after,  when  he  discovered  that  his  pants  had  been  removed, 
and  the  money  taken.  To  all  of  which  testimony  the  defendant  then  and 
there  objected  on  the  ground  that  same  was  irrelevant  to  any  issue  in  the 
case,  and  was  calculated  to  prejudice  the  jury;  that  it  was  incompetent  to 
show  the  commission  of  a  previous  offense  by  some  one  unknown  to  prove 
motive  or  criminajting  facts  against  the  defendant  in  this  case.  Which 
objection  being  overruled,  defendant  then  and  there  excepted,  and  ten- 
ders this  his  bill  of  exceptions,"  etc.  We  presume  the  object  of  this  tes- 
timony was  to  show  that  the  person  committing  said  previous  burglary 
committed  the  last  burglary,  in  which  the  homicide  was  committed.  The 
State  contends  that,  although  it  was  a  separate  and  distinct  transaction, 
yet  it  was  admissible  as  evidence  to  show  identity  (that  is,  to  amplify) ; 
that  the  person  who  committed  the  first  burglary  showed  a  knowledge 
of  the  premises  and  of  the  environments,  and  that,  defendant  being 
shown  to  have  such  knowledge,  he  likely  committed  said  burglary;  and, 
as  the  subsequent  burglary  was  committed  much  in  the  same  way  as  the 
first,  that  appellant  was  probably  guilty  of  the  second  burglarious  entry. 
We  are  referred  by  counsel  for  the  State  to  the  following  authorities  on 
the  subject:  Gilbraith  v.  State,  41  Texas,  567;  Davison  v.  State,  1^ 
Texas  Crim.  App.,  215;  and  Whart.  Crim.  Ev.,  sees.  31,  32,  46.  Gil- 
braith's  Cas6  enunciates  the  principle  which  is  found  in  all  the  authori- 
ties: *^That  evidence  of  distinct  crimes  is  admissible  to  show  identity, 
in  developing  the  res  gestae,  or  in  making  out  the  guilt  of  the  defendant 
by  a  chain  of  circumstances  connected  with  the  crime  for  which  he  is  on 
trial,  and  also  when  the  intent  with  which  the  particular  act  is  done  may 
be  the  gist  of  the  offense."  Davison's  Case  was  a  case  of  swindling. 
The  party  obtained  money  under  certain  false  pretenses;  the  false  pre- 
tenses being  that  he  was  authorized  to  solicit  subscriptions  to  a  certain 
magazine.  He  obtained  the  money  for  the  purpose  of  sending  for  said 
magazine.  The  "party  did  not  receive  the  magazine  ordered,  and  the  de- 
fendant claimed  that  he  had  forwarded  the  money  with  the  order.  To 
rebut  this  claim  of  defense,  the  State  was  permitted  to  prove  other  like 
offenses  committed  by  the  appellant  about  the  same  time.  Mr.  Wharton 
enunciates  the  same  general  rule  as  above ;  that  is,  "When  an  extraneous 
crime  forms  a  part  of  the  res  gestae,  evidence  of  it  is  not  excluded  by  the 
fact  that  it  is  extraneous.^'  See  Whart.  Crim.  Ev.,  sec.  31,  and  authori- 
ties there  cited.  He  also  states  that :  "Such  evidence  of  other  crimes  is 
admissible  for  the  purpose  of  showing  a  system."  Id.,  sec.  32.  "Such 
evidence  is  permissible  to  show  scienter,  as  in  forgery.  Other  forgeries 
than  the  one  charged  may  be  shown."    Id.,  sec.  34.     "So  evidence  of 
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other  crimes  is  admitted  to  rebut  a  defense  of  accident,  as  where  a  party 
is  charged  with  firing  his  house  in  order  to  defraud  the  insurers,  and  he 
pleads  accident.  To  meet  this  it  is  permissible  to  prove  that  on  prior 
occasions  houses  occupied  by  the  defendant  had  been  burned,  and  that  he 
obtained  payment  for  the  same  from  separate  insurance  companies.  And 
for  the  same  object  evidence  of  an  attempt  three  days  before  the  firing 
by  the  defendant  of  the  same  property  may  be  received."  Id.,  sec.  36. 
^*When  poisoning  is  also  set  up  by  the  prosecution,  it  is  admissible,  in 
order  to  rebut  accident,  to  prove  other  attempts  by  the  same  defendant 
to  poison  other  persons,  when  such  attempts  are  part  of  a  system  with 
that  under  trial.  When  the  object  is  to  show  system,  subsequent  as  well 
as  prior  offenses,  when  tending  to  establish  identity  or  intent,  can  be 
put  in  evidence."  Id.,  sees.  37,  38.  Mr.  Wharton,  in  summing  up,  de- 
duces the  following  rules :  "To  sustain  the  exceptions  heretofore  enumer- 
ated, however,  and  to  make  evidence  of  independent  crimes  admissible, 
the  following  conditions  must  exist :  (a)  Ground  must  first  be  laid  impli- 
cating the  defendant  in  the  case  under  trial,  and  unless  sufficient  evi- 
dence of  this  has,  in  the  opinion  of  the  judge,  been  received,  all  evidence 
of  other  offenses  to  prove  intent  must  be  excluded.  For  it  is  a  viola- 
tion of  the  fundamental  sanctions  of  our  law  to  admit  evidence  that  the 
defendant  committed  one  offense,  in  order  to  prove  he  committed  an- 
other, (b)  The  extraneous  crime  can  not  be  put  in  evidence  without 
proof  that  the  defendant  was  concerned  in  its  commission:  (c)  There 
must  be  system  established  between  the  offense  on  trial  and  that  intro- 
duced to  connect  it  with  the  defendant,  (d)  When  system  has  been 
established,  the  testimony  of  other  offenses  is  not  excluded  by  the  fact 
that  the  defendant  had  been  indicted  for  their  commission."  Id.,  sec. 
48.  Now,  applying  the  above  rules  to  the  case  before  us,  can  it  be  said 
that  the  appellant  in  this  case  is  identified  as  the  perpetrator  of  the  bur- 
glary on  the  31st  of  March?  It  does  not  appear  that  any  witness  saw 
him,  nor  is  it  even  suggested  that  he  was  suspected  of  the  prior  burglary 
previous  to  the  homicide.  The  circumstances  narrated  might  create  some 
suspicion  that  he  might  have  committed  the  first  burglary,  but  certainly 
it  can  not  be  contended,  upon  the  testimony  in  that  connection,  that  he 
could  be  convicted  for  said  offei)se.  We  would  not  be  understood  as 
holding  that  proof  must  be  made  of  a  positive  character  connecting  de- 
fendant with  the  first  burglary;  but,  being  circumstantial,  it  must  be 
such  under  the  rules  of  evidence  as  applied  to  that  character  of  testi- 
mony, as  would  strongly  tend  to  connect  appellant  with  the  first  offense. 
We  are  not  permitted  to  find  him  guilty  of  the  last  offense,  and,  because 
he  is  guilty  of  the  last,  authorize  the  admission  of  the  first ;  but  having 
adduced  evidence  implicating  him  in  the  charge  for  which  he  is  being 
tried,  then  it  would  be  permissible,  after  showing  that  he  was  guilty  of 
some  extraneous  crime,  to  introduce  evidence  in  regard  to  the  same  which 
might  tend  to  identify  appellant  as  the  perpetrator  of  the  offense  for 
which  he  is  being  tried.  In  this  case,  however,  as  previously  stated, 
there  is  no  proof  pertinently  connecting  defendant  with  the  commission 
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of  the  burglary  on  the  3l8t  of  March.  In  this  regard  it  would  seem  that, 
before  evidence  of  an  extraneous  crime  can  be  offered,  some  cogent  evi- 
dence should  be  adduced  of  appellant's  connection  therewith ;  otherwise, 
the  conclusion  reached  would  rise  higher  'than  the  premise  on  which  it  is 
based.  See  Burrill  Circ.  Ev.,  p.  136.  And,  if  there  is  not  such  proof, 
evidence  of  extraneous  crimes  should  not  be  admitted,  because,  if  such 
evidence  is  not  relevant,  in  its  very  nature  it  is  calculated  to  prove  hurt- 
ful to  the  party  on  trial.  To  illustrate:  If  evidence  of  such  extraneous 
crimes  can  only  be  admitted  when  the  defendant  is  shown  to  be  con- 
nected therewith,  its  admission  is  a  suggestion  to  the  jury  that  the  appel- 
lant is  guilty  of  such  other  offense,  and  being  guilty  of  such  other  offense, 
that  he  is  likely  guilty  of  the  offense  for  which  he  is  being  tried.  See 
Smith  V.  State,  21  Texas  Crim.  App.,  96;  Reg.  v.  Harris,  4  Fost.  &  F., 
342;  Com.  v.  Edgerly,  10  Allen,  184;  People  v.  Thomas,  3  Parker  Crim. 
R.,  266;  Reg.  v.  Dossett,  2  Car.  &  K.,  306.  It  will  not  do  to  say  that 
the  evidence  shows  that  the  last  burglary — ^the  one  in  which  the  homi- 
cide was  committed — ^was  done  in  a  certain  way,  and  that  the  defendant 
was  identified  with  this  last  burglary,  and  that,  therefore,  the  previous 
burglary,  done  in  much  the  same  way,  points  to  the  defendant  as  the  per- 
petrator of  the  previous  burglary,  identifies  him  therewith,  and  so  the 
previous  burglary  is  made  to  furnish  evidence  of  appellant's  identity 
with  the  subsequent  burglary.  This  would  be  arguing  in  a  circle;  not 
only  80,  but  would  be  starting  at  the  wrong  end  and  arguing  backwards 
instead  of  forwards.  We  are  not  permitted  to  go  backwards;  that 
is,  to  find  defendant  guilty  of  the  last  offense,  and  then  take 
that  as  a  factor  to  establish  his  guilt  in  the  first.  The  evidence 
must  first  show  his  guilty  connection  with  the  prior  offense,  before 
it  can  be  used  as  a  factor  in  establishing  his  guilt  as  to  the  offense  for 
which  he  is  on  trial,  and  then  it  may  be  used  as  a  circumstance  tending 
to  identify  him  with  the  subsequent  offense.  It  may  be  urged  that  in 
this  case  we  have  very  strong  circumstances  pointing  to  the  defendant  as 
the  perpetrator  of  the  last  burglary  and  homicide,  and  in  addition  we  have 
his  confessions  in  evidence.  It  seems,  however,  that  the  prosecution  was 
not  content  to  rest  the  case  upon  that  evidence,  but  persisted,  over  objec- 
tions of  the  appellant,  in  showing  the  circumstances  of  the  previous  bur- 
glary against  him.  We  can  not  say  that  this  evidence  was  not  prejudicial 
to  the  appellant,  especially  in  view  of  the  fact  that  he  introduced  evi- 
dence denying  the  confessions  attributed  to  him,  and  also  traversing,  by 
his  alibi,  and  other  circumstances,  the  circumstantial  case  proved  against 
him  on  the  part  of  the  State. 

2.  Appellant  complains  that  a  certain  copy  of  a  voluntary  statement 
alleged  to  have  been  made  by  him  was  introduced  in  evidence,  through 
the  State's  witness  Mahoney,  over  his  objection.  The  objection  urged 
by  him  was  that  a  sufficient  predicate  was  not  laid,  showing  the  loss  of 
the  original  voluntary  statement.  The  bill  shows  that  the  paper  in  ques- 
tion (that  is,  the  voluntary  statement)  was  in  the  possession  of  ^fahoney, 
and  that  he-handed  it  to  a  member  of  the  grand  jury  (the  name  of  said 
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grand  juror  is  not  disclosed)^  and  that  he  had  not  seen  it  since.  It  was 
shown  by  Gillespie  that  he  was  the  custodian  of  all  papers  used  by  the 
grand  jury,  and  that  the  papers  of  the  grand  jury  for  the  June  term  of 
the  Criminal  District  Court  of  Harris  County,  1896,  which  was  the  term 
at  which  the  indictment  was  found,  were  all  delivered  to  him,  and  by 
him  left  in  his  office  as  usual,  but  all  papers  for  that  term  had  disap- 
peared, and  the  most  diligent  search  had  failed  to  discover  them;  that  he 
also  had  the  grand  jury  room  searched,  and  the  clerk's  office,  but 
was  unable  to  find  the  paper  anywhere.  In  addition,  George  Ellis,  the 
district  clerk,  and  A.  L.  Conway,  his  deputy,  were  put  on  the  stand; 
and  they  testified  that  they  had  made  diligent  search  all  through  the 
office  of  said  clerk,  and  had  failed  to  find  said  paper,  or  any  of  the  papers 
of  said  grand  jury  for  the  June  term,  1896 ;  and  said  Conway  further  tes- 
tified that  he  had  personally  searched  among  all  the  papers  in  the  office 
of  the  district  attorney,  and  had  likewise  failed  to  find  said  paper,  or  any 
of  the  grand  jury  papers  for  the  June  term,  1896.  The  bill  of  exceptions 
calls  the  paper  a  copy  of  a  voluntary  statement  made  by  the  accused  be- 
fore J.  T.  Mahoney,  justice  of  the  peace  of  Harris  County,  after  being 
duly  warned  by  said  justice  that  same  might  be  used  against  him  as  evi- 
dence in  court,  and  that  it  could  not  be  used  for  him.  And  Mahoney  tes- 
tified, "that  the  copy  was  an  exact  copy  of  the  original  statement  made 
by  defendant  before  him,  which  he  took  down  at  the  time  in  his  own 
handwriting,  and  that  the  copy  was  likewise  in  his  own  handwriting, 
being  made  by  him  for  the  use  and  at  the  request  of  Mr.  Ben  Campbell, 
one  of  the  prosecuting  attorneys  in  this  case;  that  the  original  of  this 
paper  he  had  folded  up  with  three  other  papers  in  the  case  of  State  v. 
Lewis  Williams,  pending  in  his  court,  placed  them  in  an  envelope,  and 
sealed  them,  and  wrote  the  words  ^Grand  Jury'  across  the  face  of  it,  and 
delivered  it  to  the  grand  jury  of  Harris  county,  in  session  in  June,  1896, 
but  he  did  not  recollect  to  which  member  of  the  grand  jury  he  had  deliv- 
ered it;  that  the  original  statement  had  not  been  seen  by  him  since;  that 
the  original  statement  was  made  by  defendant  while  in  jail,  under  the 
following  circumstances:  Witness  was  sent  for  to  come  to  the  jail,  as 
defendant  wished  to  make  a  voluntary  statement.  When  witness  ar- 
rived, defendant  was  brought  out  and  taken  upstairs,  and  thereupon  wit- 
ness warned  the  defendant  that,  if  he  made  any  statement,  the  same 
might  be  used  against  him  in  any  case  against  him  in  any  court,  and  that 
it  could  not  be  used  for  him,  and  that  he  could  not  be  compelled  to  or  re- 
quired to  make  any  statement  at  all;  but  defendant  said  he  wanted  to 
make  a  statement,  and  thereupon  defendant  commenced  to  make  a  state- 
ment, and  witness  to  write  it  down,"  etc.  Now,  it  is  contended  that  this 
paper  was  not  taken  in  an  examining  trial,  and  was  not  a  judicial  confes- 
sion, or  a  voluntary  statement  made  in  the  court  on  an  examining  trial. 
It  is  also  contended  that  it  is  not  shown  that  said  paper  was  signed,  and 
we  are  asked  to  treat  it  as  a  memorandum  statement  made  by  the  justice 
of  the  peace.  There  are  some  expressions  in  the  bill  of  exceptions  which 
indicate  that  said  statement  was  a  voluntary  confession  of  the  defendant, 
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taken  before  a  magistrate.  It  seems  that  the  magistrate  went  to  the  jail 
and  had  the  defendant  brought  out,  went  upstairs,  and  took  his  voluntary 
confession.  Whether  or  not  he  held  court  upstairs  over  the  jail,  is  not 
stated.  The  statement  shows  that  this  paper,  with  three  other  papers  in 
the  case  of  the  State  against  Lewis  Williams,  pending  in  said  Justice 
Court,  were  placed  by  him  in  an  envelope,  and  sealed,  and  addressed  and 
delivered  to  the  grand  jury.  This  is  exactly  what  is  required  as  to  exam- 
ining trial  evidence.  The  bill  does  not  show  that  said  statement  was 
signed  by  the  defendant,  nor  does  it  show  the  contrary.  In  such  case,  if 
we  look  to  the  statement  of  facts,  the  witness  states  that  he  reduced  the 
statement  to  writing,  and  the  defendant  signed  and  swore  to  it,  and  that 
he  put  it,  with  the  other  papers  in  the  case,  in  an  envelope,  and  sealed  it, 
and  indorsed  and  addressed  the  same  to  the  grand  jury,  and  turned  the 
same  over  to  them  in  person;  that  he  did  not  know  to  what  member  of 
the  grand  jury  he  handed  it,  but  to  one  of  them;  that  he  made  a  copy  of 
that  statement  a  day  or  two  after  it  was  made,  at  the  request  of  Mr.  Ben 
Campbell;  that  the  copy  he  prepared  from  the  original  statement,  and  it 
is  an  exact  copy  of  the  original  statement.  Now,  if  we  treat  this  paper 
as  a  voluntary  statement  before  the  committing  magistrate,  taken  in  the 
case  then  pending  against  appellant,  unquestionably  the  original  paper 
should  be  produced,  or  its  loss  accounted  for,  before  secondary  evidence 
should  be  admitted  of  its  contents.  If  we  treat  it  as  an  extrajudicial  con- 
fession, but  a  UTitten  confession,  signed  and  sworn  to  by  appellant,  it 
contains  the  original  confession  made  by  him;  and  parol  evidence  of  its 
contents,  in  our  opinion,  would  not  be  admissible,  unless  the  loss  of  such 
original  was  first  shown.  If  parol  evidence  would  not  be  admissible,  a 
copy  of  said  original  written  statement  would  not  be  admissible,  unless 
the  original  was  shown  to  have  been  lost,  and  diligent  search  made 
therefor.  In  Guy  v.  State,  9  Texas  Crim.  App.,  161,  it  appears  that  the 
paper  there  offered  in  evidence  was  taken  during  an  examining  trial,  but 
no  certificate  was  shown.  The  original  was  introduced  in  evidence,  and 
parol  evidence  of  the  contents  of  said  original.  The  court  say  one  or 
the  other  was  certainly  admissible,  and,  they  being  similar,  that  no 
injury  resulted  to  the  defendant.  In  Krebs  v.  State,  8  Texas  Crim.  App., 
1,  the  djing  declaration  of  Mrs.  England  was  offered.  It  was  objected 
that  said  declarations  had  been  reduced  to  writing,  and  the  written  state- 
ment was  the  best  and  only  legitimate  testimony.  The  court  say  that: 
*'The  record  did  not  affirmatively  show  that  the  declarations  had  in  fact 
been  reduced  to  writing  and  signed  by  the  declarant.  If  it  had  so  shown, 
parol  evidence  would  have  been  inadmissible,  unless  the  prosecution  had 
shown  that  it  was  not  in  the  power  of  the  State  to  produce  the  writing." 
The  opinion  cites  Whart.  Hom.,  sec.  766,  and  Greenl.  Ev.,  sec.  161.  In 
the  shape  in  which  the  record  is  presented  to  us,  we  hold  that,  whether 
this  confession  was  made  in  the  course  of  a  preliminary  examination  or 
not,  it  was  undoubtedly  reduced  to  writing,  and  not  only  signed,  but 
sworn  to,  by  appellant,  and  that  this  constituted  his  original  confession, 
and,  before  secondary  evidence  could  be  resorted  to,  it  was  incumbent  on 
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the  State  to  show  that  said  paper  was  lost,  that  reasonable  search  had 
been  made  therefor,  and  that  the  same  could  not  be  found.  See  Haun  v. 
State,  13  Texas  Crim.  App.,  383.  What  purported  to  be  a  copy  of  said 
voluntary  statement  of  defendant,  made  by  Mahoney,  the  justice  of  the 
peace,  on  the  above  predicate,  was  introduced  in  evidence.  The  question 
presented  for  our  consideration  is,  was  the  showing  made,  sufficient  for 
the  introduction  of  secondary  testimony?  It  will  be  noted  that  the  name 
of  the  grand  juror  to  whom  said  paper  was  delivered  is  not  disclosed  by 
Mahoney  in  his  evidence,  nor  is  it  shown  that  said  paper  was  ever  before 
the  grand  jury,  or  ever  used  in  said  grand  jury  room.  For  aught  we 
know,  said  paper  was  never  before  the  grand  jury  at  all,  but  still  remains 
in  the  hands  of  the  grand  juror  to  whom  Mahoney  delivered  it.  It  was 
certainly  practicable,  if  Mahoney  did  not  remember  the  name  of  this 
grand  juror,  to  have  had  all  the  grand  jury  for  the  term  summoned,  and 
ascertained  to  whom  he  delivered  said  paper,  and  have  ascertained 
whether  or  not  said  paper  was  used  in  the  grand  jury  room,  and  what 
became  of  it  thereafter;  the  rule  in  this  regard  being  that  all  reasonable 
means  should  be  used  to  produce  the  alleged  lost  paper,  before  secondary 
evidence  can  be  resorted  to.  In  this  case  the  last  custodian  of  the  paper 
was  not  produced,  or  attempted  to  be  produced,  and  none  of  the  grand 
jury  were  called.  This  should  have  been  done,  and  this  line  of  inquiry 
exhausted,  before  secondary  evidence  should  have  been  admitted.  This 
copy  was  used  to  contradict  appellant,  he  testifying  in  the  case.  In  that 
respect  it  was  material,  and  the  introduction  of  said  paper,  under  the 
predicate  laid,  was  improper. 

No  question  is  made  as  to  the  charge  of  the  court,  but,  in  view  of 
another  trial  of  the  case,  we  would  observe  that  the  evidence  of  malice 
aforethought,  as  furnished  by  the  record,  is  based  on  the  idea  that  the 
homicide  was  committed  in  the  perpetration  of  burglary.  The  court  only 
gave  the  ordinary  charge  on  express  and  implied  malice.  In  this  con- 
nection we  refer  to  Washington  v.  State,  25  Texas  Crim.  App.,  387,  and 
Sharpe  v.  State,  17  Texas  Crim.  App.,  486.  It  is  not  necessary  to  discuss 
matters  contained  in  the  motion  for  a  new  trial  based  upon  newly-dis- 
covered evidence,  as  it  is  not  likely  the  questions  involved  in  said  newly- 
discovered  evidence  will  arise  on  another  trial  of  this  case;  but  for  the 
errors  discussed  the  judgment  of  the  lower  court  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 

[Note. — The  State's  motion  and  amended  motion  for  rehearing  were 
overrruled  without  a  written  opinion. — ^Reporter.] 
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Ex  Pabte  Rome  Banbom. 

No.  1347.    Decided  June  25,  1807. 

Cpanty  Convicts— Hirer's  Bond. 

The  bond  given  by  the  hirer  of  a  county  convict,  to  be  valid,  must  be  approved  by 
the  county  judge.  And  where  a  bond  had  been  signed  by  the  hirer  and  surety,  but 
was  never  returned  to  nor  approved  by  the  county  judge,  the  fact  that  the  convict 
worked  for  the  hirer  a  sufficient  length  of  time  to  pay  off  his  fine  and  costs,  and 
though  he  believed  he  was  at  the  time  working  out  his  fine  and  costs,  would  not  en- 
title him  to  be  discharged  from  arrest  under  a  capias  pro  fine  issued  upon  the  judg- 
ment for  the  fine  and  costs. 

Appeal  from  the  County  Court  of  Hunt.  Tried  below  before  Hon. 
W.  H.  SAasDALEy  County  Judge. 

Appeal  from  a  judgment  remanding  relator  to  custody  upon  a  habeas 
corpus  proceeding  for  discharge. 

The  opinion  states  the  case. 

W.  N,  Brooks,  for  relator. 

Mann  Trice,  Assistant  Attorney-General,  for  respondent. 

DAVIDSON",  Judge. — Relator  was  arrested  on  a  capias  pro  fine  issued 
out  of  the  County  Court,  for  the  balance  due  on  fine  and  costs  adjudged 
against  him  on  a  conviction  for  carrying  a  pistol.  The  statement  of  facts 
shows  that,  after  his  conviction  in  the  County  Court,  his  stepfather, 
Charley  Christian,  secured  a  convict  bond  from  the  County  Judge  to 
sign  and  secure  necessary  sureties,  for  the  purpose  of  hiring  out  relator 
as  a  county  convict.  Christian  never  returned  the  bond,  and  the  County 
Judge  never  approved  the  same.  Christian  signed  said  bond,  and  pro- 
cured James  Bamett  to  sign  it  as  surety,  but  did  not  return  it  to  the 
County  Judge  for  his  approval.  The  relator  worked  with  Christian  a 
sufficient  length  of  time  to  have  discharged  the  indebtedness  adjudged 
against  him.  Christian  paid  $20,  which  was  credited  upon  the  judgment 
of  conviction.  Relator's  contention  seems  to  be  that  because  he  has 
worked  a  sufficient  length  of  time  with  Christian  to  pay  off  the  fine  and 
costs,  and  believed  that  he  was  working  out  his  fine  under  these  acts  of 
Christian,  he  should  be  discharged.  This  question  was  before  this  court 
at  its  recent  Dallas  term,  and  decided  adversely  to  relator's  contention. 
See  Ex  Parte  Price,  37  Texas  Crim.  Rep.,  275.  The  bond  spoken  of  in 
the  statement  of  facts  was  not  an  existing  valid  or  legal  obligation,  and 
did  not  protect  relator  from  the  arrest  of  which  he  now  complains.  The 
action  of  Christian  in  signing  the  bond,  and  procuring  Barnett  as  a  surety 
upon  it,  did  not  make  it  a  valid  bond.  Before  this  can  be  done,  the  bond 
must  be  approved  by  the  County  Judge. 

There  was  no  error  in  the  action  of  the  trial  court,  and  the  judgment 
is  affirmed. 

Affirmed. 
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Ex  Parte  Bill  Jones. 

No.  1337.    Decided  June  25,  1807. 

1.  County  Convict— Impriflonmeiit  as  Satisfaction  of  Judgment. 

A  county  convict,  in  order  to  avail  of  the  right  to  have  his  imprisonment  dis- 
charge his  fine  and  costs,  under  provisions  of  Code  of  Criminal  Procedure,  article  856 
[816],  must  make  affidavit  of  inability  to  pay  the  fine  and  costs;  and  unless  this  has 
been  done  he  is  not  entitled  to  a  credit  of  $3  a  day  during  the  time  he  is  imprisoned. 

2.  Same. 

Where  a  county  convict,  who  had  been  placed  upon  the  county  farm,  and,  after 
remaining  there  three  days,  was  arrested  for  robbery  and  remained  in  jail  under 
such  charge  until  his  acquittal,  Held,  that  not  having  made  the  affidavit  of  inability 
to  pay  his  fine  and  costs,  he  was  not  entitled  to  even  claim  the  credit  for  the  time 
of  his  imprisonment  for  robbery;  and  Held,  further,  even  if  he  had  been  serving  out 
his  fine  and  costs  on  the  convict  farm,  this  would  not  prevent  his  arrest  for  the 
robbery;  and,  while  held  under  the  charge  for  robbery,  he  could  not  have  been  hired 
out  in  discharge  of  his  fine  and  costs. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  Sam  B.  Scott. 

Appeal  from  an  order  remanding  relator  to  custody  in  a  habeas  corpus 
proceeding. 

Defendant  was  tried  in  the  County  Court  of  McLennan  County  on 
March  20,  1897,  and  convicted  on  a  charge  of  unlawfully  carrying  on  or 
about  his  person  a  pistol,  and  his  fine  assessed  at  $25  and  costs,  amount- 
ing to  the  further  sum  of  $63.85.  On  the  same  day  the  County  Judge  of 
McLennan  County,  Texas,  ordered  the  defendant  to  the  county  farm  to 
work  out  his  fine  and  costs.  On  March  24,  1897,  the  grand  jury  of  said 
county  indicted  the  relator  for  the  offense  of  robbery,  and  on  the  same 
day  a  warrant  was  issued  for  his  arrest,  and  the  sheriff  of  said  county  on 
said  day  removed  relator  to  the  county  jail,  where  he  still  remains. 

On  April  23d  he  was  acquitted  of  the  charge  of  robbery,  and  was  still 
held  on  the  old  fine,  the  officers  refusing  to  allow  him  time  for  lying  in 
jail.  May  5,  1897,  relator  still  being  in  jail,  the  authorities  having  failed 
to  send  him  back  to  the  farm,  applied  to  the  District  Court  for  a  writ  of 
habeas  corpus,  which  was  granted,  and  upon  trial  relator  was  remanded 
to  the  custody  of  the  sheriff.  The  case  was  tried  on  an  agreed  statement 
of  facts. 

Ctinningham  &  Cunningh<im,  for  relator. — The  court  erred  in  remand- 
ing relator  to  the  custody  of  the  sheriff,  because  the  evidence  is  clear  that 
relator  was  removed  from  the  county  farm  by  the  county  officers  against 
his  consent,  and  by  them  prevented  from  working  out  his  fine  and  costs, 
and  they  having  elected  to  keep  him  in  jail,  he  is  entitled  to  $3  per  day, 
and  at  that  rate  he  hns  long  since  paid  his  fine  and  costs. 

The  relator  is  entitled  to  a  credit  of  $3  per  day  on  his  fine  and  costs 
when  the  county  officers  refuse  to  permit  him  to  work  on  the  county 
farm,  after  having  sent  him  there  because  he  was  unable  to  otherwise  pay" 
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the  fine  and  costs,  and  it  makes  no  difference  whether  or  not  he  is  also 
held  on  a  felony  charge,  and  especially  when  on  trial  he  establishes  inno- 
cence thereof. 

These  assignments  show  the  propositions  relied  on,  and  we  submit  the 
following  authority:    Ex  Parte  Richmond,  34  Texas  Crim.  Rep.,  112. 

As  the  agreed  statement  of  facts  shows  the  County  Judge  to  have 
actual  knowledge  of  defendant's  inability  to  pay  his  fine  and  costs,  he  is 
entitled  to  a  credit  of  $3  a  day. 

Mann  Trice,  Assistant  Attorney-General,  for  respondent. — ^The  record 
fails  to  disclose  a  full  compliance  with  the  provisions  of  article  980,  Code 
of  Criminal  Procedure  (new  code).  Therefore,  relator  was  not  entitled 
to  discharge  on  hearing  in  habeas  corpus  proceedings. 

DAVIDSON,  Judge. — ^Relator  was  convicted  for  carrying  a  pistol  on 
and  about  his  person.  After  the  conviction  he  was  placed  at  work  upon 
the  county  convict  farm,  and  remained  there  for  the  space  of  three  days, 
at  the  end  of  which  time  he  was  arrested  by  the  sheriff  on  a  capias  charg- 
ing him  with  robbery,  and  conveyed  to  the  county  jail,  where  he  re- 
mained until  his  trial  and  acquittal  of  the  alleged  robbery.  This  ac- 
quittal occurred  on  the  23d  day  of  April,  1897.  The  petition  for  the 
writ  of  habeas  corpus  was  sworn  to  April  27,  1897. 

Appellant's  contention  is  that  he  is  entitled  to  his  discharge,  because 
he  was  willing  to  work  on  the  county  convict  farm,  but  was  prevented  by 
his  arrest  on  the  said  charge  of  robbery,  after  having  served  the  three 
days  specified.  There  was  no  affidavit  made  by  relator,  so  far  as  the  rec- 
ord discloses,  setting  up  his  inability  to  pay  the  fine  and  costs,  as  required 
by  article  856  [816],  Code  of  Criminal  Procedure.  In  order  to  secure 
the  advantages  of  the  provisions  of  said  article,  the  party  invoking  same 
must  make  the  affidavit  required  that  he  is  unable  to  pay  the  imposed  fine 
and  costs.  When  this  has  been  done,  he  may  be  hired  out  or  put  to  work, 
as  provided  by  that  statute.  In  case  he  is  not  put  to  work  or  hired  out, 
he  must  be  discharged  after  having  remained  in  prison  a  sufficient  length 
of  time  to  satisfy  the  fine  and  costs,  at  the  rate  of  $3  per  day.  Again,  the 
sheriff  had  a  right  to  arrest  the  relator  for  the  robbery,  though  he  was 
serving  out  his  fine  and  costs  on  the  convict  farm,  and  the  county  au- 
thorities would  have  no  right  to  take  relator  from  jail  while  he  was  held 
under  the  charge  of  robbery,  for  the  purpose  of  hiring  him  out  or  placing 
him  at  work  to  discharge  the  fine  and  costs.  These  questions  were  be- 
fore this  court  in  Ex  Parte  Godfrey,  11  Texas  Criminal  Appeals,  34,  and 
that  case  is  in  point. 

As  the  evidence  in  this  record  presents  appellant's  case,  the  court  was 
right  in  remanding  him  to  custody,  and  the  judgment  is  affirmed. 

Affirmed. 
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Wyatt  Williams  v.  The  State. 

No.  1306.    Decided  June  26,  1897. 

Assault  with  Intent  to  Murder—Charge. 

On  a  trial  for  assault  with  intent  to  murder,  where  the  court  applied  the  law  to 
the  facts  as  follows,  viz.:  '*If  you  are  satisfied  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant,  without  legal  justification  or  excuse,  did  *  *  *  cut 
R.  with  a  knife,  and  that  the  knife  was  a  deadly  weapon  as  above  defined;  and  that 
defendant  so  cut  said  K.,  not  through  sudden  impulse,  passion,  or  resentment,  fear 
or  terror,  but  did  so  with  the  intent  then  and  there  to  kill  him,  and  with  malice 
aforethought,  as  above  explained,  then  you  will  find  him  guilty  of  an  assault  with 
intent  to  murder,  and  assess  his  punishment,''  etc.  Held,  this  charge  defines  all  the 
essential  elements  of  an  assault  with  intent  to  murder,  and  is  sufficient.  It* was  not 
essential  that  the  court  should  have  further  submitted  the  statutory  [Penal  Code, 
art.  607]  tests  or  criterion  of  the  offense. 

Appeal  from  the  District  Court  of  Houston.  Tried  below  before  Hon. 
W.  H.  Gill. 

Appeal  from  a  conviction  for  assault  with  intent  to  murder;  penalty^ 
two  years  imprisonment  in  the  penitentiary. 

The  indictment  charged  defendant  with  making  an  assault  upon  one 
Gus  Richardson,  with  intent  to  kill  him,  on  or  about  the  Ist  day  of  Sep- 
tember, 1895.  Concisely  stated,  the  testimony  for  the  Sftate  was,  that  the 
assault  was  committed  in  a  ginhouse  at  the  village  of  Augusta,  where  an 
election  was  being  held,  on  the  3d  of  September,  1895.  That  several 
white  men  had  gone  into  the  ginhouse  (presumably  to  get  something  to 
drink),  and  defendant,  who  was  a  negro,  came  in.  Richardson  said  some- 
thing, which  none  of  the  witnesses  for  the  State  could  remember,  when 
defendant  said,  "By  God,  I  don't  know  you,"  which  he  repeated  several 
times,  and  added,  "I  don't  know  you,  and  won't  know  you  until  after 
4  o'clock ;  then  everybody  will  know  you."  Richardson  asked  him  what 
he  meant,  and  when  defendant  repeated  what  he  had  said,  Richardson 
said,  "I  don't  give  a  d — n  whether  you  ever  know  me;"  whereupon  de- 
fendant took  a  step  towards  him  and  stabbed  him  with  a  knife  and  struck 
at  him  again  with  it,  but  bystanders  interfered.  The  knife  was  a  pocket 
knife,  with  the  blade  some  three  or  four  inches  long.  The  wound  and  its 
nature  are  disclosed  in  the  testimony  of  Dr.  Hall  Willson. 

Dr.  Willson  testified:  "I  was  called  to  see  Gus  Richardson  when  he 
got  cut  by  defendant.  I  saw  him  about  4  o'clock  the  evening  he  got  cut. 
It  was  the  3d  day  of  September,  A.  D.  1895.  He  was  suffering  from  a 
punctured  wound  similar  to  a  knife  stab;  below,  and  to  one  side  of  the 
navel,  he  was  bleeding  internally  and  was  very  much  swollen  from  the 
internal  hemorrhage  when  I  got  to  him.  I  at  once  saw  that  prompt 
measures  were  necessary,  and  that  an  artery,  which  had  been  cut  and  was 
bleeding  freely,  had  to  be  taken  up.     I  at  once  proceeded  to  perform 

upon  him  an  operation  known  as .    In  other  words,  I  at 

once  cut  him  open  so  as  to  find  the  artery;  found  it,  and  took  it  up.  The 
wound  was  too  small  to  operate  in,  was  why  I  had  to  cut  him  open. 
Where  the  knife  entered  the  belly,  it  was  about  an  inch  in  length.    Upon 
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cutting  him  open,  I  fotind  the  knife  had  penetrated  the  cavity;  it  had  not 
cut  any  of  the  small  intestines,  but  had  cut  a  wound  about  one  and  one- 
half  inch  long  in  the  stomach,  and  it  was  also  filled  with  blood.  I  cut 
it  open  also;  emptied  the  blood  and  cleaned  it  out  and  sewed  it  up.  I 
also  took  out  the  intestines;  emptied  the  abdominal  cavity  of  blood, 
cleaned  it  out,  and  sewed  it  up;  but  so  that  I  could  watch  the  healing  of 
the  stomach.  If  I  had  not  performed  the  operation  when  I  did,  he  woidd 
have  died  in  a  few  minutes.  I  visited  him  regularly  for  nineteen  days. 
I  found  only  the  one  cut  on  him.^^ 

H,  W.  Moore,  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  JuDGB. — ^Appellant  was  convicted  of  an  assault  with  in- 
tent to  murder.  He  assigns  as  error  the  failure  of  the  court  to  inform 
the  jury  in  the  charge  that  the  criterion  of  the  offense  of  assault  with  in- 
tent to  murder  consists  in  the  fact  that,  had  the  killing  occurred,  it  would 
have  been  murder.  The  statute  provides  that,  where  the  killing  would 
have  been  murder,  then,  falling  short  of  a  killing,  the  assault  would  be 
with  intent  to  murder;  but  it  does  not  follow  that,  because,  the  charge 
failed  to  charge  this  statute,  the  cause  should  be  reversed.  This  question 
came  up  in  Wagner  v.  State,  35  Texas  Criminal  Eeports,  256.  The 
charge  in  that  case  is  the  same  as  in  this.  See  also  Hooper  v.  State,  29 
Texas  Grim.  App.,  614;  Smith  v.  State,  31  Texas  Crim.  Eep.,  33;  White 
V.  State,  34  Texas  Crim.  Rep.,  153.  In  this  case  the  court  charged  the 
jury,  defining  assault,  aggravated  assault,  and  malice  aforethought,  and 
applied  the  law  to  this  case.  The  charge  is  as  follows:  "If  you  are  satis- 
fied from  the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant, 
Wyatt  Williams,  without  legal  justification  or  excuse,  did,  in  the  county 
of  Houston  and  State  of  Texas,  on  or  about  the  1st  day  of  September, 
1895,  and  prior  to  the  9th  day  of  October,  1895  (the  date  of  the  filing  of 
the  indictment),  cut  Gus  Richardson  with  a  knife,  and  that  the  knife  was 
a  deadly  weapon,  as  above  defined,  and  that  defendant  so  cut  said  Rich- 
ardson, not  through  sudden  impulse,  passion,  or  resentment,  fear,  or 
terror,  bnt  did  so  with  the  intent  then  and  there  to  kill  him,  and  with 
malice  aforethought,  as  above  explaiiied,  then  you  will  find  him  guilty 
of  an  assault  with  intent  to  murder,  and  assess  his  punishment,'^  etc. 
This  defines  all  of  the  essential  elements  of  an  assault  with  intent  to 
murder;  and  under  numerous  decisions  in  this  State,  some  of  which  are 
cited  above,  this  charge  was  sufficient. 

The  remaining  error  complained  of  is  the  want  of  sufficient  evidence 
to  snpport  the  conviction.  As  usual,  there  were  two  theories  presented 
by  the  testimony — one  a  defensive,  and  the  other  a  premeditated,  un- 
called-for stabbing  of  the  injured  party  by  the  appellant.  The  theory  of 
aggravated  assault*  was  also  presented  by  the  testimony.  All  of  these 
38  Texas  Crim.  App. — 10 


GooqIc 


Digitized  by  VjOOQ 


146  B8th  Texas  Cbiminal  Sepobts.  lAuetin, 

phases  of  the  testimony  were  fairly  presented  by  the  charge  of  the  court. 
The  jury  passed  upon  the  evidence  and  credibility  of  the  witnesses,  and 
found  the  assault  was  made  with  the  specific  intent  to  murder.  If  the 
testimony  for  the  State  be  true,  there  is  no  question  of  the  guilt  of  appel- 
lant. The  jury  settled  this  question,  and  we  see  no  reason  for  disturbing 
their  verdict.    The  judgment  is  accordingly  afSrmed. 

AffirmecL 


J.  C.  Whitener  et  al.  v.  The  State. 

No.  1214.    Decided  June  26,  1897. 

1.  Ball  Bond— Scire  Facias— Variance. 

Where  the  forfeited  bail  bond  was  signed  "Jos  Marx/'  but  the  indictment,  the 
judgment  nisi,  and  the  scire  facias  all  named  the  principal  obligor  as  ''J.  Marx,"  and 
there  was  no  pleading  putting  the  identity  of  the  party  in  issue,  and  no  evidence 
adduced  on  the  subject;  Held,  the  court  was  authorized,  as  was  done,  to  treat  them 
as  one  and  the  same  person;  and  it  was  not  error  to  refuse  defendant's  special  re- 
quested instruction  to  find  for  defendant  unless  the  jury  should  believe  they  were 
one  and  the  same  person. 

2.  Same— Surrender  of  Principal  hy  Surety  Upon  Affidavit  Before  Clerk 

in  Vacation— Construction  of  Statutes. 
Where  an  affidavit  by  a  surety  for  the  surrender  of  a  principal  in  a  bail  bond  was 
made,  out  of  term  time,  before  the  clerk  of  the  court,  and  without  any  order  from  the 
judge;  and  a  capias  issued  by  the  clerk,  upon  which  the  principal  was  rearrested; 
and  it  was  contended,  in  view  of  the  provisions  of  articles  321  and  258,  Code  of  Crim- 
inal Procedure,  that  the  affidavit  was  void,  and  the  capias  a  writ  not  authorised  in 
the  premises;  Held,  the  statutes.  Code  of  Criminal  Procedure,  articles  318  to  323, 
inclusive,  are  intended  to  facilitate  the  surrender  of  a  principal  by  his  bail  whenever 
they  shall  desire,  from  any  cause,  to  surrender  him;  and  to  only  allow  this  in  a 
felony  case,  after  indictment,  when  the  court  should  be  actually  sitting,  would  afEord 
but  very  little  relief  to  the  surety. 

3.  Same— Procese. 

Where  a  surety  surrenders  his  principal,  it  is  provided  by  article  321,  Code  Crim* 
xnal  Procedure,  that  he  may  obtain  from  the  court  or  magistrate  before  whom  the 
affidavit  is  made,  "a  warrant  for  the  arrest  of  such  principal,  which  shall  be  executed 
as  in  other  cases."  Held,  the  statute  is  not  restrictive  to  the  county  of  the  prosecn* 
tion,  but  authorizes  process  to  be  issued  to  any  coimty  in  the  State. 

Hendebson,  Judge,  dissents,  and  holds,  that  the  intention  of  the  law  was  to  con- 
fine the  process  to  the  county  of  the  prosecution. 

Error  from  the  Criminal  District  Court  of  Galveston.  Tried  below 
before  Hon.  E.  D.  Cavin. 

Writ  of  error  from  a  judgment  final  for  $2000  and  costs  upon  a  for- 
feited bail  bond. 

The  opinion  states  the  case. 

P.  A.  Turner,  Love  joy  &  Sampson,  and  FranJc  M.  Spencer,  for  plaintiff 
in  error. — ^The  conrt  erred  in  refusing  defendant's  special  charge  number 
1,  in  which  they  presented  the  issue  to  the  jury  whether  or  not  J.  Marx 
and  Jos.  Marx  were  one  and  the  same  person,  and  unless  they  beliered 
from  the  evidence  that  they  were,  then  they  would  find  for  the  defend- 
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ants.  Thifl  charge  should  have  been  given^  because  the  indicttnenty  jttdg- 
ment  nifli,  and  scire  facias  were  against  J.  Marx  and  the  bond  was  signed 
Jos.  Man(.  This  assignment  is  submitted  as  a  proposition.  Wilcoi  v. 
State,  U  Texas,  544. 

The  clerk  has  no  authority,  in  vacation,  to  take  the  aflBdavit  of  a 
surety  desiring  to  surrender  his  principal,  and  issue  a  capias  for  his  re^ 
arrest,  and  if  he  does  the  principal  is  illegally  arrested,  and  any  bond  he 
may  give  to  secure  his  liberty  is  void.  Code  Crim.  Proc,  arts.  300,  233, 
457,  42;  Eoberts  v.  State,  4  Texas  Crim.  App.,  129;  Kiser  v.  State,  13 
Texas  Crim.  App.,  201;  Brown  v.  State,  6  Texas  Crim.  App.,  188;  Chap- 
pen  T.  State»  30  Texas,  613. 

J.  Marx  h&ng  charged  with  a  felony  in  Galveston  County,  Texas,  and 
having  been  rearrested  by  the  sheriff  of  Bowie  County,  Texas,  in  Bowie 
County,  and  being  in  custody  of  the  sherifF  of  the  latter  county,  he  had 
no  authority  to  demand  or  receive  of  him  bail,  and  the  court  should  have 
so  charged  the  jury,  and  in  this  case  they  would  find  for  the  defendants. 
This  assignment  is  submitted  as  a  proposition.  Code  Crim.  Proc,  art.  248. 

Article  300.  "Any  surety  desiring  to  surrender  his  principal  may, 
upon  making  a  written  affidavit  of  such  intention  before  the  court  or 
magistrate  before  which  the  prosecution  is  pending,  obtain  from  such 
court  or  magistrate  a  warrant  of  arrest  for  such  principal,  which  shall  be 
executed  as  in  other  cases." 

The  affidavit  must  be  made  before  the  court  or  magistrate  before  which 
the  prosectition  is  pending,  and  the  warrant  of  arrest  must  be  issued  by 
such  court  or  magistrate.  The  clerk  is  not  authorized  to  take  such  affi- 
davit and  issue  the  warrant  of  arrest,  in  vacation,  without  the  knowledge, 
consent,  or  direction  of  the  judge  of  said  court.  The  Legislature  never 
intended  to  vest  such  powers  in  the  clerk  of  a  court.  The  statute  does 
not  authorize  the  issuance  of  a  capias,  but  a  warrant  of  arrest.  No  officer 
in  this  goTemment  can  issue  a  warrant  of  arrest  but  a  magistrate.  Codd 
Crim.  Proc.  art.  232.  The  clerk  can  issue  a  capias,  but  not  a  warrant  of 
arrest.  Code  Crim.  Proc,  art.  467.  Who  are  magistrates,  and  their 
duties?    Code  Crim.  Proc,  arts.  42,  43. 

If  the  capias  was  illegally  issued,  then  the  principal  was  illegally  ar- 
rested, and  the  bond  executed  to  secure  his  liberty  is  void.  Chappell  v. 
State,  30  Texas,  613;  Peacock  v.  State,  44  Texas,  11. 

Mann  TricSf  Assistant  Attorney-General,  for  the  State. 

[Kg  briefs  found  with  the  record. — Reporter.] 

HTTRT,  Presidik^g  Jxtdq^-. — This  is  an  appeal  from  a  judgement  on  a 
forfeited  bail  bond. 

It  appears  from  the  record  in  this  case  that  on  the  14th  day  of  Novem- 
ber, 1887,  one  J.  Marx  was  indicted  in  the  Criminal  District  Court  of 
Galveston  County  for  forgery.  On  the  15th  of  said  month  he  was  ar- 
rested on  a  capias,  and  taken  before  said  court  on  the  18th  of  November, 
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.  1887,  and  entered  into  a  recognizance  with  Sylvain  Blum  as  surety.  On 
the  24th  of  October,  1891,  said  case  was  still  pending  against  Marx,  and 
his  surety,  Blum,  desiring  to  surrender  said  Marx,  and  be  released  from 
his  recognizance,  went  before  M.  H.  Royston,  the  clerk  of  said  court 
(there  not  being  then  a  term  of  said  court),  and  made  an  affidavit  of  his 
desire  and  purpose  to  make  surrender  of  the  said  Marx,  his  principal, 
who  was  then  alleged  to  be  in  the  county  of  Bowie.  Upon  the  making  of 
the  said  affidavit,  the  said  clerk  issued  a  capias  addressed  to  the  sheriff 
or  any  constable  of  Bowie  County,  and  requiring  the  said  officer  to  arrest 
said  Joseph  Marx  on  said  charge  of  forgery  pending  against  him  in  said 
District  Court  of  Galveston  County.  The  sheriff  of  Bowie  County  re- 
ceived said  capias  on  the  26th  of  October,  1891,  and  executed  the  same 
on  the  31st  day  of  October,  1891,  by  arresting  said  Marx,  and  taking  a 
bond  from  him  for  his  appearance  before  the  next  ensuing  term  of  the 
District  Court  of  Galveston  County,  to  answer  said  charge  of  forgery. 
The  appellants,  J.  C.  Whitener  and  S.  B.  Andrews,  executed  said  bond, 
with  said  Marx  as  principal.  The  said  Marx  was  released  by  the  said 
sheriff  from  custody,  and  the  writ  or  capiaa»  with  the  return  thereon  and 
the  bond,  was  returned  into  the  said  District  Court  of  Galveston  County. 
It  appears  that  at  the  following  term  of  the  court  in  Galveston,  to  wit, 
on  the  25th  day  of  November,  1891,  the  judge  of  said  court  entered  on 
the  judge's  docket  an  order  in  said  case  as  follows:  "No.  7617.  The 
State  of  Texas  vs.  J.  Marx.  November  24,  1891.  The  defendant  having 
been  arrested  on  capias  issued  at  the  instance  of  the  sureties  on  the 
recognizance  herein  and  heretofore  entered,  and  the  defendant  having 
subsequently  given  his  appearance  bond  with  other  sureties,  it  is  consid- 
ered that  said  be,  and  the  same  is  hereby  discharged.^'  This  short  minute 
was  in  the  handwriting  of  the  judge,  but  was  unsigned,  and  was  never 
carried  into  the  minutes  of  the  court.  The  record  does  not  show  that 
proceedings  were  had  in  said  case  until  the  9th  of  January,  1893,  when 
the  said  last  mentioned  bond  was  declared  forfeited,  and  a  judgment  nisi 
taken  thereon.  On  the  4th  of  February  following,  after  the  service  of 
the  scire  facias  on  the  sureties,  the  judgment  nisi  was  made  final,  the  ap- 
pellants being  represented  in  court,  and  contesting  the  same,  and  they 
now  prosecute  this  appeal. "  They  have  assigned  a  number  of  errors,  but 
the  most  material  only  will  be  noticed. 

1.  The  bond  in  this  case  was  signed  "Jos.  Marx,''  and  the  indictment, 
the  judgment  nisi,  and  scire  facias  contain  the  name  "J.  Marx,"  and  the 
defendant  asked  the  court  to  charge  the  jury  that,  unless  they  believed 
J.  Marx  and  Jos,  Marx  were  one  and  the  same  person,  they  should  find 
for  the  defendant.  There  was  no  pleading  putting  this  in  issue,  and  no 
evidence  was  adduced  on  the  subject.  The  court  gave  no  special  charge 
on  this  subject,  but  treated  1>hem  as  one  and  the  same  person.  This,  in 
our  opinion,  he  was  authorized  to  do.  See  Anderson  v.  State,  19  Texas 
Crim.  App.,  299;  Hutchings  v.  State,  24  Texas  Crim.  App.,  242;  Vidauri 
V.  State,  22  Texas  Crim.  App.,  676;  Robinson  v.  State,  34  Texas  Crim. 
Rep.,  131. 
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2.  In  the  trial  of  the  case  parol  evidence  was  introduced,  over  the  de- 
fendant's objection,  of  the  making  of  the  aflBdavit  by  Blum  before  the 
clerk  of  his  desire  to  surrender  the  defendant  Marx.  The  loss  was  shown 
by  the  custodians  of  the  paper,  and  if  the  evidence  was  admissible,  there 
was  no  error  in  admitting  secondary  evidence  of  the  lost  instrument. 
The  appellants,  however,  object  to  this  testimony,  on  the  ground  that  the 
clerk  could  not  take  such  affidavit  in  vacation,  and  had  no  authority  on 
such  affidavit  to  issue  a  capias  for  the  arrest  of  the  said  Marx;  and  their 
answer  set  up  fully  that  the  clerk  of  said  court  had  no  authority  to  take 
the  affidavit  of  Blum,  and  to  issue  the  writ  of  capias  to  Bowie  County, 
and  that  the  arrest  thereunder,  and  all  the  proceedings,  were  null  and 
void.  Including  the  execution  of  the  bond  in  question;  and  defendants 
also  asked  of  the  court  a  charge  involving  the  same  defense,  which  was  re- 
fused by  the  court,  and  they  excepted.  The  contention  here  is  that, 
there  being  no  authority  for  the  issuance  of  the  capias  under  which  the 
bond  was  taken,  the  arrest  and  taking  the  bond  by  the  sheriff  of  Bowie 
County  was  not  authorized  by  law,  and  said  bond  is  void.  The  authority 
for  making  surrender  of  a  principal  on  a  bail  bond  by  his  sureties  is  con- 
tained in  the  Code  of  Criminal  Procedure  of  1895,  from  articles  318  to 
323,  inclusive.  Article  318  provides:  "Those  who  have  become  bail  for 
an  accused,  or  either  of  them,  may  at  any  time  relieve  themselves  of  their 
undertaking,  by  surrendering  the  accused  into  the  custody  of  the  sheriff 
of  the  county  where  he  is  prosecuted."  This  article  appears  to  refer  to  a 
manual  surrender  by  the  surety  of  his  principal  into  custody  of  the 
sheriff,  and  it  is  not  contemplated  that  any  process  may  be  issued.  In 
such  case  it  is  said  in  Patillo  v.  State,  9  Texas  Criminal  Appeals,  457, 
"that  the  sheriff,  after  surrender,  holds  him  by  virtue  of  former  process 
[capias]  issued  in  the  case."  The  two  succeeding  articles  (319  and  320) 
refer  to  the  surrender  when  made  under  article  318,  and  undertake  to 
prescribe  the  steps  to  be  taken  in  executing  new  bail.  The  first  article 
relates  to  a  surrender  made  during  term  time,  and  requires  bail  to  be 
taken  by  recognizance  in  open  court.  The  succeeding  article  (320)  re- 
lates to  such  surrender  when  made  out  of  term  time,  and  authorizes  the 
sheriff  to  take  the  necessary  bail.  Article  321  is  the  provision  of  the 
Code  of  Criminal  Procedure  of  1895,  under  which  the  surrender  was 
made  in  this  case,  and  reads  as  follows :  "Any  surety  desiring  to  surren- 
der his  principal  may,  upon  making  a  written  affidavit  of  such  intention 
before  the  court  or  magistrate  before  which  the  prosecution  is  pending, 
obtain  from  said  court  or  magistrate  a  warrant  of  arrest  for  such  prin- 
cipal, which  shall  be  executed  as  in  other  cases."  Article  322  provides : 
"If  the  accused  fail  or  refuse  to  give  bail,  in  case  of  a  surrender  during  a 
term  of  court,  the  court  shall  make  an  order  that  he  be  committed  to  jail 
until  bail  be  given;  and  this  shall  be  a  sufficient  commitment,  without 
any  written  order  or  warrant  to  the  sheriff."  This  appears  to  apprehend 
a  surrender  in  the  county  of  the  prosecution.  Article  323  is  as  follows : 
'*When  the  surrender  is  made  at  any  other  time  than  during  the  session 
of  the  court,  and  the  defendant  fails  or  refuses  to  give  other  bail,  the 
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sheriff  shall  take  him  before  the  nearest  magistrate^  and  such  magistrate 
shall  issue  a  warrant  of  commitment,  reciting  the  fact  that  the  accnsed 
has  been  once  admitted  to  bail^  and  has  been  surrendered,  and  now  fails 
or  refuses  to  give  other  bail.'^  These  articles  are  quoted,  as  they  are  the 
authority  under  which  the  bond  was  taken  in  this  case. 

The  contention  of  the  appellants  is  that  in  article  321  the  required 
affidavit  is  to  be  made  before  a  court  or  magistrate,  and  that,  as  the 
affidavit  was  made  out  of  term  time  before  the  clerk,  and  without  even 
any  order  of  the  judge,  it  was  absolutely  void,  and  did  not  authorize  the 
clerk  to  issue  the  writ  for  the  arrest  of  Marx;  and  it  is  moreover  urged 
that  as  the  article  in  question  authorized  the  issuance  of  a  warrant,  which 
the  judge  might  do  under  article  258,  Code  of  Criminal  Procedure,  1895, 
the  issuance  of  a  capias  was  not  the  legal  writ  which  was  authorized  to 
be  issued.  If  we  adhere  closely  to  the  letter  of  the  statutes  as  here  ex- 
pressed, we  might  adopt  the  construction  claimed  by  appellants,  but  we 
believe  a  more  liberal  construction  should  be  adopted.  The  statutes  in 
question  are  intended  to  facilitate  the  surrender  of  a  principal  by  his 
bail,  whenever  they  shall  desire  from  any  cause  to  surrender  him;  and 
to  only  allow  this  in  a  felony  case  after  indictment,  when  the  court 
should  be  actually  sitting,  would  afiford  but  very  little  relief  to  the  surety. 
Moreover,  articles  320  and  322  provide  a  mode  of  procedure  when  a  sur* 
render  is  made  at  any  other  time  than  during  a  term  of  the  court;  and 
these  serve  to  favor  the  construction  that  the  affidavit  can  be  made  when 
the  court  is  not  in  session,  and  that  the  writ,  whether  it  is  called  a  *Var- 
rant"  or  ^^capias,''  is  authorized  to  issue  for  the  arrest  of  the  principal. 
At  least,  such,  in  our  opinion,  is  the  proper  view  to  take  in  construing 
these  statutes. 

The  only  other  question  in  the  case  is  as  to  whether  the  process  issued 
in  this  case  from  Galveston  County  to  Bowie  County  was  authorized.  In 
our  opinion  a  proper  construction  of  the  articles  of  the  Code  of  Criminal 
Procedure  on  the  subject  of  a  surrender  of  a  principal  by  his  sureties 
authorizes  this  process,  and  the  bond  taken  was  a  good  and  valid  bond. 
Article  321,  Code  of  Criminal  Procedure,  1895,  provides:  **Any  surety 
desiring  to  surrender  his  principal  may,  upon  making  a  written  affidavit 
of  such  intention  before  the  court  or  magistrate  before  which  the  prose- 
cution is  pending,  obtain  from  such  court  or  magistrate  a  warrant  of 
arrest  for  such  principal,  which  shall  be  executed  as  in  other  cases."  In 
the  view  we  take  of  this  matter  this  statute  is  not  restrictive  to  the 
county  of  the  prosecution,  but  authorizes  process  to  issue  to  any  county  in 
the  State.  We  therefore  conclude  that  bond  taken  in  this  case  was  a 
valid  and  legal  bond,  and  it  is  therefore  considered,  adjudged,  and  de- 
creed that  the  judgment  of  the  lower  court  be  in  all  things  affirmed. 

Affirmed. 

HENDERSON,  Judge,  Dissenting, — I  concur  in  all  of  the  opinion  of 
the  court  except  that  portion  which  holds  that  our  statute  authorizes  a 
surety  to  surrender  his  bail  by  making  affidavit  and  procuring  process  to 
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another  ootinty^  and  do  not  believe  that  the  statute  gma  this  authority. 
Article  318  nnqueaticmably  provides  for  a  eurrender  in  the  county  of  the 
prosecution.  Does  article  3^1  authorize  the  surety  to  send  a  writ  for  his 
principal  beyond  the  county  of  the  prosecution^  and  authorize  his  capture 
and  detention  in  such  other  county,  or  his  being  brought  back  by  the 
sheriff  to  the  county  of  the  prosecution?  If  so,  then  a  surety  under  this 
article  can  entaU  a  large  expense  on  the  State  without  any  beneficial  re- 
sult whatever.  If  the  bond  is  forfeited,  it  is  true  that  the  writ  will  then 
issue  to  such  other  county,  but  this  is  provided  for  by  statute.  This 
statute  is  intended  to  confer  a  benefit  on  the  surety,  but  not  to  entail  a 
loss  or  expense  on  the  State.  The  object  of  the  law,  it  would  appear,  is 
to  give  the  surety  authority,  under  the  statute,  to  relieve  himself  of  liabil- 
ity vnder  the  bond ;  bat,  before  he  is  rdieved,  he  must  put  the  State  in  at 
least  as  good  a  situation  as  it  was  before.  By  a  surrender  of  the  principal 
to  the  court  or  sheriff  in  the  coxmty  of  the  prosecution,  the  State  is  at 
once  put  in  custody  of  the  defendant,  without  any  additional  expense  to 
the  State.  On  his  affidavit  a  surety  can  get  a  writ,  in  order  to  have  his 
principal  arrested;  but  that  writ,  in  our  opinion,  can  only  go  to  the 
county  of  the  prosecution,  and  the  surety  is  not  relieved  until  the  prin- 
cipal is  in  the  custody  of  the  sheriff  of  the  county  of  the  prosecution 
under  such  writ.  This  construction  is  borne  out  by  reference  to  article 
ZZif  under  which  the  bond  in  this  case  was  attempted  to  be  taken.  That 
article  (M3)  Tequnres,  when  the  stnrrender  is  made  at  any  other  time  than 
during  the  session  of  the  court,  and  the  defendant  fails  or  refuses  to  give 
other  bail,  ''that  the  Am&  shcdl  take  him  before  the  nearest  magistrate, 
and  SQch  magistrate  shall  issue  a  warrant  of  commitment,  reciting  the 
fact  that  the  accused  has  been  once  admitted  to  bail,  and  has  been  sur- 
rendered, and  now  fails  or  refuses  to  give  other  bail.^  Now,  suppose  that 
when  Marx  was  arrested  in  Bowie  County  he  had  refused  to  give  Yxmi, 
then  it  would  have  bem  the  duty  of  the  officer  to  have  taken  him  before 
the  nearest  magistrate  in  Bowie  County,  and  have  the  magistrate  issue 
his  warrant  of  commitment,  reciting  the  fact  that  tiie  accused  had  been 
admitted  to  bail,  and  had  been  surrendered,  and  now  fails  or  refuses  to 
give  other  bail.  To  what  jail  would  the  magistrate  commit  the  accused 
in  such  case?  The  statute  does  not  inform  us.  We  take  it,  however,  if 
he  could  commit  him  to  any  jail,  it  would  be  to  the  jail  of  Bovrie  County, 
there  to  a^ait  another  writ  to  be  sent  for  him  from  Galveston  County. 
We  do  not  believe  the  statute  in  question  contemplated  such  a  course  of 
procedure,  and  that  the  intention  of  the  law  was  to  confine  the  process 
to  the  county  of  the  prosecution.  If  such  is  the  correct  view  of  the  prop- 
osition, then  the  bond  taken  in  this  case  was  without  authority  of  law, 
and  void.  See  State  v.  Beebe,  13  Kan.,  689;  Plummer  v.  People,  16  111., 
358;  Dickenson  v.  State,  20  Neb.,  180;  State  v.  Winninger,  81  Ind.,  51; 
KeUogg  V.  State,  43  Miss.,  57;  State  v.  Le  Cerf,  1  BaHey  (S.  C),  410; 
8  Enc.  PL  and  Prac.,  p.  245. 
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The  above  authorities  establish  the  principle  that,  where  the  bond  is 
taken  without  authority  of  law,  it  is  null  and  void;  and  believing  as  I  do 
that  there  was  not  authority  to  issue  the  process  in  this  case  from  Gal- 
veston to  Bowie  County,  I  conclude  that  the  bond  taken  was  void  and  of 
no  effect. 


, Dr.  B.  B.  Warren  v.  The  State. 

3S    152 
1.^^^^  No.  1178.    Decided  June  28.  1897. 

1.  Attempt  to  Commit  Bai>e— Statutory  Coiuitniction. 

We  have  no  statute  expressly  declaring  an  attempt  to  commit  rape  to  be  an 
offense.  Penal  Code,  article  640,  provides:  "If  it  appear  on  the  trial  of  an  indict- 
ment for  rape  that  the  offense,  though  not  committed,  was  attempted  by  the  use 
of  any  of  the  means  spoken  of  in  articles  634,  635,  and  636,  but  not  such  as  to  bring 
the  offense  within  the  definition  of  an  assault  with  intent  to  commit  nape,  the  jury 
may  find  the  defendant  guilty  of  an  attempt  to  commit  the  offense  and  affix  the 
punishment  prescribed  in  article  608."  This  statute  specifically  points  out  the  man- 
ner, means,  and  method  which  must  be  intended  by 'the  accused  in  order  to  consti- 
tute the  offense. 

2.  Same— Force. 

No  person,  in  this  State,  can  be  guilty  of  an  attempt  to  commit  rape  unless  the 
proof  shows  that  an  attempt  was  made  by  the  use  of  force,  and  the  force  intended 
to  be  used  is  that  defined  in  article  634;  that  is,  the  force  intended  to  be  used  must 
be  reasonably  calculated  to  overcome  resistance,  taking  into  consideration  the  rela- 
tive strength  of  the  parties  and  other  circumstances  of  the  case.  When  the  force 
used  amounts  to  an  assault,  it  ceases  to  be  a  mere  attempt,  and  would  be  an  assault 
to  commit  rape;  for  the  two  offenses  have  come  together,  the  attempt  has  ceased, 
and  the  assault  has  taken  its  place.  Where  force  is  actually  used,  then  it  is  no 
longer  a  mere  attempt. 

8.    Same— Age  of,  and  Consent  by,  Female. 

In  attempt  to  rape,  the  age  of  the  female  has  nothing  to  do  with  the  question,  it 
being  mainly  a  question  as  to  the  intended  use  of  force.  The  law  requires  that  the 
accused  intended  the  use  of  the  force  defined  in  article  634,  and  though  the  female 
was  under  the  age  of  15  years,  this  did  not  dispense  with  the  necessity  of  proving 
such  force.  And  in  this  offense,  the  law  presupposes  that  she  was  not  consenting. 
She  could  not«  at  the  same  time,  resist  and  consent.  In  this  respect,  the  law  of 
attempt  to  rape  differs  from  the  law  of  rape. 

Henderson,  Judge,  while  agreeing  with  the  result  reached,  does  not  concur  in 
some  of  the  reasoning  of  the  opinion. 

Appeal  from  the  District  Court  of  Smith.  Tried  below  before  Hon. 
A.  B.  Watkins,  Special  Judge. 

Appeal  from  a  conviction  for  an  attempt  to  rape;  penalty,  seven  years 
in  the  penitentiary. 

The  indictment  contained  two  counts;  the  first  alleging  the  rape  of 
one  Belle  Beauchamp,  a  female  under  the  age  of  15  years;  and  the  sec- 
ond, a  rape  of  Belle  Beauchamp  by  force,  threats,  and  fraud,  and  without 
her  consent. 

The  facts,  substantially,  as  shown  by  the  record,  were:  That  on  Fri- 
day, March  6,  1896,  the  defendant,  a  physician,  resided  with  his  wife  in 
the  town  of  Bullard,  Smith  County,  in  a  four-room  house,  fronting  east, 
with  an  open  hall  running  through  the  middle  of  it,  east  and  west,  and 
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a  portico  the  width  of  the  hall  in  front;  two  rooms  on  each  side  of  the 
hall  with  a  door  from  the  hall  opening  into  each.  Situated  abont  100 
yards  in  front  of  this  house  was  the  village  schoolhouse,  also  fronting 
east.  Belle  Beauchamp,  the  prosecutrix,  at  the  time  of  the  alleged  crime, 
was  slightly  under  the  age  of  14,  and  was,  and  had  been  for  the  past  five 
months,  boarding  with  defendant  and  going  to  school;  her  father  living 
some  six  miles  from  there,  in  the  country.  She  slept  in  the  same  room 
with  defendant  and  his  wife,  and  a  young  man  boarder  occupied  another 
room  in  the  house.  On  the  day  the  crime  is  alleged  to  have  been  com- 
mitted, Mrs.  Warren  contemplating  going  in  the  country  for  an  adopted 
child  of  defendant  and  herself,  and  so  informed  the  prosecutrix.  After 
the  latter  had  gotten  her  dinner,  about  12  o'clock,  she  went  back  to  the 
schoolhouse,  and  the  defendant,  who  was  drinking,  and  had  been  on  a 
protracted  drunk,  sent  her  word  by  Marvin  Cole,  a  little  boy  going  to  the 
same  school,  to  come  to  the  house;  that  Mrs.  Warren  wanted  to  see  her; 
and  she  came,  somewhere  between  12  and  1  o'clock.  On  entering  the 
house,  ^he  passed  into  the  hall  from  the  front,  and  into  Mrs.  Warren's 
room,  which  was  the  front  room  on  the  right  of  the  hall,  going  in.  Not 
finding  anyone,  she  came  to  the  door  of  Mrs.  Warren's  room  and  saw  de- 
fendant standing  in  the  door  of  the  opposite  room.  She  then  stepped 
out  into  the  hall,  and  defendant  took  her  by  the  arm  and  led  her  back 
into  Mrs.  Warren's  room  and  sat  down  on  the  side  of  the  bed,  to  the 
right  of  the  door,  with  her,  and  asked  her  to  have  carnal  intercourse  with 
him.  She  did  not  go  back  to  school  that  afternoon,  and  what  took  place 
between  them  is  stated  by  her  as  follows : 

"He  pushed  me  over  in  a  sitting  position  on  the  side  of  the  bed;  then 
he  sat  down  by  me  and  talked  to  me.  He  told  me  that  all  girls  did  the 
like  of  that,  and  kept  on  talking  to  me;  told  me  it  was  not  wrong,  and 
kinder  felt  of  me.  He  kinder  shoved  me  over  on  my  back  crosswise  the 
bed.  He  was  trying  to  get  my  consent  to  have  carnal  intercourse  with 
me.  He  did  not  do  anything  then.  He  repeated  the  words  over,  and  I 
told  him  if  he  was  going  to  do  anything  like  that  to  get  up  and  put  the 
curtains  down.  He  got  up  and  went  to  put  the  curtains  down,  and  I 
ran  to  the  door  and  he  caught  me  and  led  me  back  to  the  bed.  He 
pulled  me  down  sitting  on  the  bed  again,  and  Sallde  Tarrant  opened  the 
door  and  poked  her  head  in  and  saw  him  and  me.  Dr.  Warren  got  up 
and  kept  holding  me  by  the  arm;  door  was  not  locked;  was  locked  at  one 
time.  After  Sallie  stepped  back,  he  threw  me  kinder  on  the  bed.  Kept 
trying  to  get  my  consent.  He  was  sitting  on  the  bed ;  kept  sitting  on  the 
bed.  Before  Sallie  Tarrant  opened  the  door  he  had  gotten  about  half 
way  on  me.  He  tried  to  unfasten  my  clothes  in  front — ^my  bosom — ^but 
did  not.  Do  not  know  why,  unless  because  I  was  moving  about  too  much. 
He  took  hold  of  my  clothiat^lmA  tried  to  get  my  clothes  up,  but  did  not 
get  them  farther  up  than  ]ust  above  my  knees;  I  was  pushing  his  hands, 
trjring  to  push  him  off.  Do  not  think  he  ever  got  fully  on  top  of  me.  I 
remember  the  most  important  p^rt  of  it,  but  not  all.  Do  not  know 
whether  his  pants  were  unbuttoned  or  not;  I  did  not  see  them  unbut- 
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toned  or  open.  His  feet  and  legs  were  on  the  floor^  I  suppose,  when  he 
was  pulling  my  clothes  up.  He  did  not  put  his  private  parts  in  mine. 
Before  Sallie  opened  the  door  he  put  his  hand  on  my  private  part»  but 
did  not  do  so  afterwards.  He  pulled  me  off  the  bed  and  caused  me  to 
stand  up,  when  he  reached  over  and  bolted  the  door.  Just  after  Sallie 
left  he  pushed  me  over  on  the  bed  and  I  remained  in  a  sitting  position; 
then  I  was  not  pushed  across  the  bed  any  more.  Do  not  know  how  long 
we  stayed  there.  He  left  me  in  the  room  and  left  first.  Do  not  know 
how  long  we  were  there  after  Sallie  left;  maybe  fifteen  or  twenty  min- 
utes. He  kept  trying  to  persuade  me  that  it  was  not  wrong.  I  noticed 
a  dampness  on  my  person,  which  was  blood,  just  above  my  knees.  At 
that  time  I  thought  it  was  from  him,  but  learned  afterwarda  that  it  was 
from  me;  from  my  monthly  period;  had  only  one  period  before  that;  one 
or  two  months  before.  Dr.  Warren  said  he  was  going  down  in  town 
when  he  left  the  room.  He  told  me  in  the  room  that,  as  I  was  coming 
from  the  schoolhouse,  he  thought  I  had  stopped  and  was  going  back,  and 
that  if  I  had  done  so  he  would  have  gotten  the  razor  and  killed  himself. 
I  had  stopped  to  pick  up  a  slate  pencil.  Do  not  remember  when  it  was 
he  said  that.  I  was  bom  April  16, 1882.  I  saw  defendant  when  he  came 
back  to  the  house  after  going  down  in  town.  I  was  playing  on  the  organ. 
He  came  into  the  room  and  asked  me  what  made  me  get  so  excited.  I 
said,  I  have  enough  to  excite  me.  He  said,  let^s  sing  something.  I  went 
ahead  and  played  the  piece  and  he  sang.  Mrs.  McElroy  came.  I  did  not 
sing  while  Dr.  Warren  was  singing.  Mrs.  Warren  then  came..  I  did  not 
return  to  school  that  afternoon,  as  school  had  turned  out  by  the  time 
all  this  occurred.  Mrs.  McElroy  did  not  stay  there  long.  She  was  in  the 
room  when  Mrs.  Warren  came.  I  did  not  tell  Mrs.  McElroy  what  had 
happened.  Started  to  tell  Mrs.  Warren  the  next  day  when  she  and  Dr. 
Warren  were  fixing  to  leave.  I  asked  her  what  she  was  going  away  for, 
and  she  told  me  I  would  know  what  it  was  over  some  day;  told  me  they 
were  going  to  her  sister's  at  Eudora.  Have  not  seen  Dr.  Warren  since. 
It  was  Saturday  when  they  left.  There  was  a  lady  there  at  the  house 
after  they  left.  She  lived  about  three  miles  from  Bullard  I  stayed 
there  at  Dr.  Warren's  house  until  2  or  3  o'clock  Saturday  evening,  when 
Mr.  Bullard  came  after  me  and  carried  me  home.  Dr.  Warren  had  never 
made  any  indecent  proposition  to  me  before  Friday  in  Mrs.  Warren's 
room;  had  given  me  advice;  told  me  to  watch  the  young  men;  told  me  in 
the  room  that  Friday  that  he  had  seen  a  large  crowd  out  swinging,  and 
saw  up  to  my  knees.  I  did  not  tell  anybody  what  had  occurred  until  I 
saw  my  father,  and  I  told  him  after  I  was  carried  home.  Did  not  go 
home  until  2  or  3  o'clock  Saturday,  because  I  had  no  way.  Did  not  think 
the  law  would  hurt  him  if  he  killed  Dr.  Warren.  When  I  went  into  the 
parlor  to  play  on  the  organ  I  set  a  chair  against  the  door  to  keep  Dr. 
Warren  out.  There  was  no  lock  on  the  door,  and  he  pushed  the  door 
open  and  came  in,  after  he  came  back.  All  that  Dr.  Warren  did  to  me  in 
Mrs.  Warren's  room  was  against  my  consent." 
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On  cross-examination  she  testified  as  to  vhat  occnired  between  them 
as  follows:  '^hen  I  came  over  to  Dr.  Warren^s  house,  I  went  into  Mrs. 
Warren's  room;  did  not  see  anybody  in  there  when  I  went  in,  and  came 
out  and  pulled  the  door  to  behind  me.  Dr.  Warren  was  in  the  door  of 
the  opposite  room.  He  spoke  to  me.  I  asked  him  where  Mrs.  Warren 
was.  He  said,  she  is  in  there.  I  said,  no,  she  is  not.  I  did  not  say  any- 
thing else.  He  then  came  close  io  where  I  was.  I  was  about  two  feet 
from  the  door  when  he  took  bold  of  my  arm  and  carried  me  iato  the 
same  room  that  I  had  come  out  of.  There  were  two  beds  in  that  room; 
one  on  one  side  of  the  door  and  the  other  on  the  other  side  of  the  door 
that  goes  into  Mrs.  Warren's  room  from  the  hall.  The  bed  he  sat  me 
down  on  was  the  one  usually  occupied  by  him  and  his  wife,  and  the  other 
one  was  the  one  I  occupied.  That  bed  sat  over  against  the  front  wall  of 
the  house;  it  was  up  against  the  east  wall;  there  was  a  window  right  op* 
posite  that  bed.  The  curtains  were  up;  the  windows  were  down.  The 
curtains  were  from  across  the  window;  they  were  tucked  up  to  one  side. 
All  the  curtains  ^d  windows  were  in  that  condition.  I  told  him  that  he 
had  better  close  all  of  the  curtains.  I  don't  know  which  one  he  closed. 
I  meant  the  curtains  of  all  the  windows.  There  were  four  windows  to 
that  room.  I  don't  know  whether  he  closed  the  curtains  of  the  windows 
looking  towards  the  schoolhouse.  I  do  not  know  whether  he  closed  the 
windows;  I  did  not  see.  He  got  up  and  went  to  the  windows,  but  I  do 
not  know  whether  he  closed  them.  I  started  out,  and  just  as  I  caught 
the  door  knob  he  caught  me  and  carried  me  back  and  sat  me  down  on  the 
same  bed.  Just  as  he  sat  me  down  again,  Sallie  opened  the  door.  After 
Sallie  left  I  did  not  notice  whether  the  curtains  were  open  or  not.  *  ♦  * 
I  did  not  hear  Sallie  when  she  stepped  up  on  the  porch.  The  door  was 
not  locked  when  she  came.  She  looked  over  towards  the  bed  where  we 
were.  She  was  not  over  three  steps  from  us.  The  door  opened  inside, 
toward  Mrs.  Warren's;  toward  the  east.  Am  certain  of  this.  That 
is,  the  right  of  this  door  into  Mrs.  Warren's  room  as  you  go 
in.  The  door  would  strike  the  bed  as  it  opened.  The  bed  would 
stop  the  door.  Don't  know  exactly  how  far  it  would  stand  open. 
The  bed  was  close  to  the  hall  wall.  I  guess  it  lacked  about  a  foot 
and  a  half  of  touching  the  wall.  Sallie,  in  opening  the  door  in  order 
to  see  us,  poked  her  head  around  the  door,  showing  her  head  and  shoul- 
ders. She  opened  the  door  just  enough  to  get  her  head  and  shoulders 
in.  She  said  nothing;  did  not  speak  to  me  or  to  Dr.  Warren,  and  I  said 
nothing  to  her;  Dr.  Warren  said  nothing  to  her.  I  do  not  know  where 
she  went  to.  I  do  not  remember  to  have  heard  her  going  out  the  front 
way.  There  was  a  gate  that  went  out  to  the  crib,  and  a  way  of  getting 
outside  through  the  lot  gate.  Do  not  remember  whether  I  heard  her 
going  out.  We  sat  in  there  and  talked  after  she  left.  Sallie  closed  the 
door  and  he  got  up  ai^  thumb-latched  the  door,  holding  me  while  he 
did  so.  He  was  persuading  me  all  that  time.  I  do  not  know  how  long 
we  stayed  there  after  Sallie  left.  I  could  not  say  at  all  how  long  it  was. 
Don't  know  how  long  we  were  there  together.    It  was  between  1  and  2 
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o'clock  when  I  went  down  there  and  I  went  when  he  sent  for  me.  It 
was  between  1  and  2  when  he  sent  for  me.  School  was  taken  up  between 
1  and  2;  think  the  usual  school  hour  was  half -past  1,  but  they  hardly 
ever  took  up  at  that  hour.  When  Marvin  came  after  me  it  was  between 
1  and  2.  I  had  been  back  there  between  fifteen  and  twenty  minutes. 
Twelve  o'clock  was  the  usual  time  for  going  to  dinner.  Don't  know  how 
long  I  was  in  there  with  Dr.  Warren.  Do  not  know  how  long  after  Sallie 
left  before  he  got  up  and  opened  the  door  and  left.  He  left  me  on  the 
bed  and  said  he  was  going  down  in  town.  I  went  right  on  out  when  he 
left.  I  went  into  the  other  room  where  the  organ  was.  I  did  not  look 
at  him  and  do  not  know  where  he  went  to;  he  said  he  was  going  down  in 
town.  I  did  not  see  him  until  about  a  half  hour  afterwards,  and  when 
I  saw  him  again  I  was  in  the  other  room  playing  on  the  organ.  There 
was  a  bed  in  that  room.  I  did  not  go  out  of  the  house;  only  crossed 
the  hall.  W^hen  he  came  back,  the  door  was  fastened  with  a  chair,  and 
he  came  in  and  asked  me  what  made  me  look  so  excited.  I  said  I  thought 
I  had  enough  to  excite  me,  and  he  said  something  about  let's  sing  some- 
thing; do  not  know  whether  he  got  a  book  or  not.  I  think  he  sang 
soprano.  I  did  not  play  any  more  after  Mrs.  McElroy  cam«.  We  had 
got  through  with  the  song  when  she  came.  She  sat  down.  I  did  not 
play  any  more  while  she  was  there.  I  had  no  conversation  with  her,  but 
he  did.  I  may  have  spoken  a  few  words,  but  had  no  conversation  with 
her.  She  and  the  doctor  were  talking;  I  was  sitting  in  there.  I  sat  on 
a  chair  at  the  organ,  and,  after  awhile  got  up  and  went  out  and  washed 
my  face  and  went  back  and  went  to  the  dresser  and  started  to  arrange  mj 
hair,  and  saw  Mrs.  Warren  coming.  She  was  coming  up  from  towards 
Mrs.  Dill's.  I  went  out  in  the  hall  and  went  back  into  the  room  I  came 
out  of.  I  went  out  into  the  hall  just  to  see  her  drive  up.  I  then  went 
back  into  the  room,  finished  combing  my  hair.  Mrs.  Warren  came  into 
that  room.  Mrs.  McElroy  was  sitting  there  and  they  started  up  a  conver- 
sation again.  After  Mrs.  Warren  came  in,  I  went  out  and  left  them; 
just  walking  about  over  the  house.  When  I  came  back  in  there,  they 
were  still  talking.  Don't  know  how  long  before  Mrs.  McElroy  left.  She 
left  that  afternoon.  I  remember  of  nobody  else  coming  in  that  after- 
noon. I  had  no  particular  conversation  with  Mrs.  Warren.  We  all  ate 
supper.  Think  that  Hays  Long  and  Walter  Scott  were  there  for  sup- 
per.  The  other  members  of  the  family  who  usually  stayed  there  were 
there.  We  usually  sat  up  an  hour  or  two  if  any  one  came  down.  Do  not 
remember  when  the  doctor  went  to  bed  that  night.  Myself  and  Osie, 
the  doctor  and  Mrs.  Warren,  all  slept  in  that  room.  I  do  not  remember 
any  particular  conversation  that  evening.  Dr.  Warren  went  to  bed 
first  and  appeared  to  be  drinking.  He  acted  like  it.  He  had  been  drink- 
ing, off  and  on,  a  good  deal.  I  do  not  know  whether  I  told  him  he  was 
drunk  that  evening.  He  appeared  like  he  was  drunk.  I  do  not  remem- 
ber that  I  smelt  his  breath.  He  acted  very  curiously  and  appeared  to  be 
drinking.  He  retired  first.  After  he  went  to  bed,  I  do  not  know  how^ 
long  Mrs  Warren  and  I  sat  up;  do  not  remember  anything  about  Mrsw 
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Warren  and  myself  that  evening.  When  we  sat  up,  we  would  sit  up  in 
the  same  room  we  slept  in.  I  do  not  remember  that  we  had  any  music 
that  evening.  Mrs.  Warren  plays  and  sings.  Do  not  remember  how  long 
it  was  after  Dr.  Warren  went  to  bed  before  we  went  to  bed.  I  did  not  say 
anything  to  Mrs.  Warren  about  how  I  had  been  treated  that  evening. 
I  did  not  say  anything  to  Mrs.  McElroy  about  it.  That  was  Friday. 
We  had  preaching  Saturday.  We  had  certain  Sundays  that  the  preacher 
preached.  The  church  was  not  in  sight  of  Dr.  Warren's.  They  had 
preached  there  that  Saturday;  do  not  remember  who  preached;  I  did  not 
go;  they  went  from  the  house;  i*t  was  11  o'clock.  They  did  not  leave  me 
with  anyone.  They  took  Osie.  Mrs.  Gayden  went  with  them.  I  re- 
mained at  the  house  all  morning.  I  suppose  we  got  up  at  the  usual  time. 
We  had  breakfast.  Mrs.  Warren  got  dinner  and  left  me  to  attend  to 
it.  I  sometimes  helped  Mrs.  Warren  in  the  kitchen,  and  she  sometimes 
asked  me  to  look  after  things  about  the  house.  That  Saturday  she  put 
the  dinner  on  and  I  go  it  ready.  They  did  not  eat  dinner  that  day,  and 
Dr.  Warren  left  soon  after  they  got  back  from  church.  It  was  1  o'clock 
when  they  came  back.  I  did  not  see  Sallie  that  day.  Do  not  remember 
whether  Dr.  Warren  came  in  the  house  when  they  came  back  from 
church.  They  went  to  church  in  a  buggy;  they  went  in  Mrs.  Gayden's 
buggy.  After  they  came  back  from  church,  Mrs.  Warren  came  in  the 
house;  I  was  in  the  house.  She  was  packing  up  her  things.  I  asked  her 
where  she  was  going.  She  said  she  was  going  down  to  see  her  sick  sister 
at  Eudora.  When  she  got  ready  to  leave  she  told  me  good-by,  and  said 
she  guessed  I  would  know  what  all  this  was  oter  some  day.  I  told  her 
that  I  knew,  and  she  told  me  to  hush,  and  she  got  her  things  and  went 
out  to  the  buggy.     *     •     * 

Q.  ^TDetail  everything  that  occurred  and  that  was  said,  from  the  time 
Marvin  Cole  came  over  to  the  schoolhouse  after  you,  until  he  left  the 
room  and  went  down  in  town.^' 

A.  *TVell,  Marvin  came  over  there  after  me  and  said  that  Mrs.  War- 
ren said  to  some  home,  right  home,  she  wanted  to  see  me;  and  when  I  got 
there  I  went  in  her  room,  and  when  I  came  out.  Dr.  Warren  was  standing 
in  the  door  of  the  opposite  room.  I  asked  him  where  she  was.  He  said, 
she  is  here.  I  started  back;  he  caught  me  by  the  arm  and  took  me  in 
the  room.  I  could  not  tell  all  that  was  said,  word  by  word.  He  said 
that  anything  of  that  kind  was  not  any  harm.  I  told  him  tharf;  it  was, 
and  he  tried  to  persuade  me  and  could  not  do  that,  and  he  tried  to  push 
me  over  on  the  bed,  and  T  told  him  to  quit,  and  if  he  would  not,  shut 
down  the  windows,  and  when  he  got  up  to  do  so  I  ran,  and  just  as  1 
caught  the  door  knob  he  caught  me,  and  just  then  Sallie  came  to  the 
door  and  asked  where  Aunt  Willie  was;  I  don't  know  whether  anyone 
answered  her  or  not.  He  kept  me  in  there  some  time  and  kept  trying 
to  persuade  me,  and  finally  got  up  and  said  he  was  going  down  in  towTi 
and  opened  the  door  and  went  qjit.  It  was  before  Sallie  poked  her  head 
in  at  the  door  that  he  put  his  hand  on  my  person.  All  this  occurred  in 
Smith  County,  and  the  State  of  Texas,  on  the  6th  day  of  March,  1896." 
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No  further  statement  is  necessary. 

The  charge  of  the  court  (omitting  formal  matters)  as  given  to  the 
jury  was  as  follows: 

^^Rape  is  defined  by  law,  among  other  things,  as  'the  carnal  knowledge 
of  a  female  under  the  age  of  fifteen  years,  other  than  the  wife  of  the  per- 
son, with  or  without  her  consent,  and  with  or  without  the  use  of  force, 
threats,  or  fraud/ 

"The  charge  of  rape  included  the  offense  of  attempt  to  commit  rape. 

"If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable  douM, 
that  Belle  Beauchamp  was,  on  the  day  alleged  below^  under  15  yesrfe  of 
age,  then  you  will  not  further  consider  whether  or  not  she  was  willing 
and  consenting  to  the  carnal  intercourse  with  defendant,  or  whether  or 
not  force,  threats,  or  fraud  was  used  by  defendant;  but  in  addition 
thereto,  if  you  further  find,  beyond  a  reasonable  doubt,  that  defendant. 
Dr.  E.  B.  Warren,  in  the  county  of  Smith  and  State  of  Texas,  on  the 
7th  day  of  March,  1896,  and  prior  to  the  filing  of  the  indictment  herein, 
did  attempt  to  have  carnal  knowledge  of  said  Belle  Beauchamp,  then 
you  will  find  the  defendant  guilty  of  an  attempt  to  commit  a  rape,  and 
will  assess  his  punishment  at  confinement  in  the  penitentiary  for  any 
term  of  years  not  less  that  two.'' 

The  refused  special  requested  instructions  for  defendant  are  as  fol- 
lows: 

1.  'TTou  are  further  charged,  that  if  defendant  did  not  intend  to  have 
carnal  connection  with  the  prosecutrix  except  by  her  consent,  and  that 
he  used  no  force,  but  only  fondled  her  and  felt  of  her  person,  without 
any  intent  to  have  carnal  intercourse  by  force  or  without  her  consent, 
then  you  will  acquit  the  defendant." 

2.  "You  are  charged  that  if  you  believe  from  the  evidence  that  the 
defendant  did  not  intend  to  have  carnal  connection  with  the  prose- 
cutrix, except  by  her  consent,  and  that  he  did  not  use  nor  intend  to  use 
force  to  accomplish  his  purpose,  and  that  he  did  not  rape  the  prosecutrix, 
then  you  will  not  find  him  guilty  of  either  assault  to  rape  or  an  attempt 
to  commit  rape.'' 

3.  •  "You  are  charged,  that  in  order  to  find  the  prisoner  guilty  of  an 
assault  with  intent  to  commit  rape,  you  must  be  satisfied  beyond  a  rea- 
sonable doubt  that  the  prisoner,  when  he  laid  hold  of  the  prosecutrix, 
desired  not  only  to  gratify  his  passion  upon  her  person,  but  that  he  in- 
tended to  do  so  at  all  events,  and  notwithstanding  any  resistance  on  her 
part." 

4.  "You  are  further  charged,  that  before  you  can  convict  the  defend- 
ant of  an  attempt  to  commit  rape,  you  must  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  he  sought  to  have  carnal  connection 
with  the  prosecutrix  by  the  use  of  force,  but  not  such  force  as  to  bring 
the  offense  within  the  definition  of  an  assault  with  intent  to  commit  rape 
as  defined  in  the  main  charge,  and  if  you  should  not  believe  such  force 
was  used,  then  you  will  acquit  the  defendant,  or  find  him  guilty  of  aggra- 
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Tated  assatdt^  in  case  yon  find  that  the  offense,  if  any,  comes  within  the 
definition  of  that  offense  as  defined  in  the  main  charge/' 

5.  'r[f  yon  belieye  from  the  evidence  that  the  defendant  did  assanlt 
the  said  Belle  Beanchamp,  bnt  you  do  not  believe  beyond  a  reasonable 
donbt  that  he,  nnder  the  circnmstances,  and  at  the  time  and  place,  in- 
tended to  have  carnal  knowledge  of  her  at  all  events,  and  notwithstand- 
ing resistance  on  her  part,  then  you  will  acquit  the  defendant  of  the 
charge  of  the  assault  with  intent  to  commit  rape/' 

Duncan  £  Jones,  for  appellant. — ^The  assigned  errors,  from  2  to  12 
inclusive,  will  be  considered  together,  and  are  as  follows: 

2.  The  court  erred  in  charging  the  jury  that  the  consent  or  want  of 
consent  of  the  prosecutrix  should  not  be  considered  by  them  in  deter- 
mining the  question  of  attempt  to  rape,  if  the  prosecutrix  was  under  15 
years  of  age  at  the  time  of  the  attempt. 

3.  The  court  erred  in  charging  the  jury  that  neither  force,  threats,  nor 
fraud  need  be  shown  to  establish  the  charge  of  attempt  to  rape,  if  the 
pxoaecutrix  was  nnder  15  years  of  age  at  the  time  of  such  attempt. 

4.  The  court  erred  in  its  charge  to  the  jury  in  failing  to  define  the 
crime  of  attempt  to  commit  rape,  either  in  the  terms  of  the  statute  or  as 
used  in  ordinary  language,  and  in  authorizing  the  jury  by  the  charge  to 
find  the  defendant  guilty  of  attempt  to  rape,  if  he  simply  asked  or  eur 
deavored  to  persuade  the  prosecutrix  to  have  intercourse  with  him. 

5.  The  court  erred  in  failing  to  define  attempt  to  rape  as  defined  in 
article  640  of  the  Penal  Code.  That  is  to  say,  in  failing  to  charge  that  if 
the  jury  believed  beyond  a  reasonable  doubt  that  a  rape,  though  not  com- 
mitted, was  attempted  by  the  use  of  force,  but  not  such  as  to  bring  the 
offense  within  the  definition  of  assault  with  intent  to  commit  rape,  then 
the  jury  might  find  the  defendant  guilty  of  an  attempt  to  rape. 

6.  The  court  erred  in  failing  to  charge  the  jury  upon  assault  with  in- 
tent to  rape,  as  the  force  necessary  to  constitute  that  offense  is  necessary 
to  be  defined  to  and  be  considered  by  the  jury  in  determining  as  to 
whether  the  force  actually  used,  if  any,  would  come  within  the  definition 
of  the  force  necessary  to  be  proven  to  establish  an  attempt  to  rape. 

7.  The  court  erred  in  charging  the  jury,  in  substance  and  effect,  to  find 
the  defendant  guilty  of  attempt  to  rape. 

8.  The  court  erred  in  its  refusal  to  give  defendant's  requested  charges 
from  1  to  5  inclusive.  Penal  Code,  arts.  634-636  and  art.  640;  Castillo 
V.  State,.  29  Texas  Crim.  App.,  127;  McAdoo  v.  State,  35  Texas  Crim. 
Eep.,  603. 

The  court  erred  in  its  charge  to  the  jury  in  failing  to  define  attempt, 
either  in  the  language  of  the  statute  or  as  used  in  common  language; 
thus  authorizing  the  jury  to  convict  of  attempt  to  rape,  if  defendant 
had  indicated  by  word  or  deed  a  desire  to  have  carnal  intercourse  with 
the  prosecutrix,  or  had  made  the  slightest  effort,  by  request  or  otherwise, 
to  gain  her  consent  thereto.  Code  Crim.  Proc,  arts.  714,  715;  Penal 
Code,  arts.  1,3,9. 
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The  court  erred  in  overruling  defendant's  motion  for  new  trial,  as 
made^  upon  the  ground  that  the  verdict  of  the  jury  was  contrary  to  the 
evidence,  in  that  the  evidence  showed  nothing  more  than  improper  and 
lascivious  conduct  towards  the  prosecutrix  on  the  part  of  the  defendant. 

Defendant  merely  endeavored  to  persuade  the  prosecutrix  to  suhmit 
to  him,  or,  as  she  expresses  it:  "He  pushed  me  over  into  a  sitting  position 
on  the  side  of  the  bed;  then  he  sat  down  by  me  and  talked  to  me;  kept 
talking  to  me;  told  me  it  was  not  wrong,  and  kinder  felt  of  me.  I£e 
kept  trying  to  persuade  me  that  it  was  not  wrong,"  etc.  Defendant  did 
not  expose  his  own  person,  or  even  unbutton  his  pants,  and  merely 
fondled  and  felt  of  the  person  of  the  prosecutrix;  finally  voluntarily 
desisted,  left  the  room  and  house,  saying  to  the  prosecutrix  he  was  going 
down  in  town.  She  remained  at  the  house;  went  into  the  room  across  the 
hall,  and  was  playing  on  the  organ  when  he  returned  a  half  hour  later. 
She  then  played  an  accompaniment  to  him  while  h^e  sang,  and  altogether 
conducted  herself  that  afternoon,  that  night,  and  the  next  day  as  though 
nothing  extraordinary  had  happened,  saying  nothing  to  anyone  in  regard 
to  the  affair.  McAdoo  v.  State,  35  Texas  Crim.  Bep.,  603;  Bozeman  v. 
State,  34  Texas  Crim.  Bep.,  503;  Allen  v.  State,  36  Texas  Crim.  Bep., 
381;  Callison  v.  State,  37  Texas  Crim.  Bep.,  211;  Bobertson  v.  State,  30 
Texas  Crim.  App.,  498;  Marthall  v.  State,  34  Texas  Crim.  Bep.,  22; 
Mitchsll  V.  State,  33  Texas  Crim.  Bep.,  575;  9  Texas  Crim.  App.,  53, 137, 
567;  12  Texas  Crim.  App.,  194;  15  Texas  Crim.  App.,  275;  17  Texas 
Crim.  App.,  565;  22  Texas  Crim.  App.,  529;  24  Texas  Crim.  App.,  366; 
28  Texas  Crim.  App.,  227;  30  Texas  Crim.  App.,  662;  32  Texas  Crim. 
Bep.,  298;  34  Texas  Crim.  Bep.,  26,  479;  34  S.  W.  Bep.,  281;  10  Texas 
Crim.  App.,  552;  14  Texas  Crim.  App.,  162;  16  Texas  Crim.  App.,  535; 
18  Texas  Crim.  App.,  485;  23  Texas  Crim.  App.,  73;  27  Texas  Crim.  App., 
i317,  330;  29  Texas  Crim.  App.,  241 ;  31  Texas  Crim.  Bep.,  371;  33  Texas 
Crim.  Bep.,  65,  385,  412;  29  S.  W.  Bep.,  1078. 

John  M.  Duncariy  for  appellant,  also  filed  an  able  written  argument 
in  support  of  the  propositions  stated  in  his  brief. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. — ^Porce  is  not 
a  necessary  element  of  an  attempt  to  rape  a  female  under  the  age  of  15 
years.  Carnal  knowledge  of  such  female  is  per  se  rape,  whether  with  or 
without  consent.  This  conclusion  necessarily  follows  from  the  language 
of  the  statute  defining  the  offense;  that  is,  "The  carnal  knowledge  of 
a  female  under  the  age  of  15  years  (other  than  the  wife  of  the  person) 
with  or  without  her  consent,  and  with  or  without  the  use  of  force, 
threats  or  fraud."    Penal  Code,  art.  633. 

It  has  been  repeatedly  held  that  "this  offense  has  elements  which  do 
not  constitute  a  technical  assault."  Melton  v.  State,  24  Texas  Crim.  App., 
286;  Williams  v.  State,  1  Texas  Crim.  App.,  90;  Burney  v.  State,  21 
Texas  Crim.  App.,  505;  Moore  v.  State,  20  Texas  Crim.  App.,  275.  At- 
tempt lo  rape  is  a  substantive  offense  for  which  indictment  may  be  found 
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and  conviction  had.  Beagan  v.  State,  28  Texas  Crim.  App.,  227;  Frank- 
lin V.  State,  34  Texas  Grim.  Bep.,  203. 

It  is  uniformly  held  that  where  the  offense  is  against  a  female  nnder 
the  age  of  consent,  it  is  not  necessary  to  negative  the  consent  or  aver  that 
force,  threats,  or  fraud  were  used.  1  Whart.  Prec.  Indict.,  189,  et  seq. ; 
1  Bish.  Crim.  Proc,  sec.  481. 

Therefore  sexual  intercourse  with  a  female  under  the  age  of  consent 
constitutes  rape,  without  reference  to  whether  she  consented  or  whether 
force,  threats,  or  fraud  were  used  to  effect  the  purpose.  Anschicks  v. 
State,  6  Texas  Crim.  App.,  525;  Mayo  v.  State,  7  Texas  Crim.  App.,  342; 
Callison  v.  State,  37  Texas  Crim.  Bep.,  211. 

The  question  is,  "did  the  defendant  at  the  time  have  the  ulterior 
purpose  of  committing  a  rape,  that  is,  of  penetrating  the  female  organ 
with  his  male  member?  If  he  had  this  purpose,  the  female  being  under 
the  age  of  consent,  it  would  be  rape.'^  Allen  v.  State,  36  Texas  Crim. 
Bep.,  381.  Did  this  defendant  have  the  ulterior  purpose  of  having  car- 
nal intercourse  with  Belle  Beauchamp;  if  so,  he  is  guilty  of  an  attempt 
to  commit  the  offense  of  rape.  The  definition  of  attempt  to  commit 
rape  is  perfect  and  complete.  The  court,  after  instructing  that  the  jury 
mu9t  believe  from  the  evidence  beyond  a  reasonable  doubt  that  Belle 
Beauchamp  was  on  the  day  alleged  under  the  age  of  15  years,  further  said, 
if  he  **did  attempt  to  have  carnal  knowledge  of  said  Belle  Beauchamp, 
then  you  will  find  defendant  guilty  of  an  attempt  to  commit  rape."  This 
sets  forth  the  gist  and  constituent  elements  of  the  offense. 

There  was  no  evidence  suggesting  the  special  instructions  in  the  line 
that  if  the  appellant  simply  intended  to  fondle  the  female,  he  could  not 
be  guilty  of  assault  to  rape  or  attempt  to  rape.  This  also  rendered  it 
unnecessary  to  charge  on  aggravated  or  simple  assault. 

The  uncontradicted  evidence  shows  that  the  female  was  under  the  age 
of  consent,  and  that  appellant  attempted  to  have  carnal  intercourse 
with  her,  that  is,  sought  to  have  such  intercourse.  There  is  no  evidence 
suggesting  any  other  purpose.  Therefore  the  argument  of  appellant  on 
this  line  is  without  support  in  the  evidence. 

HURT,  Pkesiding  Judge. — Appellant  was  convicted  of  an  attempt 
to  commit  a  rape  upon  Belle  Beauchamp,  and  his  punishment  assessed 
at  seven  years  in  the  penitentiary;  hence  this  appeal. 

There  are  two  counts  in  the  indictment.  The  count  which  charges 
the  rape  alleges  that  Belle  Beauchamp  was  under  the  age  of  15  years. 
The  second  count  is  for  assault  with  intent  to  rape  Belle  Beauchamp,  it 
not  being  alleged  that  the  assaulted  party,  Belle  Beauchamp,  was  under 
the  age  of  fifteen  years.  The  assault  is  alleged  to  have  been  made  with 
force,  threats,  and  fraud,  and  without  the  consent  of  Belle  Beauchamp. 
After  the  testimony  was  introduced,  the  court  instructed  the  jury  as 
follows:  "Bape  is  defined  by  law,  among  other  things,  ^as  the  carnal 
knowledge  of  a  female  under  the  age  of  15  years,  other  than  the  wife 
38  Texas  Crim.  App.— 11 
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of  the  person,  with  or  without  her  consent,  and  with  or  without  the  use 
of  force,  threats,  or  fraud/  The  charge  of  rape  included  the  offense  of 
an  attempt  to  commit  rape.  If  the  jury  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  Belle  Beauchamp  was,  on  the  day  alleged 
below,  under  15  years  of  age,  then  you  will  not  further  consider  whether 
or  not  she  was  willing  and  consenting  to  carnal  intercourse  with  de- 
fendant, or  whether  or  not  force,  threats,  or  fraud  was  used  by  defendant; 
but  if,  in  addition  thereto,  you  further  find,  beyond  a  reasonable  doubt, 
that  defendant  Dr.  R.  B.  Warren,  in  the  county  of  Smith,  and  State  of 
Texas,  on  the  7th  day  of  March,  1896,  and  prior  to  the  filing  of  the  in- 
dictment herein,  did  attempt  to  have  carnal  knowledge  of  said  Belle 
Beauchamp,  then  you  will  find  the  defendant  guilty  of  an  attempt  to 
commit  a  rape,  and  will  assess  his  punishment  at  confinement  in  the 
penitentiary  for  any  term  of  years,  not  less  than  two.'*  Counsel  for  ap- 
pellant requested  the  court  to  instruct  the  jury  as  follows:  "You  are 
further  charged,  that  before  you  can  convict  the  defendant  of  an  at- 
tempt to  commit  rape  you  must  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  he  sought  to  have  carnal  connection  with  the  prose- 
cutrix by  the  use  of  force,  but  not  such  force  as  to  bring  the  offense 
within  the  definition  of  an  assault  with  intent  to  commit  rape,  as  defined 
in  the  main  charge,  and  if  you  should  not  believe  such  force  was  used, 
then  you  will  acquit  the  defendant,  or  find  him  guilty  of  aggravated 
assault,  in  case  you  find  that  the  offense,  if  any,  comes  within  the  defini- 
tion of  that  offense,  as  defined  in  the  main  charge.'*  This  instruction 
was  refused  by  the  court. 

Appellant  was  convicted  of  an  attempt  to  rape  the  prosecutrix.  Coun- 
sel for  appellant  complains  of  the  charge  of  the  court  given,  and  also  in- 
sists that  the  requested  instruction  should  have  been  given.  We  must 
test  the  charge  of  the  court  by  the  law  of  the  case.  At  common  law  a 
party  could  be  convicted  for  an  attempt  to  commit  a  felony,  the  punish- 
ment being  fixed  either  by  common  law  or  by  act  of  parliament,  graded 
by  the  character  of  the  offense  attempted.  Article  3  of  our  Penal  Code 
of  1895  provides :  "In  order  that  the  system  of  penal  laws  in  force  in  this 
State  may  be  complete  within  itself,  and  that  no  system  of  foreign  laws, 
written  or  unwritten,  may  be  appealed  to,  it  is  declared  that  no  person 
shall  be  punished  for  any  act  or  omission,  unless  the  same  is  made  a  penal 
offense  and  the  penalty  affixed  thereto  by  the  written  law  of  this  State.*' 
Article  1  provides  that  "the  design  of  enacting  this  Code  is  to  define  in 
plain  language  every  offense  against  the  laws  of  this  State,  and  affix 
to  each  offense  its  proper  punishment.**  It  has  done  so.  We  have  no 
law  in  this  State  providing  or  declaring  in  those  words  "that  an  attempt 
to  commit  rape  is  an  offense.'*  If  we  had  such  an  act,  merely  declaring 
that  an  attempt  to  commit  rape  would  be  an  offense,  with  the  punish- 
ment affixed  thereto,  we  might  then  conclude  that  if  a  party  was  guilty 
of  attempting  to  have  carnal  knowledge  of  a  girl  under  15  years  of  age, 
with  her  consent,  that,  as  the  consummated  crime  would  be  rape,  there- 
fore he  would  be  guilty  of  an  attempt  to  commit  rape.  But  we  have  no 
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such  act.  Therefore  appellant  must  be  convicted  under  the  law  as  we 
find  it  written.  What  is  the  law?  Article  640  provides:  "If  it  appear 
on  the  trial  of  an  indictment  for  rape,  that  the  offense,  though  not  com- 
mitted, was  attempted  by  the  use  of  any  of  the  means  spoken  of  in  arti- 
cles 634,  635,  and  636,  but  not  such  as  to  bring  the  offense  within  the 
definition  of  an  assault  with  intent  to  commit  rape,  the  jury  may  find 
the  defendant  guilty  of  an  attempt  to  commit  the  offense,  and  affix  the 
punishmen't  prescribed  in  article  608,"  which  is  "confinement  in  the 
penitentiary  for  any  term  of  years  not  less  than  two."  Article  640 
draws  a  distinction  between  an  attempt  to  commit  rape  and  an  assault 
with  intent  to  commit  rape.  It  is  not  necessary  for  us  in  this  opinion 
to  point  out  the  difference  between  the  two  offenses.  Suffice  it  to  say 
that  the  statute  makes  the  difference.  Now,  to  constitute  this  offense^. 
an  attempt  to  rape  must  be  shown;  and  this  attempt  must  be 
made  by  the  use  of  one  of  the  means  spoken  of  in  articles  634,. 
635,  and  636.  There  were  no  threats  or  fraud  used  in  this  case,, 
and  therefore  the  State  was  forced  to  establish  the  fact  that  the  at- 
tempt was  made  by  the  use  of  force— that  force  defined  in  article  634.. 
Said  article  reads  as  follows:  "The  definition  of  ^foroe'  as  applicable  to' 
assault  and  battery  applies  also  to  the  crime  of  rape,  and  it  must  have 
been  such  as  might  reasonably  be  supposed  sufficient  to  overcome  resist- 
ance, taking  into  consideration  the  relative  strength,  and  all  other  cir- 
cumstances of  the  case."'  No  person  in  this  State  can  be  guilty  of  an 
attempt  to  commit  rape,  unless  the  proof  shows  that  an  attempt  was 
made  by  the  use  of  force,  and  the  force  intended  to  be  used  must  be 
reasonably  calculated  to  overcome  resistance,  taking  into  consideration 
the  relative  strength  of  the  parties  and  other  circumstances  of  the  case. 
It  must  appear  that  it  was  reasonably  sufficient  to  overcome  resistance.  A 
proper  construction  of  this  statute  in  connection  with  article  640  is  that 
at  the  time  of  the  alleged  attempt  it  was  the  intention  of  the  party  to  use 
the  same  force  as  would  make  him  guilty  of  rape,  or  of  assault  to  commit 
rape,  but  in  the  actual  attempt  he  fell  short  of  the  use  or  application  of 
such  force  as  would  bring  the  offense  up  to  an  assault  with  intent  to  rape^ 
for  when  the  force  used  amounts  to  an  assault  then  it  ceases  to  be  a 
mere  attempt,  but  would  be  an  assault  to  commit  rape;  then  the  two 
offenses  come  together;  when  the  attempt  ceases,  the  assault  begins  and 
takes  its  place.  And  if  the  force  actually  used  is  such  as  to  constitute  the 
offense  an  assault  with  intent  to  commit  rape,  then  it  is  no  longer  a  mere 
attempt.  The  fact  that  the  pari:y  was  under  15  years  of  age  has  nothing 
to  do  with  this  question.  To  constitute  this  offense,  as  we  have  said,  the 
attempt  must  be  made,  and  the  intention  to  use  that  character  of  force 
above  described  must  also  be  established  by  the  proof.  As  we  have  said 
above,  our  statute  does  not  stop  by  stating  that  you  can  punish  an  at- 
tempt to  commit  rape,  but  it  specifically  points  out  the  manner,  method, 
end  means  which  must  be  intended  to  be  used  by  the  accused  in  order  to 
constitute  this  offense.  If  the  statute  was  general,  and  did  not  specifi- 
cally point  out  and  require  that  the  party  must  intend  to  use  force,  such 
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as  is  defined  in  article  634^  we  might  then  conclude  that  what  was  done 
by  the  accused  in  this  case  was  an  attempt  to  commit  rape^  because,  as 
we  have  said  above,  rape  can  be  accomplished  on  a  girl  under  15  years  of 
age  with  her  consent.  But  our  statute  is  particular  in  regard  to  this  mat- 
ter, and  requires  that  the  proof  must  show  that  the  defendant  intended 
to  use  that  particular  force  which  is  defined  in  article  634.  To  these 
acts  and  intentions  our  Code  has  affixed  a  penalty.  This  offense  is  called 
an  attempt  to  commit  rape.  This  offense  has  been  defined  and  the  pun- 
ishment affixed,  and  we  know  of  no  other  attempt  to  commit  rape,  except 
as  named  in  article  640.  The  charge  of  the  court  was  radically  wrong.  It 
did  not  require  the  accused  to  intend  to  use  any  character  of  force.  The 
law  requires  that  he  should  intend  to  use  that  character  of  force  which 
was  reasonably  calculated  to  overcome  resistance.  This  presupposes  that 
she  was  not  consenting.  She  could  not,  at  the  same  time,  resist  and  con- 
aent.  We  are  not  treating  of  an  assault  to  rape  a  girl  under  the  age  of 
15  years. 

Reversed  and  remanded. 
Davidson,  Judge,  concurs. 

HENDERSON,  Judge. — I  am  not  prepared  to  agree  with  some  of  the 
reasoning  of  a  majority  of  the  court.  However,  I  agree  to  the  result.  As 
I  understand  the  evidence,  this  showed  that  appellant  was  not  guilty  of 
a  mere  attempt,  but,  if  guilty  of  anything,  it  was  an  assault  with  intent  to 
commit  the  offense  charged;  and  I  do  not  believe  that  the  facts  and  cir- 
cumstances in  proof  authorized  the  learned  judge  to  submit  an  attempt 
to  commit  a  rape  at  all.  At  any  rate,  if  he  imdertook  to  submit  an  at- 
tempt to  commit  a  rape  on  the  person  of  the  prosecutrix,  he  should 
have  instructed  the  jury  what  constituted  such  attempt,  and  have  fur- 
ther instructed  them  what  constituted  an  assault  with  intent  to  rape,  and 
in  that  connection  should  have  informed  the  jury  that,  if  the  action  of 
the  defendant  constituted  an  assault  with  intent  to  rape,  they  could  not 
convict  the  defendant  of  an  attempt  to  commit  rape.  For  the  failure  to 
£0  instruct  the  jury,  I  believe  the  judgment  of  the  lower  court  should 
be  reversed,  and  the  cause  remanded. 


Ex  Parte  Bitd  Newman. 

No.  1296.    Decided  June  26,  1897. 

1.  Habeas  Corpus  for  Bail  in  Capital  Case— Burden  of  Proof. 

On  an  application,  by  halieas  corpus,  for  bail  in  a  capital  case,  the  burden  of  proof 
to  establibh  the  fact  that  the  proof  is  not  evident,  is  not  upon  relator. 

2.  Constitutional  Provision— Construction  of. 

By  section  11,  Bill  of  Rights  of  the  Constitution,  it  is  declared,  that  "all  prisoners 
shall  be  bailable  by  sufficient  sureties,  unless  for  capital  offenses  where  the  proof  is 
evident."  Held,  the  general  rule  is  in  favor  of  bail;  the  exception  is  stated  and  it 
in  favor  of  the  State,  and  the  party  relying  upon  the  exception  must  prove  it. 
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3.  Same— Where  Indictment  Has  Been  Found. 

Through  great  caution,  section  11^  Bill  of  Rights,  also  declares  that  "this  pro- 
vision shall  not  be  so  construed  as  to  prevent  bail,  after  indictment  found,  upon  the 
examination  of  the  evidence  in  such  manner  as  may  be  prescribed  by  law."  The 
Legislature  has  never  prescribed  how  the  examination  shall  be  conducted,  but  in 
reason,  under  the  constitutional  provision,  the  indictment  itself  does  not  establish 
the  guUt  of  defendant  of  a  capital  felony,  much  less  the  fact  that  the  proof  is  evident 
of  such  fact,  and  it  devolves  upon  the  State,  first,  to  introduce  its  evidence  to  estab- 
lish that  fact  before  relator  is  required  to  introduce  his  testimony.  Overruling  on 
this  point  £x  Parte  Smith,  23  Texas  Grim.  App.,  100. 

4.  Same. 

The  rule  of  procedure  above  stated  is  not  to  be  affected  by  Code  of  Criminal  Pro- 
cedure, article  199,  which  guarantees  to  a  relator,  in  such  cases,  the  right  to  open 
and  conclude  the  argument  on  the  trial. 

Appeal  from  the  District  Court  of  Val  Verde.  Tried  before  Hon. 
Waltek  Gillis. 

Appeal  from  a  judgment  in  a  habeas  corpus  proceeding  refusing  bail 
to  relator,  who  was  charged  by  indictment  with  robbery  by  the  use  of 
firearms;  a  capital  felony. 

The  case  is  snflBciently  stated  in  the  opinion. 

Winchester  Kelso,  James  M,  Ooggin,  and  H.  C.  Carter,  for  relator,  filed 
an  able  argument,  which  the  Reporter  regrets  he  can  not  reproduce  owing 
to  its  length,  and  the  fact  that  it  can  not  be  condensed  without  marring 
its  force. 

Mann  Trice,  Assistant  Attorney-General,  for  the  respondent.  [No 
brief  with  the  record. — Reporter.] 

HURT,  PRESinrNG  Judge. — Appellant  was  charged  by  indictment 
with  robbery  by  the  use  of  firearms.  The  indictment  charges  a  capital 
offense.  Upon  the  trial  below,  relator  introduced  one  witness,  Lewis, 
the  prosecutor  and  alleged  injured  person.  This  witness  failed  to  iden- 
tify the  relator  as  one  of  the  parties  engaged  in  the  robbery.  The  names 
of  a  number  of  witnesses  were  on  the  back  of  the  indictment.  These  wit- 
nesses were  not  used  by  the  relator.  The  testimony  of  this  witness  shows 
that  other  parties  were  engaged  in  the  robbery,  but  that  he  did  not  know 
who  they  were.  The  court  below  refused  bail,  holding  evidently  that 
the  burden  was  upon  the  applicant  to  establish  the  fact  that  the  proof 
was  not  evident  that  he  was  one  of  the  parties  engaged  in  the  robbery, 
which  is  conceded  to  be  a  capital  offense.  In  this  view  of  the  question, 
the  court  below  is  supported  by  the  opinion  of  Judge  Willson  in  Ex  Parte 
Smith,  23  Texas  Criminal  Appeals,  100.  The  question  is  therefore  pre- 
sented whether  or  not  the  rule  laid  down  in  that  case  is  correct.  If  the 
burden  is  upon  the  defendant  to  show  that  the  proof  is  evident  that  it 
was  not  a  capital  offense,  or  that  he  was  not  a  participant  therein,  then, 
in  this  case,  the  relator  has  not  discharged  the  burden.  If,  however,  the 
burden  is  upon  the  State,  the  relator  is  entitled  to  bail.  Now,  the  ques- 
tion is,  upon  whom  is  the  burden  in  such  a  case?    The  Constitution  pro- 
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vides  that  all  prisoners  shall  be  bailable  by  sufficient  sureties,  except  for 
capital  offenses  when  the  proof  is  evident.  We  hold  that  the  general  rule 
is  in  favor  of  bail,  but  that  there  is  an  exception  to  this  general  rule,  and 
that  the  party  relying  upon  the  exception  must  prove  it.  The  exception 
is  in  favor  of  the  State.  Unless  the  case  be  a  capital  one,  and  the  proof 
is  evident  of  this  fact,  and  unless  the  prooof  is  evident  that  the  prisoner 
is  guilty  of  a  capital  crime,  he  is  entitled  to  bail.  He  stands  upon  the 
Constitution  of  this  State,  which  grants  bail  to  all  prisoners  with  suffi- 
cient sureties;  and,  as  before  stated,  the  party  relying  upon  the  excep- 
tion must  prove  it.  We  are  also  of  opinion  that  the  indictment  furnishes 
no  proof  that  he  is  guilty  of  a  capital  crime,  much  less  that  he  is  guilty 
of  a  capital  crime  in  which  the  proof  is  evident.  Let  us  concede  for  the 
argument  that  the  Legislature  could  shift  the  burden  of  proof,  and  could 
make  an  indictment  a  prima  facie  case  of  proof  evident.  This  has  not 
been  done  by  the  Legislature,  and  we  must  pass  upon  the  constitutional 
provision  as  it  stands.  Through  great  caution,  it  is  provided  in  the  sec- 
tion of  the  Constitution  that  this  provision  shall  not  be  so  construed  as 
to  prevent  bail  after  indictment  found  upon  the  examination  of  the  evi- 
dence in  such  manner  as  may  be  prescribed  by  law.  The  Legislature  has 
never  prescribed  how  the  examination  shall  be  conducted.  Hence  it  re- 
mains just  as  if  that  provision  was  not  inserted,  and  will  remain  so  until 
the  Legislature  acts  upon  the  subject.  A  great  many  States  hold,  under 
Constitutions  substantially  similar  to  ours,  that,  after  indictment  found, 
the  person  is  not  entitled  to  bail,  and  go  to  the  extent  of  holding  that 
inquiry  can  not  be  made  into  the  subject  after  indictment  is  found.  Now, 
this  provision  of  the  Constitution  provides  that  it  shall  not  be  construed 
as  to  prevent  bail  after  indictment  found.  It  may  be  contended,  because 
the  act  of  the  Legislature  gives  the  relator  the  right  to  open  and  conclude 
the  argument  in  a  habeas  corpus  case,  that  it  therefore  follows  that  the 
burden  of  proof  is  upon  him.  But  such  we  do  not  construe  to  be  the 
meaning  of  article  199  of  the  Code  of  Criminal  Procedure  of  1895.  The 
general  rule  is  that  the  party  having  the  burden  of  proof  has  the  opening 
and  conclusion.  This  statute  appears  to  us  simply  to  guaranty  to  an 
applicant  in  a  habeas  corpus  proceeding  an  additional  advantage,  as  an 
exception  to  the  general  rule;  for,  if  the  burden  was  upon  him,  he  had 
this  right,  independent  of  the  statute.  The  construction  contended  for 
would  require,  in  a  case  like  this,  that  the  applicant  go  into  the  enemy's 
camp,  and  examine  the  adversary's  witnesses  as  his  own.  He  would  not 
be  authorized  to  cross-examine  them,  nor  to  impeach  them.  Such  a  con- 
struction environs  an  applicant  for  bail  in  a  writ  of  habeas  corpus  with 
difficulties  which  we  do  not  believe  the  Constitution  authorizes;  and  cer- 
tainly a  statute  that  would  impose  this  burden  ought  to  be  clear  and 
unambiguous,  and  not  be  left  to  implication  or  inference  merely.  En- 
tertaining these  views,  the  case  of  Ex  Parte  Smith,  supra,  and  others  fol- 
lowing that  authority,  are  hereby  overruled,  and  the  rule  as  to  the  bur- 
den of  proof  above  indicated  is  now  established  as  the  mode  of  procedure 
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in  this  State.  We  are  not  to  be  understood  as  overruling  all  of  the  rules 
stated  in  the  Smith  Case,  but  only  that  which  pertains  to  the  burden  of 
proof. 

The  judgment  is  reversed,  and  the  relator  is  granted  bail  in  the  sum 
of  $3000. 

Reversed  and  bail  granted. 


John  M.  Brooks  v.  The  State. 

No.  705.    Decided  June  12.  1805. 

[Note.— This  case  should  properly  have  appeared  in  Volume  35  of  the  Texas 
Criminal  Reports,  but  only  came  recently  to  the  hands  of  the  Reporter.] 

1.  Cattle  Theft— Ownership— Brands— Title  by  Limitation— Charge. 

On  a  trial  for  theft  of  cattle,  where  the  alleged  owner,  as  superintendent  of  the 
K.  L.  &  C.  Co.,  had  the  actual  care,  control  and  management  of  the  cattle  belonging 
to  said  company,  which  were  branded  L  £  N;  and  said  superintendent  had  had  pos- 
session of  and  claimed  the  cow,  which  was  branded  in  said  brand,  for  more  than 
two  years  as  belonging  to  said  company;  Held,  the  court  correcUy  and  properly 
charged  the  jury  as  follows,  viz:  "Should  a  person  or  company  take  into  his  or  their 
possession  live  stock  not  his  or  their  own,  such  as  cattle,  and  hold  the  same  peaceably 
and  adversely  in  their  actual  control  and  possession  uninterruptedly  for  a  period  of 
two  years  or  more,  claiming  the  same  as  his  or  their  own,  such  possession  and  claim 
for  a  i)eriod  of  two  years  vests  absolute  title  to  the  cow,  and  her  increase,  in  such 
possession." 

2.  Same— Proof  of  Want  of  Consent  of  the  Owner— Oircnmstantial  Bvi- 

dence  of. 

On  a  trial  for  cattle  theft,  where  it  appeared  that  the  alleged  owner  had  died  since 
the  indictment  was  found.  Held,  competent  for  the  State  to  prove  that  the  said 
owner  was  a  witness  before  the  grand  jury  in  the  matter  and  thus  prove  by.  circum- 
stantial evidence  his  want  of  consent. 

Appeal  from  the  Di&trict  Court  of  Frio.  Tried  below  before  Hon.  W. 
W.  Walling,  Special  Judge. 

Appeal  from  a  conviction  for  theft  of  one  head  of  cattle;  penalty,  two 
years  imprisonment  in  the  penitentiary. 

The  case  is  stated  in  the  opinion. 

8.  T.  Dowey  John  W.  Preston,  and  John  T.  Bivens,  for  appellant. 
Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — The  appellant  in  this  case  was  tried  under 
an  indictment  charging  him  with  theft  of  one  head  of  cattle,  was  con- 
victed, and  his  punishment  assessed  at  two  years  in  the  penitentiary ;  and 
from  the  judgment  and  sentence  of  the  lower  couri;  he  prosecutes  this 
appeal. 

It  appears  from  the  evidence  in  this  case  on  the  pari;  of  the  State  that 
one  Henry  Cupples,  who  is  charged  to  be  the  owner,  claimed  the  animal 
in  question  as  properi;y  of  the  Keystone  Land  and  Cattle  Company;  that 
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he  was  at  the  time  (1886)  superintendent  of  said  company^  and  had 
actual  care,  control,  and  management  of  the  stock  of  said  company.  Said 
Cupples  died  about  1890,  before  the  trial  of  this  case,  and  the  State 
relied  upon  circumstantial  evidence  to  prove  his  want  of  consent.  It 
appears  that  one  Wesley  Ward  took  up  a  cow  in  the  LEN  brand  in  1885, 
and  that  she  had  a  white  and  red  pied  bull  calf.  The  Hawkeye  Land 
and  Cattle  Company  claimed  to  own  the  LEN  brand.  In  the  fall  of 
1885  said  Wesley  Ward  turned  out  the  cow  and  calf,  marking  the  calf — 
crop  in  left,  and  under  half  crop  in  right,  ear.  In  the  spring  of  1886  the 
calf  came  back,  and  then  was  branded  L,  and  had  worms  in  it,  and 
Ward  dootored  it.  Ward  lived  about  twenty  miles  from  the  ranch  of  the 
Hawkeye  Cattle  Company.  It  appears  that,  some  time  in  the  summer  of 
1886,  C.  W.  Cox  bought  this  animal  from  the  defendant.  When  Cox 
bought  the  yearling  in  question  it  had  the  Li  brand  on  it,  and  that,  in 
addition  to  said  brand,  he  put  his  own  brand,  3,  on  it.  Cox  sold  to 
Rutledge,  who  put  the  H3  brand  on  the  yearling,  so  that  the  yearling 
then  had  on  it  L3H).  Rutledge  drove  it  in  the  summer  of  1886  to 
ship,  and  he  penned  it  with  other  cattle  in  the  pen  of  said  Wesley  Ward, 
and,  while  there,  Wesley  and  his  little  son  identified  it  as  the  same  one 
that  had  sucked  the  LEN  cow.  Rutledge  turned  it  loose.  Ward  reported 
the  matter  to  Cupples,  who  «ame  and  got  the  yearling,  and  drove  it  off. 
The  defendant  claimed  the  yearling  as  one  he  had  purchased  from  his 
brother.  His  brother  showed  that  he  had  a  yearling  of  that  description; 
that  he  left  it  in  that  county  and  in  that  range  when  he  moved  from 
there  to  Dimmit  County,  in  1885;  and  that  he  sold  it  to  his  brother,  the 
defendant.  The  yearling  was  in  the  Morris  mark,  which  was  shown  to 
be  somewhat  similar  to  the  Hawkeye  mark,  the  mark  in  right  ear  being 
a  swallow  fork,  instead  of  an  under  half  crop,  and  this  was  a  white  and 
red  pied  yearling,  like  the  Cupples  yearling,  and  was  of  the  same  age 
as  the  yearling  in  question.  The  first  brand,  _L,  was  the  defendant's 
brand.  The  indictment  in  this  case,  which  was  filed  October  27,  1886, 
charged  the  property  to  be  "in  Henry  Cupples,"  and,  besides  the  gen- 
eral charge  given  by  the  court  at  the  request  of  the  State's  counsel,  the 
(:ourt  gave  in  charge  to  the  jury  the  following:  "Should  a  person  or 
company  take  into  his  or  their  possession  live  stock  not  his  or  their 
own,  such  as  cattle,  and  hold  the  same  peaceably  and  adversely  in  their 
actual  control  and  possession  uninterruptedly  for  a  period  of  two  years 
or  more,  claiming  the  same  as  his  or  their  own,  such  possession  and 
claim  for  a  period  of  two  years  vests  absolute  title  to  the  property  in  such 
possession;  therefore,  if  you  believe  from  the  evidence  that  the  Key- 
stone Land  and  Cattle  Company  had  actual  possession  of  the  stock  of 
cattle  branded  LEN,  claiming  same  as  their  own,  and  managing,  con- 
trolling, and  selling  the  same  as  their  own,  for  a  period  of  two  years  or 
more  prior  to  the  15th  day  of  June,  1886,  then  I  charge  you  that  a  cow 
branded  LEN,  and  her  increase,  in  the  control  and  possession  of  the 
Keystone  Land  and  Cattle  Company  for  the  period  aforesaid,  would  be 
the  property  of  said  company,  and  would  be  the  subject  of  theft,  as  any 
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other  property  belonging  to  Baid  Keystone  Land  and  Cattle  Company." 
The  defendant  excepted  to  this.  The  record  discloses  in  this  case  that 
the  LEN  brand  was  recorded  in  the  name  of  the  Keystone  Land  and 
Cattle  Company,  and  it  also  discloses,  as  before  stated,  that  Henry  Cup- 
pies  in  1886  was  in  charge  of  said  cattle  company's  stock,  and  had  been 
for  some  years  before  that;  and  the  record  shows,  as  before  stated,  that 
the  proof  of  ownership  by  the  said  Hawkeye  Cattle  Company  of  the 
animal  in  question  was  that  it  was  a  calf  of  a  cow  in  the  LEN  brand, 
as  testified  to  by  Ward.  The  purchase  of  the  LEN  cattle  was  made  in 
1882  or  1883.  The  evidence  showed  that  the  cow  in  question  had  been 
in  possession  of  said  cattle  company  in  the  range  for  more  than  two  years, 
and  the  charge  in  question  was  a  proper  one  to  be  given  under  the  cir- 
cumstances of  this  case.  The  defense  set  up  by  defendant  was  that  he 
had  bought  this  identical  yearling  from  his  brother,  and  the  court  gave 
a  correct  and  proper  charge  on  this  subject. 

The  prosecutor,  Cupples,  being  dead  at  the  date  of  this  trial,  which 
was  in  1895,  the  State  was  compelled  to  resort  to  circumstantial  evidence 
in  order  to  prove  a  want  of  consent  of  Henry  Cupples  to  the  taking. 
Among  other  testimony,  the  State,  over  objection  of  the  defendant,  in- 
troduced in  evidence  the  indictment  found,  with  its  date,  and  also  a 
member  of  the  grand  jury  in  1886  testified  that  Henry  Cupples  was  pres- 
ent and  a  witness  before  the  grand  jury  in  said  matter.  In  this  we  see 
no  error.  And,  furthermore,  appellant's  objection  to  the  proof  by  the 
State  of  want  of  consent  by  circumstantial  evidence  was  not  error,  as  it 
was  shown  that,  at  the  time  of  the  trial,  the  manager,  Henry  Cupples, 
was  then  dead,  so  that  it  became  necessary  for  the  State  to  resort  to  such 
evidence  to  prove  want  of  consent.  The  appellant  objected  to  the  intro- 
duction of  parol  evidence  to  prove  the  LEN  brand,  but  his  bill  fails  to 
show  that  such  evidence  was  admitted  (see  Jacobs  v.  State,  28  Texas 
Grim.  App.,  79);  and,  when  we  turn  to  the  statement  of  facts  in  the 
record,  we  find  that  the  record  itself  of  brands  was  introduced,  showing 
that  the  LEN  brand  was  recorded  in  Frio  County. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

[Note. — Appellants  motion  for  rehearing,  filed  June  15,  1897,  was 
overruled  without  a  written  opinion. — ^Reporter.] 
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E.  D.  Mitchell  v.  The  State. 

No.  1580.    Decided  June  16,  1897. 

1.  Hurder— Evidence— Clothing  of  Deceased. 

On  a  trial  for  murder,  it  is  competent  for  the  State  to  have  the  clothing  worn  by 
deceased  at  the  time  he  was  shot  to  be  exhibited  by  a  witness  to  the  jury,  and  for 
said  witness  to  testify  in  reference  thereto.  Following  Hart  v.  State,  15  Texas  Grim. 
App.,  202. 

2.  Same— Antecedent  Acts  and  DeclarationB— Bes  Gestae. 

On  a  trial  for  murder  which  grew  out  of  a  difficulty  between  two  factions,  it  was 
competent,  and  was  part  of  the  res  gestae,  going  to  show  why  deceased  and  defendant 
were  present  at  the  time  and  place  of  the  killing,  to  prove  that  a  short  time  prior 
thereto  a  member  of  one  of  the  parties  came  to  a  livery  stable  kept  by  a  member  of 
the  other  faction  and  challenged  one  of  the  opposite  party  to  come  up  street  and 
have  a  fight. 

d.    Same— Acts  and  Conduct  of  Third  Parties— Harmless  Error. 

It  can  not  be  seen  how  defendant  could  possibly  have  been  injured  by  permitting 
a  witness  to  testify  that  he  might  have  heard  of  defendant's  brother  having  had 
some  trouble. 

4.  Examination  of  Witness— Explanation  of  the  Expressions  or  Terms 

Used  By. 

Where  a  witness  had  testified  that  defendant  and  his  brothers  had  "good  grit," 
it  was  not  error  to  refuse  to  permit  defendant  to  prove  what  the  witness  meant  by 
the  expression,  since  it  was  one  which  was  well  understood  in  common  parlance. 

5.  Nonexpert  Evidence— Chinshot  Wounds. 

Where  a  witness  is  shown  not  to  be  an  expert  in  the  knowledge  of  gunshot 
wounds,  it  is  not  error  to  reject  his  testimony  as  to  the  appearance  of  such  wounds. 

6.  Impeachment    of    Witness— Contradictory   Statements— Hearsay   and 

Collateral  Matters. 
A  witness  can  not  be  impeached  by  proof  of  contradictory  statements  as  to  mat- 
ters which  are  hearsay  and  purely  collateral. 

7.  Impeachment  of  Witness  by  Showing  His  Prejudice— Predicate  Por. 

In  order  to  entitle  a  defendant  to  impeach  a  witness  by  proof  of  certain  collateral 
matters  which  might  tend  to  show  the  witness'  prejudice  against  defendant,  a  predi- 
cate should  first  be  laid  by  asking  the  witness  himself  as  to  his  prejudice;  and,  if  he 
denied  it,  then  call  his  attention  to  the  particular  collateral  matter  supposed  to 
manifest  such  prejudice,  thereby  giving  him  an  opportunity  for  explanation.  It  is  in- 
competent to  prove  such  collateral  matter  by  independent  testimony  where  a  proper 
predicate,  as  above  indicated,  has  not  been  laid. 

8.  Murder— Manslaughter— Self-defense— Charge  of  Court. 

On  a  trial  for  murder,  where  the  testimony  shows  that  defendant  was  one  of  the 
original  conspirators,  or  that  he  entered  into  the  difficulty  going  on  between  the 
other  parties  wilfully  and  wrongfully,  and  engaged  in  the  same  with  deadly  weapons, 
knowing  that  he  or  his  adversary  might  be  killed.  Held,  a  killing  by  him  could  not 
be  less  than  murder  in  the  second  degree.  If  he  did  not  engage  in  the  difficulty  will- 
fully or  or  wrongfully,  but,  being  present  and  seeing  two  parties  assault  his  friend, 
and  believing  his  friend  to  be  in  danger  of  life  or  serious  bodily  harm,  he  shot  at 
one  of  the  parties,  when  deceased  turned  upon  him  in  the  attitude  of  firing,  or  being 
from  defendant's  standpoint  apparently  about  to  fire  upon  him,  defendant's  right 
of  self-defense  would  be  unimpaired.  Held,  further,  that  upon  the  facts,  as  above 
stated,  where  the  court  in  the  charge  gave  defendant  an  absolute  right  of  self-defense, 
and  there  being  nothing  in  the  evidence  showing  conditions  stated  that  would  pro- 
duce adequate  cause,  the  court  did  not  err  in  refusing  to  submit  the  issue  of  man- 
slaughter. 

9.  Murder— Evidence— Charge— Mutual  Combat. 

See  facts  stated  in  the  opinion,  which,  on  a  trial  for  murder,  fully  authorized  the 
court  to  submit  to  the  jury  the  law  of  mutual  combat. 
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I  10.    Same— Imperfect  Self-defense. 

On  a  trial  for  murder,  where  it  is  apparent  that  defendant  engaged  in  the  com- 
bat with  felonious  intent,  with  a  deadly  weapon,  and  under  circumstances  indicating 
that  persons  on  the  one  side  or  the  other  might  be  killed,  the  law  of  imperfect  self- 
def«ise  predicated  upon  mutual  combat  did  not  arise. 

11.    Same— Defense  of  Another— Charge. 

On  a  trial  for  murder,  where,  from  defendant's  own  testimony,  it  appeared  that 

he  fired  upon  deceased  solely  to  prevent  deceased  from  killing  him,  it  was  not  error 

for  the  court  to  fail  to  charge  upon  his  right  to  kill  if  deceased  was  attempting  to 

take  the  life  of  his  friend,  and  especially  so  where,  if  deceased  was  making  such  attack 

I  upon  the  friend  of  defendant,  defendant  did  not  see  it. 

!  12.    Same— Self-defense— Appearances— Serious  'Bodily  Injury— Charge. 

I  On  a  trial  for  murder,  where  the  evidence  showed,  that  if  deceased  made  an  as- 

salut  upon  defendant  it  was  with  no  less  intention  than  to  take  defendant's  life,  it 
was  not  error  for  the  court  to  so  limit  the  right  of  self-defense  and  omit  to  charge 
upon  self-defense  based  upon  appearances  of  serious  bodily  injury. 

18.    Same— Actual  and  Apparent  Necessity. 

On  a  trial  for  murder,  where  the  evidence  shows,  if  anything,  an  actual  and  not 
an  apparent  danger,  and  the  court  instructed  the  jury  to  regard  the  circumstances 
from  defendant's  standpoint;  and  furthermore,  that  the  doctrine  of  self-defense  is 
I  limited  to  necessity  or  apparent  necessity,  this  was  sufficient. 

14.    Motion  for  New  Trial— Newly  Discovered  Evidence. 

A  motion  for  new  trial  for  newly  discovered  evidence  is  properly  refused  where 
such  evidence  would  not  probably  alter  the  result  upon  another  trial. 

Appeal  from  the  District  Court  of  Hunt.    Tried  below  before  Hon. 

HOWAHD  TeMPLETON. 

i  Appeal  from  a  conviction  for  murder  in  the  second  degree;  penalty, 

five  years  imprisonment  in  the  penitentiary, 

j  On  the  6th  day  of  July,  1895,  the  grand  jury  in  the  District  Couri;  of 

i  Hunt  County  presented  an  indictment  against  appellant,  in  which  it  was 

charged  that  on  or  about  the  2d  day  of  July,  1895,  he  did,  in  Hunt 
County,  Texas,  kill  and  murder  Chariey  Green,  by  shooting  him  with  a 
pistol. 

The  following  statement  of  the  facts  of  the  case  is  taken  from  appel- 
lant's brief,  and  is  substantially  correct: 

The  testimony  for  the  State  and  for  the  appellant  both  agree  in  estab- 
lishing: That  Mitchell  &  Bishop,  a  finn  composed  of  Bob  Mitchell  and 
J.  E.  Bishop,  were  conducting  a  livery  business  at  Celeste,  Texas,  the 
point  where  the  Missouri,  Kansas  &  Texas  and  Gulf,  Colorado  &  Santa 
Fe  Bailways  cross.    That  when  they  went  into  business  they  bought  the 

stable  of  one England,  a  brother  of  Arthur  England,  who  agreed 

not  to  go  into  business  again.    That  soon  after  they  had  bought  the  busi- 

I  ness,  Arthur  England  established  a  livery  business  at  said  town,  and 

continued  the  same  until  November,  1894,  at  which  time  he  sold  out  to 
Green  &  Thomas,  a  firm  composed  of  Riley  Green  and  Bud  Thomas, 
and  said  Arthur  England  continued  to  work  for  them  at  times.  That 
deceased,  Charley  Green,  was  a  brother  of  the  said  Riley  Green,  and  con- 
ducted a  livery  stable  at  Kingston,  about  three  miles  from  Celeste,  on  the 
Missouri,  Kansas  &  Texas  Railway.  That  appellant  was  a  brother  of  the 
said  Bob  Mitchell,  and  worked  for  M.  K.  Harrell  &  Bro.,  general  mer- 
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chants,  at  Celeste,  and  had  been  so  working  for  a  number  of  years.  That 
prior  to  the  time  Green  &  Thomas  bought  the  England  stable  the  Greens 
and  Mitchells  had  been  friendly,  and  had  known  each  other  for  some 
ten  or  twelve  years.  That  after  the  purchase  of  said  stable  by  Green  & 
Thomas  trouble  came  up  between  the  two  stables  about  the  livery  busi- 
ness, and  especially  about  the  transfer  business  from  one  depot  to  the 
other,  and  from  the  depots  to  the  hotels.  That  John  Kennedy,  the  first 
witness  who  testified  for  the  State,  conducted  the  Santa  Fe  Hotel  at 
Celeste,  and  J.  C.  Short  conducted  the  Lindell  Hotel  at  the  same  place. 
That  the  Green  &  Thomas  stable  worked  in  the  interest  of  the  Santa  Fe 
Hotel,  and  the  Santa  Fe  Hotel  in  their  interest,  and  the  Mitchell  & 
Bishop  stable  took  their  business  when  they  could  to  the  Lindell  Hotel, 
and  the  Lindell  Hotel  recommended  them.  That  for  some  time  prior  to 
the  date  at  which  Charley  Green  was  shot,  the  hands  working  for  the 
two  stables  had  been  very  aggressive,  and  sometimes  quarrelsome,  over 
the  baggage  at  the  railway  trains.  That  appellant  had  never  had  any 
connection  with,  and  had  never  been  present  at,  any  of  these  difficulties. 
That  on  the  morning  of  the  difficulty,  Riley  Green  telegraphed  deceased 
to  come  to  Celeste  from  Kingston,  and  he  came  on  horseback,  riding  in  a 
lope  most  of  the  way.  That  Riley  Green  admitted  on  cross-examination 
that  he  had  told  deceased  about  the  trouble,  and  that  he  was  going  to 
whip  Bob  Mitchell,  and  deceased  said  that  was  what  he  would  do,  and 
asked  Riley  to  let  him  know  so  that  he  could  be  there  and  see  it.  That 
after  sending  said  telegram,  deceased  came,  and  when  he  rode  into  the 
stable,  an  hour  after  the  telegram  was  sent,  his  horse  was  muddy,  and  he 
said,  "Good  morning;  how  is  tricks?"  From  this  point  there  is  some 
conflict  in  the  testimony. 

Following  is  the  testimony  for  the  State : 

The  State  proved  by  Riley  Green  that  after  deceased  had  come  to  his 
stable,  Claude  Yeager,  who  was  an  employe  of  Mitchell  &  Bishop,  came 
to  the  stable  of  witness  and  told  Henley,  an  employe  of  witness,  to  get 
his  friends  and  come  up  on  the  street,  and  they  would  fight  it  out. 
Yeager  then  went  to  Harrell's  store  and  got  defendant,  and  to  the  stable 
and  got  Bishop,  and  that  Henley,  witness,  deceased,  and  Arthur  McNatt 
went  up  to  what  is  called  Short's  comer,  on  the  main  street  of  the  town. 
That  after  they  had  got  there,  there  was  talk  of  Yeager  and  Henley 
fighting,  and  that  appellant  said  to  vntness,  "I  heard  you  wanted  to  whip 
Bob."  Witness  answered  he  did,  and  appellant  said,  "Bob  is  sick;  I  will 
take  his  place."  Witness  replied  he  had  nothing  against  appellant,  and 
appellant  replied  that  if  he,  witness,  was  itching  for  a  fight,  he  could 
take  BoVs  place.  Witness  retorted  that  he  had  nothing  against  appel- 
lant, but  if  it  was  an  accommodation  to  him,  witness  would  fight.  That 
then  friends  stepped  in  and  stopped  them.  Witness  and  appellant  both 
said  they  had  nothing  against  each  other,  and  were  willing  to  drop  it,  and 
appellant  laughed  and  said  he  was  not  mad,  and  then  turned  away,  and 
witness  did  the  same.  That  then  Bishop  came  up  and  said  he  had  a  set- 
tlement to  make  with  witness.    That  he  understood  that  witness  said  he 
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was  the  man  thart;  whipped  his  negro.  Witness  denied  saying  it,  and 
Bishop  called  Bob  Nelson  to  prove  that  he  said  that  Bishop  was  in  the 
gang  that  whipped  the  negro.  Witness  then  admitted  this.  Then  Bishop 
said  that  any  man  that  said  he  had  anything  to  do  with  that  was  a  lying 

son  of  a ;  and  witness  said  to  Bishop,  "Don't  say  that;  you  will  say 

too  much."  Then  Bishop  repeated  that  any  man  that  said  he  had  any- 
thing to  do  with  it  was  a  lying  son  of  a  bitch.  Then  Bud  Thomas  struck 
Bishop  and  knocked  him  to  his  knees.  Bishop  put  his  hand  in  his  pocket. 
Thomas  struck  him  again,  and  knocked  him  down,  and  witness  pressed 
on  after  Bishop,  and  when  Bishop  fired  a  shot,  witness  grabbed  the  pistol. 
That  after  he  got  the  pistol.  Bishop  fired  another  shot.  This  witness 
was  corroborated,  as  to  Yeager's  coming  and  challenging  Henley  to  fight, 
by  the  State's  witness,  R.  D.  Cross,  and  as  to  the  talk  between  appellant 
and  said  Riley  Green,  and  the  fight  between  Bishop  and  Thomas,  and  by 
John  Kennedy,  witness  for  the  State,  as  to  the  talk  between  appellant 
and  Riley  Green  and  the  fight  between  Bishop  and  Thomas;  and  by  Wal- 
ter Lewis  as  to  the  same  facts. 

The  State  proved  by  the  witness,  John  Kennedy,  that  after  Bishop  had 
been  knocked  down  by  Thomas,  and  while  Thomas  and  Riley  Green 
had  Bishop  down  on  the  ground,  and  they  were  on  top  of  him,  that  appel- 
lant shot  twice  at  Bud  Thomas  and  Riley  Green.  That  appellant  at  this 
time  was  about  sixteen  feet  from  deceased,  and  deceased  was  nearest  to 
the  men  on  the  ground,  and  had  his  back  towards  appellant.  That  after 
appellant  shot  the  last  time  in  the  direction  of  the  men  on  the  ground, 
that  he  turned  his  hand  a  little,  and  shot  three  times  in  the  direction 
of  deceased  and  witness.  That  witness  could  see  the  bullets  hit  deceased, 
and  knock  the  dust  out  of  his  coat.  When  the  first  shot  struck  deceased, 
he  began  to  turn,  when  appellant  shot  him  again,  and  deceased  ran  his 
band  in  his  bosom  and  drew  a  pistol,  and  then  appellant  ran.  Deceased 
pursued  him  about  ten  feet  before  he  got  his  pistol  entirely  out  of  his 
scabbard.  That  when  he  got  it  out,  he  commenced  shooting  at  defend- 
ant, and  shot  at  him  three  times,  and  then  came  back  to  the  drugstore, 
and  sat  down,  and  was  taken  in  the  house.  This  witness  was  corroborated 
as  to  the  shooting  by  defendant  and  deceased,  by  the  State's  witness  R. 
D.  Cross,  and  by  the  witness  Walter  Lewis,  and  by  the  witness  Andy 
Henderson,  and  by  witness  W.  B.  Schmidt.  This  last  witness  added  that 
at  the  time  deceased  was  first  shot,  he  was  standing  with  his  arms  crossed 
and  his  left  hand  on  his  mustache,  looking  at  the  men  on  the  ground. 

The  State  proved  by  John  P.  Pierce,  that  he  was  informed  there  was 
going  to  be  a  row  in  town.  That  he  went  to  Riley  Green,  and  told  him 
they  were  about  to  get  into  a  row.  That  he  heard  that  he,  Riley,  had 
called  Bob  Mitchell  certain  names,  and  that  witness  would  like  for  him 
to  take  it  back,  and  Riley  said  he  would,  and  told  witness  to  go  and  tell 
Bob  Mitchell  so.  He  went  to  hunt  Bob  and  could  not  find  him. 
He  found  appellant  and  talked  to  him ;  told  him  what  Riley  Green  had 
said.  Appellant  seemed  to  get  irritated;  said  he  did  not  want  to  get  into 
a  row  with  them  at  all,  but  if  he  went  into  it,  he  was  going  in  to  kill,  but 
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before  witness  left  he  promised  not  to  bring  up  any  trouble.  That  if  any 
trouble  came  up,  somebody  else  would  have  to  bring  it  up.  That  appel- 
lant did  not  know  whether  Green  had  said  what  was  reported  or  not,  but 
witness  told  him  that  he  had,  but  had  'taken  it  back.  On  cross-examina- 
tion this  witness  said  that  what  he  had  heard  was  that  Riley  Green  had 
said  that  Bob  Mitchell  was  a  son  of  a  bitch,  and  he  was  going  to  whip 
him.  Witness  denied  having  told  anyone  that  Tom  Norman  of  Hunt 
County  had  asked  him  to  get  appellant  discharged  from  Harreirs  store 
after  the  killing,  and  said  that  it  was  the  Tom  Norman  of  Collin  County 
who  had  told  witness  that,  but  admitted  that  he  himself  had  advised 
Harrell  &  Bro.  that  it  was  best  for  defendant  to  quit  their  employ  for  a 
while. 

The  State  proved  by  Riley  Green  that  Arthur  England  got  deceased's 
pistol  immediately  after  deceased  was  taken  into  the  drugstore,  and  just 
after  the  shooting,  and  that  there  were  two  shots  left  in  the  pistol.  That 
it  was  a  black-handled,  blue-barreled,  38-caliber  pistol,  and  he  exhibited 
the  pistol  to  'the  jury  with  two  shots  and  three  empty  cartridges  in  it. 
In  this  he  was  corroborated  by  Arthur  England. 

Following  is  the  testimony  for  appellant: 

Riley  Green's  declarations  and  acts  previous  to  the  difficulty :  Appel- 
lant proved  by  Bob  Nelson  that  about  a  month  before  the  difficulty 
Riley  Green  met  witness  and  said  they  had  been  having  a  little  fun  since 
he  had  been  away.  That  he  had  been  gone  two  or  three  days,  and  they 
had  whipped  his  negro,  and  that  he  could  whip  the  sons  of  bitches  that 
did  it,  and  he  believed  that  Bishop  and  Mitchell  were  both  in  it.  This 
witness  was  working  for  Mitchell  &  Bishop  at  the  livery  stable.  The 
same  afternoon,  witness  heard  that  Riley  Green  accused  him  of  being  in 
it,  and  meeting  Riley,  asked  if  he  did.  Riley  said  he  did  not,  but  what 
he  said  about  Bishop  and  Mitchell  he  meant,  and  the  quicker  they  knew 
it,  the  better. 

By  J.  M.  Pruitt:  That  he  was  constable  of  the  precinct  in  which 
Celeste  was  situated.  The  day  before  the  difficulty  he  went  first  to 
Mitchell  &  Bishop's  stable,  and  saw  Bob  Mitchell  and  Mr.  Bishop,  and 
told  them  they  ought  to  stop  the  trouble.  They  told  witness  they  did 
not  want  any  trouble;  that  they  had  done  everything  they  could  to  keep 
from  having  any.  Then  witness  went  to  the  Green  &  Thomas  stable, 
saw  Riley  Green,  and  told  him  the  same  thing.  He  answered:  "There 
is  no  grit  over  there  at  that  stable."  Witness  then  replied,  "You  will 
be  the  worst  fooled  ever  you  were  in  the  world.  You  will  find  as  good 
grit  there  as  is  in  the  county."  Riley  replied,  "That  is  good  advice,  but 
it  will  take  a  fight  to  settle  it,  and  the  sooner  it  comes  off  the  better  it 
will  be."  Riley  Green  admitted  thart;  on  the  morning  of  the  difficulty, 
about  8  o'clock,  he  sent  a  telegram  to  deceased  to  come  and  see  him  whip 
Bob  Mitchell. 
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By  Eli  Moore:  That  on  the  morning  of  and  prior  to  the  difficulty, 
Riley  told  him  that  he  and  Bob  Mitchell  had  to  have  a  fight  that  day. 

Bud  Thomas's  acts  and  declarations  prior  to  difficulty:  Appellant 
proved  by  Melvin  Davis  that  a  day  or  two  before  the  difficulty  Thomas 
told  witness  he  was  expecting  trouble  between  the  two  stables,  and  if 
they  had  it  while  he  was  gone,  he  was  going  to  make  them  have  it  over. 
Said  he  was  in  a  hurry  to  get  back,  because  he  was  looking  for  it.  This 
conversation  was  about  three  and  one-half  miles  from  Celeste. 

On  cross-examination  of  State's  witness  J.  F.  Kennedy:  That  at  Ken- 
nedy's Hotel,  on  the  morning  of  the  difficulty,  prior  to  the  time  that  de- 
ceased came  to  Celeste,  Thomas  told  witness  that  he  expected  trouble 
would  come  up  that  morning. 

John  Henley's  acts  and  declarations  prior  to  the  difficulty :  Appellant 
proved  by  J.  M.  Mc Williams,  that  two  or  three  days  before  the  difficulty 
Henley  tried  to  borrow  a  pistol  from  witness;  said  his  pistol  would  not 
go  off  every  time  he  called  on  it,  and  he  wanted  one  to  kill  rats  with. 

By  John  Gibbs:  That  two  or  three  weeks  before  the  difficulty  he  had 
a  conversation  with  Henley  in  front  of  Green  &  Thomas's  stable,  it  being 
the  first  time  that  witness  had  seen  Henley  at  the  stable.  Witness  said, 
"What  are  you  doing  there?"  Henley  replied,  "I  am  here  giving  the 
Mitchell  gang  all  the  dirt  I  can,  and  there  is  going  to  be  hell  there  some 
day.  We  are  going  to  whip  them."  When  witness  started  off  Henley 
tried  to  borrow  a  pistol  from  him. 

By  Andrew  Nelson :  That  the  night  before  the  difficulty  he  was  at  the 
Green  stable  talking  with  John  Henley,  and  that  Henley  said  the  crowd 
at  the  Mitchell  &  Bishop  stables  were  all  damned  sons  of  bitches,  and 
would  not  fight,  except  John  Kennedy  and  Bob  Nelson.  That  he  wanted 
witness  to  tell  them  what  he  said.  Witness  agreed  to  do  so,  and  that 
night  told  Claude  Yeager,  one  of  the  employes  of  the  Mitchell  &  Bishop 
stable,  what  Henley  had  said. 

Charley  Greene's  acts  and  declarations  prior  to  difficulty:  Appellant 
proved  by  Mat  Bickerstaff,  'that  about  three  weeks  before  the  difficulty 
he  was  with  deceased  at  Cleburne,  trading  horses,  when  deceased  told 
him  that  appellant  was  a  dad-burned  coward,  and  he  would  not  take  a 
snap  of  his  fingers  for  him. 

By  John  Powell :  That  on  the  day  before  the  difficulty  witness  came 
from  Kingston  to  Greenville  with  deceased,  and  deceased  talked  about 
the  difference  between  the  two  livery  stables  at  Celeste,  and  said  he  ex- 
pected a  general  row  some  day,  and  he  told  Riley  to  wire  him  when  it  did 
come  up,  and  he  would  get  there  in  a  half  hour,  and  if  he  was  not  in 
town,  to  just  save  him  a  man,  and  he  would  get  him  when  he  came  in, 
and  that  Eb   Mitchell  (appellant)  was  the  man  he  wanted. 

By  C-  it.  Lingle:  That  he  was  telegraph  operator  at  Kingston,  on  the 
Missouri,  Kansas  &  Texas  Railway.  That  on  the  morning  of  the  diffi- 
culty he  received  a  message  from  Riley  Green  to  deceased,  and  handed 
it  to  him.    That  this  was  about  8 :30. 
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By  Mel  Orms:  That  after  deceased  received  the  telegram  he  said  he 
was  going  to  Celeste.    This  witness  worked  for  deceased. 

By  James  Hodges:  That  on  the  morning  of  the  difficulty  he  saw  de- 
ceased saddling  his  horse^  and  deceased  said  he  was  going  to  Celeste. 
Deceased  seemed  to  be  in  a  hurry. 

By  William  Scott:  That  he  lived  in  Kingston,  and  that  deceased  had 
agreed  to  go  to  Greenville  on  the  day  of  the  difficulty,  but  went  to  Ce- 
leste.   Witness  saw  deceased  leaving  town  in  a  fast  trot  or  lope. 

By  John  Clark:  That  he  lived  about  a  mile  from  Kingston,  on  the 
road  to  Celeste.  On  the  day  of  the  killing  he  saw  deceased  pass  his  house 
riding  in  a  lope.    That  the  road  was  muddy. 

By  I.  N.  Porter:  That  he  lived  about  half  a  mile  from  the  witness 
John  Clark,  and  between  him  and  Celeste.  That  on  the  morning  of  the 
difficulty  he  saw  deceased  pass  his  house  going  in  a  lope  toward  Celeste. 

By  Riley  Green,  on  cross-examination :  That  about  an  hour  after  the 
telegram  was  sent  deceased  rode  into  his  stable  at  Celeste,  his  horse 
being  muddy,  and  said,  "Good  morning!    How  is  tricks?" 

Appellant  proved  by  Claude  Yeager  that  early  in  the  morning  of  the 
difficulty  witness  was  at  HarrelFs  store,  collecting  some  expense  bills, 
and  as  he  came  out  he  saw  Bob  Mitchell  and  John  Henley  talking.  Bob 
said,  "I  heard  you  called  me  a  son  of  a  bitch."  Henley  said  he  did  not 
say  it.  Bob  said,  'T?hat  is  all  right.  You  must  not  ever  call  me  that.'' 
Henley  went  on  down  the  street,  and  witness  followed  him,  and  told 
Henley  that  he  understood  that  he  (Henley)  had  called  him  a  son  of  a 
birtch,  and  he  cursed  Henley.  Henley  said  he  did  not  say  it.  About  this 
time  appellant  came  up  and  took  hold  of  witness's  arm,  and  told  him  to 
go  on  oflE  and  let  Henley  alone. 

By  Charley  Patterson:  That  he  heard  the  quarrel  between  Yeager 
and  Henley  early  in  the  morning,  and  saw  appellant  come  up  to  them, 
and  heard  him  say,  "Claude,  you  have  said  enough  to  Mr.  Henley.  Yoti 
go  on  and  attend  to  your  business." 

J.  M.  Hoard,  State's  witness,  testified  to  seeing  this  difficulty,  and  said 
appellant  appeared  to  be  the  peacemaker. 

From  the  time  that  deceased  reached  the  Green  &  Thomas  stable  ai 
Celeste  on  the  morning  of  the  difficulty,  he  and  Riley  Green,  Bud 
Thomas,  John  Henley,  Arthur  McNatt,  Arthur  England,  and  others  of 
their  friends,  and  employes  of  the  rtable,  acted  together  in  the  pursuit  of 
the  difficulty,  and  appellant  proved  by  State's  witness  Riley  Green,  on 
cross-examination,  that  when  deceased  came  he  talked  to  deceased  about 
the  coming  fight  in  the  presence  of  "the  other  parties,  but  could  not  re- 
member what  deceased  said.  That  after  deceased  came  they  all  went  to 
the  train,  and  he  (witness)  went  there  to  whip  Bob  Mitchell.  On  getting 
there  he  heard  that  Bob  was  sick,  and  as  they  came  back  they  all  laughed 
about  how  easy  it  was  for  a  man  to  get  sick  at  such  a  time.  That  then 
the  whole  crowd  went  to  see  the  fight  between  Yeager  and  Henley,  and 
witness  and  deceased  both  said  they  hoped  Henley  would  whip  him. 
That  before  the  difficulty  occurred  deceased  asked  witness  if  he  had  a 
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pistol  scabbard^  and  said  be  had  none  himself.  Witness  gave  him  one. 
Deceased  put  his  pistol  in  it,  saying  it  was  unhandy  to  carry  a  pistol 
without  a  scabbard.  Thomas  remarked  to  deceased,  when  he  was  putting 
the  pistol  on,  "that  if  he  ever  needed  it,  he  could  not  get  it."  Deceased 
replied,  "that  he  would  not  need  it,  but  if  he  did,  he  could  get  it." 
Thomas  showed  him  that  he  ought  to  carry  hiB  pistol  in  his  hip  pocket, 
and  showed  his  (Thomas's)  pistol,  which  was  swung  in  a  shoulder  scab- 
By  John  McCune,  witness  for  defendant :  That  on  the  day  before  the 
diflBculty  two  ladies  traveling  complained  to  him  about  the  hack  drivers 
fussing  over  their  baggage.  That  on  the  morning  of  the  diflBculty,  being 
a  friend  to  both  parties,  he  went  to  the  Green  &  Thomas  stable  and 
talked  to  Riley  Green,  and  told  him  something  ought  to  be  done  about  it. 
Riley  said,  "it  was  a  shame  to  do  that  way,  but  it  was  too  late  then  to  talk 
about  it;  that  he  had  to  go  to  the  depot,  and  if  MitchelFs  outfit  was 
there  they  would  settle  it."  This  talk  was  in  the  back  of  the  stable,  and 
they  went  to  the  front,  where  Thomas,  Henley,  deceased,  McNatt,  and 
England  were  standing.  Witness  said,  "Boys,  1  would  not  go  down  there 
10  make  any  racket."  Thomas  replied,  "It  is  too  damned  late  to  talk 
about  it  now.  Come,  get  in ;  let's  go."  Riley  said,  "Mac  is  right  about 
this,  but  it  is  too  late  to  talk  about  it."  Deceased  said,  "Come  on  boys, 
let's  go.  We  will  settle  this  when  we  get  to  the  depot,"  and  they  got  in 
the  wagon  and  drove  off.  Then  witness  went  to  Mitchell  &  Bishop's 
stable,  and  Bob  Mitchell  was  sick,  and  he  talked  to  Bishop.  Bishop 
said  he  had  heard  about  the  ladies,  and  was  sorry,  and  that  he  would  see 
if  he  could  not  arrange  things  better. 

By  Andy  Nelson :  That  he  was  at  the  Green  &  Thomas  stable  on  the 
morning  of  the  difficulty,  when  deceased  came  there.  -That  deceased, 
Riley  Green,  Bud  Thomas,  and  others  went  to  the  back  end  of  the  stable 
and  talked  awhile;  then  they  walked  to  the  front,  and  deceased  walked 
out  on  the  porch  in  front  and  said,  "  I  am  watching  for  the  trouble  to 
come  up.  If  Eb  (meaning  appellant)  makes  a  crack,  I  will  go  at  him." 
By  Dr.  Sarvis,  State  witness,  on  cross-examination:  That  he  was  at 
the  Green  &  Thomas  stable,  and  talked  to  Riley  Green  and  Thomas. 
They  said  the  thing  had  to  come  off  that  morning,  and  that  they  were 
firing  for  it.  They  had  some  guns  out,  and  were  rubbing  them  up,  or 
getting  them  in  shape  somehow.  That  witness  saw  Bud  Thomas  with 
one.  Witness  understood  from  what  they  said  that  Riley  Green  was 
going  for  Bob  Mitchell,  and  Bud  Thomas  for  Mr.  Bishop.  Witness  went 
to  the  depot  to  see  the  fight,  but  it  did  not  come  up  there. 

By  Ed  Adams,  witness  for  defendant:  That  he  was  at  the  depot  on 
the  morning  of  the  diflBculty  and  talked  to  Riley  Green,  trying  to  get 
him  reconciled.  That  Riley  said  his  mind  was  made  up  to  whip  Bob 
Mitchell.  Witness  told  him  that  not  only  he  but  his  friends  would  be 
involved,  and  they  might  get  hurt  or  killed,  and  he  would  regret  it. 
Riley  said,  'T  know  you  are  giving  me  good  advice,  but  I  have  made  up 
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my  mind  to  whip  Bob  Mitchell,  and  I  intended  to  whip  him  this  morn- 
ing, but  I  understand  he  is  sick." 

By  Charley  Hismith:  That  he  was  at  the  depot  that  morning,  and 
learned  from  a  man  named  Moore  that  the  crowd  from  the  other  stable 
were  going  to  clean  up  the  crowd  from  the  Mitchell  &  Bishop  stable. 
(This  witness  was  an  employe  of  Mitchell  &  Bishop.)  Witness  went  to 
Kiley  Green  and  told  him  what  he  heard.  Riley  said,  "Yes,  he  was;  that 
he  was  going  to  whip  Bob  Mitchell."  Witness  told  him  Bob  was  sick  at 
the  barn.  Riley  replied,  "Bob  had  better  stay  sick."  Witness  then  asked 
Mr.  Ed  Adams,  the  last  preceding  witness,  to  talk  to  Riley  and  see  if  he 
could  not  get  it  settled  without  a  difficulty. 

By  Barney  Fields:  That  on  the  morning  of  the  difficulty  he  was  at 
Green's  stable,  and  heard  a  conversation  between  Riley  Green  and  Doc 
Young.  Young  had  a  small  stick  in  his  hand,  and  Riley  said  if  he  had 
a  stick  at  the  train  that  morning  he  could  use  it  to  good  advantage  in  a 
fight.  Young  replied,  if  it  was  necessary,  he  could  have  one  there. 
Riley  advised  him  to  do  so.  Young  said  the  one  he  had  was  not  large 
enough,  but  he  cotild  get  a  larger  one.  Witness  was  at  the  depot,  and 
saw  Young  there,  with  a  good  sized  stick.  When  they  returned  ^to  the 
stable.  Young  remarked  that  the  stick  sure  went  to  the  train.  Riley 
laughed  and  said  yes.    This  witness  worked  for  Green  &  Thomas. 

By  John  Kennedy:  Appellant  proved  that  he  was  art;  the  depot  to 
meet  the  train  on  the  day  of  the  difficulty.  That  he  was  working  at  that 
time  for  the  Bishop  and  Mitchell  stable.  That  while  at  the  train  Riley 
asked  witness  where  Bob  Mitchell  was.  Witness  replied,  "Sick  in  bed  at 
the  barn."  Riley  said  he  had  better  stay  sick ;  that  he  had  been  run  over 
as  long  as  he  was  going  to ;  he  was  going  to  whip  Bob  Mitchell  or  Bob 
would  whip  him.  Witness  told  him  he  had  better  let  things  alone.  De- 
ceased then  came  up  and  asked  witness  the  same  question  that  Riley  had 
asked.  Deceased  said  "the  fight  was  coming  oflE  that  morning,  and  he 
was  fixed  in  case  it  did  come  off."  As  he  said  this  he  put  his  hand 
towards  the  waistband  of  his  pants. 

All  the  testimony  showed  that  deceased,  Riley  Green,  Bud  Thomas, 
John  Henley,  Arthur  McNatt,  Doc  Young,  and  Arthur  England,  and 
maybe  one  or  two  other  parties,  went  to  the  depot  together  that  morning 
to  meet  the  train.  Appellant  proved  by  Claude  Yeager,  that  after  both 
crews  returned  from  the  train  he  had  some  bills  to  collect,  and  went  into 
Barnard's  store,  which  is  about  four  doors  from  the  Green  &  Thomas 
stable.  That  when  he  came  out  John  Henley  was  waiting  for  him,  and 
came  up  and  said,  "Claude,  I  have  a  settlement  to  make  with  you,  and 
this  is  a  good  time  to  have  it."  Witness  told  him  that  since  he  denied 
what  he  had  accused  him  of,  that  the  trouble  was  over.  Henley  replied 
that  the  witness  had  to  fight.  By  that  time  the  hands  from  the  Green 
stable  had  surrounded  witness,  and  Henley  and  Riley  Green  were  insist- 
ing on  a  fight.  They  went  up  the  street  some  distance,  and  witness  said 
he  would  get  some  of  his  friends,  and  started  off,  and  went  to  Harrell's 
store  to  find  Charley  Hismith.    Defendant  was  in  there,  and  asked  wit- 
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nesB  what  was  the  matter.  Witness  replied,  "Nothing/'  and  went  out. 
On  the  way  to  the  stable  he  met  Hismith,  and  asked  him  to  go  up  and  see 
that  he  (witness)  had  a  fair  fight.  At  the  stable  he  saw  Bishop,  Bob  Nel- 
eon,  and  John  MeCune,  and  told  them  what  had  happened,  and  that  he 
was  going  to  fight  Henley.  They  tried  to  keep  him  from  it,  but  he  told 
them  he  could  not  help  it.  He  changed  his  boots  for  shoes,  and  went 
back  up  to  the  Short  comer. 

By  Gavin  Roach:  That  he  was  at  the  Green  &  Thomas  stable  after 
the  parties  returned  from  the  train,  and  saw  John  Henley  come  up  in 
his  wagon,  and  Riley  Green  asked  him  if  he  had  seen  Claude  Yeager. 
Henley  told  him  no.  Riley  told  him  ^%o  go  and  see  Yeager;  that  this 
thing  had  to  come  oflE."  Deceased,  Bud  Thomas,  Arthur  McNatt,  and 
others  were  present.  Henley  replied,  "All  right,  1  will  go,"  and  he  went 
up  the  street  to  Barnard's  store,  which  is  two  or  three  doors  above  the 
stable.  Yeager  walked  out,  and  they  talked  a  little,  and  he  and  Henley 
walked  up  the  street  to  where  the  difficulty  occurred,  and  the  crowd  at 
the  stable  followed. 

By  Lis  Gibbs:  That  he  heard  and  saw  the  same  things  as  stated  by 
Gavin  Roach,  and  heard  Riley  call  after  Henley  as  he  went  up  to  where 
Yeager  was>  "Tell  them  we  will  take  it  any  way  they  want  it." 

By  Eb  Neal :  That  on  the  morning  of  the  difficulty,  and  just  before  it 
commenced,  he  saw  John  Henley  come  up  to  Claude  Yeager  in  front  of 
Barnard's  store  and  say  something  to  him,  and  they  went  up  the  street 
and  the  crowd  followed  them. 

By  Fred  Aldridge:  That  he  saw  John  Henley  walk  up  to  Claude 
Yeager  in  front  of  Barnard's  store  and  tell  Yeager  that  he  was  going  to 
settle  that  fight  they  had  that  morning.  Yeager  asked  him  to  walk  up 
the  street,  and  he  walked  up  to  the  stable  and  came  back  to  the  Short 
comer. 

By  John  McCune:  That  while  he  was  at  the  Mitchell  &  Bishop  stable, 
talking  to  Bishop,  on  the  morning  of  the  difficulty,  and  after  the  parties 
had  been  to  the  train,  Claude  Yeager  came  in  the  stable  and  asked  for 
his  shoes,  and  seemed  excited,  and  said  that  John  Henley  had  called  him 
out  to  fight,  and  he  could  not  honorably  get  out  of  it.  He  was  afraid  to 
fight  Henley,  but  he  had  to  do  it.  Witness  and  Bishop  tried  to  keep 
Yeager  from  fighting  Henley,  but  he  would  go,  and  they  followed  him 
up  to  the  Short  comer,  where  a  large  crowd  had  gathered. 

The  same  facts  were  testified  to  by  J.  E.  Bishop  and  Bob  Nelson. 

By  Dr.  Harry  Roberts,  witness  for  State,  on  cross-examination :  That 
on  the  morning  of  the  difficulty,  while  the  crowd  was  gathering,  he  saw 
Bud  Thomas  passing  his  door,  and  called  him  in  and  advised  him  not  to 
have  any  trouble.  Thomas  said  he  had  taken  abuse  until  he  was  tired, 
and  if  it  came  up,  he  was  going  to  let  it  come. 

By  Dr.  J.  F.  Harris:  That  on  the  morning  of  the  difficulty  he  was 
called  at  attend  Bob  Mitchell,  who  was  sick  at  the  livery  stable,  with 
cramp  colic.  That  he  was  subject  to  spells  of  that  kind,  and  witness 
treated  him.    Witness  saw  appellant  at  the  livery  stable  that  morning, 
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and  had  a  conversation  with  him^  and  heard  him  talking  to  Bob,  his 
brother,  in  which  he  said,  "Bob,  I  was  going  to  Merit  to-day,  to  the 
Masonic  school  there,  but  you  are  so  sick,  I  will  not  leave  you/'  It  was 
just  an  hour  to  train  time.  I  told  him  to  go  and  get  ready,  and  if  his 
brother  was  easy  by  that  time  for  him  to  leave,  he  could  go.  He  said, 
"All  right,  I  will  get  ready,  but  if  you  don't  get  easy,  Bob,  I  will  not  leave 
you/'  and  then  went  off. 

Appellant  himself  testified,  that  he  saw  the  trouble  between  Claude 
Yeager  and  John  Henley  early  in  the  morning  of  the  difficulty,  and  he 
went  to  them  and  stopped  it,  and  told  Claude  to  go  about  his  business. 
That  his  brother  Bob  had  been  complaining  that  morning  of  having 
<;ramp  colic.  That  he  went  down  to  the  stable  to  see  him.  Dr.  Harris 
was  with  him,  and  he  had  gotten  a  little  easier  when  appellant  got  there. 
Appellant  told  him  thart  he  had  intended  to  go  to  Merit  that  day,  but  as 
he,  Bob,  was  sick,  he  would  not  go.  The  doctor  told  appellant  to  get 
ready;  that  he  thought  Bob  would  be  easy  by  train  time.  On  the  way 
to  the  store  to  get  ready,  Charley  Hismith  told  him  (appellant)  about 
Eiley  Green  being  mad  about  something  with  Bob,  and  that  he  was  going 
to  whip  Bob  when  he  met  him.  Appellant  told  Charley  he  guessed  it  did 
not  amount  to  anything.  He  went  to  the  postoffice  and  got  his  mail, 
went  up  to  the  store,  and  fixed  to  go  to  Merit.  He  got  the  money  he  was 
going  to  take  with  him,  and  was  ready  to  start  out,  when  Claude  Yeager 
came  in,  seeming  to  be  in  a  great  hurry.  Appellant  called  to  him  and 
asked  what  was  the  matter,  and  he  answered  something,  but  appellant 
did  not  understand  what  it  was,  and  Yeager  went  out.  Appellant 
thought  perhaps  his  brother  was  worse,  and  followed  Yeager  out,  and  saw 
the  crowd  at  the  Short  comer,  and  went  up  to  the  crowd.  In  fixing  to  go 
to  Merit  appellant  had  put  on  his  pistol,  because  he  was  going  from  Merit 
to  Dallas,  and  wanted  it  with  him. 

After  the  parties  were  gathered  at  the  Short  comer,  the  testimony 
offered  in  behalf  of  appellant  showed  that  appellant  came  up  and  asked 
what  was  the  mattter.  Somebody  replied  that  Yeager  and  Henley  were 
going  to  fight.  Yeager  and  Henley  then  stepped  out  a  little  distance 
from  the  sidewalk  and  fronted  each  other,  when  Yeager  said,  "You  are 
an  awful  big  man  for  me  to  fight."  Then  appellant  stepped  down  oflE 
the  walk  and  went  up  to  them  and  said,  "Henley,  you  are  too  big  to  fight 
Claude.  You  boys  must  settle  this  without  a  figh't."  Other  parties  said 
substantially  the  same  thing.  Then  Riley  Green  stepped  off  the  side- 
walk and  said,  "Eb,  it  is  not  your  fight,  and  you  have  nothing  to  do  with 
it."  (The  witnesses  stated  this  variously,  some  of  them  saying  that  Green 
said,  "You  have  no  chips  in  this  game.")  Appellant  replied,  'T  know 
that,  but  John  is  too  big  to  fight  Claude,"  to  which  Riley  said,  "What 
did  three  of  you  jump  on  John  for  this  morning,  when  he  was  up  there 
by  himself?"  Then  appellant  explained  to  Riley  what  had  occurred  that 
morning.  Then  Riley  braced  himself  up  and  looked  at  appellant,  and 
said  "he  believed  a  fight  would  help  them,  any  way."  Appellant  re- 
plied," I  understand  you  wanted  to  whip  Bob;  he  is  sick  this  morning, 
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but  if  you  are  bound  to  have  a  settlement,  I  am  here  in  his  place."  Riley 
said,  "Eb,  I  haven't  a  thing  in  the  world  against  you."  Appellant  re- 
plied, "1  haven't  a  thing  in  the  world  against  you."  Then  Riley  said, 
looking  at  appellant,  "But  if  you  want  to  take  Bob's  place  in  this,  you 
can  do  so."  Appellant  told  him  he  had  not  come  there  for  a  fuss,  but 
that  he  (Riley)  could  jump  on  appellant  if  he  wanted  to.  About  this 
time  deceased  stepped  up  and  said,  "I  will  fight  Yeager;  I  am  about  the 
size  for  him."  Appellant  replied  that  he  was  not  hunting  any  fight. 
Other  parties  were  still  interfering  and  saying  that  there  ought  not  to  be 
any  fight.  Appellant  then  raised  his  hand,  and  said  there  was  nothing 
the  matter  with  him;  he  did  not  want  any  trouble.  Then  the  difficulty 
seemed  to  quiet  down,  at  which  time  Riley  Green  stepped  up  to  Mr. 
Bishop  and  said,  "Boys,  it  looks  like  we  could  get  a  scrap  out  of  this 
crowd.  I  think  a  fight  would  do  us  all  good."  Bishop  replied  that  there 
had  been  too  much  said  already.  Riley  wanted  to  know  what  had  been 
said.  Bishop  said  that  he  understood  that  Riley  had  said  that  he  and 
Bob  Mitchell  were  the  sons  of  bitches  that  whipped  his  negroes.  Riley 
denied  saying  it,  and  Bishop  replied  that  it  was  all  right  if  he  did  not 
say  it.  Then  Riley  asked  Bishop  who  told  him.  Bishop  replied,  **Bob 
Nelson,  and  there  he  stands."  Riley  called  on  Bob  Nelson.  Bob  Nelson 
said  that  Riley  had  said  he  believed  Bob  Mitchell  and  Bishop  were  the 
sons  of  bitches  that  whipped  his  negroes.  Riley  said  that  he  did  say  that. 
Then  Bishop  said,  "Any  man  that  said  that  he  whipped  the  negroes  or 
had  anything  to  do  with  it  was  a  liar  and  a  — ;"  to  which  Riley  Green 
said,  "Look  out,  old  man;  donH  go  too  far;  I  will  break  your  neck." 
Bishop  repeated  that  whoever  said  it  was  a  liar  and  a  son  of  a  bitch,  at 
which  time  Bud  Thomas  struck  Bishop  and  knocked  him  around,  and 
struck  him  again  in  the  back  or  side  of  the  neck  and  knocked  him  down, 
and  he  and  Riley  Green  both  jumped  on  him.  About  the  time  Bishop 
struck  the  ground,  his  (Bishop's)  pistol  fired;  the  crowd  then  scattered 
some.  Bud  Thomas  continued  to  strike  and  beat  Bishop,  and  .Riley 
Green  had  hold  of  Bishop's  hands,  and  some  of  the  witnesses  said  was 
striking  him.  Just  as  the  second  shot  from  Bishop's  pistol  fired,  appel- 
lant testifies  that  he  did  noit  know  who  fired  it,  but  that  he  caught  sight 
of  Bishop  for  the  first  time,  and  saw  his  head  fall  back,  and  his  face  was 
all  bloody,  and  he  thought  that  he  was  shot,  and  he  pulled  his  pistol  and 
shot  at  Bud  Thomas  twice,  and  then  paused  for  a  moment  with  his  pistol 
in  the  same  position,  and  saw  deceased  turning  on  him  with  his  pistol  in 
his  hand,  and  thereupon  appellant  directed  his  next  shot  at  deceased,  and 
as  deceased  got  nearly  around  deceased  fired,  and  about  the  same  time 
appellant  fired  his  second  shot  at  deceased,  and  tried  to  shoot  the  third 
time,  but  his  pistol  missed  fire.  Then  appellant  ran  towards  the  store. 
Appellant's  witnesses  say  that  just  before  appellant  shot  at  Bud  Thomas 
deceased  shot  twice  at  Bishop,  the  balls  striking  the  ground  close  to 
Bishop's  head.  Bishop  being  at  that  time  on  the  ground  with  Bud 
Thomas  and  Riley  Green  both  on  him.  That  immediately  after  de- 
ceased's second  shot  appellant  fired  two  shots  at  Bud  Thomas,  and  then 
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deceased  turned  npon  appellant,  and  appellant  seeing  him  turning  with 
his  pistol  in  his  hand,  fired  two  shots  at  deceased  in  quick  succession. 
That  ahout  the  time  of  appellant's  last  shot  deceased  fired  his  first  shot 
at  appellant.  That  after  appellant  fired  his  second  shot  at  deceased  he 
snapped  his  pistol  and  then  ran  towards  the  store,  deceased  pursuing  him 
and  shooting  three  shots  at  him  as  he  ran  along  the  sidewalk.  Then  de- 
ceased turned  and  sat  down  in  a  chair  in  front  of  the  drugstore,  from 
which  he  was  removed  into  the  drugstore.  These  witnesses,  as  usual, 
differ  as  to  the  position  of  the  parties  at  the  time  of  the  shooting,  and 
vary  some  as  to  whether  deceased  or  appellant  first  shot  at  the  men  on 
the  ground,  but  all  their  testimony  is  substantially  as  stated  above,  ex- 
cept some  of  them  did  not  see  the  beginning  of  the  difficulty,  and  some 
did  not  see  the  ending  of  it.  Appellant  also  proved  by  the  witness  Bas- 
com  Bates  that  after  deceased  had  fired  at  the  men  on  the  ground,  and 
after  defendant  shot  twice  ait  the  men  on  the  ground,  that  witness  heard 
another  shot  a  little  south  of  deceased,  which  was  not  fired  by  appellant. 

Appellant  proved  by  M.  K.  Harrell,  A.  L.  Puckett,  B.  D.  Ewing,  and 
a  number  of  others,  that  they  knew  his  general  reputation  in  the  com- 
munity where  he  lived  for  being  a  peaceable,  law-abiding  citizen,  and 
that  it  was  good. 

Appellant  proved  by  Dr.  J.  E.  Cannon  and  Dr.  J.  G.  Norris  that  they 
examined  Charley  Green  after  he  was  shot,  and  that  in  their  opinion  he 
was  struck  by  three  balls,  one  in  front  near  the  seventh  rib  and  one  in 
the  back  near  the  ninth  rib,  and  near  the  spinal  column,  and  one  in  the 
left  shoulder,  and  that  none  of  the  balls  ever  came  out. 

Appellant  proved  by  J.  A.  Friddle  that  he  saw  deceased's  pistol  im- 
mediately after  the  shooting,  and  that  the  chambers  were  all  empty.  And 
proved  the  same  facts  by  P.  A.  Short. 

The  State  in  rebuttal  proved  also  its  theory  of  the  shooting  by  several 
witnesses,  and  proved  by  the  doctors  who  examined  the  wounds,  that  one 
entered  the  left  shoulder  from  the  side  and  did  aot  some  out,  and  one 
entered  from  the  back  near  the  spinal  column  and  came  out  in  front. 

R,  L.  Porter,  M,  M.  Brooks^  and  Perkins,  Gilbert  &  Perkins,  for  appel- 
lant.— The  court  erred  in  permitting  'the  witness  Riley  Green  to  exhibit 
the  coat,  vest,  and  shirt  worn  by  the  deceased  at  the  time  he  was  shot,  to 
the  jury,  and  testify  in  reference  thereto,  because  the  same  could  not  be 
made  a  part  of  the  record.  Nothing  should  be  admitted  to  influence  the 
jury  in  their  verdict  that  can  not  be  brought  before  the  court  of  last  re- 
sort, who  must  pass  upon  the  sufficiency  of,  the  evidence. 

The  court  erred  in  permitting  the  witness  Riley  Green  to  testify  that 
Claude  Yeager  came  down  to  his  stable,  or  near  his  stable,  the  morning 
of  the  difficulty,  and  challenged  John  Henley  to  come  up  the  street  and 
have  a  fight,  because  the  same  was  hearsay.  Nothing  that  is  not  res 
gestae,  and  did  not  occur  in  the  presence  of  the  party  on  trial,  is  ad- 
missible unless  it  is  shown  that  it  was  done  with  his  knowledge  or  con- 
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sent.  Washington's  Case,  17  Texas  Crim.  App.,  203;  Johnson's  Case,  22 
Texas  Crim.  App.,  207. 

The  court  erred  in  refusing  to  permit  the  appellant,  on  re-cross-exam- 
ination, to  prove  by  the  witness  J.  M.  Pruitt  what  he  meant  by  saying  in 
his  cross-examination  that  Bob  Mitchell  and  J.  E.  Bishop  had  as  good 
grit  as  any  men  in  the  country,  because  where  an  expression  is  used  that 
is  not  definite  in  meaning,  it  is  admissible  to  explain  the  same.  Any 
technical  term  or  provincialism,  or  local  expression  used  by  a  witness, 
is  always  susceptible  of  explanation.  The  witness,  on  cross-examination 
by  the  State,  used  the  expression  that  the  parties  referred  to  had  good 
grit.  Appellant's  counsel  asked  on  re-direct  examination  what  he  meant 
by  that,  expecting  him  to  answer  that  they  were  not  cowards,  and  would 
fight  if  imposed  on.    Abbott's  Trial  Ev.,  p.  484. 

The  court  erred  in  refusing  to  permit  appellant  to  prove  by  A.  Lacy 
that  the  appearance  of  the  wounds  on  Charley  Green's  body  indicated 
that  each  one  of  the  three  wounds  was  the  place  of  entrance  of  the  balls, 
and  neither  of  them  was  the  place  of  exit.  A  matter  that  can  be  learned 
by  common  observation  of  ordinary  men  is  susceptible  of  proof  by  such 
men,  and  such  testimony  is  not  confined  to  the  medical  profession. 
Jackson's  Case,  29  Texas  Crim.  App.,  462;  Powers's  Case,  23  Texas 
Crim.  App.,  42. 

The  court  erred  in  refusing  to  permit  the  defendant  to  prove  by  Tom 
Norman,  of  Hunt  County,  that  he  had  never  told  John  Pierce  that  M.  K. 
Harrell  &  Bro.  should  discharge  the  defendant,  and  erred  in  refusing  to 
permit  appellant  to  prove  by  the  same  witness  that  said  Pierce  told  him 
that  it  was  Tom  Norman  of  Pike,  Collin  County,  who  had  made  that 
statement  to  him  (Pierce).  Any  testimony  showing  that  the  witness  was 
biased  or  prejudiced  against  the  party  is  admissible  as  a  matter  of  im- 
peachmen<t,  though  otherwise  is  would  be  on  an  immaterial  and  collateral 
issue.    Sturrell's  Case,  29  Texas  Crim.  App.,  325. 

The  court  errred  in  refusing  to  permit  the  appellant  to  prove  by  the 
witness  M.  K.  Harrell  that  the  State's  witness  John  Pierce  tried  to  get 
said  Harrell  to  discharge  appellant  from  his  employment  after  the  shoot- 
ing of  Charley  Green  by  appellant. 

The  court  erred  in  the  general  charge  to  the  jury  in  failing  to  charge 
on  the  law  of  manslaughter,  because  the  evidence  raised  that  issue.  Any 
condition  or  circumstance,  which  is  capable  of  creating  sudden  passion, 
sufficient  to  render  the  mind  incapable  of  cool  reflection,  may  constitute 
adequate  cause  so  as  to  reduce  homicide  to  manslaughter,  and  when  the 
evidence  shows  a  number  of  conditions  or  circumstances  occurring  at 
the  time  of,  or  incident  to,  the  killing,  tending  either  singly  or  collect- 
ively to  constitute  what  a  jury  might  consider  adequate  cause,  it  is  the 
duty  of  the  court  to  submit  that  issue,  and  leave  the  jury  to  determine 
from  all  the  evidence  whether  or  not  adequate  cause  existed.  Meuly's 
Case,  26  Texas  Crim.  App.,  306;  Howard's  Case,  23  Texas  Crim.  App., 
266;  Ellison's  Case,  10  Texas  Crim.  App.,  362;  Richardson's  Case,  28 
Texas  Crim.  App.,  216. 
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The  court  erred  in  charging  upon  the  law  of  mutual  combat,  because 
the  evidence  did  not  raise  that  issue.  Where  the  evidence  does  not  pre- 
sent the  theory  of  mutual  combat,  it  is  error  to  charge  upon  it.  Eos- 
borough's  Case,  21  Texas  Crim.  App.,  672;  Polk's  Case,  30  Texas  Crim. 
App.,  658;  King's  Case,  4  Texas  Crim.  App.,  54;  Woodring's  Case,  33 
Texas  Crim.  Rep.,  26;  Phipps'  Case,  34  Texas  Crim.  Rep.,  560,  608; 
Glover's  Case,  33  Texas  Crim.  Rep.,  227;  Fowler's  Case,  22  S.  W.  Rep., 
687. 

The  court  erred  in  not  submitting  the  converse  of  the  proposition, 
that  if  the  appellant  voluntarily  engaged  in  a  combat,  knowing  that  death 
might  result,  and  not  telling  the  jury  what  would  be  the  result  if  he  en- 
gaged in  it  not  knowing  that  death  might  result.  The  doctrine  that  one 
who  brings  on  a  difficulty,  with  intent  to  kill,  can  not  avail  himself  of 
self-defense,  carries  with  it  the  corrolary  that  if  the  quarrel  be  begun 
without  a  felonious  purpose,  the  homicidal  act  will  not  be  murder.  Polk's 
Case,  30  Texas  Crim.  App.,  659;  Hawkins's  Case,  36  S.  W.  Rep.,  443; 
Wilson's  Case,  36  S.  W.  Rep.,  587. 

The  court  erred,  in  charging  on  ihe  law  of  self-defense,  in  telling  the 
jury  that  the  homicide  must  have  been  committed  for  the  purpose  of 
preventing  the  oflEense  of  murder.  When  a  homicide  is  cojnmitted,  it  is 
justifiable  when,  from  the  acts  of  the  assailant,  or  his  words  coupled 
therewith,  it  reasonably  appears  that  his  purpose  or  intent  is  to  murder, 
or  commit  some  other  serious  bodily  injury  to  the  assailed  party.  Penal 
Code,  art.  570;  Kendall's  Case,  8  Texas  Crim.  App^  569,  and  authorities 
cited  in  sec.  970;  Willson's  Crim.  Stats.,  p.  191. 

The  court  erred  in  telling  the  jury  that  to  justify  appellant  he  must 
have  shot  the  deceased  for  the  purpose  of  preventing  deceased  from  kill- 
ing him  (appellant).  If  appellant  shot  deceased  to  prevent  him  from 
murdering,  or  inflicting  serious  bodily  injury  upon  Bishop,  he  would  be 
justified.  Penal  Code,  art.  579;  King's  Case,  13  Texas  Crim.  App.,  277; 
Guffee's  Case,  8  Texas  Crim.  App.,  187;  Dyson's  Case,  14  Texas  Crim. 
App.,  454;  Sberiing's  Case,  15  Texas  Crim.  App.,  249. 

The  court  erred  in  limiting  the  right  of  self-defense  to  preventing  the 
commission  of  the  offense  of  murder,  because  appellant  may  have  been 
justified  in  killing  deceased  upon  the  appearances  of  danger.  It  is  not 
essential  to  the  right  of  self-defense  that  the  danger  should  in  fact  exist. 
If  it  reasonably  appears  from  the  circumstances  of  the  case  that  danger 
existed,  either  to  appellant  or  to  Bishop,  appellant  had  the  same  right 
to  defend  against  it  to  the  same  extent  that  he  would  have  were  the 
danger  real.  Penal  Code,  arts.  570-574;  Conner's  Case,  23  Texas  Crim. 
App.,  378;  Bell's  Case,  20  Texas  Crim.  App.,  445;  authorities  cited  in 
sec.  978,  Willson's  Crim.  Stats. 

The  court  erred  in  limiting  the  right  of  self-defense  to  cases  of  neces- 
sity, and  to  not  exceeding  the  bounds  of  mere  defense  and  prevention. 
Where  a  person  is  attacked,  and  from  such  attack  it  appears  that  death 
or  serious  bodily  injury  may  be  inflicted  upon  him,  his  right  of  self- 
defense  is  not  limited  to  necessity,  but  he  may  pursue  the  party  until 
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the  real  or  apparent  danger  is  past,  and  this  pursuit  may  become  more 
than  a  mere  defensive  matter. 

The  court  erred  in  refusing  to  give  the  jury  special  charge  number  1, 
in  which  the  jury  were  charged,  substantially,  that  if  Thomas  and  Riley 
Green  had  Bishop  down  on  the  ground,  and  defendant  thought  they  were 
in  the  act  of  killing  him,  and  the  defendant,  not  having  participated  in 
the  diflBculty  prior  thereto,  would  have  the  right  to  shoot  either  said 
Thomas  or  Green,  to  prevent  them  from  killing  the  said  Bishop,  because 
this  was  a  material  issue  in  the  case.  Where  there  is  a  difficulty  in  prog- 
ress between  a  number  of  people,  and  one  who  is  not  a  party  thereto  in- 
terferes to  save  the  life  of  a  friend,  being  moved  by  that  object  alone,  he 
is  justified  in  such  interference.  Where  a  difficulty  is  in  progress  be- 
tween several,  and  an  outsider  interferes  to  save  the  life  of  a  friend,  and 
thereby  is  brought  into  a  conflict  with  some  person  not  then  engaged  in 
the  difficulty,  and  slays  such  latter  person,  then  it  is  the  duty  of  the 
court  to  explain  to  the  jury  the  law  affecting  defendant  as  to  his  original 
interference. 

The  court  erred  in  refusing  to  give  the  jury  special  charge  number  2, 
asked  by  appellant,  which  presented  the  theory  of  killing  on  the  appear- 
ances of  danger,  because  the  evidence  raised  that  issue.  Where  the  evi- 
dence raises  the  issue  as  to  whether  or  not  the  party  on  trial  for  homicide 
committed  the  same  under  the  belief  that  he  was  in  danger  of  losing  his 
life,  or  having  serious  bodily  injury  inflicted  upon  him  by  the  party 
slain,  then  the  court  should  submit  that  issue.  Bonner^s  Case,  29  Texas 
Crim.  App.,  225;  Mamoch's  Case,  7  Texas  Crim.  App.,  269;  Williams* 
Case,  2  Texas  Crim.  App.,  271. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDESSON,  Judge. — Appellant  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  fixed  at  a  term  of  five  years  in  the 
penitentiary;  hence  this  appeal. 

Appellant  assigns  as  error  the  action  of  the  court  in  permitting  the 
witness  Riley  Green  to  exhibit  to  the  jury  the  coat  and  vest  and  shirt 
worn  by  the  deceased  at  the  time  he  was  shot,  and  testify  in  reference 
thereto,  because,  he  says,  *Hhe  same  could  not  be  made  a  part  of  the  rec- 
ord.'* This  was  made  a  part  of  the  record.  The  condition  of  said  gar- 
ments was  testified  about  before  the  jury.  See  Hart  v.  State,  16  Texas 
Crim.  App.,  202;  Jackson  v.  State,  28  Texas  Crim.  App.,  373. 

Appellant  complains  that  the  court  committed  an  error  in  permitting 
the  vntness  Riley  Green  to  testify  that  Claude  Yeager  came  down  to  his 
stable,  or  near  his  stable,  the  morning  of  the  difficulty,  and  challenged 
John  Henley  to  come  up  the  street,  and  have  a  fight,  on  the  ground  that 
this  was  hearsay.  It  appears  that  on  the  morning  of  the  difficulty,  and 
just  prior  thereto,  a  fight  was  made  up  between  the  witness  Yeager  and 
Henley,  Yeager  representing  the  Mitchell  faction  and  Henley  repre- 
senting the  Green  faction.    This  was  the  beginning  of  the  difficulty  in 
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which  the  deceased  lost  his  lift.  It  was  the  occasion  of  deceased  and  de- 
fendant being  present  at  the  time  the  homicide  occurred.  It  was  a  part 
and  parcel  of  the  res  gestae,  and,  in  our  opinion,  was  admissible.  The 
cases  referred  to  by  appellant  have  no  application. 

The  objection  made  by  appellant  to  the  testimony  of  Pruitt  that  he 
knew  Bill  Mitchell,  a  brother  of  defendant,  and  that  he  might  have 
heard  of  said  Bill  Mitchell  having  had  some  trouble,  was  not  well  taken. 
The  answer  of  this  witness  does  not  show  that  he  knew  of  any  trouble  in 
which  Bill  Mitchell,  the  brother  of  the  appellant,  had  ever  been  engaged^ 
and  we  fail  to  see  how  the  answer  given  could  possibly  injure  appellant. 
Nor  was  there  any  error  in  refusing  appellant  the  right  to  prove  what 
the  witness  meant  by  stating  that  the  Mitchells  had  "good  grit.^'  "We 
apprehend  that  under  the  circumstances  in  which  this  word  was  used  the 
jury  had  no  difficulty  in  understanding  its  meaning,  to  wit,  as  used  in  the 
dictionaries,  "to  indicate  firmness  of  mind,  courage,  spunk.^^  See  Webst. 
Diet. 

The  witness  Lacy  did  not  show  that  he  was  an  expert  in  the  knowledge 
of  gunshot  wounds,  and  there  was  no  error  in  rejecting  his  testimony  as 
to  the  appearance  of  the  wounds  on  'the  body  of  the  deceased. 

Appellant  complains  that  after  the  State  had  proved  by  John  Pierce 
that  he  had  not  talked  to  Tom  Norman,  of  Hunt  County,  about  getting 
the  defendant  discharged  from  the  employ  of  Harrell  &  Bro.,  the  court 
erred  in  not  permitting  him  to  prove  by  said  Norman  that  Pierce  did 
talk  to  him  on  said  subject.  What  may  have  occurred  between  the  wit- 
ness Pierce  and  Tom  Norman  about  this  matter,  it  occurs  to  us,  was 
purely  hearsay,  unless  it  was  intended  to  prove  that  deceased  procured 
Tom  Norman  to  endeavor  to  secure  the  removal  of  defendant  from  the 
employ  of  Harrell.  This  the  bill  does  not  undertake  to  show.  It  shows 
that  the  witness  denied  having  a  conversation  with  Tom  Norman,  of 
Hunt  County,  in  regard  to  having  Harrell  &  Bro.  release  defendant  from 
their  employment.  All  that  was  proposed  to  be  proved  in  said  conversa- 
tion was  that  the  witness  said  to  Tom  Norman,  of  Hunt  County,  "that 
Tom  Norman  of  Collin  had  asked  him  to  get  defendant  discharged  from 
the  employ  of  Harrell  &  Bro.'^  It  seems  from  the  bill  itself  that  the  wit- 
ness admitted  that  Norman  of  Collin  County  had  suggested  the  matter 
to  him.  The  only  contradiction  involved  was  whether  or  not  the  witness 
Pierce  had  ever  had  a  conversation  in  regard  to  said  matter  with  Tom 
Norman  of  Hunt  County.  It  occurs  to  us,  as  presented  by  this  bill,  that 
the  matter  was  hearsay,  and  was  purely  collateral. 

On  the  trial  of  said  case,  appellant's  eighth  bill  of  exceptions  shows 
"that  he  introduced  N.  K.  Harrell  as  a  witness,  and  asked  him  if  he  had 
ever  had  any  talk  with  John  Pierce  in  which  said  Pierce  said  anything 
to  him  about  discharging  defendant  from  the  employ  of  N.  K.  Harrell  & 
Bro.,  and,  if  so,  what  he  said,  expecting  the  witness  to  answer  that  after 
Charley  Green  was  shot,  and  after  defendant  had  surrendered,  and  gone 
to  work  for  him  again,  that  said  John  Pierce  came  to  witness,  and  asked 
him  to  discharge  defendant  from  his  employ,  and  advised  him  to  do  so 
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on  the  ground  that  it  would  injure  the  business  of  said  Harrell  if  de- 
fendant continued  to  work  for  him/'  This  was  excluded,  and  a  bill  of 
exceptions  was  reserved.  Now,  it  would  have  been  perfectly  competent, 
in  order  to  show  that  the  witness  John  Pierce  was  prejudiced  against 
appellant,  that  he  endeavored  to  have  his  employers  discharge  him,  but 
the  witness  Pierce  should  have  been  first  asked  about  this  matter,  to  afford 
him  an  opportunity  of  denying  or  explaining  the  same.  His  explanation 
might  have  been  such  as  to  have  obviated  the  necessity  of  any  contra- 
dictory evidence.  If  he  had  denied  the  same,  then,  as  showing  prejudice 
on  his  part  against  appellant,  it  would  have  been  competent  to  have  con- 
tradicted him  upon  this  collateral  matter.  The  bill  fails  to  show  that 
John  Pierce  was  asked  any  questions  in  regard  to  this  matter,  or  that  any 
predicate  was  laid  for  its  introduction;  and  it  fails  to  show  that  the  pur- 
pose and  object  of  this  testimony  was  to  show  prejudice  on  the  part  of 
Pierce.  If  he  had  been  asked  as  to  this  prejudice,  he  might  have  ad- 
mitted that  he  entertained  such  prejudice,  and  there  would  have  been  no 
necessity  for  any  further  investigation.  If  he  had  denied  such  prejudice, 
and  this  matter  had  been  called  to  his  attention,  he  might  have  admitted 
suggesting  that  appellant  be  discharged,  but  on  such  grounds  as  would 
have  entirely  relieved  the  case  of  any  prejudice  on  his  part.  The  bill  as 
presented  does  not  show  any  error  on  the  part  of  the  court  in  excluding 
this  evidence. 

Appellant  contend*  that  the  court  erred  in  its  charge  to  the  jury  in 
failing  to  charge  on  the  law  of  manslaughter,  because  the  evidence  raised 
that  issue.  "He  insists  thart  conditions  and  circumstances  which  are 
capable  of  creating  sudden  passion,  and  render  the  mind  incapable  of 
cool  reflection,  might  constitute  adequate  cause  so  as  to  reduce  homicide 
to  manslaughter,  and  he  urges  that  the  circumstances  existed  in  this  case. 
He  furthermore  urges  that  the  jury  may  have  believed  that  the  appellant 
wrongfully  interfered  in  the  fight  that  was  going  on  between  Bishop, 
Thomas,  and  Riley  Green,  but  still  may  have  believed  that  Charley  Green 
drew  his  pistol  on  appellant  before  appellant  fired,  or  made  any  demon- 
stration to  fire  at  him,  and  that  the  act  of  Charley  Green  in  presenting 
his  pistol  at  appellant  was  sufficient  to  arouse  in  the  mind  of  appellant 
such  terror  as  to  render  his  mind  incapable  of  cool  reflection,  thereby 
producing  adequate  cause  for  appellant  to  shoot  said  Charley  Green,  and 
still  they  may  have  held  in  doing  so  he  was  not  justified,  by  reason  of  his 
wrongfully  engaging  in  the  controversy  between  the  other  parties,  under 
which  state  of  case  the  case  would  have  been  manslaughter,  and  not 
murder  in  the  second  degree."  If  appellant  wrongfully  interfered  in  the 
fight  between  Hiley  Green  and  Thomas  on  the  one  side  and  Bishop  on 
the  other,  evidently  he  did  so  as  an  original  conspirator  with  Bishop, 
Yeager,  and  others  on  the  one  side  against  the  Greens  and  Henley  and 
Thomas  and  others,  on  the  other  side.  If  the  jury  believe  that  he  wrong- 
fully entered  into  said  combination,  then  his  offense  in  killing  deceased 
could  not  be  reduced  to  manslaughter.  If  he  entered  into  said  diffi- 
culty as  one  of  the  original  conspirators,  and  if  in  the  progress  of  the 
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difficnl'ty,  and  while  he  was  firing  at  Thomas^  he  saw  Chariey  Green  in 
the  act  of  firing  at  him,  and  he  then  fired  at  Chariey  Green,  and  killed 
him,  it  could  not  be  less  than  murder  in  the  second  degree.  In  the  light 
of  the  circumstances  presented  by  the  evidence,  whenever  it  is  conceded 
that  defendant  wrongfully  engaged  in  the  fight  going  on  between  Riley 
Green  and  Thomas  on  the  one  side  and  Bishop  on  the  other,  such  con- 
cession apprehends  that  there  was  an  understanding  beforehand — that 
is,  before  Yeager  and  Henley  engaged  in  their  altercation  (which  was 
the  occasion  of  the  difficulty);  that  appellant  entered  into  said  fight 
willingly,  and  engaged  in  a  contest  with  deadly  weapons,  in  which  he  or 
his  adversary  might  be  killed.  If  appellant  did  not  engage  in  said  fight 
willingly,  but  merely  happened  there,  without  any  understanding  that 
he  was  to  stand  by  his  side  in  any  anticipated  difficulty,  and  if  Riley 
Green  and  Thomas  jumped  on  Bishop,  and  got  him  down,  and  Bishop 
was  in  danger  of  his  life  or  of  serious  bodily  injury  to  his  person,  or  it 
so  appeared  to  the  defendant  from  his  standpoint,  then  he  did  not  engage 
in  said  altercation  wrongfully;  but,  if  he  shot  at  Thomas  under  such  cir- 
cumstances, he  had  a  right  to  shoot  at  him;  and,  if  deceased  turned  upon 
him  in  the  attitude  of  firing,  or,  from  defendant's  standpoint,  apparently 
about  to  fire,  defendant's  right  to  fire  upon  deceased  would  be  unim- 
paired. Such  act  on  his  part  could  not  possibly  be  manslaughter,  but 
would  be  in  self-defense.  The  charge  of  the  court  on  self-defense  gave 
defendant  the  absolute  right  of  self-defense  undei^  such  conditions.  "We 
can  not  conceive  that  the  court  would  have  been  justified,  in  giving  a 
charge  on  manslaughter  based  on  appellant's  wrongful  interference  in 
the  fight  between  Bishop  on  the  one  side  and  Thomas  and  Green  on  the 
other.  We  think  such  a  charge  would  have  been  erroneous.  Counsel, 
in  discussing  the  case,  admit  that  if  this  question  is  looked  to  in  the  light 
of  the  testimony  of  the  defendant,  there  is  no  manslaughter  in  the  case, 
but  insist  that  we  are  not  circumscribed  by  his  testimony  alone,  but 
there  may  be  other  facts  in  the  case  that  would  require  the  court  to  give 
a  charge  on  manslaughter.  There  may  be  such  cases,  but  in  this  case, 
however,  if  we  look  only  to  the  testimony  of  the  defendant,  there  is  noth- 
ing in  it  that  would  authorize  a  charge  on  manslaughter.  Looking  to 
his  evidence,  the  court  would  not  have  been  justified  in  giving  man- 
slaughter, as  it  only  raised  the  issue  of  self-defense,  and,  if  the  court  had 
given  a  charge  on  manslaughter,  he  might  have  had  just  cause  of  com- 
plaint, because  such  a  charge  would  not  have  been  from  his  standpoint. 
If  we  look  beyond  his  testimony  to  that  of  other  witnesses  for  the  de- 
fense who  testified  as  to  the  difficulty  between  Bishop  on  the  one  side,  who 
was  appellant's  friend,  and  Riley  Green  and  Thomas  on  the  other,  still 
we  fail  to  see  how  the  court  was  required  to  give  a  charge  on  man- 
slaughter. From  their  testimony  appellant  was  either  justified  in  en- 
gaging in  the  difficulty,  and  so  not  wrongfully  entering  into  it,  or  was 
justified  during  the  progress  of  the  difficulty  in  shooting  Charley  Green. 
If  he  entered  into  said  difficulty  not  justifiably,  but  wrongfully,  and 
shot  Charley  Green  in  the  progress  thereof,  at  the  least  he  would  be 
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guilty  of  murder  in  the  second  degree,  and  not  manslaughter.  There  is 
nothing  in  their  testimony  showing  conditions  that  would  produce  ade- 
quate cause  to  engender  passion  suflScient  to  render  appellant's  mind 
incapable  of  cool  reflection.  Their  testimony  fails  to  make  any  adequate 
cause. 

Appellant  contends  that  the  court  committed  an  error  in  charging  on 
mutual  combat,  insisting  there  is  no  testimony  in  the  case  raising  the 
issue.  On  this  subject  the  charge  of  the  court  was  as  follows:  "The 
doctrine  of  self-defense,  hereinbefore  set  out,  applies  to  a  defensive,  and 
not  an  offensive,  act,  and  is  limited  to  necessity,  or  apparent  necessity, 
and  can  not  exceed  the  bounds  of  mere  defense  and  prevention;  and 
where  a  person  voluntarily  engages  in  a  combat,  knowing  that  it  may 
or  will  probably  result  in  death,  or  some  serious  bodily  injury  that  might 
produce  the  death,  of  his  adversary  or  himself,  he  can  not  claim  to  have 
acted  in  self-defense.  Therefore,  if  you  find  that  a  controversy  existed 
between  Bob  Mitchell  and  some  of  his  friends  on  the  one  side,  and  Riley 
Green  and  some  of  his  friends  on  the  other  side,  and  that  the  controversy 
was  about  to  culminate  in  a  difficulty,  and  if  you  further  find  that  the 
defendant  voluntarily  made  himself  a  party  to  the  controversy  and  the 
difficulty  that  ensued,  knowing  that  the  difficulty  would,  or  might  prob- 
ably, result  in  death  or  some  serious  bodily  injury  that  might  produce 
death  of  some  one  or  more  persons  engaged  in  the  difficulty,  and  if  you 
further  find  that  the  defendant  shot  and  killed  Charley  Green  in  the  pro- 
gress of  the  difficulty,  then  the  doctrine  of  self-defense,  hereinabove  set 
out,  would  not  apply,  and  he  would  not  be  justifiable,  and  this  would 
be  the  case,  no  shatter  to  what  extremity  he  may  have  been  reduced  in 
the  course  of  the  difficulty/^ 

We  will  summarize  sufficient  of  the  testimony  to  indicate  the  shape 
of  the  case  which,  in  our  opinion,  authorized  this  charge.  A  feud  had 
existed  for  some  time  in  the  little  town  of  Celeste,  in  Hunt  County,  be- 
tween two  rival  livery  stables,  one  owned  and  run  by  J.  E.  Bishop  and 
Bob  Mitchell,  a  brother  of  the  defendant,  and  the  other  being  owned  by 
Riley  Green  and  Thomas.  This  feud  involved  the  employes  of  the  two 
livery  stables  and  others  in  the  town,  including  the  defendant,  E.  D. 
Mitchell,  and  Charley  Green  (a  brother  of  Riley  Green),  who  lived  in 
Kingston,  some  three  miles  distant.  The  record  shows  that  this 
rivalry  was  engendered  by  opposition  in  business,  and  had  been 
progressing  for  sometime,  and  reached  a  crisis  about  the  time 
the  difficulty  occurred.  On  that  morning  Riley  Green  had  tele- 
graphed to  his  brother^  Charley  Green,  at  Kingston,  to  come  over;  and 
the  evidence  indicates  that  after  he  arrived  at  Celeste  the  Green  people 
determined  to  bring  the  fight  on  at  the  depot,  where  the  rival  hacks  went 
to  meet  the  train,  about  9  or  10  o'clock.  The  difficulty  was  to  be  brought 
on  by  Riley  Green  making  an  assault  on  Bob  Mitchell,  but  it  so  happened 
on  that  particular  morning  that  Bob  Mitchell  was  sick,  and  did  not  come 
to  the  train.  The  evidence  indicates  that  the  owners  of  the  other  stable, 
after  becoming  aware  of  what  was  going  on,  prepared  for  the  fray.    Early 
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that  morning  Bob  Mitchell  and  Yeager  attacked  John  Henley,  an  em- 
ploye of  the  Green  stable,  while  he  was  up  in  town.  They  cursed  and 
abused  him.  It  seems  in  that  connection  defendant  appeared  on  the 
scene,  and  told  the  boys  to  let  Henley  alone;  that  they  had  cursed  him 
enough.  Subsequently  Henley  met  Yeager,  and  challenged  him  to  settle 
it  that  morning  by  fighting  it  out,  and  the  parties  agreed  to  meet  ia 
front  of  Short' 8  comer  and  have  a  fight.  Henley  went  to  the  Green  stable 
and  got  his  crowd;  and  Yeager  went  by  the  store  where  the  defendant 
was,  spoke  with  him,  then  went  on  down  to  the  Mitchell  stable,  gcft  the 
balance  of  the  boys,  and  both  parties  met  at  Short's  comer.  There 
Mitchell  and  Henley  confronted  each  other  for  a  short  time.  Some  sug- 
gestion was  made  by  some  of  the  Mitchell  party  that  Yeager  was  too 
small  to  fight  Henley,  and  an  altercation  ensued  between  the  Mitchells 
and  their  friends  on  the  one  side  and  the  Greens  on  the  other.  Some 
words  passed  between  them,  in  which  both  defendant  and  deceased  par- 
ticipated. During  the  altercation,  while  Henley  and  Yeager  were  con- 
fronting each  other,  defendant  stated  to  Riley  Green  that  he  had  heard 
that  he  was  going  to  whip  Bob,  and  that  he  told  him  that  Bob  was  sick, 
but  he  would  take  his  place.  Some  of  the  witnesses  indicate  that  some 
words  passed  here  between  defendant  and  deceased.  The  testimony 
shows  that  the  parties  on  both  sides  were  aimed,  and  ready  for  a  fight, 
and  were  willing  to  fight.  It  appears  that  from  some  cause  the  difficulty 
did  not  come  off  between  Yeager  and  Henley,  Mitchell  suggesting  that 
Yeager  was  not  big  enough  to  fight  Henley.  At  this  juncture  Bishop 
stated  to  Riley  Green  that  he  understood  that  he  had  said  that  he  was  the 
son  of  a  bitch  that  had  whipped  his  negroes,  and  run  them  off  from  his 
stable  while  he  was  gone.  Riley  Green  at  first  denied  this,  and  Bishop 
said  he  could  prove  it  by  Bob  Nelson,  one  of  the  Mitchell  party;  and 
Nelson  spoke  up,  and  said  that  Riley  Green  had  told  him  that.  Green 
then  admitted  he  had  said  it,  and  Bishop  told  him  that  anybody  that  said 
he  had  whipped  his  negroes  and  run  them  ofl"  was  a  damn  lying  son  of  a 
bitch.  About  'the  time  he  made  this  remark,  Thomas  stmck  him,  and 
Bishop  began  to  draw  his  pistol.  Thomas  struck  him  again,  and  knocked 
him  down.  About  this  time  Bishop's  pistol  fired,  and  Riley  Green 
jumped  in  and  engaged  in  the  fight,  either  to  take  the  pistol  from  Bishop 
or  to  assist  Thomas.  According  to  some  of  the  witnesses,  the  defendant 
then  drew  his  pistol  and  fired  at  Thomas  twice. 

The  State's  witnesses  show  that  Charley  Green  was  standing  off  to 
one  side,  about  ton  feet  away  from  the  parties  fighting,  and  making  no 
demonstration ;  that  after  defendant  had  fired  twice  at  Thomas  he  then 
raised  his  ])i?tol,  and  fired  at  Charley  Green,  whose  back  or  side  was  to 
him,  two  or  three  times.  About  this  time  Charley  Green  pulled  his 
pistol.  Defendant  ran,  and  deceased  pursued  him  some  little  distance, 
firing  three  shots  at  him.  Defendant  and  some  of  his  witnesses  stated 
that  after  he  had  fired  two  or  three  shots  at  Thomas,  the  deceased,  Char- 
ley Green,  turned  on  the  dofend«nnt  with  his  pistol  in  his  hand,  and  that 
defendant  then  shot  at  him,  and  he  kept  on  turning  and  got  nearly 
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around,  and  he  fired  the  second  time  at  him;  that  he  tried  to  shoot  the 
third  time,  but  his  pistol  snapped,  and  he  then  ran  down  the  sidewalk, 
and  the  deceased  fired  two  or  three  shots  at  him. 

Some  of  the  defendant's  witnesses  testified  that  while  Thomas  and 
Riley  Green  had  J.  E.  Bishop  down,  beating  him,  and  his  pistol  was  fir- 
ing, that  the  deceased  fired  two  shots  in  the  crowd,  evidently  for  the  pur- 
pose of  killing  Bishop;  and  about  that  time  turned  toward  the  defendant 
with  his  pistol,  and  fired  at  defendant  about  the  same  time  that  defendant 
fired  at  him. 

The  record  abundantly  shows  that  bad  blood  had  existed  between  these 
two  factions  for  a  considerable  length  of  time;  ithat  the  parties  on  that 
particular  morning  were  both  looking  for  the  difficulty.  The  deceased 
and  his  friends  expected  to  bring  it  on  at  the  depot,  and  defendant's 
friends  unquestionably  made  an  attack  on  John  Henley  on  the  same 
morning;  and  subsequently  the  fight  was  made  up  between  the  fac- 
tions to  come  o£E  in  front  of  Shorf  s  corner.  All  of  the  parties  on  both 
sides,  except  Bob  Mitchell,  who  was  sick,  appear  to  have  been  on  hand, 
and  armed  for  the  occasion.  True,  appellant  does  not  say  that  Yeager 
told  him  what  was  up,  but  it  is  a  little  singular  that  Yeager  happened 
in  the  store  where  defendant  stayed,  and  showed  himself  to  the  defend- 
ant, just  prior  to  his  going  to  the  stable  for  the  other  boys  on  his  side; 
and  when  he  came  back  with  the  other  boys,  and  proceeded  to  Short's 
comer,  it  seems  that  appellant  was  on  hand.  He  explains  that  he  had  his 
pistol  because  he  expected  to  go  to  a  place  known  as  Merit,  to  a  public 
school  entertainment;  but  he  was  not  then  on  his  way  to  Merit,  but  was 
at  the  particular  place,  and  armed  with  his  pistol.  He  stated  several  times 
that  he  understood  the  parties  intended  to  whip  Bob  Mitchell  that  morn- 
ing, and  that  he  was  there  to  stand  in  Bob's  shoes;  that  Bob  was  sick; 
and  his  acts  and  conduct  all  indicate  that  he  was  there  ready  to  engage 
in  the  fight  if  it  should  come  off.  Under  such  a  state  of  case,  it  occurs  to 
ns  that  the  difficulty  which  ensued  was  a  mutual  combat,  and  the  court 
properly  gave  a  charge  on  that  phase  of  the  case. 

In  our  opinion,  the  law  of  imperfect  self-defense  predicated  on  mutual 
combat  did  not  arise  in  this  case.  If  appellant  engaged  in  the  combat  at 
all,  it  was  with  felonious  intent;  it  was  with  a  deadly  weapon,  and  under 
circumstances  which  indicate  that  persons  on  one  or  both  sides  in  the 
difficulty  might  be  killed.  The  court's  charge  on  self  defense  was  predi- 
cated solely  on  the  idea  that  appellant  did  not  go  to  the  scene  of  the  diffi- 
culty and  was  not  there  for  the  purpose  of  engaging  in  a  mutual  com- 
bat, and  that,  if  there  was  no  mutual  combat  in  the  case,  and  deceased 
fired  at  the  defendant  first,  or  was  making  some  hostile  demonstration 
indicating  a  purpose  to  kill,  and  defendant  then  fired  on  deceased,  and 
killed  him,  that  he  would  be  perfectly  justifiable  in  his  action.  This  was 
the  converse  of  the  proposition  presenting  self-defense,  if  there  was  no 
mutual  combat  in  the  case. 
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Nor,  in  our  opinion,  was  there  any  error  in  the  failure  of  the  court 
to  instruct  the  jury  that,  if  deceased  attempted  to  take  the  life  of  Bishop, 
defendant  would  have  the  right  to  slay  him.  True,  some  of  the  defend- 
ant's witnesses  state  that  the  deceased  had  fired  or  was  in  the  act  of  firing 
at  Bishop  when  defendant  shot  him.  But,  viewing  the  case  from  the 
defendant's  standpoint,  whether  this,  be  true  or  false  could  not  have 
affected  him.  He  did  not  see  this.  There  is  no  pretense  from  his  stand- 
point that  he  fired  on  deceased  to  keep  him  from  killing  Bishop.  He 
fired  at  deceased  solely,  according  to  his  testimony,  to  prevent  deceased 
from  killing  him. 

Appellant  complains  because  the  court  in  its  charge  limited  his  right 
of  self-defense  to  an  assault  on  him  with  intent  to  kill  him, 
made  by  deceased,  or  to  some  act  done  by  deceased,  showing  ev- 
idently that  he  intended  to  kill  defendant.  The  vice  suggested 
by  this  charge  is  that,  if  deceased  was  doing  some  act  which  indi- 
cated that  his  purpose  was  to  inflict  serious  bodily  injury  on  defend- 
ant, his  right  of  self-defense  against  such  an  act  would  be  equally  perfect. 
If  there  was  any  testimony  in  the  case  showing  that  deceased,  if  he  made 
an  assault  on  the  defendant,  had  a  less  purpose  than  an  inteibt  to  take 
his  life,  the  contention  would  have  great  force ;  but  there  is  no  such  testi- 
mony in  this  case.  If  deceased  was  in  the  act  of  making  an  assault  on 
the  defendant  at  all,  it  was  for  the  purpose  of  taking  his  life.  He  was 
then  about  to  shoot  him  with  a  pistol,  and  we  fail  to  understand  how 
the  charge  in  question  could  have  injured  the  rights  of  appellant. 

Appellant  further  complains  that  the  court  limited  his  right  of  self- 
defense  to  actual  necessity.  Strictly  speaking,  the  evidence  shows,  if 
anything,  an  actual,  and  not  an  apparent,  danger;  but  the  court  in- 
structed the  jury  to  regard  the  circumstances  from  the  defendant's 
standpoint,  and,  furthermore,  that  the  doctrine  of  self-defense  is  limited 
to  necessity  or  apparent  necessity.    This,  we  think,  was  sufiScient. 

In  our  opinion,  there  was  nothing  in  appellant's  motion  for  a  new  trial. 
Even  if  it  be  conceded  that  some  one  else  fired  a  shot  at  deceased,  it 
would  not  alter  the  result.  The  affidavit  of  newly-discovered  evidence 
is  too  indefinite,  and  does  not  attempt  to  show  who  may  have  fired  such 
other  shot.  There  being  no  errors  in  the  record,  the  judgment  is  af- 
firmed. 

Afflrtned. 

[N'oTE. — The  motion  of  appellant  for  a  rehearing  was  overruled  De- 
cember 22,  1897,  without  a  written  opinion. — Reporter.] 
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Ed  Undbbwood  y.  The  State. 

No.  1423.    Decided  June  2%  1897. 

1.    Contimiance— Diligence. 

Where  the  indictment  was  returned  on  the  1st  of  January,  process  was  issued 
the  31st  of  March,  and  returned  not  executed  the  12th  of  April,  three  days  before 
the  trial,  which  was  on  the  15th  of  April,  it  is  apparent  that  diligence  is  not  shown. 

8.    Bobbery— Ck>ntinuaiice  to  Prove  Alibi. 

On  a  trial  for  robbery  alleged  and  shown  to  have  been  committed  on  the  after- 
noon of  the  7th  of  December,  an  application  for  continuance,  to  prove  an  alibi, 
which  would  only  establish  defendant's  whereabouts  from  the  lltk  to  the  18th  of 
December,  manifestly  does  not  cover  the  time  of  the  robbery,  and  it  was  not  error 
to  overrule  the  application. 

8.    Ohange  of  Venue— Bill  of  Bxception»— Practice  on  Appeal. 

The  action  of  the  court  in  overruling  a  motion  to  change  the  venue  will  not  be 
revised  on  appeal,  unless  the  bill  of  exceptions  reserved  to  the  action  contains  the 
testimony,  if  any,  which  was  adduced  on  the  hearing  of  the  motion.  Following 
Blackwell  v.  State.  29  Texas  Grim.  App.,  194. 

4.  Witnesses— Joint  Defendants. 

Parties  who  are  charged  jointly  or  severally  with  the  same  offense  can  testify 
for  the  State  against  each  other. 

5.  Competency  of  Witness  Who  Has  Been  ConTicted  but  Where  Appeal  Is 

Pending. 
A  party  convicted  of  crime  is  not  a  convict  so  as  to  deprive  him  of  his  competency 
as  a  witness  until  he  has  had  the  court  of  last  resort,  to  which  he  carries  his  case, 
pass  upon  said  ease.    Following  Arcia  v.  State,  26  Texas  Grim.  App.,  198. 

6.  Extradition— Tried  for  a  Different  Offense— Practice. 

A  contention  on  the  part  of  defendant,  that  he  had  been  extradited  for  a  murder 
of  which  he  had  been  acquitted,  and  that  he  could  not  be  placed  upon  trial  for  an> 
other  and  different  offense,  can  not  be  availed  of,  for  the  first  time,  on  a  motion 
for  new  trial.  And  in  no  event  will  such  matter  be  revised  where  the  matters  relating 
thereto  have  not  been  placed  before  the  trial  court  and  presented  by  the  record  on 
appeal. 

Appeal  from  the  Criminal  District  Court  of  Harris.  Tried  before 
Hon.  E.  D.  Cavin. 

Appeal  from  a  conviction  for  robbery;  penalty,  fifteen  years  imprison- 
ment in  the  penitentiary. 

The  indictment  charged  appellant  and  one  Joe  Burger  and  one  August 
Otto  jointly  with  committing  a  robbery,  by  exhibition  of  firearms,  on 
the  15th  of  December,  1895,  upon  one  Joe  Levy,  and  taking  from  said 
Levy  $18  in  money. 

Appellant  made  a  motion  for  a  change  of  venue  based  upon  both  the 
statiitory  grounds,  which  motion  was  overruled;  but  the  bUl  of  exceptions 
to  the  ruling  does  not  set  out  the  evidence  adduced  on  the  motion. 
Thereafter,  at  the  same  term  of  court,  appellant  moved  for  a  severance 
on  the  trial  from  his  codefendant,  which  was  granted;  and,  defendants 
having  failed  to  agree  upon  the  order  in  which  they  were  to  be  tried, 
the  court  ordered  that  the  trial  proceed  as  to  this  appellant. 
38  Texas  Crim.  App.— 13 
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Appellant  then  filed  his  motion  for  a  continuance,  which  was  overruled, 
and  the  matters  pertaining  to  which  will  he  found  fully  stated  in  the 
opinion,  infra. 

Joe  Levy,  a  witness  for  the  State,  testified  as  follows :  **My  name  is 
Joe  Levy;  I  reside  in  Houston,  Harris  County,  Texas;  my  place  of  busi- 
ness is  at  the  corner  of  Jefferson  and  Louisiana  Streets,  Houston,  Texas; 
I  was  at  my  place  of  business  between  8 :30  and  9  o^clock  one  Saturday 
night  in  December,  1895;  it  was  between  the  8th  to  the  11th  of  the 
said  month,  I  think,  but  I  don't  remember  the  exact  date,  but  know  it 
was  a  Saturday  night,  when  three  men  entered  my  store,  two  of  whom 
I  have  since  identified  as  the  defendant,  Ed  Underwood,  and  Joe  Burger; 
"Underwood  stopped  at  the  door,  and  the  other  two  came  inside;  one  of 
them,  Burger,  I  think,  bought  some  tobacco,  and  gave  me  a  five  dollar 
bill  to  change;  I  was  suspicious  of  them  and  hesitated,  but  just  then  a 
colored  girl  came  in,  and  I  felt  like  I  had  some  protection  then.  I  started 
to  make  the  change  when  I  heard  the  demand  for  my  money;  I  looked 
up,  and  I  saw  that  Otto  and  Burger  had  their  pistols  drawn  on  me;  I 
was  afraid  they  would  kill  me  if  I  refused  to  obey  them.  I  handed  them 
my  money,  $16,  all  I  had;  it  was  silver  coin — United  States  silver  coin 
money.  Then  Underwood  came  in  and  said,  ^TTou  have  a  watch.^*  He 
took  hold  of  me,  and  forcibly  took  my  watch;  it  was  a  silver  watch.  All 
this  was  in  Harris  County,  Texas.  I  had  never  seen  either  of  these  parties 
before  the  night  of  the  robbery.  I  was  then  very  much  frightened  and 
excited.  I  never  saw  them  again  until  I  saw  them  in  the  county  jail 
sometime  in  the  month  of  October  or  November  following  the  robbery. 
I  identified  them  when  I  saw  them  in  the  jail  as  the  parties  that  robbed 
me.  I  did  not  belong  to  a  political  organization  called  the  Eagle  Club 
during  .the  early  part  of  the  year  1896,  and  did  not  meet  and  talk  to  the 
defendant  Ed  Underwood  at  any  such  meetings,  nor  did  I  see  him  there. 
I  gave  up  my  money  and  my  watch  because  those  men  forced  me  to  give 
them  up ;  they  aimed  their  pistols  at  me,  and  demanded  my  money,  and 
Underwood  said  if  I  did  not  give  it  up  it  would  be  the  last  of  my  life,  and 
he  (Underwood)  pulled  my  watch  out  of  my  pocket  and  took  it  away  from 
me.  As  soon  as  they  finished  robbing  me  they  left  my  store;  and  soon 
after  they  were  gone,  that  same  night,  I  sent  a  man  to  a  neighboring 
drugstore  to  telephone  to  the  police  station.'^ 

Joe  Levy,  a  witness  for  the  State,  being  recalled,  testified  as  follows: 
"The  robbery  that  I  have  testified  about  was  committed  by  Burger,  Otto, 
and  the  defendant,  Ed  Underwood,  in  December,  1895,  Saturday  night; 
don't  remember  the  date.  Burger  and  Otto  took  out  pistols;  all  three 
had  pistols.  Never  knew  or  saw  them  before  that.  I  first  learned  their 
names  while  they  were  under  arrest  in  jail." 

Minnie  Williams,  a  witness  for  the  State,  testified:  "My  name  is 
Minnie  Williams.  I  live  in  Houston;  was  in  Joe  Lev}^s  store  the  night 
he  was  robbed.  He  was  robbed  by  Joe  Burger,  August  Otto,  and  Ed 
Underwood  [pointed  out  the  defendant  Unden^'ood  in  court  as  one  of 
the  robbers].    I  went  into  the  store  just  as  thoy  did,  or  a  little  ahead 
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of  them.  I  had  never  seen  them  before.  When  they  pulled  their  pistols 
and  demanded  the  money  from  Joe  Levy,  I  holloed,  and  started  to  run. 
Underwood  grabbed  at  my  head  and  told  me  to  stop,  and  said,  'You 
damned  little  bitch,  I  am  not  after  you.^    I  got  away,  and  ran  home." 

Joe  Burger,  who  was  a  codefendant,  testified  for  the  State,  and  he 
corroborated  the  testimony  of  the  witnesses  Levy  and  Minnie  Williams. 

Defendant  objected  to  the  testimony  of  this  witness,  the  objection,  as 
show  by  his  bill  of  exceptions  number  3,  being  as  follows : 

"Because  the  said  witness  was  a  codefendant  and  jointly  indicted  with 
the  defendant  Underwood,  and  because  the  said  Burger  had  not  been 
offered  as  a  witness  in  his  own  behalf  or  in  behalf  of  the  defendant  Un- 
derwood, and  the  case  against  the  said  Burger  was  still  pending,  he  hav- 
ing not  been  tried  on  the  said  charge  and  no  nolle  prosequi  had  been  en-^ 
tered  by  the  State  of  the  charge  against  the  said  Burger.  And  because^, 
at  the  former  term  of  this  court,  the  said  Burger  had  been  tried  and  con- 
victed of  the  crime  of  robbery  and  his  punishment  assessed  at  confine- 
ment in  the  State  penitentiary  for  a  tenn  of  ten  years,  and  that  in  the 
said  cause  the  said  Burger  had  pleaded  guilty  to  the  said  charge  of  robr 
bery  at  the  said  former  term,  all  of  which  appears  of  record  in  this  court; 
and  because  the  said  Burger  was  still  resting  under  the  said  verdict  and 
judgment  and  sentence.  And  further,  because  the  procuring  of  the  evi- 
dence of  the  said  Burger  is  the  result  of  a  trade  or  bargain  between  the 
district  attorney  and  the  said  Burger,  whereby  it  was  agreed  and  under- 
stood by  and  between  the  said  district  attorney  and  the  said  Burger,  that^ 
if  he  would  testify  against  this  defendant  in  the  case  tried  at  the  former 
term  of  this  court,  and  in  this  case,  and  would  swear  that  this  defendant. 
Underwood,  and  himself  committed  the  robberies  with  which  they  both 
stood  jointly  charged,  a  mild  punishment  would  be  recommended  in  the 
former  ease,  and  that  the  case  now  on  trial  would  be  dismissed  as  to  the 
said  Burger;  and  the  evidence  now  sought  to  be  obtained  from  the  said 
Burger  was  to  be  the  price  paid  by  him  for  immunity  from  prosecution 
in  this  case.  Which  said  objection  was  by  the  court  overruled,  and  to 
which  ruling  of  the  court  defendant  then  and  there  in  open  court  ex- 
cepted, and  here  now  tenders  his  bill  of  exceptions,  and  asks  the  same 
be  allowed,  signed  and  ordered  filed  by  the  clerk  as  a  part  of  the  record 
in  this  case,  which  is  accordingly  done,  this  29th  day  of  April,  1897,  with 
and  subject  to  the  following  additional  statements  and  qualifications: 

^T^his  approval  is  not  intended  to,  and  does  not  certify  that  the 
grounds  of  objection  set  forth  in  so  much  of  this  bill  beginning  with  the 
words,  'and  further,  because  the  procuring  of  the  evidence  of  said  Bur- 
ger,' and  ending  with  the  words,  'immunity  from  prosecution  in  this 
case,'  are  true,  or  in  fact  existed,  and  said  approval  is  only  intended  to, 
and  does,  only  certify  that  said  grounds  were  stated  by  counsel  in  making 
the  objections  to  the  testimony  of  the  witness  Burger.  The  witness  Bur- 
ger, at  the  same  term  of  court  at  which  he  was  convicted,  gave  notice  of 
appeal  to  the  Court  of  Criminal  Appeals  of  Texas,  from  the  judgment  of 
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conviction  in  the  case,  in  which  it  is  recited  in  this  hill  he  was  convicted; 

and  said  case  was,  at  the  time  said  Burger  testified  in  this  case,  and  still 

is,  pending  on  appeal  in  said  Conrt  of  Criminal  Appeals  upon  said  appeal. 

[Signed]  ''E.  D.  Cavin, 

**Judge  of  the  Criminal  District  Court  of  Harris  Couiuty,  Texas/' 

J.  B.  Brockman,  for  appellant. 

Mann  Trice,  Assistant  Attomey-Gleneral,  for  the  State. 

DAVIDSON,  Judge. — ^Appellant  was  convicted  of  robbery,  and  his 
punishment  assessed  at  fifteen  years  in  «the  penitentiary;  hence  this  ap- 
peal. 

When  his  case  was  called  for  trial,  appellant  filed  his  application  for 
a  continuance  on  account  of  the  absence  of  Aiken  Polkinghom,  H.  Polk- 
inghom,  and  R.  E.  Polkinghom,  alleged  residents  of  Harris  County. 
This  process  was  issued  on  the  31st  day  of  March,  1897.  The  indictment 
was  returned  into  court  on  January  1,  1897.  The  process  was  returned 
on  the  12th  of  April,  1897,  not  executed.  It  is  apparent  that  the  dili- 
gence used  was  not  sufficient.  The  case  was  tried  on  April  15,  1897.  By 
each  and  all  of  the  witnesses,  defendant  expected  to  prove  that  "on  the 
night  of  the  15th  of  December,  1895,  and  for  some  time  prior  thereto, 
and  afterwards,  the  foster  mother  of  the  defendant,  Mrs.  Clara  Under- 
wood, was  seriously  ill.  The  said  witnesses,  on  the  night  of  the  15th  of 
December,  1895,  were  at  the  house  of  George  E.  Underwood  and  his 
wife,  Mrs.Clara  Underwood,  and  defendant  was  also  there.  That  he  came 
from  his  work  between  5  and  6  o'clock  in  the  afternoon,  and  remained 
at  the  house  during  the  entire  night,  and  slept  in  the  room  with  the  de- 
fendant.'^ By  the  witness  Aiken  Polkinghom,  "he  expected  to  prove 
that  he  slept  in  the  same  bed  with  the  defendant  on  that  night."  He 
also  alleges  that  these  witnesses  were  at  the  time  boarding  at  the  house 
of  his  foster  father,  Geo.  E.  Underwood,  and  their  usual  and  customary 
hour  for  retiring  was  about  9  o'clock.  In  other  words,  he  expected  to 
prove  an  alibi  by  the  absent  witnesses  on  the  night  of  the  15th  of  Decem- 
ber, 1895. 

If  the  facts  expected  to  be  proved  would  not  tend  to  substantiate  this 
fact,  then  they  would  be  useless  in  the  case.  This  is  the  only  night  spec- 
ified by  defendant,  though  in  a  general  way  he  alleges  that  he  could  prove 
by  said  witnesses  that  he  was  at  his  home  several  nights  before  and  subse- 
quent to  December  15th.  On  the  trial,  the  evidence  showed  that  the  rob- 
bery charged  in  the  indictment  was  committed  on  the  night  of  the  7th 
of  December,  1895.  His  application  also  shows  that  one  of  the  reasons 
why  he  was  at  home  on  the  night  of  "the  15th,  and  a  few  days  before 
and  after,  was  because  Mrs.  Underwood,  his  foster  mother,  was  sick;  and 
the  evidence  on  the  trial  shows  that  that  sickness  began  on  the  11th,  and 
continued  until  the  18th,  of  December;  at  least,  that  is  the  time  fixed  by 
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the  witnesses  who  testify  specifically  as  to  the  time  of  her  sickness.  It» 
was  during  this  sickness  that  appellant  claims  he  was  at  home,  and  it  wag 
for  the  testimony  of  the  absent  witnesses  to  sustain  this  claim  that  his 
continuance  was  sought.  If  every  word  appellant  says  be  true,  that  he 
was  at  home  from  the  11th  to  the  18th,  inclusive,  the  testimony  would 
have  no  bearing  upon  the  case.  It  was  not  material,  and  did  not  tend  to 
prove  a  single  fact  impeaching  or  contradicting  the  State's  case.  The 
evidence  introduced  by  the  State  shows  that  the  appellant  committed  the 
offense  of  robbery  in  connection  with  one  Burger  and  one  Otto,  between 
9  and  11  o'clock  on  the  afternoon  of  the  Tfth  of  December,  prior  to  the 
sickness  of  Mrs.  Underwood;  and  it  is  not  claimed  by  the  defendant  that 
he  was  at  home  the  remaining  evenings  of  the  month  of  December. 
There  was  no  error  in  the  action  of  the  court  refusing  to  continue  the 
case,  and  none  in  refusing  a  new  trial  on  this  groimd. 

Appellant  filed  a  motion  to  change  the  venue  in  this  case,  setting  up 
both  groimds  of  the  statute,  to  wit,  that  there  existed  such  a  prejudice 
against  him  that  he  could  not  obtain  a  fair  and  impartial  trial  in  Harris 
County,  and  because  there  was  a  dangerous  combination  against  him,  in- 
stigated by  influential  persons.  This  was  controverted  by  the  Staite.  The 
testimony  is  not  stated  in  the  bill  of  exceptions,  if  any  was  introduced. 
This  is  required  by  the  statute,  and  has  been  the  subject  of  discussion  in 
8e?eral  opinions.  As  presented  by  this  bill  of  exceptions,  we  can  not 
revise  the  action  of  the  court.  Blackwell  v.  State,  29  Texas  Crim.  App., 
194. 

During  the  trial,  the  State  offered  Burger  (appellant's  codef endant)  as 
a  witness.  Appellant  urged  several  objections  to  the  action  of  the  court 
permitting  said  witness  to  testify.  The  substance  of  the  bill  of  excep- 
tions may  be  thus  stated:  That  Burger  and  defendant  had  previously 
been  convicted  in  another  robbery  case,  and  both  had  perfected  their  ap- 
peal to  this  court.  The  appeal  as  to  Burger  was  pending  at  the  trial  of 
this  case.  The  State  made  an  agreement  with  Burger,  by  which  he  (Bur- 
ger) was  to  be  relieved  from  punishment  in  this  case  provided  he  would 
testify  truthfully  as  to  the  facets  in  this  case  as  against  appellant.  The 
court  permitted  him  to  testify.  This  action  of  the  court  is  justified  by  our 
statutory  law.  Parties  who  are  charged  jointly  or  severally  with  the  same 
offense  can  testify  for  the  State  against  each  other,  and  the  fact  that  a 
witness  has  been  convicted  of  a  felony  does  not  of  itself  render  the  witness 
incompetent.  The  statute  has  provided  that  a  party  convicted  of  crime 
is  not  a  convict  until  he  has  had  the  court  of  last  resort  to  which  he  is  en- 
titled to  carry  his  case  pass  upon  said  case.  Until  this  has  been  done,  or 
he  has  accepted  the  sentence  of  the  court,  thus  making  it  a  finality 
against  him,  he  is  not  a  convict,  within  the  contemplation  of  our  statute, 
so  as  to  deprive  him  of  his  competency  as  a  witness.  This  question  is  not  a 
novel  one.  It  was  discussed  in  Arcia  v.  State,  26  Texas  Criminal  Appeals, 
193,  and  that  decision  has  been  adhered  to  in  an  unbroken  line  of  decis- 
ions.   If  it  should  happen  that  on  appeal  the  accused  had  been  errone- 
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onsly  convicted,  then  he  wonld  be  placed  in  the  same  attitude  as  if  he  had 
not  been  convicted  at  all;  and,  in  case  of  appeal  until  the  judgment 
against  him  has  been  affirmed,  he  would  not  be  a  convict,  so  as  to  render 
him  incompetent  as  a  witness. 

Appellant^s  seventh  ground  of  his  motion  for  a  new  trial,  as  presented, 
is  not  well  taken.  He  claims  immunity  from  trial  in  this  case  in  said 
ground,  because  he  was  arrested  in  Canada,  and  brought  to  the  United 
States  on  an  extradition  warrant  charging  him  with  murder,  of  which  he 
was  subsequently  acquitted,  and  therefore  he  could  not  be  placed  upon 
trial  on  this  charge.  Whether  or  not  there  is  any  merit  in  this  conten- 
tion we  are  not  called  upon  to  decide.  If  in  fact  this  offense  was  com- 
mitted prior  to  his  extradition  for  murder,  and  he  was  not  extradited  for 
this  offense,  there  was  a  legal  way  by  which  that  matter  could  have  been 
reached;  and  if  it  be  conceded  that  it  could  be  reached  upon  a  motion  for 
a  new  trial,  the  matters  showing  his  contention  should  have  been  placed 
^.Tore  the  trial  court,  and  this  court  upon  appeal.  As  presented  by  the 
record,  we  are  not  called  upon  to  investigate  the  question. 

In  regard  to  appellant's  contention  that  the  evidence  is  insufficient,  it 
may  be  stated  that  the  accomplice  Burger  testified  to  the  conspiracy  be- 
tween himself  and  appellant  and  Otto  to  commit  robbery;  that  the  three 
went  to  the  business  house  of  Levy,  in  Houston,  and  robbed  him  of  $16 
-\  in  silver,  and  this  at  the  points  of  their  pistols.  These  facts  are  testified 
to  also  by  Joe  Levy  and  by  Minnie  Williams.  While  there  is  some  evi- 
dence introduced  by  appellant  tending  to  impeach  Levy  and  Williams, 
there  is  strong  testimony  in  support  of  the  truthfulness  of  their  state- 
ments. But,  however,  this  may  be,  the  jury  beUeved  the  witnesses  for 
the  State,  and  we  see  no  reason  why  they  should  not  have  done  so.  The 
judgment  is  affirmed. 

Affirmed. 

[Note. — Appellant's  motions  for  rehearing  and  in  arrest  of  judgment 
were  overruled  April  27, 1898,  without  a  written  opinion. — ^Reporter.] 
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Abb  Eich  v.  The  State. 

1570.    Decided  October  13«  1897. 

1.  ^'Bef'-MeanlnK  of. 

A  bet  or  wager  is,  ordinarily,  an  agreement  between  two  or  more  that  a  sum  of 
money,  etc,  shall  become  the  property  of  one  or  more  of  them  on  the  happening, 
in  the  future,  of  an  event  at  present  uncertain,  or  upon  the  ascertainment  of  a  fact 
in  dispute. 

2.  Same— When  Complete. 

A  bet  is  a  wager,  and  the  bet  is  complete  when  the  offer  to  bet  is  accepted. 

3.  Betting  Upon  a  Public  Election— Oonstmctlon  of  Statute. 

Our  statute  prohibiting  betting  upon  a  public  election  seems  ozUy  to  authorize  a 
conviction  where  there  is  an  absolute  bet  made  upon  the  result  of  a  public  election. 

4.  Same. 

Where  the  agreement  between  the  parties  was,  that  the  amount  of  the  bet  was  to 
be  $25,  which  one  of  them  put  up,  the  other  putting  up,  as  a  forfeit,  |5,  with  the  un- 
derstanding, that  if  he  did  not  put  up  the  other  $20  by  12  o'clock  the  ^  was  to  be- 
long to  his  opponent  no  matter  how  the  election  went,  and  the  remaining  $20  was 
never  put  up;  Held,  the  contract  was  an  executory  agreement  which  was  never  con- 
summated, and  did  not  constitute  an  absolute  bet  for  which  a  conviction  would  lie. 

6.    Same— Evidence. 

On  a  trial  for  betting  on  the  result  of  a  public  election  between  two  candidates, 
the  evidence  should  show  whether  the  election  was  for  city  or  county  officers,  or 
whether  a  special  election;  and  it  should  also  show  the  office  for  which  the  parties 
were  candidates. 

Appkil  from  the  County  Court  of  Anderson.  Tried  below  before  Hon. 
John  F.  Watts,  County  Judge. 

Appeal  from  a  conviction  for  betting  upon  the  result  of  a  public  elec- 
tion; penalty,  a  fine  of  $25. 

The  opinion  states  the  case. 

Thonuis  B.  Oreenwood  &  Son^  for  appellant,  cited  Penal  Code,  ari». 
395,  396;  Boston  v.  State,  5  Texas  Crim.  App.,  383;  Temple  v.  State,  16 
Texas  dim.  App.,  304;  Covington  v.  State,  28  Texas  Crim.  App.,  225. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDERSON",  Judge. — Appellant  was  convicted  of  betting  on  the 
result  of  a  public  election  and  his  punishment  assessed  at  a  fine  of  $25 ; 
hence  this  appeal. 

The  statement  of  facts  is  as  follows:  Dick  Wright  testified  for  the 
State:  *^y  name  is  Dick  Wright.  I  know  the  defendant,  Abe  Rich. 
I  did  not  bet  with  him  on  the  election.  I  did  agree  to  bet  $25  with  Abe 
Rich  in  Anderson  County,  Texas,  on  the  result  of  a  public  election  to  be 
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held  in  the  city  of  Palestine  on  the  6th  day  of  April,  1897,  and  put  up 
$5  of  the  money,  and  agreed  to  put  the  balance  in  the  stakeholder's  hands 
by  12  o'clock  that  day,  which  was  one  or  two  days  before  the  election. 
Abe  Eich  did  offer  to  bet  $25  upon  Mr.  Bowers.  I  was  in  a  crowd  in 
which  he  made  the  offer,  and  being  a  Burkitt  man,  I  did  not  like  to  see 
his  offer  go  unchallenged,  though  I  had  found  out  that  Mr.  Burkitt  was 
probably  going  to  be  beaten,  and  I  was  not  willing  to  put  $25  up  on 
him;  so  I  agreed  to  put  up  $5  as  a  guaranty  that  I  would  take  the  bet  by 
12  o'clock,  the  arrangement  being  that  by  putting  up  the  $5  I  was  to  have 
an  option  on  the  bet  until  12  o'clock;  that  is,  the  bet  was  to  be  mine  if 
I  put  up  the  other  $20  by  12  o'clock,  and  if  I  did  not,  the  $5  was  to  be- 
long to  Mr.  Rich.  The  $25  of  Mr.  Rich  and  my  $5  were  put  in  the  hands 
of  Mr.  John  D.  Grigsby  with  the  understanding  that  if  I  did  not  put  up 
the  full  $25  by  12  o'clock,  then  he  was  to  pay  over  the  $30  in  his  hands 
to  Mr.  Rich,  which  he  did.  The  $5  I  put  up  was  a  sort  of  security  for  my 
taking  the  bet,  and  it  gave  me  the  preference  over  all  others.  The  offer 
by  Mr.  Rich  ^as  an  even  bet,  and  he  was  not  offering  any  odds.  The 
money  was  turned  over  to  Mr.  Rich  by  Mr.  Grigsby  before  the  election 
was  held,  and  under  our  arrangement  it  was  Mr.  Rich's  when  I  failed  to 
put  up  the  $20,  no  matter  how  the  election  might  have  gone.^' 

John  D.  Grigsby  testified  for  the  State :  "I  know  the  defendant,  Abe 
Rich.  He  and  Dick  Wright  came  to  me  on  the  day  before  the  city  elec- 
tion and  placed  $30  in  my  hands,  of  which  Mr.  Rich  put  up  $25  and  Mr. 
Wright  $5.  They  told  me  that  if  Mr.  Wright  did  not  put  up  $20  more 
by  12  o'clock  to  pay  it  all  over  to  Mr.  Rich.  Before  12  o'clock  Mr.  Wright 
told  me  he  was  not  going  to  put  up  the  $20,  and  to  turn  over  the  $30  to 
Mr.  Rich,  which  I  did.  This  was  before  the  election,  and  under  my  in- 
structions the  $30  was  to  be  paid  Rich  upon  Wright's  default  to  put  up 
$20  more,  without  reference  'to  the  election  residts." 

On  this  statement  of  facts,  appellant  presents  two  questions:  First, 
that  there  was  no  actual  bet  made  between  the  parties  appellant  and 
Wright;  and  second,  no  venue  is  shown  by  the  testimony.  "A  bet  or 
wager  is  ordinarily  an  agreement  between  two  or  more  that  a  sum  of 
money,  or  some  valuable  thing,  in  contributing  which  all  agree  to  take 
part,  shall  become  the  property  of  one  or  more  of  them  on  the  happening 
in  the  future  of  an  event  at  the  present  uncertain,  or  upon  the  ascer- 
tainment of  a  fact  in  dispute.  The  term  is  applied  both  to  the  contract 
of  betting  or  wagering  and  to  the  thing  or  sum  bet  or  wagered."  4  Am. 
and  Eng.  Enc.  Law  (new  ed.),  p.  5.  "Betting  upon  a  game  is  the  mutual 
agreement  and  tender  of  a  gift  of  something  valuable,  which  is  to  belong 
to  the  one  or  to  the  other  of  the  contracting  parties,  according  to  the  re- 
sult of  such  trial."  See  Steames  v.  State,  21  Texas,  694,  and  Long  v. 
State,  22  Texas  Crim.  App.,  194.  "The  usual  signification  of  'to  bet'  is 
to  put  to  hazard  a  sum  ascertained  upon  a  future  happening  of  some 
event  then  uncertain."  Martin  v.  State,  71  Miss.,  87 ;  14  South.  Rep., 
630.  "A  bet  is  a  wager,  and  the  betting  is  complete  when  the  offer  to  bet 
is  accepted."    State  v.  Welch,  7  Port.,  465.    Now,  the  question  here  pre- 
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sents  itsdf,  did  the  parties  make  a  completed  bet  on  the  result  of  the 
election?  There  is  no  controversy  about  the  testimony  on  this  point. 
Both  of  the  witnesses  agree,  in  effect,  as  to  what  was  done.  Rich,  the 
defendant,  proposed  to  bet  the  witness  Dick  Wright  $25  on  the  result  of 
a  public  election  to  be  held  in  the  city  of  Palestine  on  the  6th  of  April, 
1897.  It  seems  that  Rich  offered  to  bet  that  Bowers  would  beat  Burkitt. 
(What  oflSce  they  were  running  for  is  not  stated.)  Wright  agreed  to  take 
his  bet.  Defendant  put  up  his  money,  $25,  but  Wright  put  up  $6  as  a 
guaranty  that  he  would  take  the  bet  by  12  o'clock;  the  arrangement  being 
that,  by  putting  up  $5  he  could  close  the  bet  by  putting  up  the  remain- 
ing $20  by  12  o'clock  of  that  day,  and  if  he  did  not  put  up  the  balance, 
the  $5  was  forfeited.  He  did  not  put  up  the  remainder  by  the  time  stipu- 
lated, and  forfeited  the  $5,  which  was  paid  by  the  stakeholder  over  to  the 
defendant.  From  this  we  gather  that  the  understanding  of  the  parties 
was  that  it  should  be  a  cash  bet,  all  the  money  on  both  sides  to  be  put 
up  in  cash,  and  the  $5  put  up  by  Wright  was  to  be  forfeited  if  he  did  not 
put  up  the  remainder.  It  was  so  forfeited  before  the  result,  and  regardless 
of  the  result.  Under  this  state  of  facts,  was  there  a  betting  between  the 
parties?  The  bet,  when  completed,  was  to  be  $26.  That  was  to  be  on  a 
certain  result.  The  putting  up  of  the  $5  did  not  complete  the  bet.  It 
was  not  staked  on  the  result  of  the  election,  but  was  to  become  a  forfeit 
to  defendant  in  case  Wright  did  not  put  up  the  balance  of  the  $25 ;  and  it 
was  claimed  as  a  forfeit,  because  the  bet  was  not  completed.  So  that  the 
most  that  can  be  said  is  that  there  was  an  executory  agreement  to  make 
a  bet  of  $25  between  the  parties,  but  this  was  never  consummated.  The 
statute  does  not  seem  to  authorize  a  conviction  on  account  of  such  an 
executory  agreement,  but  only  authorizes  a  conviction  where  there  is 
an  absolute  bet  made  upon  the  result  of  a  public  election.  We  do  not 
think,  under  the  proof  in  this  case,  that  such  a  bet  was  made  between 
the  parties.  It  is  true  the  parties  could  have  bet  without  putting  up  any 
money  at  all,  but  that  does  not  seem  to  be  the  character  of  bet  they  under- 
took to  make;  but  it  was  a  cash  bet,  in  which  each  of  the  parties  should 
put  up  a  certain  amount  of  money,  and  one  of  the  parties  put  up  all  the 
money  that  he  was  to  bet,  and  the  other  only  put  up  $5,  which,  by  the 
terms  of  the  agreement,  he  was  to  forfeit  if  he  did  not  complete  the  bet. 

In  the  view  we  have  taken  above,  it  is  not  necessary  to  discuss  the  other 
question  raised  by  the  appellant,  as  to  whether  or  not  the  venue  was  suf- 
ficiently proved,  or  the  effect  of  the  recent  law  on  that  subject  (this  case 
having  been  tried  before  said  law  went  into  effect).  We  would  observe, 
however,  that  the  proof  on  this  subject  is  exceedingly  meager.  More- 
over, the  evidence  fails  to  show  us  what  the  character  of  the  election  was. 
Whether  it  was  for  city  officers,  county  officers,  or  a  special  election,  or  its 
character,  or  for  what  office  Bowers  and  Burkitt  were  candidates.  The 
evidence  should  have  shown  these  matters. 

Because,  in  our  opinion,  the  evidence  does  not  support  the  verdict,  the 
judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 
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W.  B.  Gaines  v.  The  State. 

I  oa    of|o 

89    n  No.  1596.    Decided  October  20«  1897. 

f39    4g 

1.  Change  of  Venue— Bill  of  Exceptions  and  Judge's  Explanation. 

Where  a  bill  of  exceptioius  was  reserved  to  the  overruling  of  defendant's  motion 
for  change  of  venue— which  motion  was  based  upon  the  supposed  bias  and  prejudice 
of  the  judge— an  explanation  made  by  the  judge  to  said  bill  can  not  be  used  as  evi- 
dence to  support  or  disprove  the  allegations  contained  in  the  motion,  or  the  affi- 
davits appended  thereto,  said  explanation  not  being  sworn  to  by  the  judge. 

2.  Same— Prejudice  of  the  Judge. 

Our  statute  enumerates  the  grounds  for  a  change  of  venue,  and  the  prejudice  of 
the  trial  judge  is  not  one  of  the  enumerated  grounds. 

8.    Betting  a  Day  for  the  Trial  of  a  Capital  Case. 

Article  646  of  the  Code  of  Criminal  Procedure  authorizes  the  court,  in  its  discre- 
tion, to  set  any  day  of  the  term  for  the  trial  of  a  capital  case.  This  article  is  con- 
trolling upon  the  subject,  and  under  its  authority  the  day  set  may  be  a  day  during 
the  term  prior  to  the  day  set  for  taking  up  the  criminal  docket. 

4.  Murdex^-Evidence— Cross-examination  of  the  Wife  as  a  Witness. 

On  a  trial  for  murder,  where  the  wife  of  defendant  is  a  witness  for  him,  her  cross- 
examination  must  be  limited  strictly  to  matters  which  are  pertinent  and  germane  to 
matters  drawn  out  in  her  examination  in  chief.  It  is  error  to  permit  her  to  be  cross- 
examined  over  objection  as  to  important  collateral  independent  matters  injurious  to 
defendant,  and  the  error  is  intensified  by  permitting  her,  after  such  illegal  cross-ex- 
amination, to  be  impeached  by  proof  of  her  contradictory  statements  as  to  such 
matters. 

5.  Same— Acts,  Conduct,  and  Declarations,  and  Impeachment  of  the  Wit- 

ness. 
On  a  trial  for  murder,  where  the  State  was,  over  objections,  permitted,  on  cross* 
examination  of  the  wife,  to  elicit  from  her  the  fact  that,  on  the  evening  before  the 
homicide,  she  went  over  to  her  brother's  (the  deceased)  and  warned  him  not  to 
come  to  town  the  next  day,  and  also  to  prove  her  exclamations  at  the  time  she 
reached  the  dead  body  of  her  brother;  Held,  this  evidence  of  her  acts  and  conduct 
was  inadmissible,  as  it  simply  tended  to  establish  apprehension  on  the  part  of  the 
witness,  and  did  not  tend  to  show  any  act  or  demonstration  of  defendant.  The  acts 
and  conduct  of  a  witness  are  never  pertinent  as  evidence  against  a  defendant,  and 
are  only  admissible  when  legally  used  for  the  purpose  of  impeaching  the  witness.  A 
witness  can  not  be  impeached  by  illegal  testimony. 

6.  Same— Charge  of  the  Court. 

Evidence,  such  as  that  indicated  in  the  foregoing  paragraph,  being  clearly  inadmis- 
sible for  any  purpose,  it  is  beyond  the  power  of  the  court  to  so  limit  and  control  it 
in  the  charge  as  to  deprive  it  of  its  injurious  effect,  and  especially  so  when  such  evi- 
dence tended  to  suggest  express  malice  on  the  ()art  of  the  defendant,  and  might  have 
influenced  the  jury  in  determining  the  degree  of  murder. 

7.  Same— Evidence— Threats— Animus  of  Defendant. 

On  a  trial  for  murder,  where  threats  have  been  proved  on  the  part  of  defendant 
towards  deceased,  it  was  legitimate  for  defendant  to  prove,  in  rebuttal  of  his  animos- 
ity, that  he  had,  before  the  homicide,  talked  with  a  witness  about  his  difficulties 
with  deceased  and  that  he  had  proposed  to  drop  them. 

8.  Evidence  in  BebuttaL 

On  a  trial  for  murder,  where  defendant  had  shown  that  deceased  had  armed  him- 
self after  reaching  town  on  the  day  of  the  homicide,  it  was  competent  for  the  State 
to  show  that  deceased  had  armed  himself  on  account  of  an  anticipated  difficulty  with 
a  third  party. 


Digitized  by  LjOOQiC 


1897.]  Gaines  v.  The  State.  203 

9.    EYidence— Declarations  of  Defendant. 

Abstract  declarations  and  exclamations  of  the  defendant  shortly  before  the  homi- 
cide, made  in  an  excited  manner,  and  to  the  effect,  "I  am  going  to  wind  it  up;"  "I 
am  going  to  wind  it  up — ^IVe  had  enough  of  it;"  were  immaterial  and  irrelevant  un- 
less shown  to  be,  in  some  manner,  connected  with  or  to  have  had  reference  to,  the 
homicide. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before  Hon. 
Don  a.  Bliss. 

Appeal  from  a  conviction  for  murder  in  the  first  degree,  the  penalty 
assessed  being  a  life  imprisonment  in  the  penitentiary. 

Defendant  and  the  deceased  were  brothers-in-law,  defendant  having 
married  deceased^s  sister.  The  parties  had  been  at  enmity  for  some  time 
prior  to  the  killing;  deceased  claiming  that  defendant  had  maltreated 
his  sister,  and  in  consequence  of  which  he  had  time  and  again  persuaded 
her  to  leave  her  husband.  It  is  also  in  evidence  that  deceased  had  killed 
a  brother  of  defendant.  Some  time  prior  to  the  killing  involved  in  this 
prosecution,  Charles  Koch,  the  deceased,  went  to  defendant's  house,  and, 
calling  his  sister  out  to  the  gate,  endeavored  to  get  her  to  promise  to 
leave  her  husband,  the  defendant.  After  this  conversation  with  his  sis- 
ter, as  he  was  walking  oflf  leading  his  horse,  defendant  emerged  from  his 
house  with  his  Winchester  gun  in  his  hand,  and  fired  one  or  more  shots  at 
him.  This  caused  defendant  to  be  indicted  for  an  assault  with  intent  to 
murder  deceased,  and  the  case  for  assault  with  intent  to  murder  was  set 
for  trial  in  the  District  Court  at  Sherman  on  the  day  of  the  homicide, 
and  was  the  occasion  of  the  parties  being  in  the  city  on  that  day.  The 
facts  attendant  upon  the  killing  will  be  found  so  fully  stated  in  the 
opinion  below  that  it  is  unnecessary  to  make  any  additional  statement. 

Defendant  applied  to  the  trial  judge  to  change  the  venue,  upon  the 
ground  that  the  matters  and  things  set  up  in  his  application  showed  such 
prejudice  and  prejudgment  of  his  case  by  the  judge  as  that  he  could  not 
give  defendant  a  fair  and  impartial  trial.  The  opinion  below  sets  out  this 
matter  so  fully  that  it  needs  no  further  statement  to  make  it  clearly 
understood. 

The  same  may  be  said  of  the  testimony  on  cross-examination  of  Mrs. 
Gaines,  the  wife  of  defendant,  introduced  and  examined  by  him  as  a 
witness.  Her  cross-examination,  in  so  far  as  it  was  objected  to,  will  be 
found  stated  in  the  opinion. 

HazUwood  &  Smith,  P.  B.  Muse,  J.  D,  Woods,  I.  M.  Standifer,  and 
M.  H.  Oamett,  for  appellant. — Article  3,  section  45,  of  the  Constitution 
provides  that  the  power  to  change  the  venue  in  civil  and  criminal  cases 
shall  be  vested  in  the  courts,  to  be  exercised  in  such  manner  as  shall  be 
provided  by  law;  and  the  Legislature  shall  pass  laws  for  that  purpose. 

Article  576,  Code  of  Criminal  Procedure,  provides  that  the  judge  may 
change  the  venue  in  any  case  of  felony,  if  he  is  satisfied  from  any  cause  a 
trial,  alike  fair  to  the  accused  and  the  State,  can  not  be  had. 
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This  discretion  given  the  judge  in  determining  upon  the  ineritB  of  the 
application  is  a  judicial  and  not  a  personal  discretion.  Walker  v.  State, 
42  Texas,  376;  Dupree  v.  State,  2  Texas  Crim.  App.,  617.  The  refusal 
of  the  application  by  the  court  and  its  action  thereon  will  be  revised  upon 
appeal  if  it  appear  that  such  discretion  was  abused  to  the  prejudice  of  the 
defendant.  Bohannon  v.  State,  14  Texas  Crim.  App.,  302;  Martin  v. 
State,  21  Texas  Crim.  App.,  10;  Lacy  v.  State,  30  Texas  Crim.  App.,  128, 

The  Court  of  Appeals  of  this  State,  in  the  case  of  Steagald  v.  State, 
says:  "If  the  facts  surrounding  the  prisoner  were  such  as  are  detailed 
as  having  taken  place  before  the  trial,  and  those  facts  were,  as  charged, 
known  to  the  judge,  and  he  had  good  reason  to  believe  or  was  satisfied 
from  said  facts  that  a  trial  alike  fair  and  impartial  to  the  accused  and  to 
the  State  could  not  be  had  in  the  county,  he  should  upon  his  own  motion 
have  ordered  a  change  of  venue,"  etc. 

It  is  further  said:  "At  all  events,  if  information  of  such  facts  and 
circumstances  as  are  stated  was  brought  to  the  knowledge  of  the  judge 
by  the  attorneys  whom  he  had  appointed  to  defend,  and  who  were  oflB- 
cers  of  his  court,  and  who  stated  good  and  sufficient  reason  why  defend- 
ant was  unable  to  make  the  statutory  motion  himself,  it  was  his  duty,  at 
least,  to  inquire  into  the  matter  and  hear  testimony  in  order  that  he 
might  know  what  his  duties  were  in  the  premises,  and  act  upon  it  ac- 
cordingly.''   22  Texas  Crim.  App.,  495. 

In  said  case  thie  court  further  says :  "Among  English  speaking  peoples 
Hhe  right  of  trial  by  jury'  has  always  been  considered,  and  Sir  William 
Blackstone  justly  denominates  it  *the  palladium  of  civil  rights.'  Our 
Constitution  requires  that  it  ^shall  remain  inviolate.'  Bill  of  Bights, 
see.  15. 

"As  an  essential  factor  in  the  protection  of  the  life  and  liberty  of  the 
citizen,  it  is  considered  so  important  that  our  laws  declare  that  ^the  de- 
fendant to  a  criminal  prosecution  for  any  offense  may  waive  any  right 
secured  to  him  by  law  except  the  right  of  a  trial  by  a  jury  in  a  felony 
case.'  Code  Crim.  Proc,  art.  23.  But  he  is  not  only  entitled  to  a  trial 
by  jury,  but  our  Constitution  characterizes  the  kind  of  jury  which  is  to 
try  him,  and  says:  'The  accused  shall  have  a  speedy  public  trial  by  an 
impartial  jury.'  Bill  of  Eights,  sec.  10.  Not  only  so,  but  it  is  also  the 
will  and  policy  of  the  law  that  the  'trial  shall  be  alike  fair  and  impartial 
io  the  accused  and  the  State.'  An  impartial  jury  and  a  fair  trial  is  what 
the  State  demands,  and  in  her  demands  she  is  no  respecter  of  persons. 
She  has  one  law  for  all — ^the  high  and  the  low,  the  rich  and  the 
poor,  the  frien&less,  the  most  debased  and  hardened  of  criminals; 
the  greater  and  more  horrible  the  crime  charged,  the  greater  and 
more  imperative  the  necessity  that  these  safeguards — ^these  landmarks  of 
the  law — should  be  constantly  looked  to  and  kept  steadily  in  view,  lest 
perchance  they  should  be  forgotten,  denied,  or  ignored  in  those  natural 
promptings  of  a  manly,  it  may  be,  and  certainly  human  instinct,  which, 
standing  appalled  and  outraged  at  the  very  contemplation  of  such  heinous 
iniquity,  condemned  the  suspected   criminal  in  advance,  and  mainly 
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perhaps  through  the  magnitude  and  turpitude  of  his  imputed  crime.  In 
such  cases^  when  the  popular  mind  is  inflamed  and  popular  indignation 
is  ready  and  clamorous  to  become  the  executioner  of  its  own  vengeance, 
it  is  the  part  of  an  honest,  fearless,  manly  judiciary  to  uphold  the  stand- 
ing of  the  law,  and  to  vindicate  its  majesty  and  integrity  regardless  of  all 
consequences/'    22  Texas  Crim.  App.,  496. 

The  court  says  in  the  case  of  Oakley  v.  Aspinwall,  3  New  York,  649 : 
"The  first  idea  in  the  administration  of  justice  is  that  a  judge  must  neces- 
sarily be  free  from  all  bias  and  partiality.  He  can  not  be  both  judge  and 
party,  arbiter  and  advocate,  in  the  same  cause.  Mankind  are  so  agreed  in 
this  principle  that  any  departure  from  it  shocks  their  common  sense  and 
sentiment  of  justice.  ♦  ♦  ♦  Partiality  and  bias  are  presumed  from  the 
relationship  or  consanguinity  of  a  judge  to  the  party .^'  Where  the  bias 
of  a  judge  is  shown  to  eidst  from  the  evidence,  why  shoidd  not  the  same 
rule  apply? 

The  Constitution  of  New  Hampshire  provides:  "It  is  the  right  of  any 
citizen  to  be  tried  by  judges  as  impartial  as  the  lot  of  humanity  will  ad- 
mit;" and  the  Supreme  Court  of  that  State,  in  Moses  v.  Julian,  45  New 
Hampshire,  62,  commenting  upon  this  provision,  says :  "This  is  but  the 
expression  of  the  well  known  rule  of  universal  justice,  everywhere  recog- 
nized, which  the  people  of  this  State  were  anxious  to  secure  as  far  as 
possible  from  all  doubts,  or  possibility  of  legislative  interference.  It  is 
one  of  the  great  principles  of  the  common  law,  for  which  the  people  of 
England  had  struggled  for  ages,  and  which  they  idtimately  succeeded  in 
establishing  against  the  strenuous  efforts  of  a  tyranical  government.  We 
can  have  no  higher  authority  than  this  for  denouncing  as  illegal  every- 
thing which  interferes  with  the  entire  impartiality  of  every  legal  tri- 
bunal.'^ 

We  challenge  the  closest  scrutiny  of  this  entire  record  and  of  the  quali- 
fication appended  by  the  judge  to  the  bill  of  exceptions  (which  facts, 
stated  by  him,  if  true,  should  have  been  sworn  to),  and  defy  the  impartial 
mind  to  come  to  any  conclusion  other  than  the  one  that  Judge  Bliss  made 
the  indiscreet  and  indecorous  remarks  attributed  to  him,  "That  the  de- 
fendant was  guilty  of  a  cowardly  assassination,  and  the  scoundrel  ought 
to  be  hung,"  indiscriminately  to  the  people  of  his  county. 

In  reference  to  the  setting  of  this  case  two  weeks  in  advance  of  the 
criminal  docket,  we  submit  the  following  proposition,  to  wit : 

When  the  court  has  made  its  order  fixing  the  day  for  taking  up  the 
criminal  docket,  it  is  erroneous  to  set  any  particular  criminal  case  in  ad- 
vance of  such  time.    Code  Crim.  Proc,  art.  601. 

The  order  was  made  setting  the  criminal  docket  for  November  11, 
1896.  The  court  made  an  order  setting  this  case  down  for  trial  October 
28, 1895.  The  defendant  duly  excepted  to  such  action  of  the  court.  The 
defendant's  finrt  application  for  a  continuance  was  overrruled,  and  he  was 
compelled  to  go  to  trial  on  the  morning  of  October  29,  1895.  The  first 
ground  of  the  motion  for  a  new  trial  was  predicated  upon  this  erroneous 
ruling  of  the  court. 
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In  reference  to  overruling  defendant's  first  application  for  a  contin- 
uance, we  submit  the  following  propositions : 

1.  The  testimony  of  the  absent  witness,  Sam  Whitaker,  was  shown 
to  be  material;  the  witness  was  shown  to  have  been  sick  before  the  trial 
begun  and  physically  unable  to  attend  the  same  at  any  time  during  its 
progress,  the  application  showing  that  due  diligence  had  been  used  to 
procure  his  attendance.  The  court  abused  its  discretion  in  overruling 
the  same,  and  committed  error  to  the  defendants  prejudice. 

2.  Where  it  is  shown  in  a  first  application  for  a  continuance  that  a 
witness  is  absolutely  unable  and  incapacitated  to  attend  a  trial  by  reason 
of  sickness,  and  resides  in  the  county  of  the  trial,  and  a  sufficient  excuse 
is  shown  why  he  was  not  served  with  process  to  procure  his  attendance, 
and  it  is  shown  that  no  amount  of  diligence  would  have  secured  his 
attendance,  the  court  in  the  exercise  of  the  sound  discretion  given  by  law 
will  set  over  the  case  or  grant  continuance  to  procure  such  testimony. 
Maples  V.  State,  14  Texas  Crim.  App.,  135;  Phillips  v.  State,  35  Texas 
Crim.  Rep.,  480. 

3.  The  testimony  of  the  witness  for  whom  a  continuance  was  asked 
was,  when  viewed  in  the  light  of  the  testimony  adduced  upon  the  trial, 
shown  to  have  been  material  and  probably  true  and  of  such  a  character 
as  might  change  the  result,  the  witness  being  shown  to  have  resided 
within  sixteen  miles  of  the  court  and  in  the  county  in  which  the  trial 
was  had,  and  was  shown  to  have  been  sick  before  the  case  was  called,  and 
sick  during  the  progress  of  the  case  and  physically  unable  to  attend  the 
trial  at  any  time  during  its  progress.  The  court  should  have  granted  the 
defendant's  motion  for  a  new  trial  even  though  defendant  had  not  used 
sufficient  diligence  to  have  procured  his  attendance  in  the  first  instance. 
Simmons  v.  State,  26  Texas  Crim.  App.,  532;  Cordway  v.  State,  25  Texas 
Crim.  App.,  418;  Jackson  v.  State,  23  Texas  Crim.  App.,  183;  Covey  v. 
State,  23  Texas  Crim.  App.,  388;  Eichardson  v.  State,  28  Texas  Crim. 
App.,  218;  McAdams  v.  State,  24  Texas  Crim.  App.,  86;  Irvine  v.  State, 
20  Texas  Crim.  App.,  40. 

In  reference  to  the  cross-examination  of  th«  defendant's  wife,  Mrs. 
Lula  B.  Gaines,  we  submit  the  following  propositions: 

1.  That  the  questions  propounded  were  irrelevant,  immaterial,  and 
hearsay. 

2.  It  was  permitting  the  State  in  each  instance  to  cross-examine  the 
witness  upon  matters  about  which  she  had  not  testified  on  her  examina^ 
tion  in  chief. 

3.  The  cross-examination  of  the  wife  must  be  strictly  confined  to  mat- 
ters about  which  she  has  testified  in  her  examination  in  chief.  Johnson 
V.  State,  28  Texas  Crim.  App.,  26;  Bluman  v.  State,  33  Texas  Crim. 
Rep.,  64;  Washington  v.  State,  17  Texas  Crim.  App.,  203;  Hoover  v. 
State,  35  Texas  Crim.  Rep.,  342;  Creamer  v.  State,  34  Texas,  176. 

4.  The  testimony  sought  to  be  elicited  by  the  cross-examination  of 
Mrs.  Oaines  did  not  spring  out  of  and  was  not  germane  to  her  examina- 
tion in  chief;  it  was  original  evidence  and  was  permitting  the  State  to 
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make  the  wife  a  witness  against  her  husband.  Willson's  Crim.  Stats., 
Bees.  2442,  2443;  Blnman  v.  State,  33  Texas  Crim.  Rep.,  64;  Hoover  v. 
State,  35  Texas  Crim.  Sep.,  342;  Washington  v.  State,  17  Texas  Crim. 
App.,  203. 

5.  In  several  instances  the  testimony  so  elicited  was  purely  the  opinion 
of  the  wife. 

6.  The  remarks  made  by  the  court  in  the  hearing  and  presence  of  the 
jury  in  commenting  upon  the  evidence  as  set  out  in  bill  of  exceptions 
number  13,  pages  242,  243,  and  in  bill  of  exceptions  number  20,  pages 
261,  262,  were  each  unwarranted  by  the  law,  were  prejudicial  to 
the  defendant,  and  were  comments  upon  the  evidence  by  the  judge  in 
the  hearing  of  the  jury,  and  were  argumentative  in  favor  of  the 
State.  Code  Crim.  Proc,  arts.,  677,  678,  729;  Kirk  v.  State,  35  Texas 
Crim.  Bep.,  224;  Kelley  v.  State,  33  Texas  Crim.  Sep.,  33;  Lawson  v. 
State  (Texas  Crim.  App.),  32  S.  W.  Bep.,  895;  Crook  v.  State,  27  Texas 
Crim.  App.,  241;  Season  v.  State  (Texas  Crim.  App.),  30  S.  W.  Bep., 
781. 

We  challenge  the  closest  scrutiny  of  this  entire  record,  and  assert  that 
the  facts  proven  by  the  State  upon  a  cross-examination  of  the  wife  of  de- 
fendant did  not  spring  out  of  and  were  not  germane  to  the  examination 
in  chief.  That  it  was  original  evidence,  and  of  a  most  damaging  and 
material  character  to  the  defendant.  Bluman  v.  State,  33  Texas  Crim. 
Bep.,  64;  Washington  v.  State,  17  Texas  Crim.  App.,  204. 

1.  These  statements  were  about  matters  which  the  witness,  being  the 
wife  of  the  defendant,  could  not  be  cross-examined  upon,  as  they  were 
not  germane  to  and  did  not  spring  out  of  any  fact  elicited  by  the  witness 
on  her  direct  examination. 

2.  The  alleged  statements  were  made  in  the  absence  of  the  defendant, 
and  were,  if  ever  made,  purely  opinions  or  presentiments  on  her  part,  and 
being  such,  and  also  being  immaterial  matters,  the  State  was  bound  by 
the  answers  given  and  could  not  contradict  her.  Davis  v.  State  (Texas 
Crim.  App.),  20  S.  W.  Bep.,  923;  Johnson  v.  State,  22  Texas  Crim.  App., 
223;  Brite  v.  State,  10  Texas  Crim.  App.,  368;  Drake  v.  State,  29  Texas 
Crim.  App.,  270;  Johnson  v.  State,  27  Texas  Crim.  App.,  174;  Whart. 
on  Crim.  Ev.,  sec.  484. 

3.  As  this  witness  could  not  have  legally  testified  to  such  fact,  being 
the  wife  of  the  defendant,  and  the  same  not  being  in  response  to  any- 
thing called  out  by  defendant,  it  was  illegal  to  cross-examine  the  witness 
upon  such  matters,  and  even  though  the  same  were  matters  that  were 
material  to  the  State's  case,  this  witness  could  not  be  contradicted  on  her 
answers  made  in  reference  thereto. 

4.  These  matters  were  all  hearsay  as  to  the  defendant,  were  incompe- 
tent, and  irrelevant. 

Mcuin  Trice,  Assistant  Attomey-Gteneral,  for  the  State. 
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HENDERSON,  Judge. — Appellant  was  convicted  of  murder  in  the 
first  degree,  and  his  punishment  assessed  at  confinement  in  the  peni- 
tentiary for  life;  hence  this  appeal.  A  number  of  bills  of  exception  are 
presented,  on  which  a  reversal  is  asked.  Only  such  as  are  deemed  hor 
portant  will  be  discussed. 

1.  Appellant's  first  bill  of  exceptions  brings  in  review  the  action  of 
the  district  judge  who  tried  this  cause  in  refusing  to  grant  a  change  of 
venue.  The  change  of  venue  in  this  case  was  asked  on  the  ground  of 
prejudice  on  the  part  of  the  judge.  To  present  this  matter  fully,  the 
motion  to  change  the  venue,  as  contained  in  the  bill  of  exceptions,  will 
be  set  out:  "(1)  Now  comes  the  defendant,  William  Gaines,  and  would 
represent  and  show  to  the  court  that  he  can  not  have  a  fair  and  impartial 
trial  in  this  court,  and  before  the  judge  who  presides  over  the  court,  for 
the  reasons :  That  soon  after  the  deceased,  Charles  Koch,  was  killed,  on 
the  same  day  thereof,  and  a  few  minutes  after  such  killing,  the  presiding 
judge  of  this  court,  the  Honorable  Don  A.  Bliss,  the  Judge  of  the  Fif- 
teenth Judicial  District,  in  the  courtroom  of  this  (Grayson)  county,  in 
the  presence  and  hearing  of  a  large  number  of  people,  while  this  court 
was  in  sesssion  and  engaged  in  the  trial  of  a  case,  but  while  the  trial  of 
8uch  case  was  temporarily  suspended  on  account  of  the  excitement 
created  by  such  killing,  in  a  nervous,  excited  manner,  stated  that  the  de- 
fendant was  guilty  of  a  cold-blooded,  cowardly  assassination,  by  reaaoi^ 
of  such  killing,  and  that  defendant  ought  to  be  hung  for  such  killing. 
And  the  said  Bliss,  judge  aforesaid,  also  stated  at  such  time  that  he  in- 
tended to  put  defendant  on  trial  at  once  for  said  homicide.  That  said 
judge  also  then  and  there  stated  that  he  intended  to  reassemble  the  grand 
jury  of  this  (Grayson)  county,  and  have  defendant  indicted  for  such 
homicide.  That  such  declarations  and  statements  as  aforesaid  were  made 
at  the  last  term  of  the  court,  and  on  and  about  the  8th  day  of  July,  1895. 
That  the  said  judge  did  cause  the  grand  jury  of  Grayson  County  to  be 
reassembled,  and  that  said  grand  jury  had  been  discharged  that  term. 
That  upon  the  reassembling  of  the  grand  jury  the  said  Honorable  Don 
A.  Bliss,  instructing  the  said  grand  jury  as  to  their  duties,  and  in  com- 
menting on  the  homicide  for  which  the  defendant  stands  indicted,  used 
the  following  language,  to  wit:  'Gentlemen  of  the  grand  jury:  Since 
you  were  discharged  there  has  been  an  occurrence  which  appears  to  me 
to  have  been  a  cowardly  assassination.  It  will  be  your  duty  to  thoroughly 
investigate  this  occurrence,  and  you  have  been  reassembled  for  that  put- 
pose.  If,  after  thorough  investigation,  you  believe  that  a  murder  has  been 
committed,  it  will  be  your  duty  to  find  a  bill  charging  the  guilty  purty 
with  the  offense.  Whether  a  petit  jury  sustain  this  charge  by  their  ver- 
dict is  something  with  which  you  and  I  have  nothing  to  do.  All  we  can 
do  is  to  do  our  duty,  and  leave  the  responsibility  where  it  belongs.  On 
the  other  hand,  if,  after  investigation,  you  should  believe  that  the  killing 
was  justifiable  under  the  law,  it  will  not  be  your  duty  to  find  any  bill  at 
all.'  The  last  remarks  above  quoted  were  made  by  the  said  Honorable 
Don  A.  Bliss  while  this  defendant  was  on  trial,  charged  with  assault  to 
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mnrder  said  Charles  Koch,  but  during  the  impaneling  of  said  grand  jury, 
and  the  utterance  of  said  remarks  by  said  Bliss,  the  jury  were  removed 
from  the  courtroom.  On  the  12th  of  July,  1895,  the  said  Honorable  Don 
A.  Bliss  had  an  interview  with  a  reporter  of  the  Sherman  Daily  Register, 
a  newspaper  of  general  circiQation  in  the  city  of  Sherman  and  county  of 
Grayson.  That  such  interview  was  published  in  said  paper,  and  also  in 
the  Sherman  Courier,  a  newspaper  published  in  Sherman,  Grayson 
County,  Texas,  and  of  wide  circulation  throughout  said  county,  and  such 
interview  was  also  published  in  the  Dallas  Daily  News,  a  paper  which  has 
a  large  circulation  in  Grayson  County  and  throughout  the  State  of  Texas, 
which  interview,  and  what  the  said  reporter  said  in  regard  thereto,  is  as 
follows:  (2)  ^What  Judge  Bliss  Said  About  the  Killing  by  Gaines  Last 
Tuesday.'  (3)  There  has  been  more  or  less  talk  on  the  streets  to-day 
about  the  report  that  Judge  Bliss,  before  whom  the  Gaines  Case  is  to  be 
tried,  had  expressed  himself  on  the  killing.  Judge  Bliss  stated  to  a  re- 
ix)rter  this  evening:  (4)  "I  made  the  remark  attributed  to  me.  It  was 
this  way.  It  was  during  a  recess  of  the  court,  when  an  eyewitness,  in 
whom  I  have  confidence,  told  me  of  the  killing,  and  the  circumstances 
of  it.  I  remarked  that,  if  such  was  the  case,  Gaines  was  a  cowardly  as- 
sassin^ and  deserved  to  be  hung."  *  (5)  The  defendant  would  represent 
that  the  aforesaid  statements  of  the  reporter  and  of  the  said  Honorable 
Don  A.  Bliss  have  been  published  as  aforesaid,  and  that  your  honor  has 
never  disavowed  or  corrected  the  same  in  any  manner.  He  would  also 
represent  that  such  remarks  and  interviews  had  direct  reference  to  the 
homicide  for  which  defendant  stands  indicted  in  this  case.  (6)  Defend- 
ant would  also  represent  that  your  honor  has  not  only  failed  to  disavow 
or  correct  such  remarks  and  interviews,  but  that  he  has  been  informed 
and  believes,  and  here  now  charges  the  fact  to  be,  that  your  honor  has 
frequently,  and  to  different  persons,  on  the  streets  of  Sherman  and  else- 
where, substantially  reiterated  such  interviews.  (7)  Defendant  also  rep- 
resents to  your  honor  that  the  remarks  of  your  honor  hereinbefore  stated, 
and  hereinafter  to  be  mentioned,  concerning  the  defendant's  case,  and 
your  honor's  attitude  towards  this  defendant  in  this  case,  are  commonly, 
generally,  and  notoriously  known  through  the  limits  of  Grayson  County, 
and  the  defendant  is  greatly  prejudiced  thereby.  (8)  The  defendant 
would  also  represent  that  while  he  was  about  to  be  placed  on  trial,  and 
after  his  motion  for  a  continuance  had  been  read  to  your  honor  in  the 
case  of  the  State  of  Texas  v.  the  defendant,  wherein  he  was  charged 
with  an  assault  to  murder  Charles  Koch,  your  honor  stated  at  the  con- 
clusion of  the  reading  of  said  application  for  continuance,  to  the  parties 
present  in  the  courtroom  engaged  in  the  said  case,  *Wait  a  minute;'  that 
you  then  vacated  the  bench,  left  the  courtroom,  went  to  the  telephone 
office  in  the  city  of  Sherman,  put  yourself  in  telephone  connection  with 
someone  at  Van  Alstyne,  who  is  unknown  to  defendant;  that  you  then 
had  a  conversation  over  the  telephone  with  said  unknown  person,  which 
conversation  is  also  unknown  to  the  defendant;  that  you  then,  within  a 
38  Texas  Crim.  App.— 14 
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few  minutes,  returned  to  the  courtroom  and  stated  that  you  overruled  the 
application  for  a  continuance;  that  at  such  time  your  honor  stated  that 
you  had  telephoned  to  some  one  at  Van  Alstyne,  but  the  name  of  the  per- 
son or  persons  was  not  given,  neither  did  you  state  what  the  conversation 
was;  that  on  the  preceding  evening  said  motion  for  a  continuance  was 
conceded  by  counsel  for  the  State,  that  said  application  for  continuance 
was  good.  (9)  Defendant  woidd  also  represent  that  when,  at  the  last  term 
of  the  court,  the  said  grand  jury  was  reassembled  as  aforesaid,  your 
honor,  in  your  instructions  to  said  grand  jury,  stated  to  such  body,  sub- 
stantially, that  it  was  of  the  highest  importance  to  the  State  that  all  of 
the  witnesses  knowing  anything  about  the  transaction  for  which  defend- 
ant here  stands  indicted  should  be  brought  before  such  grand  jury,  and 
thoroughly  examined  about  such  homicide,  *and  it  will  be  well  for  you  to 
remember  what  said  witnesses  testified,  as  parties  sometimes  change  their 
testimony/  (10)  Defendant  also  represents  that  his  wife,  Lula  B. 
Oaines,  was  a  material  witness  for  him  in  the  said  case  of  assault  to  mur- 
der; that  said  application  for  continuance  was  sought  to  obtain  the  testi- 
mony of  his  wife,  among  that  of  others;  that  Dr.  Neathery,  a  practicing 
physiciau  at  Van  Alstyne,  in  Grayson  County,  Texas,  and  a  reputable 
citizen  of  the  county,  made  a  certificate  and  affidavit,  which  was  pre- 
sented in  connection  with  said  application  to  continue,  to  the  effect  that 
defendant's  said  wife  was  sick,  and  in  such  condition  that  she  could  not 
attend  court  at  the  trial  of  said  cause;  that  after  the  motion  to  continue 
said  case  was  overruled,  and  after  said  case  was  tried,  and  after  defend- 
ant's wife  had  failed  to  testify  in  said  case  on  account  of  said  sickness,, 
your  honor  went  to  Van  Alstyne,  and  there  upbraided  the  said  Neathery 
for  making  said  affidavit.  (11)  Defendant  would  also  represent  and  show 
to  the  court  that  the  first  indictment  presented  against  him  was  quashed 
on  or  about  the  19th  day  of  August,  1895 ;  that  prior  to  that  time  defend- 
ant had  procured  the  issuance  and  service  of  process  for  and  upon  certain 
witnesses  in  his  behalf;  that,  when  the  grand  jury  for  this  term  of  court 
were  impaneled,  such  body,  following  the  instructions  as  given  aforesaid 
by  your  honor,  caused  process  to  issue  for  and  be  served  upon  the  de- 
fendant's said  witnesses  served  with  process  on  the  first  indictment  a» 
aforesaid.  (12)  Defendant  would  represent  and  show  to  your  honor  that 
by  reason  of  the  conduct,  declarations,  and  statements  of  your  honor  as 
above  set  forth,  tha»t  he  can  not  expect  a  fair  trial  at  the  hands  of  your 
honor;  that  your  honor  has  become  so  prejudiced  and  biased  against  this 
defendant  that  you  can  not  calmly  and  dispassionately  try  this  cause; 
that  the  mind  of  your  honor  is  so  biased  and  prejudiced  against  this  de- 
fendant that  you  can  not  with  fairness  and  impartiality  pass  upon  the 
admissibility  of  testimony  that  may  be  offered  on  the  trial  of  the  case; 
neither  could  your  honor,  if  it  should  become  necessary,  with  fairness 
and  impartiality  weigh  the  testimony  on  the  motion  for  a  new  trial,  or 
any  other  motion  or  matter  that  might  be  presented  or  that  might  arise 
during  such  trial.  (13)  Defendant  would  also  represent  that  the  trial  had 
before  your  honor,  by  reason  of  the  prejudice  hereinbefore  mentioned. 
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could  not  give  defendant  a  fair  and  impartial  trials  and  wonld  not  give 
defendant  equal  protection  of  the  law;  and  he  charges  that  such  a  trial 
would  be  in  violation  of  article  6  of  the  Constitution  of  the  United 
States^  and  of  articles  5  and  6  of  articles  in  addition  to  and  amendment 
of  the  Constitution  of  the  United  States,  and  especially  of  section  1^ 
article  14,  of  articles  in  addition  to  an  amendment  of  the  Constitution 
of  the  United  States  of  America,  and  also  of  the  several  acts  of  Congress 
passed  in  pursuance  of  the  provision  of  such  Constitii4;ion — all  of  which 
will  fully  appear  on  reference  to  affidavits  of  certain  citizens  of  Grayson 
County,  hereto  annexed  and  made  a  part  hereof,  and  marked  Exhibits 
Xos.  1  to  16,  inclusive.  (14)  Wherefore  defendant  prays  that,  on  account 
of  the  foregoing  facts  and  prejudices  and  prejudgmeiirt;  of  his  case,  that 
your  honor  will  take  notice  and  be  satisfied  that  a  trial  alike  fair  and  im- 
partial to  the  accused  and  the  State  can  not  be  had  in  this  county  before 
your  honor;  and  your  honor  will  therefore,  on  your  own  motion,  order  ft 
change  of  venue  in  this  case  to  any  county  in  an  adjoining  district  to 
your  honoris  and  that  you  will  state  in  your  order  the  grounds  of  suchi 
change  of  venue.  That  this  prayer  is  made  under  the  provision  of  article 
613  of  the  Code  of  Criminal  Procedure,  and  this  prayer  is  addressed  to» 
the  sound  discretion  of  your  honor.  If,  however,  your  honor  should  be 
of  the  impression  that  it  is  not  solely  of  the  laws  of  this  State  to  grant 
a  change  of  venue  in  criminal  cases,  except  in  order  to  protect  the  right 
of  the  defendant,  and  your  honor  is  also  of  the  impression  that,  when  the 
venue  of  the  case  is  changed,  that  it  is  harder  to  procure  the  attendance 
of  witnesses,  and  oftentimes  prevents  justice  from  being  done,  and  entails 
great  expenses  on  the  State,  then  defendant,  in  order  that  he  may  obtain 
a  fair  and  impartial  trial  before  an  unprejudiced  and  unbiased  judge, 
respectfully  requests  your  honor  to  change  districts  with  some  other  dis- 
trict judge  during  the  pendency  of  this  trial ;  or,  if  your  honor  should  be 
of  the  impression  that  you  should  not  exchange  districts  with  some  other 
district  judge  qualified  to  try  this  case,  then  defendant  respectfully  re- 
quests your  honor,  to  the  end  tthat  he  may  have  a  fair  and  impartial  trial 
before  a  competent  and  qualified  judge,  that  your  honor  will  vacate  the 
bench  and  leave  the  courthouse,  to  the  end  that  a  judge  might  be  selected 
in  the  manner  provided  by  law,  not  subject  to  any  disqualification,  and 
before  whom  this  case  may  be  tried.  All  of  which  is  respectfully  sub- 
mitted.'* 

To  this  bill  is  appended  the  evidence  adduced  by  affidavits  in  support 
thereof.  Said  affidavits  are  made  by  persons  living  in  various  portions 
of  Grayson  County,  and  they  state  thajt  soon  after  the  homicide  they 
heard  that  Judge  Bliss  had  said  that  defendant  was  guilty  of  a  cold- 
blooded assassination  and  ought  to  be  hung,  or  words  to  that  effect;  that 
this  was  the  common  talk  in  their  neighborhoods.  N.  W.  Bowles,  in  his 
affidavit,  states  that  a  few  days  after  the  killing  Judge  Bliss  said  to  him 
and  Judge  J.  H.  Wood  that  it  was  a  cold-blooded  assassination,  and  he 
was  godng  to  bring  him  to  trial  as  speedily  as  possible.  In  reply  to  appel- 
lant's motion,  the  State  filed  an  answer.    Said  answer  questions  the  suffi- 
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ciency  of  said  motion  on  the  ground  that  it  does  not  show  the  character 
of  prejudice  authorized  by  the  statute  to  change  the  yenue  in  the  case, 
nor  does  it  show  a  formidable  combination  of  influential  persons.  To 
the  bill  itself  is  appended  the  court's  explanation,  which  we  here  insert: 

^'The  foregoing  bill  of  exceptions  is  allowed,  with  the  following  state- 
ment, to  wit :  At  the  time  of  the  presentation  of  the  application  for  the 
change  of  venue,  etc.,  set  forth  in  the  foregoing  bill  of  exceptions,  I  noti- 
fied the  attorneys  of  the  defendant  thaft  1  would,  as  soon  as  I  had  the 
time,  prepare  and  cause  to  be  filed  in  this  cause  a  statement  in  reply  to 
the  matters  set  forth  in  said  application,  etc.,  in  which  statement  I  would 
«et  toTth.  matters  within  my  own  knowledge  which  I  considered  in  pass- 
ing upon  said  application,  etc.  I  also  apprised  them  of  the  general  nature 
of  such  statement,  and  inviited  them  to  procure,  if  they  desired  and  could 
do  so,  any  affidavits  contradictory  to  my  staitement,  which  affidavits  I 
would  allow  to  be  embodied  in  the  record  of  this  cause.  The  cause  of  The 
State  of  Texas  v.  W.  B.  Gaines,  wherein  the  defendant  was  charged  in 
this  court  with  an  assault  on  C.  H.  Koch,  with  intent  to  murder  the 
said  Koch,  after  having  been  set  for  trial  on  June  20,  1895,  had  been 
reset  for  trial — my  recollection  is,  at  the  request  of  the  defendant — for 
July  8,  1895,  together  with  the  case  of  The  State  of  Texas  v.  Bobert  Mc- 
Clain,  and  other  cases.  On  said  date  of  July  8th  a  jury  had  been 
impaneled  to  try  the  McClain  case,  and  the  witnesses  in  that  case  had 
just  been  sworn,  when  four  shots  were  heard  in  succession,  apparently 
right  at  the  courthouse,  followed  by  screams  in  a  woman's  voice.  This 
produced  a  general  stampede  from  the  courtroom  of  all  persons  there, 
except  the  prisoner,  Bobert  McClain,  the  officer  guarding  him,  the  jury, 
and  myself.  After  an  interval,  two  or  three  individuals  came  into  the 
courtroom,  of  whom  I  inquired  as  to  the  occurrence.  The  only  informa- 
tion I  got  from  them  was  that  a  man  named  Koch  had  been  killed  in  the 
courthouse  yard  by  a  man  named  Gaines.  Shortly  afterwards  Mr.  I.  M. 
Standifer  came  in,  and  gave  me  an  account  of  the  occurrence,  professing 
to  have  been  an  eyewitness  thereto.  The  conversation  between  him  and 
myself  occurred  in  front  of  the  judge's  desk,  in  the  district  court' room, 
and  about  six  feet  from  where  the  jury  impaneled  in  the  McClain  case 
was  sitting.  All  the  proceedings  of  the  court  had  been  suspended,  and  it 
was  during  an  enforced  recess.  The  members  of  the  jury  were  convers- 
ing among  themselves  at  the  time.  Mr.  Standifer  said  to  me  that  he  was 
sitting  in  a  buggy  near  the  point  where  the  walk  from  the  north  gate  of 
the  courthouse  yard  joins  the  concrete  sidewalk  on  the  north  side  of  the 
courthouse  square,  when  he  saw  a  man  in  the  act  of  wheeling  and  jump- 
ing from  the  sidewalk,  and  simultaneously  heard  a  shot.  Mr.  Standifer  said 
that  the  man  who  had  jumped  from  the  sidewalk  ran  towards  -the  gate  of 
the  courthouse  yard,  and  he  (Mr.  Standifer)  saw  a  man  standing  on  the 
sidewalk  taking  deliberate  aim  and  shooting  at  the  fleeing  man  as  he  ran; 
that  the  fleeing  man's  gait  became  a  kind  of  trot,  and  he  seemed  to  be 
gradually  sinking  down,  until,  shortly  after  he  entered  the  courthouse 
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yard,  he  fell.  Mr.  Standifer  said  the  man  who  did  the  shooting  seemed 
to  take  as  deliberate  aim  as  if  he  were  shooting  at  some  sort  of  game; 
that  he  (Mr.  Standifer)  felt  like  he  would  like  to  have  had  a  Winchester 
to  shoot  the  man  who  was  shooting  at  the  poor  devil  trotting  along,  who, 
anybody  could  see,  had  already  received  a  death  wound.  I  inquired  of 
Mr.  Standifer  whether  the  slain  man  had  any  weapon  in  his  hand,  or 
made  any  demonstration.  He  said,  *No/  that  he  ran  with  his  hands 
hanging  down  by  his  side  all  the  time.  I  then  remarked  to  Mr.  Standifer, 
in  an  ordinary  tone  of  voice,  that  it  was,  then,  a  cowardly  assassination, 
and  thai  the  killer  ought  to  be  hanged.  Mr.  Standifer  informed  me  that 
the  slain  man  was  Koch,  whom  he  knew,  and  that  the  slayer  was  Gaines, 
whom  he  had  not  known  until  that  day.  Shortly  after  this  conversation 
with  Mr.  Standifer,  I  went  down  into  the  crowd  that  had  gathered 
around  the  dead  man,  and,  after  staying  a  few  minutes,  returned  to  the 
courtroom.  The  county  attorney,  the  counsel  for  Robert  McClain,  and 
the  witnesses  having  returned  to  the  courtroom,  we  proceeded  with  the 
trial  of  McClain,  who  was  acquitted  that  evening.  The  next  day  we  pro- 
ceeded with  the  trial  of  cases  in  their  regular  order,  as  they  appeared  on 
the  setting;  and  on  July  10, 1895,  the  cause  of  The  State  of  Texas  v.  Wil- 
liam Gaines  (the  assault  to  murder  case)  was  regularly  called  for  trial, 
and  the  defendant  presented  an  application  for  a  change  of  venue,  which 
the  State  controverted.  It  then  developed  that  Mr.  Standifer  and  his 
law  partner,  Louis  Eppstein,  had  been  employed  by  the  defendant  to  as- 
sist in  his  defense.  Quite  a  crowd  gathered  in  the  courtroom  during  the 
trial  of  the  application  for  a  change  of  venue  in  the  assault  to  murder 
ease,  and  a  large  number  of  witnesses  were  examined  on  both  sides.  Many 
of  the  witnesses  placed  by  defendant's  counsel  on  the  stand  in  support 
of  their  application  for  change  of  venue  in  the  assault  to  murder  case 
were  interrogated  as  to  whether  they  had  heard  discussed  the  remark  I 
have  heretofore  detailed  as  having  been  made  by  myself  to  Mr.  Standifer; 
counsel  stating  ait  the  time  that  they  were  not  asking  these  questions  for 
the  purpose  of  reflecting  in  any  way  on  the  court,  but  for  the  purpose  of 
showing  that  this  remark  was  being  generally  circulated  by  the  enemies 
of  Gaines  for  the  purpose  of  exciting  prejudice  against  him.  This,  of 
course,  gave  the  matter  great  publicity,  and  the  newspapers  published  in 
Sherman  mentioned  it.  A  reporter  came  to  me,  and  inquired  of  me  as  to 
the  remark.  I  gave  him  a  correct  statement  of  the  facts.  He  wanted  to 
know  whether  I  had  any  objection  to  his  publishing  what  I  had  said  to 
him.  I  told  him,  Certainly  not,'  as  the  matter  was  already  published. 
I  requested  him,  however,  to  omit  any  mention  of  Mr.  Standifer's  name, 
as  he  had  been  employed  by  the  defendant,  and  it  might  operate  to  his 
prejudice  with  his  client.  I  also  told  various  friends  of  mine,  who  talked 
with  me  about  the  matter,  of  my  remark  that  had  been  made  so  promi- 
nent in  the  trial  of  the  application  for  change  of  venue  in  the  assault  to 
murder  case — exactly  what  I  said  to  Mr.  Standifer  and  how  it  came 
about.  Among  these,  I  told  County  Judge  Wood,  in  the  presence  of  M. 
W.  Bowles.    This  talk  with  Judge  Wood,  however,  was  merely  a  state- 
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ment  of  the  eonveraation  between  Mr.  Standifer  and  myself,  and  how 
the  remark  came  to  be  made.  I  did  immediately  reconvene  the  grand 
jury  for  the  purpose  of  investigating  the  killing,  and  did  say  to  them,  in 
my  charge,  substantially  what  is  set  forth  in  the  application  for  a  change 
of  venue,  etc.,  presented  by  the  defendant  in  this  cause.  The  statement 
in  said  application,  etc.,  that  I  upbraided  Dr.  Neathery  for  having  given 
the  certificate  mentioned  in  said  application,  is  not  true.  Dr.  Neathery 
was  in  attendance  as  a  witness  during  the  trial  of  this  cause,  and,  while 
he  was  so  present,  informed  the  Honorable  M.  H.  Garnett,  one  of  de- 
fendant's counsel,  that  he  and  his  co-counsel  would  have  the  opportunity 
of  procuring  an  affidavit  from  Dr.  Neathery,  as  I  proposed  to  deny  the 
truth  of  the  statement  that  I  had  ever  upbraided  him.  Dr.  Neathery, 
while  here,  informed  me  that  defendant's  counsel  had  requested  him 
to  make  an  affidavit  to  said  statement,  but  that  he  declined  to  do  so,  for 
the  reason  that  it  was  not  a  fact  that  I  had  ever  upbraided  him.  As  to 
the  matter  of  the  telephone  incident,  which  I  have  caused  to  be  stricken 
from  the  record  as  impertinent  and  scandalous,  I  do  not  deem  it  worthy 
of  further  notice.  As  to  my  being  prejudiced  and  biased  against  the  de- 
fendant, so  that  I  could  not  give  him  a  fair  and  impartial  trial,  I  can  only 
say  that  it  is  not  and  was  not  true.  To  say  that  I  did  not  have  the  opin- 
ion that  he  was  guilty  of  the  murder  of  Koch  would  be  a  contemptible 
piece  of  hypocrisy,  which  I  would  disdain;  but  this  opinion  was  based 
entirely  upon  the  statement  of  Mr.  Standifer,  and  of  other  men  of  high 
standing,  who  were  eyewitnesses  to  the  killing,  and  not  upon  any  per- 
sonal bias  or  prejudice  against  the  defendant,  which  I  never  had.  I 
hardly  knew  the  man  by  sight  when  the  killing  occurred,  and  knew  noth- 
ing of  his  character  as  a  man  until  his  trial  for  assault  to  murder  at  the 
last  term  of  my  court.  I  had  not  the  slightest  prejudice  or  bias  against 
him  as  an  individual.  During  his  trial  in  «this  case  I  faithfully  and  con- 
scientiously endeavored  to  give  him  an  absolutely  fair  and  impartial  trial. 
In  fact,  I  solved  every  question  that  was  doubtful  to  my  mind  in  his 
favor  during  the  admission  of  the  testimony,  and  any  immaterial  matter 
that  was  sought  to  be  introduced,  which  I  considered  might  be  prejudi- 
cial to  him,  I  rigidly  suppressed,  whether  objected  to  or  not.  A  state- 
ment made  in  said  application,  etc.,  as  it  was  originally  presented  to  me, 
but  which  is  not  contained  in  the  foregoing  bill  of  exceptions  to  the  effect 
that  I  made  a  certain  remark  about  Mrs.  Gaines,  defendant's  wife,  is  not 
true.  I  never  made  such  a  remark  to  any  one.  I  vrill  state  further,  in 
connection  with  fthis  bill,  that,  from  the  conduct  of  counsel  of  defendant, 
that  there  was  an  organized  effort  to  drive  me  from  the  bench,  somewhat 
political  in  its  character. 

[Signed]  'T)on  A.  Bliss,     ' 

^'Judge  Fifteenth  Judicial  District.'* 

As  to  the  explanation  to  said  bill,  we  would  observe  that  the  same  can 
not  be  used  as  evidence  to  support  or  disprove  the  allegations  contained 
in  the  motion  or  the  affidavits  appended  tliereto;  said  explanation  not 
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l>eing  Bwom  to  by  the  judge.  See  Abrams  v.  State,  31  Texas  Crim.  Eep., 
449;  Bailway  v.  Mackney,  83  Texas,  410;  Slaven  v.  Wheeler,  58 
Texas,  23.  We  are  accordingly  left  to  consider  appellant's  motion  on  the 
proof  offered  by  him;  and  conceding  that  appellant,  by  his  affidavits,  has 
established  that  the  judge  did  declare  on  the  day  of  the  homicide  that 
the  killing  by  Gaines  of  the  deceased,  Koch,  was  a  cold-blooded  assassi- 
nation, and  that  he  ought  to  be  hung,  and  that  these  expressions  of  the 
judge  were  reported  and  gained  currency  throughout  the  country,  the 
question  then  presents  itself:  Does  the  motion  show  such  cause  as  would 
authorize  or  require  the  court  below  to  change  the  venue?  This  motion 
does  not  present  one  of  the  statutory  grounds  for  a  change  of  venue.  Our 
statute  enumerates  the  grounds  for  a  change  of  venue,  and  the  prejudice 
of  the  judge  trying  the  cause  is  not  one  of  the  enumerated  grounds.  See 
Johnson  v.  State,  31  Texas  Crim.  Eep.,  462;  People  v.  Mahoney,  18  Cal., 
185;  People  v.  Williams,  24  Cal.,  31;  McCauley  v.  Weller,  12  Cal.,  500. 
However  improper  and  indelicate  such  expressions  as  are  here  attributed 
to  the  judge  may  be,  they  do  not  of  themselves  afford  a  ground  for  a  re- 
versal of  the  cause.  As  was  said  in  McCaule/s  C^se,  supra :  "If  the 
judge  act  illegally  on  the  trial,  or  deny  the  prisoner  his  legal  rights,  this 
would  be  a  cause,  on  appeal,  for  reversal,  but  we  can  not  undertake  to  say 
that  this  consideration  operated  a  legal  disqualification  of  the  judge  to 
sit.''  The  most  that  can  be  said  (as  was  intimated  in  Johnson's  Case, 
supra)  is  that  such  conduct  will  cause  a  closer  and  more  rigid  scrutiny 
of  the  errors  complained  of. 

2.  Appellant  contends  that  the  court  was  not  authorized  to  set  this 
case  for  a  day  during  the  term  prior  to  the  day  set  for  taking  up  the  crim- 
inal docket,  and  he  cites  us  to  article  638  of  the  Code  of  Criminal  Pro- 
cedure of  1895.  This  article  has  reference  solely  to  a  day  to  be  set  by  the 
court  for  taking  up  the  criminal  docket,  but  article  646  of  the  Code  of 
Criminal  Procedure  of  1895  authorizes  the  court,  in  its  discretion,  to  set 
any  day  of  the  term  for  the  trial  of  a  capital  case,  and  this  is  controlling. 

3.  Appellant's  next  bill  of  exceptions  brings  in  review  the  action  of 
the  court  in  refusing  to  continue  the  case  on  his  application.  The  con- 
tinuance in  this  case  was  craved  by  the  defendant  on  account  of  the 
absence  of  Sam  Whitaker.  The  application  shows  that  said  witness  had 
never  been  subpoenaed;  that  by  mistake  a  subpoena  was  issued  for  and 
served  on  one  John  Whitaker;  that  the  name  "John,"  instead  of  "Sam," 
occurred  in  the  subpoena  by  some  mistake,  which  was  not  known  until 
the  morning  of  the  28th  of  October,  1895 ;  that  said  Sam  Whitaker  was 
at  Van  Alstyne,  only  sixteen  miles  distant  from  the  court,  and  he  could, 
after  the  discovery  of  such  mistake,  have  been  had  at  the  trial,  but  for 
the  fact  that  he  was  then  too  sick  to  attend ;  and  that  consequently  no 
amount  of  diligence  could  have  procured  his  attendance.  Appellant 
shows  that  he  expected  to  prove  a  threat  made  by  the  deceased,  Charles 
Koch,  against  the  defendant,  shortly  after  July,  1894.  The  language 
used  as  conveying  the  threat  was  as  follows :  "That  witness  heard  Koch 
say  [referring  to  Gaines] ;    ^es ;  the  damned  son  of  a  bitch  shot  at  me, 
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and  I  intend  to  kill  him.  He  and  I  can't  live  in  the  same  country  to- 
gether/ '^  Conceding  that  sufficient  diligence  had  been  used  with  reference 
to  this  witness,  we  do  not  believe,  under  the  facts  and  circumstances  of 
this  case,  that  the  testimony  of  said  witness  was  of  that  material  charac- 
ter which  would  require  a  reversal  of  the  case.  Appellant  proved  a  num- 
ber of  threats  of  a  similar  kind  made  by  Koch  against  him  about  the 
same  time,  and  he  also  proved  threats  made  by  Koch,  against  his  life,  of 
a  more  recent  date.  So  we  take  it  there  coidd  have  been  no  question  in 
the  minds  of  the  jury  who  (tried  the  case  that  Koch  made  threats  against 
the  life  of  the  defendant.  However,  under  the  proof  in  the  case  it  occurs 
to  us  that  such  threats  would  serve  no  legitimate  purpose,  either  as  evi- 
dence of  justification  or  mitigation,  or  to  show  who  probably  made  the 
first  attack.  We  will  forego  a  discussion  of  the  proposition  involved  in 
this  question  until  we  come  to  treat  a  subsequent  bill  of  exceptions. 

4.  On  the  trial,  appellant  put  his  wife  on  the  stand,  and  she  was  exam- 
ined in  chief.  Said  examination  in  chief  covered  considerable  ground, 
the  main  points  of  which  were:  That  while  she  and  her  husband  were 
living  or  staying  in  Indiana,  with  certain  of  her  relatives,  and  the  de- 
ceased, Koch,  also  being  there,  her  brother  advised  her  to  separate  from 
her  husband,  on  the  ground  that  he  did  not  think  her  husband  treated 
her  right,  and  that  he  could  manage  her  money  better  than  her  husband. 
That  she  had  quite  a  number  of  these  conversations  with  her  brother,  in 
which  he  gave  her  such  advice,  but  she  never  told  her  husband  anything 
of  them.  Thait  her  husband,  somehow,  came  to  suspect  or  know  about 
it.  About  1892,  she  states,  substantially,  she  and  her  husband  moved 
back  to  Texas,  and  also  the  deceased,  Koch.  Her  testimony  then  relates 
to  various  places  at  which  she  and  her  brother  lived  in  and  about  Van 
Alstyne.  Thait  during  part  of  the  time  h«r  brother  was  separated  from 
his  wife,  and  lived  with  them.  That  on  one  occasion  her  husband  and  her 
brother  had  some  words  in  regard  to  a  meal  which  she  had  cooked.  That 
her  brother  made  a  remark  about  the  steak,  and  that  he  took  it  and  threw 
it  off  the  table  into  the  yard.  That  at  the  time  her  husband  was  in  an 
adjoining  room,  and  came  in,  and  she  grabbed  her  brother,  and  Forrest 
Gaines  grabbed  defendant,  and  they  kept  them  apart.  That  after  that 
her  husband,  on  one  occasion,  got  huffy  because  the  bread  did  not  suit 
him,  and  that  he  got  up  and  left  the  table.  That  her  brother  then  advised 
her  to  leave  him.  That  she  told  him  she  would  not.  That  this  was  the 
first  occasion  in  which  her  brother  did  not  hold  up  for  her  husband, 
as  against  her.  That  her  husband  overheard  the  conversation  between 
herself  and  her  brother  in  which  her  brother  advised  her  to  leave  him. 
A  short  time  after  this  her  brother  ceased  to  live  with  her.  She  also  tes- 
tifies as  to  the  killing  of  Jim  Gaines  (her  husband's  brother)  by  the  de- 
ceased, which  occurred  in  January,  1893.  That  after  that  her  brother 
moved  to  Denison.  Some  time  subsequent  to  that  she  understood  her 
brother  had  decided  to  move  back  to  Van  Alstyne  from  Denison,  and  she 
and  her  husband  decided  to  go  on  a  farm  in  the  country.  That  she  told 
her  husband  that,  under  the  circumstances,  it  would  be  better  that  he 


GooqIc 


Digitized  by  VjOOQ 


1897.']  Gaines  v.  The  State.  217 

and  her  brother  would  not  be  thrown  together.  However,  her  brother 
bought  the  Amspiger  place,  which  was  between  their  place  and  Van 
Alstyne,  and  moved  to  it  shortly  before  they  moved  out  on  their 
farm.*  That,  after  her  brother  bought  the  Amspiger  place,  she  had  a 
conversation  with  him  relative  to  that  place,  and  why  he  bought  it;  and 
Bhe  suggested  that  he  ought  not  to  have  moved  so  close  to  her,  as  he  had 
killed  her  husband's  brother.  That  he  remarked  that  he  was  going  to 
move  there  so  he  could  see  that  her  husband  (Gaines)  did  not  mistreat 
ber,  that  he  had  already  killed  one  of  the  Gaineses,  and  that,  if  any  of  the 
rest  of  them  ever  crossed  his  path,  he  would  kill  them  all.  She  relates: 
That  in  July,  1894,  her  husband  shot  at  her  brother.  That  on  that  day, 
she  and  her  husband  being  at  home,  and  having  just  returned  from  Van 
Alstyne,  her  brother  came  by  the  house,  stopped,  and  called  for  her.  She 
at  first  refused  to  go,  but  subsequently  went  to  the  gate  where  he  was. 
He  was  riding  in  a  jump  seat,  and  had  a  Winchester  gun  with  him.  That 
her  husband  at  the  time  was  putting  up  the  horse  and  buggy.  That, 
after  she  and  her  brother  had  talked  a  little  while,  he  started  on,  leading 
his  horse.  That  her  husband  came  out  and  shot  at  her  brother  from  the 
house.  That  this  occurred  on  Monday.  That  on  the  following  Wednes- 
day she  and  her  husband  were  in  Van  Alstyne,  and  she  saw  her  brother's 
horse  and  buggy  hitched  in  front  of  the  saloon.  That  she  was  apprehen- 
sive that  a  difficulty  would  occur,  and  that  she  watched  for  her  brother. 
Directly  she  saw  him  step  to  his  buggy  and  pull  out  his  Winchester  gun. 
That  he  stood  there  with  the  gun  some  time.  That  her  husband  had 
then  gone  around  the  comer.  That  she  was  so  excited  about  the  matter 
that  she  called  on  the  mayor  (Mr.  Cave),  and  told  him  that  she  appre- 
hended there  would  be  trouble,  and  requested  him  to  go  and  talk  to  her 
brother.  That  subsequently  she  saw  Mr.  Cave  go  to  where  her  brother 
was,  and  take  him  by  the  arm  and  lead  him  into  the  saloon.  That,  after 
the  killing  of  Jim  Gaines,  "my  husband  seemed  to  be  uneasy  at  his  home 
and  about  the  place  at  night.  I  was  uneasy  for  him,  too.  He  would 
never  sit  in  a  lighted  room  after  dark,  and  I  never  approved  of  his  going 
out  alone  after  dark.  He  often  went  out  alone,  but  I  never  wanted  him 
to  go  alone.  When  he  was  sitting  on  the  gallery,  some  of  us  were  there 
with  him.  Usually  I  was  with  him.  I  was  uneasy  about  defendant.  I 
did  not  know  what  would  happen  to  him.  I  had  heard  threats,  and  I 
knew,  if  my  brother  took  a  notion,  what  he  would  do."  That  on  the  day 
of  the  homicide  she  and  her  husband  came  from  Van  Alstyne  to  Sherman 
on  the  train.  That  after  arriving  at  Sherman  she  went  immediately  to 
Smith's  boarding  house,  and  ate  her  dinner  there.  That  her  husband 
did  not  eat  dinner  there,  but  a  little  after  1  o'clock  he  came  to  the 
boarding  house,  and  remained  about  ten  or  fifteen  minutes.  That  she 
and  her  husband  left  the  boarding  house  about  half  past  1  o'clock,  and 
came  up  the  street  together,  and  the  last  time  she  saw  him  before  the 
shooting  was  over  at  the  Anchor  corner.  That  when  her  husband  came 
down  to  Smith's  he  told  her  that  it  was  not  necessary  for  her  to  go  to 
town;  that  he  would  send  for  her  if  he  needed  her  in  the  trial  of  his  case, 


GooqIc 


Digitized  by  VjOOQ 


218  38th  Texas  Cbimikal  Ekpobts.  ITykr, 

which  was  to  occur  on  that  day.  However,  she  desired  to  go  to  town,  and 
went  with  him.  That  while  she  was  on  the  way  with  him  to  town  she 
told  him  to  be  careful;  that  she  was  uneasy  about  him  that  day;  that  she 
was  afraid  something  would  happen  to  him.  That  she  went  into  Gold- 
smith's dry  goods  store,  and  her  husband  went  on,  as  he  stated,  to  Smith's 
law  office.  That  some  half  hour  after  that  she  heard  shots  fired,  and  she 
said,  "There,  they  have  killed  Billy  at  last !"  That  some  time  prior  to  the 
homicide,  and  after  the  difficidty  in  July,  1894,  when  parties  came  to 
their  residence  at  night  and  rapped  she  always  went  to  the  door  herself. 
She  said:  "I  always  went  to  the  door  myself,  because  I  was  afraid  for  my 
husband  to  go.  I  thought  probably  some  one  would  shoot  him  down  as 
soon  as  he  opened  the  door,  and,  of  course,  I  feared  my  brother.  I  had 
no  one  else  to  fear  but  him."  The  balance  of  her  testimony  in  chief  re- 
lates to  what  occurred  between  Gid  Hewett  and  her  husband  the  day 
before  the  homicide,  and  is  contradictory  of  the  testimony  of  that  wit- 
ness, and  need  not  be  here  stated. 

The  substance  of  the  examination  in  chief  of  this  witness  is  thus  stated 
because  a  number  of  bills  of  exception  relating  to  her  cross-examination 
are  reserved;  and  it  is  insisted  that  said  matters  drawn  out  in  cross-exam* 
ination  were  not  pertinent  or  germane  to  the  examination  of  said  ivitness 
in  chief,  but  were  original  testimony  drawn  out  by  the  State  from  the 
wife  of  the  defendant,  thus  making  her  a  witness  against  him,  which  was 
not  authorized  by  law.  It  is  not  necessary  for  us  to  state  here  all  of  the 
testimony  that  was  objected  to  on  this  account,  because  it  is  sufficient,  in 
order  to  properly  dispose  of  this  matter,  to  state  the  most  important  tes- 
timony that  was  thus  drawn  out  by  the  State  on  cross-examination.  Bill 
of  exceptions  number  11  shows  that  on  the  cross-examination  of  Mrs. 
Lula  Gaines,  the  wife  of  appellant,  the  State  was  permitted  to  ask  her 
"if,  on  a  certain  occasion,  defendant  did  not  tell  you  that,  if  he  ever 
caught  you  and  your  brother  talking  together,  that  he  would  kill  you 
both?"  To  which  the  witness  answered  that  she  could  not  state  it  in 
that  way,  but  that  "he  objected  to  us  talking  together;"  that  she  did  not 
think  her  husband  had  "caught  part"  in  it.  Bill  of  exceptions  number 
25  shows  that  the  witness,  J.  W.  Truly,  on  behalf  of  the  State,  testified 
that  a  short  time  after  the  homicide,  at  the  Alexander  Hotel,  in  Van  Al- 
styne,  he  heard  Mrs.  Gaines  say  that  Charley  would  riot  have  hurt  a  hair 
on  Bill's  head;  also,  that  the  defendant  had  often  told  her  that  if  he  ever 
caught  her  and  her  brother  talking  together  he  would  kill  them  both. 
This  evidence  was  in  contradiction  of  Mrs.  Gaines'  testimony,  above  al- 
luded to,  on  cross-examination,  or  intended  to  impeach  her  as  to  the  tes- 
timony given  by  her  as  shown  in  bill  of  exceptions  number  11.  Bill  of 
exceptions  number  13  was  assigned  by  the  appellant  to  the  cross-exami- 
nation of  Mrs.  Lulu  Gaines  in  which  she  was  asked :  "Did  you  not  go  to 
your  brother's  house  on  Sunday  night,  before  he  was  killed,  on  Mon- 
day, and  tell  him  that  he  would  be  killed  if  he  came  to  Sherman  the  next 
day?"  The  witness  answered:  ^TTes;  I  warned  him  not  to  come  to  Shei^ 
roan."    Bill  of  exceptions  number  26  was  taken  to  the  action  of  the 
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court  in  allowing  the  State  to  prove  by  the  witness  E.  S.  Hajnes,  in  con- 
tradiction of  the  State's  witness  Mrs.  Oaines>  and  to  impeach  her^  that 
he  had  a  conversation  with  Mrs.  Gaines  on  July  17th,  after  the  homi- 
cide, in  which  she  told  him  that  she  went  to  her  brother's  house  on  Sun- 
day evening,  the  day  before  the  killing,  and  told  him  not  to  go  to  Sher- 
man the  next  day,  as  she  feared  or  believed  Gaines  would  kill  him  if  he 
did  go.  Bill  of  exceptions  number  18  is  taken  to  the  cross-examination 
of  Mrs.  Lula  Gaines  as  to  a  conversation  claimed  to  have  occurred  at 
Mrs.  Koch's  house,  in  the  presence  of  Mrs.  Koch  and  Mrs.  McMillan, 
on  the  morning  after  her  brother  was  killed;  and  she  was  asked  if,  on 
said  occasion,  she  did  not  say  to  Mrs.  Koch  (alluding  to  a  certain  black 
dress  which  had  been  brought  over,  at  her  request,  for  her  to  wear),  "I 
had  that  dress  made  over  a  year  ago  to  wear  to  Charley's  funeral,  expect- 
ing him,  at  any  time,  to  be  killed."  To  which  she  replied  she  did  not 
remember  it.  Bill  of  exceptions  number  21  shows  that  the  State  was 
permitted  to  impeach  Mrs.  Gaines  in  regard  to  the  purpose  for  whicH 
she  had  made  said  black  dress,  by  Mrs.  Day  Koch.  Bill  of  exceptions 
number  22  shows  an  impeachment  by  Mrs,  McMillan  in  regard  to  the 
purpose  for  which  said  black  dress  was  made.  Bill  of  exceptions  number 
24  shows  that  she  was  impeached  about  the  same  matter  by  Mrs.  Thomp- 
son. 

These  bills  of  exception  present  the  most  material  parts  of  her  testi- 
mony objected  to,  and  on  which  she  was  permitted  by  the  court  to  be 
impeached  by  the  State.  However,  all  of  the  bills  of  exception,  from  11 
to  26,  inclusive,  present  objections  urged  to  the  cross-examination  of 
Mrs.  Gaines  by  the  State,  and  impeachments  of  her  by  other  witnesses 
introduced  by  the  State.  The  ground  of  appellant's  objection  to  this 
character  of  testimony  was  that  same  was  not  pertinent  or  germane  to 
her  examination  in  chief,  and  she  could  not  be  impeached  on  account  of 
auch  illegal  testimony.  We  have  examined  the  record  very  carefully,  and 
we  agree  with  appellant  to  the  effect  that  there  was  nothing  in  the  ex- 
amination in  chief  of  the  witness  Mrs.  Gaines  to  authorize  this  cross- 
examination,  nor  is  there  anything  in  the  bill  of  exceptions,  as  explained 
by  the  judge,  to  authorize  this  character  of  testimony.  Mrs.  Gaines  re- 
lated in  her  examination  in  chief  no  conversation  or  part  of  a  conversa- 
tion between  herself  and  her  husband,  no  threat  of  his  that  authorized 
the  State  to  cross-examine  her  with  reference  to  any  declaration  that 
may  have  been  made  by  her  husband  to  the  effect  that  if  he  saw  her  and 
her  brother  talking  together,  that  he  would  kill  them  both ;  and  yet  the 
court,  although  she  stated  that  she  did  not  remember  any  such  conversa- 
tion, permitted  her  to  be  impeached  as  to  these  matters.  Of  course,  if 
she  had  been  examined  in  chief  as  to  any  conversation  between  herself 
and  her  husband,  the  whole  of  said  conversation  relating  to  the  same 
matter,  and  explanatory  thereof,  would  have  been  admissible ;  but  it  was 
not  admissible  because  she  had  been  introduced  by  her  husband  on  other 
matters,  and  it  was  not  proper  to  prove  as  original  testimony,  on  cross- 
examination,  this  threat  of  defendant,  by  his  wife.     As  to  the  black 


Digitized  by  LjOOQiC 


220  38th  Texas  Gbimxnal  Bepobts.  [Tyler, 

dxesa,  no  inquiiy  was  made  by  the  defendant  as  to  this  matter  in  the  ex- 
amination in  chief.  Nevertheless^  on  cross-examination  the  State  was 
permitted  to  show,  not  any  fact  stated  or  done  by  the  appellant,  but 
something  that  she  did;  that  is,  she  made  a  black  dress  about  a  year  be- 
fore the  homicide  to  wear  to  the  funeral  of  her  brother,  expecting  her 
husband  to  kill  him.  This  was  the  purpose  of  the  State  in  her  cross- 
examination,  but  failing  to  elicit  her  purpose  in  making  the  dress,  the 
State  was  permitted  to  impeach  the  witness  upon  this  ground.  As  to 
her  warning  her  brother  not  to  go  to  court  on  the  fatal  Monday,  she 
stated  that  she  told  him  not  to  go,  but  that  she  did  not  state  that  it  was 
because  she  feared  her  husband  would  kill  him.  Her  warning  her 
brother  was  not  any  fact  that  had  been  inquired  about  by  the  defendant 
in  her  examination  in  chief,  and  the  State  should  not  have  been  per- 
mitted to  cross-examine  her  upon  this  subject;  much  less,  to  contradict 
her  by  the  witness  Haynes.  The  same  observations  apply  to  all  of  the 
other  bills  of  exception  on  this  branch  of  the  case.  The  testimony  was 
illegal,  and  the  witness  should  not  have  been  cross-examined  upon  these 
matters,  nor  should  she  have  been  impeached  by  contradictory  evidence. 
See  Jones  v.  State,  and  authorities  there  cited,  ante,  p.  87. 

In  order  to  present  the  importance  of  this  testimony  as  bearing  upon 
the  case,  we  will  state  substantially  the  testimony  of  the  witnesses  as  to 
the  killing,  and  the  facts  and  circumstances  immediately  connected 
therewith.  Before  doing  so,  however,  we  would  observe  that  the  killing 
occurred  in  Sherman  on  the  8th  of  July,  1895,  about  1  o'clock  in  the 
evening  of  said  day.  Defendant  and  deceased  were  brothers-in-law,  de- 
fendant having  married  the  sister  of  the  deceased.  The  killing  was  on 
Monday,  which  day  had  been  set  for  the  trial  of  a  case  against  the  defend- 
ant in  which  he  was  charged  with  an  assault  with  intent  to  murder  Koch, 
the  deceased,  alleged  to  have  been  committed  in  the  summer  of  1894. 
Defendant  was  there  in  attendance  on  the  court,  and  the  case  was  ex- 
pected to  be  called  up  that  evening.  Deceased  was  'there  as  a  witness 
against  the  defendant.  The  homicide  occurred  in  one  of  the  most  public 
places  in  the  city  of  Sherman,  and  a  crowd  was  then  on  the  street,  and 
in  the  vicinity  of  the  homicide.  Deceased,  at  the  time  of  the  shooting, 
had  crossed  from  the  courthouse,  along  a  plank  causeway,  towards  the 
stores  on  the  north  side  of  the  public  square,  surrounding  the  courthouse, 
and  had  approached  at  or  near  the  concrete  sidewalk  at  the  time  the  first 
shot  was  fired.  Said  shot  was  fired  by  the  defendant,  who.  at  that  time 
was  standing  on  said  concrete  sidewalk,  at  a  point  near  where  the  plank 
walk  from  the  courthouse  to  the  concrete  sidewalk  approached  and  joined 
said  sidewalk.  Four  shots  were  fired,  two  of  which  took  effect  in  the 
body  of  the  deceased — one  striking  him  on  his  left  side,  below  and  just 
in  the  rear  of  his  left  shoulder  blade,  and  coming  out  on  his  right  side, 
in  front  of  and  between  his  right  nipple  and  arm;  the  other  striking  him 
on  his  left  side,  about  the  hip  bone,  and  coming  out  on  the  left  side  of 
his  stomach.  At  or  about  the  time  of  the  firing  of  the  first  shot  deceased 
turned  to  run — ran  back  south,  either  on  or  near  said  plank  walk — de- 
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fendant  continuing  to  shoot  at  him;  the  last  shot  being  fired  about  the 
time  deceased  ran  into  the  gate  of  the  fence  surrounding  the  courthouse. 
Deceased  feU  and  expired  inside  of  the  courthouse  yard.  The  testimony 
also  shows  that  bad  blood  had  existed  between  deceased  and  defendant 
for  some  two  or  three  years  antedating  the  homicide,  and  the  record 
shows  that  threats  had  been  made  by  each  of  said  parties  against  the 
other.  The  record  also  discloses  that  in  the  summer  of  1894  deceased, 
haying  heard  that  defendant  mistreated  his  sister,  went  to  the  residence 
of  defendant  and  called  his  sister  to  the  gate,  and  was  conversing  with 
her  in  relation  thereto,  when  the  defendant  came  out  on  the  gallery  of 
his  house,  and  as  deceased  was  walking  away,  leading  his  horse,  fired  sev- 
eral shots  at  him.  It  is  also  proper  to  state  that  deceased,  it  appears, 
came  to  Sherman  on  the  morning  of  the  homicide  unarmed,  but  some 
time  during  the  morning  borrowed  a  six-shooter  from  Grigsby,  and  that 
he  had  said  pistol  on  at  the  time  of  the  homicide,  and  it  was  sticking  in 
the  waistband  of  his  pants,  at  the  left  side.  Some  of  the  witnesses  who 
came  to  the  body  of  the  deceased  after  he  fell  state  that  his  vest  was 
open,  while  others  state  that  his  vest  was  buttoned  up,  his  pants  and  vest 
concealing  his  pistol. 

The  following  witnesses  testified  for  the  State  as  to  what  occurred  at 
the  time  of  the  homicide: 

Frank  Bowers  testified :  That  he  was  standing  in  front  of  the  store, 
on  the  north  side  of  the  square.  That  when  he  first  saw  the  defendant 
he  was  in  front  of  Exstein's  front  door.  Defendant  had  a  pistol  when  he 
first  saw  him.  That  he  was  raising  it  up,  or  had  it  up  in  his  hand,  at  that 
time.  That,  when  he  first  saw  the  defendant  with  the  pistol  in  his  hand 
it  was  but  a  second  until  he  shot.  That  defendant  shot  as  soon  as  he 
could  get  the  pistol  in  shooting  position.  Koch  was  then  about  ten  feet 
out  on  the  plank  walk  leading  from  the  concrete  walk  on  the  north  side 
of  the  square  to  the  courthouse.  Defendant's  face  was  turned  south, 
towards  the  courthouse,  and  Koch  was  coming  across  towards  the  court- 
house. When  he  first  saw  the  defendant  he  was  northeast  from  where 
the  plank  walk  intersects  the  concrete  walk,  and  when  the  first  shot  was 
fired  Koch  had  his  face  towards  the  south,  and  his  back  and  side  were 
turned  towards  the  defendant's  left  side.  Koch  was  running  when  the 
defendant  fired  the  first  shot — ^running  from  the  defendant.  His  hands 
were  down  at  his  sides  when  the  first  shot  was  fired.  About  the  time  the 
second  shot  was  fired  Koch  raised  his  hands  up  and  caught  his  coat  about 
his  breast.  When  the  second  shot  was  fired  Koch  was  running  on  south, 
towards  the  courthouse,  and  going  from  the  defendant.  After  defendant 
fired  the  first  shot  he  walked  up  to  the  end  of  the  plank  walk  going  to 
the  courthouse.  He  moved  in  a  southwest  direction  from  where  he  was 
when  he  fired  the  first  shot,  and  fired  his  last  shot  when  he  was  there. 
Koch  was  about  going  through  the  gate  into  the  courthouse  yard  when 
the  last  shot  was  fired.  He  was  running,  but  not  fast.  Blood  was  spurt- 
ing from  Koch's  mouth  when  he  was  halfway  across  the  street  from  the 
concrete  walk.    That  was  between  the  second  and  third  shots,  and  soon 
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after  he  caught  his  coat  in  front  of  him.  Witness  further  stated  that 
when  he  first  saw  Koch,  on  this  occasion,  he  was  right  at  the  edge  of  the 
plank  walk  where  it  joins  the  concrete  walk  on  the  north  side  of  the 
square.  He  seemed  to  be  motioning  to  turn.  His  body  was  turned 
aroimd  when  he  first  noticed  him.  His  motioning  to  turn  to  run  first 
attracted  witness's  attention.  That  was  before  he  saw  defendant  with 
the  pistol.  When  he  saw  the  motion  to  run,  he  looked  to  see  why 
he  was  running,  and  then  saw  the  pistol.  Koch's  movement  in 
turning  to  run  first  attracted  the  witness's  attention.  When  he  first 
saw  him  Koch's  face  was  turned  towards  the  east,  and  he  was 
turning  towards  the  south.  Then  he  ran  ten  feet  before  the 
first  shot  was  fired,  and  was  on  the  plank  sidewalk  leading  from 
the  concrete  walk  to  the  courthouse.  He  ran  several  steps  before  the  sec- 
ond shot  was  fired,  but  not  far,  for  the  shots  were  close  together.  Koch 
was  about  one-third  of  the  way  from  the  concrete  walk  to  the  courthouse 
gate  when  the  second  shot  was  fired,  and  was  over  halfway  across  when 
the  third  shot  was  fired,  and  was  about  at  the  gate  of  the  courthouse 
yard  when  the  fourth  shot  was  fired.  When  the  first  shot  was  fired 
Gaines  was  back  of,  and  a  little  to  the  left  of,  witness.  Witness  further 
stated  that  about  the  time  the  second  shot  was  fired  Koch  raised  his  hand 
up  in  front  of  him,  and  caught  his  coait.  His  side  was  to  witness,  and  he 
could  not  state  where  his  hand  was.  He  did  this  with  his  right  hand. 
He  was  at  the  time  going  from  witness,  and  his  back  and  side  yfere 
towards  him.  Witness  could  not  see  his  hand,  but  thought  that  he 
caught  his  coat. 

I.  M.  Standifer  testified,  substantially:  He  was  in  a  buggy  out  in 
the  street,  west  of  the  walk  that  leads  from  the  north  side  of  the  court- 
house square  to  the  courthouse.  He  was  going  east,  and  was  sixty  or 
seventy  feet  west  of  the  plank  walk,  and  about  thirty  feet  south  of  the 
concrete  walk,  on  the  north  side  of  the  square.  That  he  saw  deceased 
going  hastily  from  the  concrete  walk  east  of  the  plank  walk  that  leads 
north  from  the  courthouse.  His  face  was  turned  southwest.  Defendant 
was  nearer  the  sidewalk  than  the  deceased,  and  was  north  of  the  deceased. 
Defendant  had  a  pistol,  and  shot.  Koch  was  moving,  and  was  in  a  some- 
what wrenched  position  when  the  shot  was  fired.  He  was  cringing,  as  if 
expecting  something.  Witness's  recollection  was  that  Koch  was  not 
exactly  with  his  back  to  the  defendant,  but  his  left  side  a  little,  lifter 
the  first  shot  was  fired  deceased  continued  towards  the  entrance  to  the 
courthouse,  in  a  trot,  running  from  where  the  defendant  was.  Defendant 
walked  a  step  or  two  forward  after  the  first  shot  was  fired.  Three  or  four 
shots  were  fired.  Koch  continued  running  south  while  all  the  shots 
were  being  fired.  He  went  to  the  entrance  of  the  courthouse  yard  and 
sank  down  and  was  about  ten  steps  from  the  gate  when  he  fell.  When 
the  first  shot  was  fired  Koch's  hands  were  at  his  side.  His  right  hand  was 
at  his  side  and  his  left  arm  was  raised  in  a  cringing  manner.  At  no  time 
while  Koch  was  running  across  the  street  did  he  ever  put  either  hand 
from  his  side  from  where  he  started  to  where  he  fell.    That  he  noticed 
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him  closely.  That  he  had  a  good  view  of  him,  and  did  not  see  any  blood 
spurting  from  his  mouth  as  he  ran  to  the  courthouse  gate.  When  Koch 
was  going  towards  the  courthouse,  after  the  shooting  began,  at  no  time 
did  he  put  his  right  hand,  or  either  hand,  up  to  his  breast,  or  anywhere 
about  the  front  part  of  his  body.  They  hung  limp  to  his  sides.  When 
he  first  saw  Koch,  at  the  time  of  the  shooting,  he  was  at  the  concrete 
walk,  and  east  of  the  plank  walk  leading  to  the  courthouse.  When  he 
first  saw  defendant,  he  was  off  of  the  concrete  walk.  The  first  thing  that 
atoacted  witness's  attention  was  the  show  of  the  pistol,  and  nearly  in- 
gtantaneously  the  firing  of  it.  That  he  had  no  idea  what  occurred  be- 
tween the  parties  prior  to  that  time.  If  Koch  ever  raised  his  hand  to  his 
breast  it  was  before  the  firing  began,  for  there  was  no  movement  of  his 
hands  after  that 

B.  £«  Smith  testified,  in  effect:  That  he  was  standing  near  there,  on 
the  concrete  sidewalk.  That  he  did  not  see  how  ithe  difficulty  began,  but 
he  heard  a  shot  fired,  and  looked  around  and  saw  the  defendant,  with  Iei 
pistol,  come  out  from  among  some  people  that  were  standing  there.  Saw 
him  raise  the  pistol.  That  he  then  saw  deceased.  That  he  then  saw 
defendant  pull  down  on  the  deceased.  He  was  standing  five  or  six  feet 
from  witness.  That  he  was  looking  towards  the  sound  of  the  pistol,  but, 
when  deceased  "flirted"  off,  defendant  at  once  wormed  himself  around 
from  the  crowd  and  went  in  pursuit  of  the  man.  Koch  went  towards 
the  courthouse,  and  defendant  fired  the  second  shot  at  him.  Witness 
stated  that  his  impression  was,  that  as  Koch  went  off  towards  the  court- 
house,  he  put  his  hands  to  the  lapel  of  his  coat.  He  did  not  seem  to  have 
his  hands  at  any  fixed  place.  He  was  moving  his  hands  towards  his 
ehest.  It  was  an  unsteady  motion.  Witness  stated  that  he  did  not  see 
the  -first  shot  that  was  fired;  did  not  know  who  fired  it,  or  anything 
about  it. 

W.  C.  Jones  stated:  That  he  was  on  the  concrete  sidewalk,  in  the 
vicinity  of  the  homicide.  The  first  he  knew  of  the  shooting  he  heard  the 
report  of  the  pistol.  The  shot  was  fired  a  foot  or  a  foot  and  a  half  behind 
him.  He  saw  Koch  as  he  turned.  When  the  shot  was  over,  witness 
dodged,  and  saw  Koch  running  across  the  street,  within  fifteen  or  twenty 
feet  south  of  the  concrete  walk,  when  he  turned  to  run.  When  the  first 
shot  was  fired  he  dodged  to  one  side  and  saw  defendant  with  the  pistol. 
Defendant  moved  up  a  fodt  or  two,  and  fired  the  second  shot.  Koch  was 
coming  across  the  street  when  that  shot  was  fired.  He  was  running  in 
a  little  dogtrot.  That  he  saw  the  third  shot  fired.  There  were  four  shots 
fired.  The  shots  were  tolerably  regular.  As  Koch  went  towards  the 
courthouse  his  back  was  towards  the  witness,  and  he  did  not  know  what 
position  his  left  hand  was  in.  His  right  hand  was  up  in  front  of  him, 
on  his  coat.  He  was  running  bent  over  a  little.  That  he  did  not  hear 
the  defendant  say  anything  during  the  shooting.  The  party  that  fired 
the  first  shot  was  northwest  of  witness  when  he  fired  it.  He  saw  Koch 
before  he  saw  defendant.  This  second  shot  struck  deceased  about  the 
hip.    As  deceased  went  off  he  had  his  right  hand  in  front  of  him.    His 
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back  was  to  the  witness,  and  he  did  not  know  where  his  hand  was.  He 
could  not  tell  whether  his  hand  was  up  near  his  throat,  or  down  near  the 
waistband  of  his  pants.  Between  each  shot  defendant  would  bring  his 
pistol  down,  and  then  raise  it  up  and  shoot. 

Tom  Keys  stated:  That  at  the  time  of  the  shooting  he  was  on  the 
north  side  of  the  square,  and  saw  part  of  it.  That  when  he  first  saw 
Koch,  just  before  the  shooting,  he  was  coming  from  the  courthouse  and 
going  north  to  the  sidewalk  on  the  north  side  of  the  square.  That  he 
did  not  know  whether  he  got  to  the  sidewalk  or  not.  He  got  very  near 
it,  and  witness  noticed  him  no  further.  He  turned  off  the  walk  leading 
north  from  the  courthouse,  and  turned  east  before  he  got  to  the  concrete 
sidewalk.  Witness  last  saw  him,  before  the  shooting,  walking  along 
slowly,  with  his  left  hand  in  his  coat  pocket,  with  his  thumb  hooked  over 
on  the  outside.  Did  not  pay  much  attention,  but  his  right  hand  was 
hanging  down  by  his  side.  When  Koch  came  over  near  the  concrete 
walk  witness  was  talking  to  a  friend,  and  paid  no  more  attention  to  him 
until  the  shot  was  fired.  He  was  then  very  near  the  concrete  walk.  Wit- 
ness was  looking  at  Koch  when  the  first  shot  was  fired.  About  as  quick 
as  the  first  shot  was  fired  witness  looked  and  saw  Koch  turn.  He  turned 
eastward,  and  came  back  on  the  plank  walk  again.  The  first  shot  was 
fired  from  the  concrete  walk,  and  was  about  four  or  five  feet  east  from 
witness.  Witness  was  standing  facing  south.  The  shot  was  to  his  left> 
and  a  little  behind  him.  Koch  had  turned  off  the  plank  walk 'to  the 
east  before  he  reached  the  concrete  sidewalk,  as  if  to  go  up  Travis  Street. 
When  the  shot  was  fired,  and  witness  looked,  Koch  was  turning,  and  had 
turned  very  near  around,  and  he  was  turning  facing  south.  Saw  defend- 
ant after  the  first  shot  was  fired.  His  pistol  was  already  down  when  de- 
fendant first  attracted  witness's  attention.  Defendant  stood  perfectly 
still  in  the  same  place,  and  fired  the  second  shot.  Defendant  had  prob- 
ably moved  a  foot  or  two,  and  stood  near  the  edge  of  the  concrete  walk, 
when  he  fired  the  last  shot.  Koch  had  his  head  down  as  he  came  from 
the  courthouse,  and,  up  to  the  last  time  witness  saw  him  before  the 
shooting,  he  was  apparently  looking  down.  Witness  was  not  positive 
about  how  he  held  his  head  all  the  way  across  the  street.  Witness  re- 
membered seeing  Frank  Grigsby  with  Koch  as  he  came  across  from  the 
courthouse.  When  he  first  saw  defendant  he  was  standing  on  the  con- 
crete walk  northeast  of  the  point  where  the  plank  walk  connects  with  it. 
When  he  last  noticed  Koch,  before  the  shooting,  he  was  about  eight  or 
ten  feet  from  the  concrete  sidewalk.  When  he  saw  Koch  immediately 
after  the  first  shot  he  was  six  or  seven  feet  south  of  the  concrete  walk, 
and  defendant  was  on  the  concrete  walk,  about  three  feet  from  the  edge 
of  it.  Witness  thought  the  second  shoit  was  fired  before  Koch  got  back 
on  the  plank  walk.  When  witness  saw  Koch  immediately  after  the  shot, 
he  was  turning,  and  had  his  right  hand  up  in  front  of  him,  about  his 
waist.  Witness  further  stated  that  it  was  after  the  first  shot  that  Koch 
had  his  right  hand  in  front  of  him,  about  his  waist.  As  Koch  was  run- 
ning away  from  the  sidewalk  witness  never  saw  him  try  to  get  any 
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weapon.  Did  not  know  what  his  intentions  were  with  his  hands  around 
there.  Did  no^  know  what  he  was  doing.  Could  not  say  that  he  saw 
Koch  make  any  attempt  to  draw  a  weapon  at  all. 

The  following  witnesses  testified  as  to  the  facts  immediately  attending 
the  homicide,  on  the  part  of  the  defendant: 

J.  F.  Miller  testified:  That  at  the  time  of  the  shooting  he  was  sitting 
down  on  the  concrete  sidewalk  in  front  of  McBee's  grocery  store,  on  the 
north  side  of  the  square,  in  Sherman,  which  was  in  the  vicinity  of  the 
homicide.  McBee's  grocery  store  was  four  doors  west  of  the  sidewalk 
that  leads  out  from  the  courthouse  to  the  north  side  of  the  square.  A 
few  minutes  before  the  homicide,  and  while  witness  was  sitting  in  front 
of  McBee's  store,  Koch  passed  on  the  pavement,  going  east,  and  crossed 
the  plank  walk,  and  went  over  towards  the  courthouse.  Witness  did  not 
think  he  had  time  to  go  into  the  courthouse  until  he  saw  him  coming 
Isack  towards  the  north  side  of  the  square.  As  he  was  coming  to  the 
north  side  of  the  square,  witness's  attention  was  called  to  him.  From 
the  time  he  came  out  of  the  courthouse  gate  he  had  his  hands  swinging 
by  his  side  until  he  got  about  halfway  across  from  the  courthouse  on 
the  way  to  the  sidewalk  on  the  north  side,  when  he  put  his  left  hand 
up  in  front  of  him,  and  seemed  to  be  scra:tching  or  adjusting  something. 
Witness  did  not  see  what  he  was  doing  when  he  caught  his  right  hand 
aboirt  the  waistband  of  his  pants.  Witness  took  his  eyes  off  him  when 
he  got  within  ten  feet  of  the  concrete  walk.  When  he  saw  him  again  it 
was  after  the  shot  was  fired.  Witness  took  his  eyes  off  of  the  deceased, 
but  heard  the  shot,  and  looked  that  way  again;  and  Koch  was  close  to 
the  pavement,  with  his  face  turned  west,  and  he  was  making  a  turn 
west,  and  threw  his  left  hand  under  his  arm.  He  seemed  to  draw  it  far 
back.  Witness  did  not  know  what  for,  and  as  he  got  turned  south  he 
started  to  run,  and  blood  spurted  from  his  mouth.  The  blood  spurted 
just  after  the  first  shot.  Koch  ran  about  halfway  from  the  pavement  to 
the  gate  of  the  isourthouse  yard,  and  turned  around,  with  his  face  west, 
and  looked  north  again,  and  then  the  second  shot  was  fired.  Koch  then 
turned  again  and  ran,  and  the  third  shot  was  fired.  The  fourth  shot 
wafi  fired  just  as  he  crossed  between  the  posts  of  the  courthouse  gate. 
Witness  did  not  see  who  did  the  shooting.  Did  not  see  the  man  who 
did  the  shooting  imtil  he  saw  the  pistol  taken  from  him.  He  was  look- 
ing in  the  direction  of  the  shooting,  but  there  were  people  on  the  side- 
walk between  him  and  the  pistol.  He  could  see  the  smoke  from  the 
pistol.  Witness  further  stated :  There  was  no  one  walking  at  the  side 
of  Koch  as  he  went  north  before  the  shooting.  That  just  before  the 
shooting  he  saw  deceased  come  across  the  square,  but  did  not  know 
whether  his  hand  was  at  the  waistband  of  his  pants,  or  under  his  vest,  or 
whether  he  pidled  his  vest  down,  or  scratched,  or  what  he  did,  exactly. 
He  had  his  hand  in  his  coat  pocket  until  he  got  a  little  over  halfway 
across  the  street.  After  scratching  himself,  witness  did  not  think  he 
pnt  hja  hand  in  his  pocket.  When  Koch  looked  around  about  the  time 
38  Texas  Crim.  App.— IJ^ 
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the  second  shot  was  fired,  he  did  not  come  to  a  full  stop.  He  turned 
himself,  and  "went  kinder  sideways."  Koch  ran  faster  at  the  start  than 
he  did  as  he  came  to  the  gate.  He  got  slower  all  the  way  across.  He 
never  looked  back  but  once  after  he  started,  and  that  was  before  the 
second  shot. 

Hobinson  states:  That  he  was  sitting  on  the  concrete  walk  in  the 
vicinity  of  the  shooting.  Was  sitting  on  a  goods  box,  talking  with  Tom 
Beatty.  Heard  the  report  of  a  pistol  on  the  north  side  of  the  square^ 
turned  in  tha,t  direction,  and  saw  a  man  running  across  the  square. 
When  he  first  saw  the  man  he  was  about  fifteen  or  twenty  feet  from  the 
plank  walk  which  joined  the  concrete  walk  on  the  north  side  of  the 
square.  This  man  was  running.  This  man  had  his  hand  up  to  the 
waistband  of  his  pants.  Could  not  tell  exactly,  but  thought  that  was 
about  the  position  of  his  hands.  After  he  looked  and  saw  a  man  run- 
ning, there  were  three  other  shots  fired,  a  half  second  apart.  The  man 
he  saw  running  had  his  right  hand  up  to  the  waistband  of  his  pants. 
The  man  was  in  his  shirt  sleeves.  Did  not  know  whether  he  had  on  a 
vest  or  not. 

Tom  Beatty  testified:  That  he  was  sitting  talking  with  the  witness 
Robinson.  Heard  a  shot  fired,  and  saw  Koch  turn  and  start  to  run 
across  towards  the  courthouse.  He  was  about  two  or  three  feet  from 
where  the  plank  walk  joins  the  concrete  walk  on  the  north  side  of  the 
square  when  he  first  saw  him.  Koch  was  not  on  either  walk.  He  was 
south  of  the  concrete  walk,  and  east  of  the  plank  walk.  He  ran  south 
on  the  plank  walk,  towards  the  courthouse.  Three  shots  were  fired  after 
witness  turned  to  look.  When  witness  first  looked  towards  Koch  after 
the  first  shot,  Koch  had  not  turned  plumb  around.  He  had  his  right 
hand  up  in  front  of  him — ^about  his  breast  or  stomach.  Witness  could 
not  see  the  man  who  was  shooting. 

Witness  W.  M.  Bowles  stated:  That  he  saw  deceased  (Koch)  run  at 
the  time  of  the  shooting.  Witness  was  standing  on  the  northwest  comer 
of  the  square.  When  the  first  shot  was  fired,  it  attracted  witness'  at- 
tention and  he  ran  down  towards  the  shooting.  Could  not  get  quite  to- 
the  place  where  the  firing  was.  Witness  saw  Koch  after  the  first  shot 
was  fired.  He  was  running  south,  and  a  little  west.  He  was  bent  over, 
and  witness  could  only  see  his  left  hand.  He  had  it  up  in  front  of  him, 
like  he  had  hold  of  his  coat.    Witness  could  not  see  his  right  hand  at  all. 

A.  G.  West  stated:  That  at  the  time  of  the  shooting  he  was  standing- 
in  front  of  the  Q.  T.  Saloon,  which  is  the  first  house  east  of  Exstein's 
store.  Witness  was  standing  east  of  the  shooting  a  short  distance,  and 
six  or  eight  feet  south  of  the  concrete  walk  that  runs  along  the  north 
side  of  the  square.  Was  standing  out  on  the  ground,  and  was  looking^ 
northwest.  Saw  one  man  shoot  another.  Saw  one  man  look  like  he 
was  going  to  step  to  the  concrete  pavement.  He  made  that  motion,  and 
then  he  jerked  back.  Another  man  had  a  pistol  out  in  front  of  him, 
and  shot  him.  Defendant  did  the  shooting,  and  deceased  was  the  man 
who  was  shot.    When  witness  first  saw  the  pistol,  defendant  had  it  up 
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in  front  of  him,  with  his  hand  close  to  his  body,  about  halfway  between 
the  waistband  of  his  pants  and  his  chin,  and  threw  it  straight  out  from 
him,  and  shot.  At  that  time  deceased  turned  around,  fronting  east,  and 
was  fronting  witness  when  he  turned.  When  deceased  turned  he  made 
a  motion  with  his  hands  about  his  waist,  and  witness  thought  he  paw  a 
pistol  sticking  in  the  waistband  of  his  pants.  Defendant  was  standing 
on  the  pavement  at  the  time  of  the  shooting,  about  four  or  five  feet  from 
the  witness.  Almost  immediately  after  witness  saw  deceased  turn  he 
saw  him  bring  his  hands  to  his  waist,  and  almost  immediately  defend- 
ant's pistol  fired.  He  fired  the  second  shot,  holding  the  pistol  out  from 
him,  bringing  it  up  on  the  level  with  his  face.  Witness  did  not  see  but 
two  shots  fired,  but  heard  more.  There  may  have  been  three  or  four 
shots.  Did  not  see  deceased  after  the  shooting.  At  the  time  of  the 
shooting  Koch  was  a  little  east  of  the  plank  walk  that  leads  from  the 
courthouse — about  eight  or  ten  feet  east.  He  did  not  get  on  the  con- 
crete walk.  He  made  a  step,  raised  his  foot,  and  came  back.  Witness 
further  testified,  that  about  the  time  he  saw  deceased  jump  back 
from  the  sidewalk  he  saw  the  defendant's  pistol  in  front  6f  his  stomach. 
When  he  saw  the  pistol  in  front  of  defendant,  defendant  shot  it  without 
raising  it.  The  pistol  was  fired  about  the  time  witness  saw  deceased 
jump  back.  The  jumping  back  and  the  firing  of  the  pistol  were  "sorter"^ 
together.  Deceased  jumped,  and  the  pistol  fired.  Witness  did  not  see 
defendant  draw  his  pistol.  He  had  it  already  out  when  witness  saw  de- 
fendaxit,  and  he  shot  the  first  time  something  near  the  first  time  deceased 
jumped  back.  Saw  defendant  have  the  pistol  before  he  saw  him  shoot. 
Defendant  had  the  pistol  out  before  deceased  jumped  back.  At  the 
same  time  that  deceased  jumped  back,  he  wheeled  around,  and  as  he 
wheeled  around  he  grabbed  both  of  his  hands  in  front  of  his  abdomen, 
and  a  little  to  the  left  side,  with  his  left  hand  about  his  left  hip,  and  his 
right  hand  about  his  stomach.  Deceased  grabbed  his  hands  up  in  front 
of  him,  and  turned.  The  turning  and  the  grabbing  were  all  together. 
He  grabbed  his  hands  up  in  front  of  him  and  turned,  and  then  jumped 
backward,  and  witness  saw  what  he  took  to  be  a  pistol.  Defendant  had 
hold  of  his  pistol.  Witness  could  not  say  that  he  saw  anybody  else  have 
hold  of  a  pistol.  Witness  further  stated  that  he  did  not  know  whether 
the  jumping  business  was  a  demonstration  or  not. 

From  this  statement  of  the  case  the  question  presents  itself  for  our 
consideration,  whether  the  admission  of  said  illegal  testimony  on  the 
cross-examination  of  Mrs.  Gaines,  and  the  testimony  offered  to  impeach 
her,  was  such  error  as  requires  a  reversal  of  this  case.  The  court  charged 
murder  in  the  first  degree,  murder  in  the  second  degree,  manslaughter, 
and  self-defense.  Unquestionably,  there  was,  from  the  evidence  in  the 
case,  murder  in  the  first  degree,  possibly  murder  in  the  second  degree, 
and  there  was  some  testimony  tending  remotely  to  present  self-defense. 
This  being  the  case,  the  testimony  of  Mrs.  Gaines  was  strongly  calcu- 
lated to  assist  the  State  in  making  out  murder  in  the  first  degree,  and 
therefore  injurious  to  the  appellant.     For  instance,  she  states  that  on 
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Sunday  evening,  before  the  homicide,  she  went  over  to  her  brother's, 
and  warned  him  not  to  come  to  Sherman  the  next  day,  which  was  the 
day  set  for  the  trial  of  her  husband  for  the  assault  on  her  brother.  This 
conduct  was  inadmissible.  It  contained  no  act  or  demonstration  of  the 
defendant.  It  simply  established  the  apprehension  of  the  witness.  But 
from  this  conduct  the  jury  had  the  right  to  infer  that  Mrs.  Gaines  had 
heard  her  husband  threaten  the  deceased,  or  from  his  conduct  and 
words  she  believed  that,  if  the  deceased  came  to  Sherman,  he  would  kill 
him.  As  stated  above,  the  act  of  Mrs.  Gaines  was  not  in  response,  .ex- 
planation, or  germane  to  anything  drawn  out  by  appellant  in  her  exam- 
ination in  chief.  Her  act  was  simply  evidence  in  chief  on  the  part  of 
the  State,  and  portrayed  to  the  jury  what  she  thought  her  husband 
would  do  in  the  event  deceased  went  to  Sherman  on  Monday.  The  acts 
and  conduct  of  the  witness  are  never  admissible  as  evidence  against  any- 
body, but,  where  the  acts  and  conduct  are  inconsistent  with  her  testi- 
mony, they  can  be  used  to  impeach,  if  they  are  pertinent  and  legal  for 
that  purpose.  In  the  Drake  Case,  29  Texas  Criminal  Appeals,  265,  this 
court  held  that  what  the  witness  said  the  night  of  the  killing  of  Pro- 
fessor Guinn,  to  the  effect  that  he  knew  his  father  (Drake)  was  going 
to  kill  Guinn,  was  clearly  inadmissible.  What  Mrs.  Gaines  said — ^her 
•exclamations — at  the  time  of  the  killing,  when  she  reached  the  body  of 
her  brother,  was  clearly  inadmissible  for  any  purpose.  It  related  to  nothing 
to  which  she  had  sworn  in  chief.  From  her  conduct  and  exclamations 
the  jury  had  the  right  to  infer  that  she  was  informed  by  her  husband, 
or  from  his  acts  and  conduct,  that  he  was  going  to  kill  the  deceased,  and 
had  executed  his  threats.  In  regard  to  the  black  dress  the  same  obser- 
vations apply.  The  State  proved,  over  the  objections  of  the  appellant, 
that  she  stated  that  she  bought  it  for  the  purpose  of  wearing  to  the 
funeral  of  her  brother;  anticipating,  of  course,  that  he  would  be  killed 
by  her  husband.  We  would  remark,  with  regard  to  all  this  testimony 
impeaching  Mrs.  Gaines,  that  she  could  only  be  impeached  as  to  a 
matter  sworn  to  by  her  on  examination  in  chief,  and  that  she  can  not 
be  impeached  by  illegal  testimony.  The  State  could  not  put  Mrs.  Gaines 
on  the  stand,  and,  on  failing  to  draw  from  her  original  testimony  per- 
tinent to  the  examination  in  chief,  impeach  her  by  showing  that  she 
had  made  certain  statements.  To  illustrate:  Suppose  the  defendant 
had  introduced  his  wife,  and  by  her  proved  that  the  deceased  had  made 
the  most  serious  threats  against  his  life;  that  he  had  attempted  on  cer- 
tain occasions  to  assassinate  the  defendant.  Now,  the  State  would  have 
the  right  to  cross-examine  her  fully  in  regard  to  these  threats  and  the 
attempted  assassination.  Ever3rthing  bearing  on  those  facts  would  be 
legitimate.  But  suppose  the  State,  upon  cross-examination,  had  asked 
her  if  she  did  not  hear  the  defendant  make  threats  against  the  de- 
ceased, and  if  the  defendant  had  not  waylaid  and  attempted  to  kill  the 
deceased.  This  would  not  be  germane  to  the  facts  elicited  in  chief,  and 
could  not  be  proved  by  the  State.  Now,  suppose  that  the  State  at- 
tempted to  make  such  proof  by  the  wife,  and  failed  to  do  so.    She  denied 
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that  she  ever  heard  her  husband  threaten  the  deceased^  or  that  she  knew 
anything  about  the  attempted  assassination.  The  State  would  have  no 
right  to  prove  by  any  other  witness  that  she  had  stated  that  her  hus- 
band had  made  the  threats,  and  had  attempted  the  assassination. 

The  court  attempted  to  limit  this  illegal  evidence  by  confining  it  to  a 
certain  purpose,  to  wit,  to  discredit  Mrs.  Gaines.  This  was  clearly  in- 
admissible, and  should  not  have  been  done.  Being  inadmissible  for  the 
purpose  of  impeachment,  it  was  beyond  the  power  of  the  court  to  con- 
trol it  eflfectually,  and  the  accused  should  never  be  required  to  take  the 
risk  of  the  court's  successfully  controlling  evidence  which  is  clearly  in- 
admissible for  any  purpose.  Of  course,  if  the  testimony  is  admissible  for 
a  purpose,  appellant  can  only  require  the  court  to  limit  it  to  the  legiti- 
mate purpose,  and  in  such  a  case  he  takes  the  risk  of  the  jury's  using  it 
for  an  improper  purpose;  but,  being  legal  evidence,  he  can  not  be  heard 
to  complain.  As  stated  above,  there  being  suggested  by  the  evidence 
other  phases  of  the  case  than  murder  in  the  first  degree,  pure  and  simple, 
the  illegal  testimony  admitted  was  of  a  character  to  affect  injuriously 
the  rights  of  appellant  before  the  jury.  The  testimony  was  of  a  kind 
calculated  to  suggest  to  them  express  malice,  and  no  doubt  added  weight 
with  them  in  deliberating  on  their  verdict.  It  is  not  here  a  question 
whether  or  not  there  is  evidence  sufficient  for  this  court  to  sustain  the 
verdict,  but  the  question  is  whether  or  not  the  reception  of  the  illegal 
testimony  may  riot  have  influenced  the  jury  in  finding  the  verdict  they 
did.  Concede  that  there  is  evidence  strongly  tending  to  present  mur- 
der in  the  first  degree;  yet,  as  murder  in  the  second  degree  is  suggested, 
and  self-defense  remotely  suggested,  how  can  this  court  determine  that 
the  illegal  testimony  obtained  from  Mrs.  Gaines  did  not  control  the  jury 
in  reaching  that  result?  In  the  very  nature  of  things,  it  is  impossible 
for  us  to  determine  that  the  illegal  testimony  did  not  enter  into  the  de- 
liberations of  the  jury,  and  actuate  them,  at  least  in  some  measure,  in 
arriving  at  their  verdict.     See  McWilliams  v.  State,  44  Texas,  116. 

Appellant's  bill  of  exceptions  number  28  is  to  the  refusal  of  the  court 
to  allow  him  to  prove  by  the  witness  Bean  that  he  talked  with  the  de- 
fendant about  his  difficulties  with  Koch,  and  defendant  proposed  to 
drop  them,  etc.  In  view  of  the  fact  that  threats  had  been  proved  on  the 
part  of  the  defendant  towards  deceased,  this  testimony  might  be  ad- 
missible to  show  that  defendant  did  not  entertain  any  animosity  against 
him  at  the  time  of  such  conversation.  Such  testimony  could  only  be 
used  to  rebut  animosity  or  malice  shown  to  exist  at  the  time,  or  before 
that  time.  The  same  observations  apply  to  appellant's  bill  of  excep- 
tions number  29.  We  do  not  believe  that  the  testimony  shown  to  have 
been  rejected  in  bill  number  30  was  admissible.  It  does  not  occur  to 
us  that  it  would  shed  any  light  upon  this  transaction.  No  error  was 
committed  as  complained  of  in  bills  of  exceptions  numbers  31  and  32. 
Bill  of  exceptions  number  33  presents  an  objection  to  the  State  proving 
by  the  witness  Josh  Wilkins  the  detail  of  the  difficulty  that  occurred  be- 
tween deceased  and  defendant  in  1894.    As  explained  by  the  court,  said 
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witness  did  not  go  into  the  details  of  said  transaction.  Unless  the  de- 
fendant by  his  testimony  in  some  manner  rendered  the  details  of  said 
former  difficulty  admissible  we  fail  to  see  the  relevancy  of  such  details. 
"We  believe  it  was  admissible  for  the  State  to  show  that  deceased  armed 
himself  (defendant  having  first  shown  that  deceased  armed  himself  after 
he  came  to  Sherman)  on  account  of  an  anticipated  difficulty  with  one 
Drye.  According  to  bill  of  exceptions  number  35,  even  as  explained 
by  the  court,  it  does  not  occur  to  us  that  the  proper  predicate  was  laid 
by  the  witness  West  for  his  impeachment  by  the  witness  Smith  as  to 
the  particular  matter  inquired  about.  West,  being  defendant's  witness, 
if  the  proper  predicate  was  laid  for  this  matter,  of  course  it  would  be 
admissible.  Appellant,  in  his  thirty-sixth  bill  of  exceptions,  raises  the 
question  as  to  the  admissibility  of  W.  F.  Hamlin's  testimony,  offered 
by  the  State,  to  the  effect  that,  while  passing  along  the  sidewalk  in  front 
of  Sitting's  drugstore,  he  heard  some  one  explain,  "No,  by  God!  I  won't 
do  it;"  that  he  then  turned,  and  as  he  did  so  he  saw  the  defendant  and  two 
other  men  leaning  up  against  the  wall  of  the  building;  that  thereupon 
the  defendant  further  said :  "I  am  going  to  wind  it  up.  I  am  going  to 
wind  it  up.  I've  had  enough  of  it."  Witness  also  stated  that  defend- 
ant appeared  to  be  a  little  excited.  The  bill  shows  that  the  defend- 
ant excepted  to  this  testimony  because  the  same  was  immaterial  and 
irrelevant,  and  because  such  statements  or  declarations  of  the  de- 
fendant were  not  shown  to  be  in  any  manner  connected  with,  or  to 
have  any  reference  to,  the  homicide.  This  bill  does  not  show  that 
the  court  certified  as  a  fact  that  said  testimony  was  not  other- 
wise connected  with  the  case.  It  occurs  to  us  that,  unless  so  con- 
nected by  other  evidence  than  this  abstract  expression,  the  testimony 
was  not  admissible.  We  do  not  think  the  court  erred  in  excluding  the 
testimony  of  the  witness  J.  T.  Sheriden,  as  shown  by  bill  of  exceptions 
number  37.  We  fail  to  see  how  this  transaction  would  serve  to  shed  any 
light  upon  the  homicide  in  this  case.  What  the  defendant  may  have  said 
about  his  reasons  for  building  or  not  building  the  house,  or  moving  or 
not  moving  to  a  certain  place,  or  Koch's  coming  back,  it  occurs  to  us, 
was  not  calculated  to  shed  any  light  upon  the  killing.  In  fact,  a  great 
deal  of  the  testimony  offered  pro  and  con  in  regard  to  the  details  of 
former  transactions  that  the  parties  may  have  had,  it  occurs  to  us,  could 
serve  no  useful  purpose  in  this  case,  and  doubtless  incumbered  it,  and  was 
calculated  more  to  confuse  the  jury  than  otherwise. 

We  do  not  deem  it  necessary  to  go  into  a  discussion  of  the  exceptions 
reserved  to  the  charge  of  the  court.  For  the  error  before  discussed  in 
allowing  the  cross-examination  of  Mrs.  Gaines  upon  matters  not  brought 
out  by  the  defendant  in  her  examination  in  chief,  and  for  permitting 
her  to  be  impeached  by  other  witnesses  upon  such  matters,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Henry  Mangum  v.  The  State. 

No.  1556.    Decided  October  20.  1897. 

1.    Theft  of  a  Horse-^loiitract  of  Borrowing. 

A  conviction  for  horse  theft  under  a  general  indictment  for  theft,  is  not  supported 
by  proof  that  the  horse  was  acquired  by  defendant  under  a  contract  for  borrowing, 
where  it  fails  further  to  show  that  at  the  time  it  was  so  acquired  the  defendant  in- 
tended to  convert  it  to  his  own  use. 

8.    Same— Conversion  by  Bailee. 

On  a  trial  for  theft  of  a  horse,  where  the  evidence  showed  only  that  the  defend- 
ant borrowed  the  horse  to  work  his  crop,  and  some  time  thereafter  took  it  out  of 
the  county,  and  sold  it,  Held,  the  conviction  for  theft  could  not  be  sustained.  De- 
fendant should  have  been  prosecuted  upon  an  indictment  brought  under  article  877, 
Penal  Code,  charging  him  as  a  bailee  with  fraudulent  conversion  of  the  horse. 

Appeal  from  the  District  Court  of  Matagorda.  Tried  below  before 
Hon.  T.  S.  Reese. 

Appeal  from  a  conviction  for  theft  of  a  horse;  penalty,  five  years 
imprisonment  in  the  penitentiary. 

The  case  is  sufficiently  stated  in  the  opinion. 

F.  J,  &  R.  C.  Duify  for  appellant. 

Mann  THce,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON",  Judge. — Appellant  was  charged  in  the  usual  form,  by 
indictment,  with  the  theft  of  a  horse,  under  articles  858  and  881,  Penal 
Code  1895;  was  convicted,  and  his  punishment  assessed  at  five  years  in 
the  penitentiary;  hence  this  appeal. 

He  contends  that,  under  the  State's  case,  he  should  have  been  charged, 
under  article  877,  for  the  conversion  of  property  held  by  himself,  by 
virtue  of  being  in  possession  of  the  property  under  a  contract  of  borrow- 
ing. The  testimony  introduced  on  his  behalf,  and  from  a  number  of 
witnesses,  was  positive  and  unequivocal  that  defendant  was  the  owner  of 
the  animal,  having  purchased  from  Cephus  Gear.  The  State  contro- 
verted his  ownership,  and  showed  it  to  be  the  property  of  his  mother-in- 
law,  Matilda  White.  The  testimony  of  all  the  witnesses  in  behalf  of  the 
State  is  to  the  effect  that  the  property  did  belong  to  Matilda  White,  she 
having  purchased  and  paid  for  it  from  the  same  Cephus  Gear;  and  it  is 
further  to  the  effect  that  she  loaned  the  horse  to  the  defendant  for  the 
purpose  of  working  his  crop  and  using  it  generally;  that  he  took  it  from 
Matagorda  into  Wharton  County,  and  sold  it  in  the  latter  county. 

We  believe,  under  this  state  of  the  case  (there  being  no  evidence  tend- 
ing to  show  an  intention  to  convert  the  property  to  his  own  use  when  he 
acquired  possession  of  the  same),  that  the  conviction  can  not  be  sus- 
tained under  the  general  indictment  for  theft,  and  that  the  prosecution 
should  have  been  carried  on  under  article  877,  for  the  conversion  of 
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the  property  while  in  his  possession  under  said  contract  of  borrowing. 
The  judgment  is  accordingly  reversed,  and  the  cause  remanded. 

Revised  and  remanded. 


Ap.  B.  Smith  v.  The  State. 

No.  1649.    Decided  October  20,  1897. 

CoBTttndon  by  Bailee— Indietmont. 

'  An  indictment  for  a  fraudulent  conversion  by  a  bailee,  brought  under  pfro^isioiis 
of  article  877  of  the  Penal  Code,  to  be  sufficient,  must  directly  and  affirmatively  al- 
lege a  bailee  of  the  owner  and  that  the  property  was  hired  or  borrowed  Hnder  a  con- 
tract made  by  defendant  with  the  owner  or  hirer.  See  the  opinion  for  an  isdici- 
ment  held  fataUy  defective  for  want  of  such  a  direct  allegation. 

•  Appeal  from  the  District  Court  of  Cooke.  Tried  below  before  Hon. 
D.  E.  Babbett. 

Appeal  from  a  conviction  of  theft  of  two  mules,  the  penalty  asseased 
being  five  years  imprisonment  in  the  penitentiary. 

The  charging  part  of  the  indictment  is  set  out  in  full  in  the  opinion. 
The  sufficiency  of  the  indictment  was  attacked  in  defendant's  motion 
in  arrest  of  judgment. 

No  statement  of  facts. 

Oiddings  &  Oiddinga,  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HURT,  Pbesidino  Judge. — Appellant  was  convicted  of  the  theft 
of  two  mules,  the  alleged  property  of  A.  W.  Willis,  and  appeals. 

This  prosecution  to  conviction  was  under  article  877,  Penal  Code 
1895.  The  indictment  alleges  that  appellant,  on  a  certain  date,  "with 
force  and  arms,  in  the  county  of  Cooke  and  State  of  Texas,  then  and 
there  had  possession  of  two  certain  mules,  the  said  mules  then  and  there 
being  the  property  of  A.  W.  Willis,  and  the  possession  theretofore  ac- 
quired by  the  said  Ap.  B.  Smith  by  virtue  of  a  contract  of  hiring  and 
borrowing,  made  with  the  said  A.  W.  Willis,  and  the  said  Ap.  B.  Smith 
did  then  and  there  without  the  consent  of  the  said  A.  W.  Willis  fraudu- 
lently convert  the  said  mules  to  his  own  use,  with  the  intent  to  deprive 
the  said  owner  thereof  of  the  value  of  the  same.*' 

This  is  a  remarkable  indictment.  It  lacks  direct  allegation.  It  is 
alleged  inferentially  that  appellant  acquired  possession  by  virtue  of  a 
contract  of  hiring  and  borrowing  instead  of  being  alleged  directly.  It  is 
charged  that  he  had  possession  of  the  mules  by  virtue  of  the  contract 
of  hiring  and  borrowing  made  with  the  said  A.  W.  Willis.  It  does  not 
allege  that  appellant  had  made  any  such  contract  with  A.  W.  Willis. 
It  does  not  allege  that  he  had  hired  or  borrowed  the  mules  in  any  man- 
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ner  or  form  from  said  Willis.  Every  word  charged  in  this  indictment 
may  be  true,  and  yet  appellant  not  guilty  of  theft  under  article  877. 
Some  one  else  may  have  made  a  contract  of  hiring  and  borrowing  with 
Willis,  and  appellant  may  have  acquired  possession  by  virtue  of  this  eon- 
tract.  This  indictment  does  not  charge  directly  or  indirectly  that 
appellant  was  the  bailee  of  Willis.  Suppose  that  A.  had  made  such  a 
contract  with  Willis,  and  had  sent  appellant  for  the  mules,  and  he  had 
obtained  possession  thereof;  he  would  have  obtained  possession  or  been 
in  possession  by  virtue  of  that  contract,  in  one  sense.  This  indictment 
does  not  allege  that  he  was  the  bailee  of  Willis,  or  that  he  had  hired  or 
borrowed  the  mules  from  Willis  by  virtue  of  a  contract  between  himself 
and  Willis.  See  Calkins  v.  State,  34  Texas  Crim.  Eep.,  251. 
The  judgment  is  reversed  and  the  prosecution  ordered  dismissed. 

Reversed  and  ordered  dismissed. 


Q^ORQt  Stabks  v.  The  State. 

No.  1574.    Decided  October  20.  1897. 

1«  BnmMng  into  Jail  to  Aid  Escape  of  a  PriBoner— Indictment. 

8ee  an  indictment,  held  sufficient,  for  breaking  into  a  jail  for  the  purpose  of  effect- 
ing the  eecape  of  a  person  therein  confined. 

8.  Evidence— Proof  of  an  Ordinance  Incorporatlnip  a  City  Under  the  Gen- 
eral Law. 
An  ordinance  of  the  incorporation  of  a  city  under  the  general  incorporation  law, 
may  be  legally  proved  by  a  book  which  was  entitled,  "Revised  Code  of  Ordinances  of 
the  city  of  Mc,  printed  and  published  by  authority  of  the  city  council,"  etc.,  and 
which  is  approved  by  the  signature  of  the  mayor  and  attested  by  the  city  clerk  of  the 
city  of  Mc.  A  book  which  shows  that  it  was  printed  and  published  by  authority  of 
the  city  council  of  any  city  shotdd  be  admitted  and  received  in  evidence  as  proof  of 
an  the  acts  and  ordinances  therein  contained.    Rev.  Stats.,  arts.  658,  2304. 

8.  Breaking  into  Jail  to  Aid  in  Escape  of  a  Frisone]>— Construction  of 
Penal  Code,  Article  227. 
Under  provision  of  article  227,  Penal  Code,  for  breaking  into  jail  to  aid  in  the 
escape  of  a  prisoner  therein  confined,  it  is  an  offense  to  break  into  jail  for  said  pur- 
pose, regardless  of  whether  the  prisoner  whose  escape  or  rescue  was  intended  was 
legally  or  illegally  confined  therein.  The  object  of  the  statute  is  the  protection  of  the 
jails  of  the  State.  The  gravamen  of  the  offense  is  the  breaking  into  the  jail.  If  the 
prisoner  is  confined  in  jail,  no  person  is  authorized  to  break  the  same  for  the  pur^ 
pose  of  rescuing  him.  It  is  immaterial  whether  his  arrest  was  with  or  without  a  writ 
or  with  or  without  a  complaint  against  him. 

4.  Same-Ueaning  of  the  Word  <<Jail.'' 

While  the  statute  (article  277)  uses  the  general  term  "jail,"  it  is  intended  as  well 
to  protect  the  calaboose  or  city  jail  as  the  county  jail. 

5.  Charge— Principals. 

A  charge  of  court  with  regard  to  principals  which  required  the  jury  to  believe  be- 
fore they  were  authorized  to  convict,  that  defendant  was  present  and  acted  as  prin- 
cipal in  the  breaking  of  the  jail,  was  amply  sufiicient  where  the  evidence  positively 
identified  the  defendant  as  being  there  and  tampering  with  the  lock  of  the  jail. 

Appeal  from  the  District  Court  of  Collin.    Tried  below  before  Hon. 

J.  E.  DlLLARD. 
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Appeal  from  a  conviction  for  breaking  into  the  city  jail  or  calaboose 
for  the  purpose  of  effecting  the  escape  of  a  prisoner;  penalty  assessed, 
two  years  imprisonment  in  the  penitentiary. 

The  charging  part  of  the  indictment  is  as  follows,  viz:  "That  George 
Starks,  on  or  about  the  18th  day  of  July,  one  thousand  and  eight  hun- 
dred and  ninety-four,  and  anterior  to  the  presentment  of  this  indictment, 
in  the  county  of  Collin,  State  of  Texas,  did  then  and  there  unlawfully, 
willfully,  and  by  force  break  into  the  jail  of  the  city  of  McKinney,  to  wit^ 
the  calaboose  of  said  city,  for  the  purpose  of  effecting  the  rescue  and 
escape  therefrom  of  Tom  Finley,  who  was  a  prisoner  then  and  there 
lawfully  confined  in  said  jail,  against  the  peace  and  dignity  of  the  State." 

A  motion  to  quash  the  indictment  was  based  upon  the  following 
grounds,  viz: 

"The  indictment  does  not  show  by  what  means  the  city  of  McKinney 
was  the  owner  of  a  jail  or  calaboose. 

"It  is  not  charged  that  the  city  of  McKinney  was  incorporated  as  such, 
and  that  it  could  have  a  jail  or  calaboose,  or  that  it  in  any  way  or  man- 
ner had  any  authority  to  imprison  Tom  Finley  or  anyone  else. 

"It  is  not  shown  upon  what  charge  Tom  Finley  was  confined  in  the 
calaboose,  nor  in  what  court  it  was  pending,  nor  how  he  became  lawfully 
confined.  Nor  is  it  shown  that  he  was  arrested  and  confined  by  any  offi- 
cer, nor  upon  any  warrant,  nor  without  a  warrant;  and  defendant  is  not 
put  upon  notice  by  the  indictment  of  the  facts  which  the  State  expects 
to  prove  to  show  that  Finley  was  lawfully  confined  in  said  calaboose." 

As  made  by  the  evidence  introduced  by  the  State,  the  case  may  be 
succinctly  stated  as  follows,  viz:  On  the  evening  of  the  18th  of  July, 
1894,  George  Starks,  the  defendant,  and  Tom  Finley,  the  latter  being 
drunk,  were  in  a  buggy  driving  in  a  gallop  or  run  along  one  of  the 
streets  of  the  city  of  McKinney,  and  either  did  run  over  or  came  near 
running  over  a  boy  who  was  riding  a  jack  in  the  street.  The  city  mar- 
shal, who  saw  the  occurrence,  ran  out,  grabbed  the  horse  by  his  bridle, 
arrested  the  parties,  carried  them  to  the  city  calaboose,  and  put  Tom 
Finley  therein  and  locked  him  up.  This  was  done  without  any  writ  or 
warrant  for  his  arrest  and  before  any  complaint  was  filed  against  Fin- 
ley. In  fact,  the  officer  did  not  take  him  before  the  recorder  or  any 
other  magistrate  before  confining  him  in  the  calaboose;  and  no  complaint 
was  filed  by  the  officer  until  the  next  morning,  when  he  filed  a  com- 
plaint charging  Finley  with  immoderate  driving.  In  the  meantime,  dur- 
ing the  night,  after  Finley  was  placed  in  the  calaboose,  it  was  broken 
open,  and  Finley  and  another  party  therein  confined  had  escaped.  The 
officers  searched  for  George  Starks,  this  defendant,  and  he  was  found 
about  two  months  thereafter  in  the  Indian  Territory. 

Several  parties  were  seen  in  and  about  the  calaboose  during  the  night, 
and  defendant  George  Starks  was  positively  identified  as  one  of  them 
and  as  the  party  who  was  working  upon  and  endeavoring  to  break  the 
lock  upon  the  door  of  the  calaboose. 
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During  the  trial,  the  State  introduced  the  ordinances  of  the  city  of 
McElinney  as  contained  iu  a  book  printed  by  authority  of  the  city  coun- 
cil, signed  by  the  mayor,  and  authenticated  by  the  city  secretary.  The 
following  ordinances,  among  others,  were  read  in  evidence: 

Ordinance  No.  33  made  it  an  offense  for  any  person  to  drive  a  horse 
immoderately  on  the  public  streets. 

Ordinance  No.  73,  section  3,  of  the  city  of  McKinney  reads  as  follows: 
^TPhe  marshal  shall  arrest  any  and  every  person  within  the  corporate  lim- 
its who  shall  in  his  presence  violate  any  law  or  ordinance  of  said  corpo- 
ration and  forthwith  bring  the  offender  or  offenders  before  the  recorder 
lor  trial,  or  report  them  immediately  to  the  recorder  and  have  writ  or 
writs  issued  for  his  or  their  arrest.  He  shall  also  report  to  the  recorder 
upon  information  the  names  of  all  offenders  for  the  issuance  of  any 
proper  writ,  and  on  his  failure  to  comply  with  the  requirements  of  this 
section  he  shall  be  fined  in  a  sum  not  less  than  one  nor  more  than  ten 
dollars,  to  be  assessed  by  the  recorder  upon  receiving  satisfactory  evi- 
dence thereof.^* 

Section  4  of  ordinance  No.  73  is  as  follows:  *^t  shall  further  be  the 
duty  of  the  marshal,  in  all  arrests  made  by  him  between  the  hours  of  5 
o'clock  p.  m.  and  6  o'clock  a.  m.,  or  on  Sunday,  to  cause  all  persons  so 
arrested  to  euiter  into  a  bond  prescribed  by  ordinance  No.  62  to  appear 
before  the  recorder's  court  in  the  city  of  McKinney  at  the  earliest  time 
possible  that  said  person  so  arrested  could  be  tried,  unless  it  is  desired 
by  the  recorder  to  have  said  person  tried  at  some  other  hour.  Said  bond 
shall  be  taken  by  the  marshal  or  his  deputy." 

Ordinance  No.  62  is  as  follows:  "Mayor's  or  recorder's  court  shall 
be  governed  by  the  same  laws  of  the  State  of  Texas  with  regard  to  the 
taking  and  forfeiture  of  bail  bonds  as  are  prescribed  for  the  courts  of  the 
justice  of  the  peace,  and  every  provision  of  such  laws  with  respect  to  the 
justices  of  the  peace  with  regard  to  the  taking  and  forfeiture  of  bail 
bonds  shall  apply  to  the  mayor  or  recorder  of  the  city,  provided  that  such 
bail  bonds  shall  be  payable  to  the  city  of  McKinney." 

As  to  these  ordinances,  the  court,  in  effect,  charged  the  jury,  "That 
the  records  in  evidence  show  that  the  city  of  McKinney  is  incorporated 
under  the  general  laws  of  Texas,  and  that  the  ordinances  offered  in  evi- 
dence were  valid  legal  ordinances,  and  were  in  force  during  the  year 
1894,  in  the  city  of  McKinney." 

Defendant's  requested  instructions,  which  were  refused  by  the  court, 
were  as  follows: 

"4,  If  you  find  and  believe  from  the  evidence  that  Sam  Burks,  the  city 
marshal,  arrested  Tom  Finley  for  immoderate  driving  on  the  public 
streets  of  the  city  of  McKinney,  without  a  warrant,  and  that  said  mar- 
shal forthwith  confined  Finley  in  the  calaboose  of  said  city  without  tak- 
ing him  before  the  recorder,  then  such  confinement  was  illegal,  and  in 
such  case  the  defendant  could  not  be  guilty,  and  if  you  so  believe,  you 
will  acquit  the  defendant." 
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"7.  The  second  section  of  ordinance  No.  73  gives  the  marshal  authority 
to  arrest  any  person  who  violates  any  law  in  his  presence,  and  this  may 
be  done  without  warrant;  but  in  case  of  such  arrest  it  is  the  duty  of  the 
marshal  to  forthwith  bring  such  offenders  before  the  recorder  for  trial, 
or  report  them  immediately  to  the  recorder  and  have  a  writ  issued  for 
the  arrest  of  the  offender.  You  are  instructed  that  if  Tom  Finley  was 
arrested  by  Sam  Burks,  and  he  was  not  fori:hwith  carried  before  the 
recorder  for  trial,  and  a  warrant  of  arrest  was  not  immediately  issued 
for  arrest  of  Tom  Finley,  then  the  confinement  of  Tom  Finley  was  with- 
out authority  of  law,  and  if  you  find  Tom  Finley  was  not  confined  by 
legal  authority,  you  will  find  defendant  not  guilty.** 

Abemaihy  £  Beverly,  for  appellant. — 1.  The  court  erred  in  overruling 
defendant's  motion  to  quash  the  indictment.  Wills.  Crim.  Stats.,  art 
212,  213;  Vaughan  v.  State,  9  Texas  Crim.  App.,  564. 

The  verdict  is  against  the  evidence,  in  this:  The  ordinance  of  the  dty 
of  McKinney  made  it  the  duty  of  the  marshal,  when  he  arrested  Tom 
Finley  on  the  charge  of  immoderate  driving,  without  a  warrant,  to  forth- 
with take  him  before  the  recorder  for  trial  or  for  bond.  This  he  failed 
to  do. 

The  court  erred  in  refusing  special  charges  requested  by  defendant. 

The  marshal  has  no  authority  to  arrest  without  a  warrant  when  an  of- 
fense is  committed  in  his  presence,  unless  the  offense  is  one  classed  as  a 
felony,  or  as  an  ^'offense  against  the  public  peace.*'  Willson's  Crim. 
Stats.;  Code  Crim.  Proc,  art.  226. 

2.  Those  classed  as  '^offenses  against  the  public  peace**  are  as  follows: 
Unlawful  assemblies,  riots,  affrays  and  disturbance  of  the  peace,  unlaw- 
fully carrying  arms.  Rev.  Stats.  1879,  Penal  Code,  arts.  279-323;  Will- 
son's  Crim.  Stats.,  arts.  279-323;  Rev.  Stats.  1895,  Penal  Code,  arts.  299- 
343. 

3.  The  ordinance  could  not  authorize  an  arrest  without  warrant  ex- 
cept in  the  instances  and  for  the  offenses  authorized  by  the  statutes  of 
the  State.  Immoderate  driving,  for  which  Tom  Finley  was  arrested  and 
confined,  is  not  classed  as  '*an  offense  against  the  public  peace**  by  the 
statute. 

4.  In  all  arrests  vrithout  warrant  it  is  the  duty  of  the  officer  making 
the  arrest  to  immediately  take  the  person  arrested  before  the  magistrate 
who  may  have  ordered  the  arrest,  or  before  the  nearest  magistrate  where 
the  arrest  was  made.  Without  an  order  in  such  case  the  officer  can  not 
under  any  circumstances  take  bond  without  first  taking  the  person  ar- 
rested before  a  magistrate.  Wills.  Crim.  Stats.,  Code  Crim.  Proc,  art. 
231;  Short  v.  State,  16  Texas  Crim.  App.,  44;  Staples  v.  State,  14  Texas 
Crim.  App.,  138. 

5.  Municipal  authorities  have  a  right  to  establish  rules  authorizing 
the  arrest  without  warrant  of  persons  found  in  suspicious  places  and 
under  circumstances  which  reasonably  show  that  such  persons  have  been 
guilty  of  some  felony  or  breach  of  the  peace;  or  threaten  or  are  about  to 
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commit  some  offense  against  the  laws.  No  such  rule  was  shown  to  have 
been  established;  and  if  it  had  been,  Tom  Finley  was  not  shown  to  be 
within  the  rule.    Wills.  Crim.  Stats.,  Code  Crim.  Proc,  art.  228. 

The  court  erred  in  that  part  of  the  charge  given  to  the  jury  wherein 
they  are  told  that  the  records  in  evidence  show  that  the  city  of  McKinney 
is  incorporated  under  the  general  laws  of  Texas,  and  that  the  ordinances 
offered  in  evidence  were  valid  legal  ordinances,  and  were  in  force  during 
the  year  1894  in  the  city  of  McKinney;  because  such  charge  is  on  the 
wieight  of  the  evidence,  and  the  evidence  adduced  does  not  justify  such  a 
charge,  and  there  was  no  evidence  showing  that  such  ordinances  had 
ever  been  legally  passed  or  published,  and  the  pamphlet  in  evidence  was 
not  proven  by  any  witness  to  be  the  ordinances  of  the  city  of  McKinney, 
and  they  could  not  themselves  prove  them  to  be  such  ordinances. 

We  call  special  attention  to  the  ordinance  No.  73,  sections  3  and  4, 
and  ask  the  court  to  construe  the  same  and  say  whether  or  not  it  was 
the  duty  of  the  marshal  to  take  Tom  Finley  immediately  before 
the  recorder  before  putting  him  in  jail,  and  what  effect,  if  any, 
the  failure  to  take.  Finley  before  the  recorder  would  have  upon  the 
legality  of  the  imprisonment.  This  is  the  most  vital  point  in  the 
case,  and  if  our  position  is  correct  special  charges  number  4  and  number 
7  on  this  point  should  have  been  given,  and  under  the  evidence  defend- 
ant should  have  been  acquitted.  In  view  of  the  fact  that  there  have 
been  two  trials  of  this  case  in  the  district  court,  we  specially  ask  the  court 
to  decide  this  point,  even  if  you  may  reverse  the  case  on  other  grounds. 

Mann  Trice^  Assistant  Attorney-General,  for  the  State. — 1.  Not  one 
of  the  objections  urged  against  the  indictment  in  the  motion  to  quash  is 
well  taken.  The  indictment  conforms  to  Willson's  Criminal  Forms,  No. 
138,  which  has  been  approved  by  this  court.  Williams  v.  State,  24  Texas 
Crim.  App.,  17;  Loggins  v.  State,  32  Texas  Crim.  Eep.,  358. 

Jail  breaking  is  a  substantive  offense,  and  is  in  no  wise  affected  either 
by  the  guilt  or  innocence  of  the  party  confined  to  effect  whose  escape  the 
breaking  was  done,  or  by  the  legality  of  the  process  under  which  the 
party  is  confined.    Peeler  v.  State,  3  Texas  Crim.  App.,  533. 

It  was  no  more  necessary  to  charge  that  the  town  was  incorporated  and 
entitled  to  have  a  calaboose  or  jail,  than  it  would  be  to  charge  a  county 
to  be  organized  and  entitled  to  have  a  jail. 

2.  The  second  error  assigned  is  without  merit.  The  ordinance  relied 
upon,  while  it  would  bind  the  marshal  to  accept  good  bond  if  tendered, 
under  the  circumstances  of  the  arrest  of  the  succored  prisoner,  would 
not  compel  him  to  provide  bail  for  such  prisoner,  or  upon  the  failure  of 
the  prisoner  to  give  bond,  with  the  opportunity  afforded  him,  as  was  done 
in  this  case,  render  the  imprisonment  illegal.  Beyond  this,  however, 
the  offense  charged  against  this  appellant  being  a  substantive  one,  is  not 
affected  by  the  legality  of  the  arrest  and  confinement  of  the  succored 
prisoner.    Authorities,  ante. 
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3.  The  pamphlet  containing  the  ordinances  of  the  city  of  McKinney, 
"published  by  authority  of  the  city  council  of  the  city  of  McKinney/' 
was  properly  admitted  to  prove  said  ordinances. 

4.  The  special  charges  requested,  having  no  support  in  the  evidence, 
were  properly  refused.  Independent  of  the  fact  that  the  legality  of  the 
arrest  of  the  succored  party  can  not  affect  the  charge  against  the  appel- 
lant, the  arrest  was  legal,  the  offense  being  committed  in  the  view  of  the 
oflBcer;  and  on  Sunday  evening,  conforming  to  the  ordinance,  the  officer 
offered  to  release  on  bail,  which  the  prisoner  attempted  and  failed  to 
make.  "The  word  or  term  jail  means  any  place  of  confinement  used  for 
detaining  a  person  by  the  city  marshal,"  conforms  substantially  to  the 
statutory  definition  of  "jail.'*  Eev.  Stats.,  art.  242.  That  "the  ordi- 
nances offered  in  evidence  were  in  force  in  the  year  1894,"  is  not  a  charge 
upon  the  weight  of  the  evidence. 

The  proof  shows  that  the  prisoner  was  rescued  from  jail  by  the  break- 
ing of  the  jail  lock,  and  that  of  the  persons  discussing  the  purpose  to  lib- 
erate the  prisoner  the  appellant  was  seen  striving  at  the  lock  with  a  stick, 
and  that  immediately  after  the  rescue  the  prisoner  was  in  his  company. 

HENDERSON,  Judge. — ^Appellant  was  convicted  of  breaking  into 
a  jail  for  the  purpose  of  effecting  the  escape  of  a  prisoner  therein  con- 
fined, and  his  punishment  assessed  at  imprisonment  in  the  penitentiary 
for  a  term  of  two  years;  hence  this  appeal. 

The  motion  to  quash  the  indictment  was  not  well  taken.  The  case 
cited  by  counsel  of  Vaughan  v.  State,  9  Texas  Criminal  Appeals,  564, 
is  not  in  point.  That  indictment  was  under  a  different  statute, to  wit,  arti- 
cle 228,  Penal  Code  1895,  which  is  for  willfully  aiding  in  the  escape  of  a 
prisoner  in  the  custody  of  an  oflBcer,  by  whom  he  is  legally  held  in  cus- 
tody on  an  accusation  of  felony,  etc.  This  prosecution  is  under  article 
227,  the  construction  of  which  will  be  considered  hereafter.  It  is  suffi- 
cient here  to  say  that  the  indictment  was  suflficient.  See  Williams  v. 
State,  24  Texas  Crim.  App.,  17. 

The  court  acted  properly  in  admitting  the  testimony  showing  that  the 
city  of  McKinney  had  incorporated  under  the  general  act;  that  is,  that 
city  had  accepted  the  provisions  of  the  general  act  of  the  Legislature  re- 
lating to  cities  and  towns  and  had  incorporated  in  accordance  with  article 
381  (formerly  article  340)  of  the  Revised  Civil  Statutes  of  1895.  This  or- 
dinance of  incorporation  was  shown  by  its  publication  in  a  book  of  ordi- 
nances. Said  ordinance  showed  the  acceptance  of  said  Act  of  March  15, 
1875,  in  lieu  of  an  existing  charter  of  the  said  city  of  McKinney,  by  a 
unanimous  vote  of  the  board  of  aldermen,  and  is  attested  by  the  then 
secretary,  John  S.  Heard,  and  the  mayor,  George  W.  Bentley;  and  it  also 
shows  to  have  been  filed  and  recorded  in  the  oflfice  of  the  clerk  of  the 
County  Court  of  Collin  County.  See  Rev.  Stats.  1895,  art.  381.  The 
ordinance  in  question  and  all  the  other  ordinances  offered  in  evidence 
were  shown  from  a  book  on  the  back  of  which  was  printed,  "Revised  Code 
of  Ordinances  of  the  City  of  McKinney,  Printed  and  Published  by  the 
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Authority  of  the  City  Council,  September,  1891 ;"  and  at  the  end  thereof 
is  the  signature  of  approval  by  the  mayor  and  attestation  by  the  secre- 
tary of  the  city  of  McKinney.  This  was  in  accordance  with  article  558, 
Bevised  Statutes  1895,  which  reads  as  follows:  "All  ordinances  of  the 
city,  where  furnished  and  published  by  authority  of  the  city  council, 
shall  be  admitted  and  received  in  all  courts  and  places  without  further 
proof."  This  article  seems  to  be  in  consonance  with  article  2304,  Id., 
relating  to  the  introduction  in  evidence  of  the  printed  statute  books  of 
this  State;  said  article  authorizing  the  use  of  such  books,  when  they  ap- 
pear to  be  printed  by  authority  of  the  State,  to  be  used  as  evidence  of  the 
acts  therein  contained;  and  we  hold  that  a  book  which  shows  that  it  was 
printed  and  published  by  authority  of  the  city  council  of  any  city  should 
be  admitted  and  received  in  evidence  as  proof  of  all  the  acts  and  ordi- 
nances therein  contained. 

Appellant  excepted  to  the  courf  s  charge,  and  also  asked  a  number  of 
special  instructions,  which  the  court  refused  to  give,  and  reserved  his  bill 
of  exceptions  thereto.  These  bills  show  that  appellant  insisted  in  the 
court  below  that  it  was  incumbent  on  the  State  to  show  that  he  (appel- 
lant) was  legally  confined  in  said  jail,  and  that  if  it  failed  in  this  respect 
the  prosecution  must  fail.  In  other  words,  he  insisted  that  the  onus  was 
on  the  State  to  show  a  legal  arrest  for  some  offense  charged  against  the 
city  ordinances  of  McKinney,  and  a  legal  detention  on  account  of  such 
offense. 

We  do  not  understand  such  to  be  a  proper  construction  of  article  227, 
Penal  Code  1895,  under  which  this  prosecution  was  instituted.  Said 
article  is  as  follows:  "If  any  person  shall  break  into  any  jail  for  the 
purpose  of  effecting  the  rescue  or  escape  of  a  prisoner  therein  confined, 
or  for  the  purpose  of  aiding  in  the  escape  of  any  prisoner  so  confined,  he 
shall  be  punished  by  imprisonment  in  the  penitentiary  for  a  term  of  not 
less  than  two  nor  more  than  six  years.*^ 

It  will  be  noticed  that  nothing  is  said  in  this  article  making  it  an  of- 
fense for  a  person  to  aid  in  the  escape  of  a  prisoner  legally  or  lawfully 
confined  in  jail.  In  the  succeeding  article  (article  228)  the  word  ^^egally*' 
is  used,  and  it  is  only  an  offense  when  a  person  willfully  aids  in  the 
escape  of  a  prisoner  in  the  custody  of  an  officer  by  whom  he  is  legally 
held,  etc.  The  omission  of  the  word  *^egally"  in  connection  with  the 
person  confined  in  jail,  when  viewed  in  connection  with  said  succeeding 
article  and  other  articles  of  the  Code,  is  an  aider  in  the  construction  of 
said  article,  and  shows  that  its  omission  by  the  Legislature  was  with  a 
purpose.  However,  we  need  no  extraneous  support  for  a  proper  construc- 
tion of  this  article.  It  is  plain  in  its  terms,  and  it  authorizes  a  convic- 
tion of  any  person  who  shall  break  into  jail  for  the  purpose  of  effecting 
the  rescue  or  escape  of  a  prisoner  therein  confined;  that  is,  of  any  prisoner 
therein  confined,  regardless  of  whether  his  arrest  was  legal  or  illegal.  If 
he  is  a  prisoner,  and  confined  in  jail,  no  person  is  authorized  to  break 
into  jail  for  the  purpose  of  rescuing  him.  The  object  of  the  statute  ap- 
pears to  be  the  protection  of  the  jails  of  the  country  against  being 
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broken  into  in  order  to  effect  the  escape  or  rescue  of  the  persons  therein 
confined,  irrespective  of  the  legality  or  illegality  of  their  detention.  No 
doubt,  the  lawmakers,  having  in  mind  that  the  courts  were  always  open 
to  those  who  were  unlawfully  imprisoned  or  confined  in  jail,  and  desiring 
to  preserve  the  integrity  of  our  jails  for  the  safe-keeping  of  all  prisoners, 
as  well  as  to  enforce  respect  for  law,  enacted  this  statute,  making  it  a 
penal  offense  for  breaking  into  any  jail  to  effect  the  rescue  or  escape  of  a 
prisoner,  the  gravamen  of  the  offense  being  the  breaking  into  the  jail. 
We  accordingly  hold  that  it  was  unnecessary  on  the  part  of  the  court  to 
charge  as  he  did  with  reference  to  the  authority  of  the  city  marshal  to 
make  the  arrest  of  Tom  Finley,  and  his  authority  to  detain  him  as  a 
prisoner.  If  the  proof  showed  that  Burks  was  city  marshal  of  McKinney, 
and  that  as  such  he  arrested  Tom  Finley  on  account  of  a  real  or  pre- 
sumed offense  against  the  city  of  McKinney,  this  was  all  that  was  neces- 
sary; and  it  is  immaterial  whether  he  arrested  him  with  or  without  a 
writ,  or  with  or  without  a  complaint  having  previously  been  made 
against  him,  or  if  he  arrested  him  for  an  assumed  offense,  which  oc- 
curred in  his  presence,  but  failed  to  take  him  forthwith  before  the  mayor 
or  recorder,  and  make  complaint  against  him.  For  an  illegal  arrest  the 
marshal  might  be  amenable  in  a  civil  or  criminal  action,  but  the  illegality 
of  the  arrest  would  not  justify  or  authorize  any  person  or  number  of  per- 
sons to  interfere  after  the  prisoner  had  been  lodged  in  jail,  and  rescue 
such  prisoner  by  an  assault  upon  the  jail  and  breaking  into  the  same. 

What  we  have  said  above  with  reference  to  the  court's  charge  disposes 
of  the  special  charges  asked  by  appellant.  They  did  not  present  a  ground 
of  defense  to  the  charge  in  this  case.  We  further  hold  in  this  connection 
that,  while  the  statute  uses  the  general  term  "jail,"  it  has  reference  to 
and  is  intended  as  well  to  protect  the  calaboose  or  city  jail  as  the  county 
jail.  The  statute  is  broad  in  expression,  and  is  intended  to  inhibit  the 
breaking  into  any  jail  for  the  purpose  of  effecting  the  rescue  or  escape 
of  a  prisoner  therein  confined.  See  White's  Penal  Code,  art.  242,  and 
Welch  V.  State,  25  Texas  Crim.  App.,  580. 

In  our  opinion,  the  charge  of  the  court  on  principals  was  sufficiently 
comprehensive.  After  defining  who  were  principals,  it  required  the  jury 
to  believe  that  appellant  was  present  at  the  time  said  jail  was  broken  into, 
and  acted  as  a  principal  in  said  breaking.  There  was  nothing  in  the  evi- 
dence that  called  for  any  special  charge  on  the  subject.  There  was  no 
positive  testimony  indicating  even  that  others  were  present  when  the 
jail  was  broken  into  and  the  prisoner  rescued ;  yet  defendant  is  the  only 
person  who  was  positively  identified  by  any  of  the  witnesses  as  being 
there  and  tampering  with  the  lock  of  the  jail ;  and  the  evidence  forcibly 
suggested  that,  no  matter  who  else  was  there  at  the  time,  he  was  present. 
The  charge  on  circumstantial  evidence  was  sufficient. 

We  have  examined  the  record  carefully,  and  in  our  view  the  evidence 
authorized  the  conviction.    The  judgment  is  accordingly  affirmed. 

Affirmed. 
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Henby  Taylob  v.  The  State. 

No.  1642.    Decided  October  27«  1897. 

1.    Arrest  of  Witness  During  the  Trial  for  Confessed  Perjury. 

On  a  trial  for  assault  with  intent  to  murder,  a  witness  for  the  defense  admitted 
that  he  had  sworn  to  a  lie  on  the  examining  trial,  whereupon,  as  he  was  approaching 
the  door  after  having  left  the  witness  stand,  he  was  quietly  arrested,  the  arrest  not 
being  made  by  order  of  the  judge.  Held,  such  arrest  was  not  calculated  to  injure  the 
lights  of  the  accused.  Had  the  arrest  been  made  in  the  court  room  by  order  of  the 
judge,  and  in  the  presence  of  the  jury,  the  case  would  have  been  different. 

S.    Statement  of  Facts. 

In  no  case  will  the  court,  on  appeal,  go  behind  the  certificate  of  the  judge  to  in- 
quire whether  or  not  the  statement  of  facte  is  a  fair  statement. 

8.    Joint  Defendants— Different  Punishments. 

Where  two  parties  charged  with  the  same  offense  are  tried  separately,  it  is  no  valid 
objection  on  the  part  of  one  that  he  received  the  maximum  while  his  codefendant  re- 
ceived the  minimum  punishment-  for  the  offense. 

Appeal  from  the  District  CoTirt  of  Bobertson.  Tried  below  before 
Hon.  W.  G.  Taliaferro. 

Appeal  from  a  conviction  for  assault  to  murder;  penalty  assessed, 
seren  years  imprisonment  in  the  penitentiary. 

The  following  condensed  statement  of  the  case,  which  is  substantially 
correct,  is  taken  from  the  brief  of  counsel  for  appellant: 

On  the  7th  day  of  April,  1897,  appellant  and  his  family  and  his  father- 
in-law  (Dave  Carter)  lived  in  the  same  house  on  the  farm  of  Burrell 
LastoT,  in  Robertson  County,  Texas,  as  subtenants  under  one  Dred 
Drone.  Dave  Daniels,  a  negro,  who  had  stari;ed  to  make  a  crop  on  the 
fann  of  E.  Allen,  had  left  his  crop  and  was  temporarily  at  the  home  of 
appellant  and  Dave  Carter.  Two  young  white  men,  J.  C.  and  Dan  Mc- 
Arthur,  lived  with  E.  Allen  and  were  reared  by  Allen.  Mr.  Allen  had 
furnished  Dave  Daniels  a  bedstead  and  mattress,  which  Daniels  had  not 
paid  for,  and  which  he  carried  away  with  him.  On  said  7th  day  of 
April,  1897,  J.  C.  and  Dan  McArthur,  armed  with  a  shotgun  and  a  Win- 
chester rifle,  went  in  a  wagon  to  appellant's  house  to  recover  the  prop- 
erty, or  collect  pay  for  same  from  Daniels.  When  they  got  to  appel- 
lant's house  appellant  and  Dave  Carter  and  Dave  Daniels  and  Ananias 
Carter  were  in  the  field  at  work.  The  McArthurs  first  talked  to  Daniels 
in  the  field,  who  promised  to  give  up  the  bedstead  and  mattress.  The 
McArthurs  stopped  the  wagon  at  appellant's  house,  and  appellant  and 
Daniels  and  Ananias  Carter  came  to  the  house  and  went  in,  and  then 
Daniels  came  out  and  took  his  seat  on  the  gallery,  and  about  this  time 
old  man  Dave  Carter,  appellant's  father-in-law,  came  towards  the  house 
(after  being  called  by  appellant's  wife  to  bring  her  the  keys)  with  a  gun 
in  his  hand.  J.  C.  McArthur  says:  "I  called  Carter  and  raised  my  gun; 
at  the  time  appellant's  wife  said,  ^Don't  shoot  my  papa,'  and  I  told  him 
to  drop  his  gun."  Carter  said  "I  have  nothing  against  you,  and  intend 
38  Texas  Grim.  App.— 16 
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to  do  you  no  harm/'  J.  C.  McArthur  claimB  (which  appellant  denies) 
that  appellant  and  Dave  Daniels  came  to  the  door  then  and  shot  at  h\m 
with  pistols;  that  he  shot  at  them  three  times  and  that  someone  shot  him 
with  small  shot,  and  that  his  brother,  Dan  McArthur,  shot  around  the 
house  with  a  Winchester  rifle  and  instantly  killed  old  man  Dave  Carter. 

An  examining  trial  was  held  at  Calvert,  charging  the  McArthurs  with 
the  murder  of  Dave  Carter.  At  the  June  term  of  the  District  Court, 
1897,  of  Robertson  County,  appellant  and  Dave  Daniels  were  indicted 
separately  for  assault  with  intent  to  murder  J.  C.  McArthur.  The  Mc- 
Arthurs were  not  indicted.  On  the  27th  day  of  July,  1897,  appellant 
was  tried  and  convicted,  and  his  punishment  assessed  at  seven  years  in 
the  penitentiary.  Then  Dave  Daniels  was  tried  and  convicted  and  given 
two  years  in  the  penitentiary.  Appellant  made  a  motion  for  a  new  trial, 
which  was  overruled  by  the  court,  and  he  appealed  to  the  Court  of  Crim- 
inal Appeals  of  the  State  of  Texas. 

After  the  State's  evidence  was  closed  appellant  offered  Ananias  Carter 
as  a  witness  in  his  behalf,  who  testified  in  chief  and  was  turned  oveir  to 
the  district  attorney  for  cross-examination,  an^  said  district  attorney 
asked  said  witness  if  he  had  not  testified  upon  the  examining  trial  of 
J.  C.  and  Dan  McArthur,  charged  with  murder,  that  no  one  in  the  house 
had  a.  gun,  and  that  no  one  fired  at  the  said  McArthurs.  The  witness 
answered  that  he  did.  The  district  attorney  then  said:  'TTou  now 
testify  that  you  and  Dave  Daniels  did  shoot  on  said  occasion?"  The  wit- 
ness answered  that  "I  do.*'  The  district  attorney  then  asked  the  witness 
which  was  true,  and  the  witness  replied,  *^What  I  am  now  swearing  is  the 
truth.*'  The  district  attorney  then  said  to  the  witness:  "Then  you 
swore  a  lie  on  the  examining  trial.  Did  you?"  and  the  witness  answered, 
'TTes,"  and  the  district  attorney  then  asked  the  witness  why  he  swore  a 
lie  upon  the  examining  trial;  and  the  witness  answered,  that  'Tie  was 
persuaded  to  do  so  by  defendant  (Henry  Taylor)  and  Dave  Daniels." 

This  matter  pertaining  to  the  arrest  of  the  witness  after  he  had  con- 
fessed to  the  perjury,  is  fully  discussed  in  the  opinion  of  the  court,  and 
no  further  statement  is  considered  necessary. 

F.  A.  Oray  and  D.  A.  McAsJcill,  attorneys  for  appellant,  filed  an  able 
brief  in  the  case. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HTJKT,  PsESiDiNa  Judge. — Conviction  for  assault  with  intent  to 
murder  J.  C.  McArthur.  There  is  no  complaint  to  the  charge  of  the 
court.  Counsel  for  appellant  requested  two  special  instructions,  which 
were  given  by  the  court.  It  appears  from  the  record  that  Dave  Carter, 
an  old  negro  man,  was  killed  by  Dan  McArthur;  and  in  this  difficulty  the 
assault  in  this  case  was  committed  by  appellant.  On  the  examining  trial 
a  negro  man  by  the  name  of  Ananias  Carter  testified,  swearing  that  no 
one  in  the  house  had  a  gun,  and  that  no  one  fired  at  the  McArthurs.  The 
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proof  in  this  case  shows  beyond  all  question  that  there  was  firing  from 
the  house,  both  of  guns  and  pistols.  If  what  Ananias  stated  upon  that 
trial  was  true,  then  neither  appellant  nor  anyone  else  was  guilty  of  aA 
assault  upon  the  McArthurs.  Upon  this  trial  Ananias  Carter  swore  that 
he  did  not  see  Henry  Taylor  shoot.  "That  I  shot  J.  C.  McArthur.  I 
swore  on  the  examining  trial  at  Calvert  that  neither  Henry  Taylor,  Dave 
Daniels,  nor  myself,  nor  anybody  else,  fired  a  shot  from  a  gun  or  a  pistol. 
All  my  evidence  at  Calvert  was  a  lie.  I  am  telling  the  truth  now.  Henry 
Taylor  asked  me  to  swear  the  lie  aft  Calvert,  and  I  did  so.'*  In  the  motion 
for  a  new  trial,  counsel  for  appellant  states  this  transaction  in  the  fol- 
lowing manner,  to  wit:  "The  defendant  offered,  as  the  first  witness  in 
his  behalf,  Ananias  Carter;  and  said  witness  testified  for  defendant,  and 
Was  turned  over  to  the  district  attorney  for  cross-examination;  and  said 
district  attorney,  upon  cross-examination,  asked  said  witness  'if  he  had 
not  testified  upon  examining  trial  of  J.  C.  and  Dan  McArthur,  charged 
j  with  murder,  that  no  one  in  the  house  had  any  gun,  and  no  one  fired 

I  at  said  McArthurs.'    Witness  answered  'that  he  did.*    Said  district  at- 

torney then  said,  TTou  now  testify  that  you  and  Dave  Daniels  did  shoot 
on  said  occasion?'  And  the  witness  answered,  'I  do.*  The  district  attor^ 
ney  then  asked  the  witness,  'Which  was  true?*  And  the  witness  replied, 
'What  I  am  now  swearing  is  the  truth.*  The  district  attorney  then  said 
to  the  witness,  'Then  you  swore  a  lie  upon  examining  trial,  did  you?* 
The  witness  answered,  Tes.*  The  district  attorney  then  asked  the  wit- 
ness^ 'Why  did  you  swear  a  lie  upon  the  examining  trial?*  And  the  wit- 
ness answered,  TE  was  persuaded  to  do  so  by  defendant  and  Dave  Daniels.* 
The  district  attorney,  J.  C.  Scott,  then  jumped  up  excitedly,  and  asked, 
'Where  is  Bishop*  [Bishop  being  county  attorney  of  Robertson  County], 
and  then  called  for  Sheriff  T.  B.  Jones,  and  then  called  upon  the  court 
to  have  the  sherifll  to  take  charge  of  the  witness,  and  hold  him  for  per- 
jury; and  the  court  ordered  the  sheriflE  to  take  charge  of  the  witness  and 
hold  him  for  perjury;  and  the  sheriff  arrested  the  witness  while  upon  the 
witness  stand,  and  took  him  to  jail  from  the  witness  stand.  A\]  of  this 
proceeding  and  action  of  the  court  and  district  attorney  and  the  sherifl! 
occurred  in  the  immediate  presence  and  hearing  of  the  jury,  and  during 
the  trial  of  said  cause,  and  in  the  midst  of  the  cross-examination  of  said 
witness  by  the  district  attorney.  That  the  examination  of  said  witness 
was  thus  abruptly  ended,  and  the  witness  thus  summarily  dealt  with,  and 
all  of  this  was  in  the  immediate  presence  «nnd  hearing  of  the  jury  trying 
the  case.  The  defendant  insists  that  said  action  of  the  court,  and  said 
conduct  of  the  district  attorney,  was  calculated  to,  and  likely  did,  raise 
the  prejudice  and  influence  the  minds  of  the  jury  against  defendant,** 
etc. 
The  statements  of  the  district  attorney,  the  judge  who  tried  this  case, 
j  and  the  testimony  of  two  of  the  jurors,  conflict  with  appellant's  state- 

ment of  the  transaction.  It  appears  from  statements  of  the  district 
judge  and  the  jurors*  affidavits  that  when  Ananias  Carter  admitted  that 
he  had  sworn  to  a  lie,  and  that  he  was  persuaded  to  do  so  by  appellant 
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and  Dave  Daniels,  the  witness  had  left  the  witness  stand,  and  was  ar- 
rested in  a  quiet  manner,  as  he  was  approaching  the  door.  The  judge 
states  that  he  never  gave  an  order  for  his  arrest.  If  Ananias  Carter  was 
taken  from  the  witness  stand  before  appellant  was  through  with  his  ex- 
amination, or  if  he  desired  to  re-examine  him,  and  he  was  thus  deprived 
of  his  right  to  do  so,  he  should  have  excepted  to  the  action  of  the  dis- 
trict attorney  and  the  court.  No  exception,  however,  appears.  .  If  he 
was  arrested,  as  stated  by  the  judge,  the  district  attorney,  and  the  jurors, 
in  a  quiet  manner,  as  he  was  approaching  the  door,  we  can  not  perceive 
how  this  was  calculated  to  injure  the  rights  of  the  accused.  If  the  jury 
witnessed  his  arrest  by  order  of  the  court,  such  conduct  was  calculated 
to  impress  upon  their  minds  the  belief  that  Ananias  Carter  had  told  a  lie, 
was  guilty  of  perjury,  and,  of  course,  not  worthy  of  belief.  That  he  had 
lied  can  not  be  questioned,  and  that,  too,  in  regard  to  a  very  important 
question.  That  he  had  told  a  lie  was  evident  to  the  jury,  and  the  arrest 
could  not  have  rendered  it  more  patent  than  it  was.  If,  however,  the 
witness  for  the  accused  is  arrested  in  the  courtroom,  for  perjury,  by  order 
of  the  judge  or  the  district  attorney,  upon  the  assumption  that  he  com- 
mitted perjury,  we  can  not  but  hold  that  this  would  be  the  strongest 
indication  of  the  opinion  of  the  court  that  the  witness  had  lied;  and,  as 
the  court  has  no  right  to  express  an  opinion  as  to  the  credibility  of  the 
witness,  he  has  no  right  to  do  so  by  his  conduct.  Nothing  could  be  more 
conclusive  to  an  ordinary  jury  than  for  the  court  to  order  the  witness 
to  be  arrested  for  perjury  in  the  case,  especially  when  sanctioned  by  the 
court.  It  would  be  a  very  rare  case  that  this  arrest  could  not  be  made 
beyond  the  view  and  hearing  of  the  jury.  See  Snodgrass  v.  State,  36 
Texas  Crim.  Rep.,  207. 

Counsel  for  appellant  complain  that  appellant  did  not  obtain  a  fair 
statement  of  the  facts.  This  court  under  no  circumstances  can  go  be- 
hind the  certificate  of  the  judge.  If  so,  we  would  be  burdened  with 
motions  to  amend  and  change  statements  of  facts. 

If  Dave  Daniels,  who  was  charged  and  convicted  of  assault  also,  re- 
ceived only  two  years  in  the  penitentiary  as  his  punishment  and  appel- 
lant in  this  case  received  seven  (the  maximum  punishment),  we  can  not 
infer  from  this  that  he  has  not  had  a  fair  and  impartial  trial.  Several 
witnesses  swear  that  Taylor  induced  them  to  lie  on  the  examining  trial. 
The  jury  may  have  taken  this  into  consideration  when  passing  upon  the 
extent  of  the  punishment  awarded.  Be  this  as  it  may,  we  can  not,  as 
before  said,  presume  (and  reverse  this  judgment)  that  he  did  not  have  a 
fair  trial,  because  he  was  awarded  the  highest  punishment. 

This  record  presents  no  such  error  as  will  justify  this  court  in  revers- 
ing the  judgment,  and  it  is  accordingly  affirmed. 

Afiirmed. 
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FSANK  FORRESTEB  V.  THE  StATB. 
No.  1686.    Decided  October  27,  1887.  

38    345 

1.   Evidence— €ro8S-6xami&ation  of  Witness  as  to  Animus.  ^ ]^ 

On  a  trial  for  rape,  defendant  asked  S.,  a  State's  witness,  if  he  (SO  had  not  at- 
tempted to  get  one  H.,  the  defendant's  landlord,  to  take  the  rented  land  from  de- 
fendant, and  let  him  (S.)  rent  it,  and  that  the  landlord  had  refused  to  do  so?  The 
witness  S.  answered,  "No."  Defendant  then  proposed  to  impeach  him  by  H.,  the 
landlord,  and  the  court  refused  to  permit  him  to  do  so.  Defendant  claims  that  he 
was  entitled  to  the  evidence  in  order  to  show  S.'s  animus  towards  him.  Held,  the 
fact  that  S.  proposed  to  rent  the  land,  unconnected  with  any  other  fact,  would  not 
show  animus  against  defendant  which  would  authorize  his  impeachment  as  to  such 
matter. 

8.    Same— Character  of  Defendant— Cross-examination  as  to. 

On  a  trial  for  rape,  where  defendant  introduced  a  witness  who  testified  in  chief  to 
his,  defendant's,  good  reputation  in  the  neighborhood  in  which  he  lived  for  chas- 
tity and  virtue,  Held,  competent  for  the  State,  on  cross-examination,  to  ask  the  wit- 
ness if  he  had  ever  heard  of  defendant's  "being  too  thick  with  Mattie  P.,"  a  woman 
not  involved  in  the  case  on  trial. 

8.   Same. 

While  particular  acts  of  bad  conduct  are  not  admissible  to  assail  character  on  the 
direct  examination,  a  witness  deposing  to  general  character  may  be  cross-examined 
88  to  particular  facts  in  order  to  test  the  soundness  of  his  opinion  and  elicit  the 
data  on  which  it  was  founded. 

Appeal  from  the  District  Court  of  Bell.  Tried  below  before  Hon. 
John  M.  Pubman. 

Appeal  from  a  conviction  for  rape  of  a  female  under  the  age  of  15 
years,  penalty  assessed   being  imprisonment  for  life  in  the  penitentiary. 

Appellant  (Frank  Forrester)  was  a  married  man,  aged  56  years.  The 
prosecutrix  (Mattie  May)  was  a  child  who  was  not  quite  13  years  of  age 
at  the  time  of  the  trial.  Her  father  was  dead,  and  her  mother,  who  was 
too  poor  to  take  care  of  her,  had  given  her  to  Forrester  and  his  wife  to 
raise.  She  had  lived  with  the  Forresters  three  years,  being  about  9  years 
of  age  when  she  went  to  live  with  them.  According  to  her  testimony, 
he  had  compelled  her  to  submit  to  his  lust  o5  and  on  from  the  time  she 
was  between  9  and  10  years  of  age,  taking  her  with  him  to  the  river 
bottom  when  he  would  go  to  haul  wood,  and  frequently  whipping  her 
when  she  would  refuse  to  submit;  making  her  sleep  with  him  at  night 
during  his  wife's  absence  from  home.  After  Forrester's  arrest  for  the 
crime,  at  the  instance  of  the  district  and  county  attorney.  Dr.  Frank 
Allen  made  an  examination  of  Mattie  May,  the  prosecutrix.  He  testified 
that  he  found  the  vagina  very  much  dilated  for  a  girl  of  her  age.  He 
introduced  his  finger  into  it  to  the  fourth  joint  and  found  it  very  fiex- 
ible  in  the  inside.  It  had  been  dilated  by  something,  he  could  not  tell 
what,  or  whether  it  had  been  done  recently  or  not.  Found  it  in  a  state 
of  irritation  and  congestion.  The  girl's  breasts  were  just  forming. 
Found  no  hymen.  It  is  not  deemed  essential  to  give  any  portion  of  the 
other  testimony  in  the  case. 
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Defendant  on  the  trial  introduced  evidence  as  to  his  good  reputation 
for  chastity  and  virtue.    The  questions  growing  out  of  the  introduction 
^   of  this  testimony  are  fully  disclosed  in  the  opinion. 

Sarfi8»&  Saunders,  for  appellant,  filed  an  able  brief,  which  also  coh- 
•  tained  an  eloquent  argument  upon  tlje  .'facts  and  -their  insuflSciency  to 
^sustain  the  conviction. 

'     Ufann'  Trice,  Assistant.  Attdrney-Geinertil,  for  the  State, 

'HENDEBSON,  Judge. — ^Appellant  was  convicted  of*  rape,  and  his 
.punishment  a^se^&ed  at  impriJsonment  in  the  penitentiary  for  life;  hence 
tbifl  appeal. '  '  .  -  '      *  •.' 

.  /.  jippellant^s.  bills  of  exception  raise  ceri^in  questions  as  to  the  admissi-- 
.  bility  df  eyide^cci  Walter  Shook,  witness  for  the  State,  was  asked  by  the 
defendant  on  cross-examination  if  since  the  arrest  of  the  defendant,  and 
.  before,  that- time,  he  did  not  approach  Captain -Harris,  from  whom  de- 
ienSaiit  rented  'the  place  on  which  he  lived,  and  endeavored  to  get  him 
(HaTxis)  to  take  the  place  from  the  defendant,  and  rent  it  to  him 
(Shook)-,  ankdthat  Harris  refused  to  do  so.  The  witness  answered,  **No; 
be  had  not  -  The  defendant  then  proposed  to  introduce  Captain  Harris, 
and  to  prove  by  him  that  the  witness  Shook  had  approached  him,  both 
before  aiid  since  the  arrest  of  the  defendant,  and  endeavored  to  rent  the 
place  occupied  by  defendant  from  him  (Harris).  On  objection  by  the 
State,  the  court  refuced  to  admit  this  testimony.  Appellant  insists  that 
it  was  admissible  to  prove  on  the  cross-examination  of  the  witness  Shook 
said  fact,  in  order  to  show  his  animus  towards  the'  defendant,  and,  on 
his  denying  said  conversation,  then- to  prove  the  making  of  such  state- 
ment to  Harris,  in  order  to  impeach  the  witness  Shook.  It  is  generally 
held  admissible  to  prove  the  animus  of  a  witness  towards,  the  party 
against  whom  he  testifies;  but  the  fact  that  Shook  proposed  to  rent  the 
place  from  Harris,  occupied  by  the  defendant,  standing  as  it  does,  un- 
connected with  any  other  fact,  in  our  opinion,  fails  to  show  such  animus. 
Besides,  the  testimony  in  chief  of  the  witness  Walter  Shook  is  not  of  a 
material  character. 

Appellant  reserved  the  following  bill  of  exceptions:  *'The  defendant 
having  placed  X.  B.  Bell  on  the  stand,  by  whom  he  proved  the  good  repu- 
tation of  the  defendant,  in  the  neighborhood  in  which  he  lived,  for 
chastity  and  virtue,  on  his  cross-examination  the  district  attorney  asked 
him  the  following  question,  to  which,  and  the  answer  thereto,  defend- 
ant's counsel  objected,  said  question  being  as  follows :  *Did  you  ever  hear 
your  brother  George  Bell  say  anything  about  the  defendant  (old  man 
Forrester)  being  too  thick  with  Mattie  Pickett?  Tell  us  what  you  heard 
him  say/  To  which  he  answered:  'I  have  heard  him  say  that  he  was 
too  thick  with  Mattie  Pickett,  but  nothing  about  the  other  one;'  the 
objections  of  defendant's  counsel  being  (1)  that  the  question  was  leading 
and  suggested  the  answer;  (2)  that  it  did  not  go  to  the  general  reputa- 
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tion  of  defendant^  and  (3)  on  that,  among  other  accounts^  it  was  not  per-* 
tinent  to  the  issne^  was  irrelevant,  could  not  proYe  the  truth  of  the  ifisne 
before  the  court,  and  therefore  only  calcidated  to  unjustly  prejudice  the 
jury  against  the  defendant.  Which  objections  of  the  counsel  for  de^ 
fendant  were  overruled  by  the  court,  the  court  stating  that,  as  the  wit- 
ness was  a  character  witness  for  the  defendant,  the  inquiry  was  proper 
on  the  part  of  the  State  and  that  he  would  limit  the  object  for  which 
it  was  to  go  to  the  jury  properly- in  his  charge.  And  the  court,  over  the 
same  objections  of  defendant's  counsel,  permitted  Columbus  Lewallen, 
a  State's  witness,  to  detail  a  conve]:sation  that  he  had  with  A.  J.  Luke, 
in  which  he  stated  to  said  Luke  that  he  had  heard  ^that  old  man  For^ 
rester  was  suspected  of  being  too  thick  with  Miss  Mattie  Pickett."* 
-Which  the  court  explained  as  follows:  "To  all  of  which  foregoing  rul-» 
ings  of  the  court  defendant  by  his  counsel  then  and  there  excepted,  and 
he  prays  that  this  his  bill  of  exceptions  number  1  be  certified  as  a  part 
of  the  record  in  this  case,  which  is  accordingly  done,  with  the  following 
additions,  to  wit :  The- witness  X.  B.  Bell  was  placed  on  the  «tand  by  the 
defendant  to  prove  his  general  reputation  for  virtue  and  chastity  in  the 
neighborhood  in  which  he  lived,  and  the  witness  having  answered  that 
he  was  acquainted  with  said  reputation,  and  that  it  was  good,  said  wit* 
ness  was  asked  by  the  district  attorney  whether  he  had  ever  heard  de- 
fendant's character  in  his  respect  discussed,  and,  on  answering  that  he 
had,  he  was  then  asked  if  he  had  not  heard  people  talking  generally 
about  the  defendant  being  too  intimate  with  other  women,  to  which  he 
replied  that  he  had  never  heard  that  the  defendant  had  been  too  in-* 
timate  with  Mattie  May.  He  was  then  asked  if  he  had  not  heard  his 
brother  George  Bell  say  that  defendant  was  too  intimate  with  the  prose* 
cutrix.  He  said,  T^o;  it  was  with  Mattie  Pickett.'  And  tljen  the  ques- 
tion was  asked  as  to  what  he  had  heard  about  defendant  and  Mattie  Pick- 
ett. With  regard  to  the  witness  Columbus  Lewallen,  defendant  interro- 
gated this  witness  as  to  defendant's  general  reputation  for  virtue  and  chas- 
tity; and  it  was  in  answer  to  cross  questions,  on  matters  drawn  out  by 
defendant,  that  the  evidence  with  respect  to  Mattie  Pickett  was  elicited." 
This  bill  presents  the  question:  To  what  extent  can  the  State  cross- 
examine  a  witness  for  the  defendant,  who  has  been  introduced  to  prove 
the  good  character  of  the  defendant  as  to  the  particular  matter  under 
investigation  (being  chastity  in  this  case)?  That  is,  whether  or  not,  on 
the  cross-examination  by  the  opposite  party  of  a  witness  who  testifies  to 
the  good  character  of  a  defendant  for  chastity,  said  witness  can  be  asked 
as  to  whether  or  not  he  has  heard  of  particular  acts  of  unchastity  charged 
against  defendant.  On  the  examination  in  chief  the  general  rule  is  thus 
stated:  On  direct  examination  of  a  witness  introduced  to  prove  the  char- 
acter or  general  reputation,  "the  evidence  must  be  confined  to  general 
reputation ;  and  no  evidence  is  allowed  of  particular  acts  of  good  or  bad 
conduct  either  to  sustain  or  impeach  character.  To  thoroughly  compre* 
hend  the  scope  of  this  rule,  we  must  understand  the  reasons  upon  which 
it  is  founded,  which  are  the  following:    (1)  Every  person  is  supposed  to 
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be  capable  at  any  time  of  sustaining  his  general  reputation;  but  it  would 
be  unreasonable  to  expect  anyone  to  be  prepared,  without  special  notice, 
to  answer  an  assault  on  his  character,  imputed  by  particular  acts  of  bad 
conduct.  (2)  To  allow  such  evidence,  moreover,  would  lead  to  the  mis- 
chief of  raising  any  number  of  collateral  issues,  the  trial  of  which  might 
be  almost  interminable,  and  otherwise  objectionable,  as  diverting  the 
mind  of  the  jury  from  the  main  issue."  See  3  Bice  on  Crim.  Ev.,  sec. 
376,  and  authorities  there  cited;  Boon  v.  Weathered,  23  Texas,  675. 
But  it  has  been  held  that,  "while  particular  acts  of  bad  conduct  are  not 
admissible  to  assail  character  on  the  direct  examination,  a  witness  de- 
posing to  general  character  may  be  cross-examined  as  to  the  particular 
facts,  in  order  to  test  the  soundness  of  his  opinion,  and  elicit  the  data  on 
which  it  was  founded."  See  3  Bice  on  Crim.  Ev.,  sec.  376;  Jackson  v. 
State,  78  Ala.,  471;  Steele  v.  State,  83  Ala.,  20;  1  Tayl.  Ev.,  sec.  352; 
2  Starkie  Ev.,  304.  The  same  author  (Bice  on  Crim.  Ev.,  sec.  375)  uses 
the  following  language :  "There  can  be  no  doubt  that,  when  a  witness 
is  put  upon  the  stand  to  attack  or  defend  character,  he  can  only  be  asked 
on  the  examination  in  chief  as  to  the  general  character  of  the  person 
whose  character  is  in  question;  and  he  will  not  be  permitted  to  testify  to 
particular  facts,  either  favorable  or  unfavorable  to  such  person,  but  when 
the  witness  is  subjected  to  cross-examination,  he  may  then  be  asked, 
with  a  view  to  test  the  value  of  his  testimony,  as  to  particular  facts.  In 
the  eye  of  the  law,  the  character  of  a  person  is  to  be  ascertained  by  any 
inquiry  as  to  what  is  generally  said  or  thought  of  him  in  the  community 
where  he  resides.  Hence,  when  a  witness  has  testified  on  his  examination 
in  chief  that  the  person  as  to  whose  character  the  inquiry  is  instituted 
bears  a  good  character,  his  opinion  and  the  value  of  it  may  be  tested  by 
asking  the  witness  on  his  cross-examination  whether  he  has  ever  heard 
that  the  person  whose  character  is  in  question  has  been  accused  of  doing 
acts  wholly  inconsistent  with  the  character  which  he  has  attributed  to 
him."  Citing  State  v.  Merriam,  34  S.  C,  16,  12  S.  E.  Bep.,  619. 

This  report  is  not  accessible  to  us,  and  we  have  not  had  an  opportunity 
to  examine  it,  but  we  assume  that  it  supports  the  text.  It  appears  to  us 
that  the  rule  enunciated  in  these  authorities  states  the  correct  and  logical 
rule  on  the  subject;  and,  applying  that  rule  to  the  testimony  admitted  in 
this  case,  it  occurs  to  us  that  the  testimony  was  admissible,  and  that  the 
court  did  not  err  in  holding  it  so. 

The  charge  in  this  case  is  rape;  that  is,  the  carnal  knowledge  by  ap- 
pellant of  a  female  under  the  age  of  15  years,  said  female  not  being  his 
wife.  The  evidence  before  the  jury  authorized  them  to  find  the  essential 
facts  to  be  true,  constituting  the  offense.  The  fact  that  the  alleged  in- 
jured female  may  have  consented  to  the  carnal  intercourse  is  absolutely 
immaterial.  It  constitutes  no  defense  to  the  charge.  The  questions  of 
fact  were  a  matter  for  the  jury  to  pass  upon,  and  they  having  found  de- 
fendant guilty,  we  are  not  authorized  to  disturb  their  verdict. 

No  errors  appearing  in  the  record  before  us,  the  judgment  is  affirmed. 

Affirmed. 
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AuoTTST  Lakateb  v.  The  Statbw 

No.  1678.    Decided  October  27,  1897. 

1.   Burglary— Indictment— Allegatioii  of  Ownemhip. 

An  indictmeiit  for  a  night-time  burglary  of  a  public  school  building  with  in^t 
to  commit  theft,  properly  alleged  ownership  in  tne  janitor  of  the  building,  who  had 
chaige  and  control  of  the  building  and  its  contents  from  4  o'clock  p.  m.  of  each  day 
until  8  o'clock  a.  m.  of  the  next  day,  though  the  property  taken  was  school  books 
belonging  to  the  pupils. 

8.    Same— Charge. 

On  the  above  state  of  facts,  a  charge  of  the  court  which  instructed  the  jury  that 
"a  person  who  is  in  direct  control  of  a  house  and  exclusive  management  and  con- 
trol of  property,  is,  for  the  purposes  of  law,  the  occupant  of  such  house  and  owner 
of  such  property,"  was  correct. 

8.   Evidence— Declarations  of  a  Codef endant. 

Statements  made  by  one  codefendant  in  the  presence  and  hearing  of  the  other 
are  admissible  and  binding  upon  both. 

4.    Volnntaiy  Independent  Statement  of  a  Witness. 

Where  a  State's  witness,  not  in  response  to  any  question,  remarked  that  he  had 
been  running  with  defendant  since  he  (defendant)  had  been  liberated  from  the  State 
reformatory,  and  the  court  promptly  excluded  the  remark  from  the  consideration 
of  the  jury,  no  prejudice  to  defendant  is  shown  of  which  he  can  complain. 

6.    Evidence— binding  of  Stolen  Property. 

On  a  trial  for  burglary  and  theft,  testimony  that  some  of  the  property  was  found 
at  the  home  of  defendant  under  an  outhouse  on  his  father's  lot  near  the  residence, 
was  properly  admitted  as  a  circumstance  to  be  considered  by  the  jury. 

6.  Same. 

On  a  trial  for  burglary,  evidence  was  properly  admitted  to  the  effect  that  on  the 
morning  after  the  burglary  defendant  and  his  codefendant  were  seen  in  company. 

7.  Recent  Possession  and  Explanation— Charge. 

Where  defendant  had  stated  that  they  had  bought  the  books  from  a  third  party, 
a  charge  of  court  to  the  effect  that,  if  the  jury  so  believed,  they  would  not  consider 
the  books  or  their  possession  as  a  circumstance  against  defendant,  was  sufficient, 
though  the  court  might  have  gone  further  and  directed  an  acquittal  upon  this  ground, 
if  thej  so  believed. 

Appeal  from  the  Criminal  District  Court  of  Dallas.  Tried  below  be- 
fore Hon.  Chables  P.  Clint. 

Appeal  from  a  conviction  for  burglary,  penalty  assessed  being  two 
years  imprisonment  in  the  penitentiary. 

The  charging  pari;  of  the  first  count  in  the  indictment,  upon  which 
the  conviction  was  had,  alleged  the  burglary  of  a  house  owned  by  the 
city  of  Dallas,  a  corporation,  and  then  and  there  under  the  control  of 
J.  S.  Spivey,  and  with  intent  to  take  from  the  house  property  belonging 
to  Spivey,  etc. 

The  properi;y  stolen  was  school  books  belonging  to  children  attending 
the  public  school.  On  the  morning  of  the  discovery  of  the  burglary  and 
theft.  Prof.  Nabors,  the  superintendent  of  the  school,  made  out  a  Ust  of 
the  books  that  were  stolen  from  statements  given  him  by  the  scholars, 
and  this  list  was  given  to  the  officers,  and  the  book  dealers  of  the  city 
were  notified  of  the  theft.  During  the  afternoon  of  the  day  after  the 
burglary  the  defendant  and  George  Stevenson  offered  some  of  the  books 
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for  sale  at  Jones'  bookstore.  Jones  sent  for  an  oflScer  and  the  parties 
were  arrested  at  his  store,  and  the  books  taken  from  them  were  identi- 
fied and  delivered  to  the  owners,  the  school  children. 

About  a  week  after  the  burglary  a  detective  found  and  recovered  the 
balance  of  the  stolen  property  under  the  floor  of  an  outhouse  on  the 
premises  occupied  by  defendant's  father,  where  defendant  lived. 

George  Stevenson,  the  accomplice,  who  had  pleaded  guilty,  but  had 
not  been  sentenced,  testified  for  the  State  as  follows:  ^'That  witness  and 
the  defendant  broke  into  and  entered  the  McKinney  Avenue  schoolhouse 
on  the  night  of  the  9th  day  of  February,  1897.  We  made  an  entrance  by 
breaking  the  glass  out  of  the  hole  in  the  transon  beside  the  door. 
Through  this  opening  as  made  by  .us  I  crawled  in,  and  then  I  went  and 
raised  the  window  for  Lamater,  who  came  in  that  way.  We  went  out 
through  the  door,  which  we  left  open.  We  went  through  the  desks  in  the 
schoolroom  and  each  one  of  us  got  a  sack  of  books,  which  we  carried  over 
to  old  man  Lamater's  house  and  put  them  in  under  the  floor  of  his  bam. 
We  went  into  the  schoolhouse  about  12  o'clock  at  night.  The  next 
morning  the  defendant  and  I  went  and  got  some  of  the  books  and  took 
them  down  to  sell.  We  were  arrested  at  Charles  Jones'  bookstore,  where, 
we  were  trying  to  dispose  of  the  books.  The  defendant  and  I  were  to. 
gether  most  of  the  afternoon  on  the  9th  of  February,  1897,  and  that  is 
when  we  made  it  up  to  rob  the  schoolhouse.  We  were  around  the  school* 
house  that  afternoon.  The  defendant  suggested  the  business  and  got  me 
into  it.'' 

[No  briefs  on  file  for  either  party.] 

Mann  Tricey  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellant  was  convicted  of  burglary,  and  his 
punishment  assessed  ai  confinement  in  the  penitentiary  for  a  term  of 
two  years;  hence  this  appeal. 

The  indictment  contains  several  counts,  but  the  conviction  was  under 
the  first,  which  charged  appellant  with  burglarizing  a  certain  public 
school  building  on  McKinney  Avenue,  in  Dallas  County,  Texas,  belong- 
ing to  the  city  of  Dallas.  The  entry  is  alleged  to  have  been  made  with 
intent  to  steal  certain  property  belonging  to  J.  S.  Spivey.  The  proof  on 
the  part  of  the  State  showed  that  J.  S.  Spivey  was  the  janitor  of  said 
school  building  and  tha(t  the  property  taken  was  certain  school  books  be- 
longing to  the  pupils.  It  further  showed  that  J.  S.  Spivey,  as  janitor, 
had  charge  and  control  of  the  building  and  its  contents  from  4  p.  m.  until 
8  O'clock  of  the  following  morning;  that  he  carried  the  key,  closed  the 
building  in  the  evening,  and  opened  it  up  for  the  scholars  the  next 
morning.  The  evidence  shows  that  the  burglary  was  committed  at  night. 
On  this  state  of  facts  the  court  charged  the  jury  as  follows:  "A  person 
who  is  in  the  direct  control  of  a  house,  and  exclusive  management  and 
control  of  the  property,  is,  for  the  purposes  of  law,  the  occupant  of  such 
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house,  and   owner  of   such  property/'    Appellant  excepted  to  this 
charge^  and  insists  rthat  it  is  not  the  law;  and  further,  that  the  proof  does 
not  show  on  the  part  of  Spivey,  the  alleged  owner,  such  exclusive  man-r 
I  agement  and  conkol  of  the  property  as  constituted  him  the  special  owner. 

[  We  can  not  agree  with  counsel  in  this  contention.    The  court  was  au- 

i '  thorized  to  give  the  charge  in  question,  and  the  evidence  authorized  the 

;  .     jury  to  find  Spivey  was  the  owner  of  said  hooks,  although  the  general 

;.  property  was  shown  to  be  in  the  pupils.    See  Linhart  v.  State,  33  Texas 

Crim,  Rep.,  504. 

('  The  court  did  not  err  in  permitting  the  witness  Nabprs  to  name  the 

books  which  he  received  from  the  officers.   These  were  sufficiently  identi- 

[  fied  as  the  stolen  books  by  other  witnesses.    Nor  did  the  court  err  in  ad- 

i  mitting  the  testimony  of  Charles  Jones  as  to  the  statements  made  by  thei 

f  two  boys  (appellant  and  his  codefendant)  in  his  bookstore  on  the  mom« 

\   .  ing  after  the  burglary,  that  they  bought  the  books  from  Kerrigan,  a  book 

\  dealer  of  the  city.    The  two  boys  were  together  when  they  made  thiff 

f  statement,  and  it  was  the  statement  of  each;  and,  although  Jones  wa<^ 

not  positive  that  the  boys  in  the  store  were  the  same  boys  then  being 

tried,  yet,  in  connection  with  his  testimony,  these  boys  were  sufficiently 

I     •  identified  as  the  boys  who  made  the  statement  to  him. 

There  was  no  prejudice  in  regard  to  the  remark  of  the  witness  George 
Stevenson  that  he  had  been  running  with  the  appellant  (Lamater)  since 
he  had  been  liberated  from  the  State  reformatory.  This  was  not  in 
answer  to  any  question  propounded  by  the  State,  and,  as  soon  as  the 
answer  was  elicited,  the  court  promptly  excluded  it  from  the  considera- 
tion of  the  jury.  The  testimony  regarding  the  books  found  at  the  home 
I  of  the  defendant  under  an  outhouse  on  his  father's  lot,  a  short  distance 

from  his  residence,  shortly  after  the  burglary,  was  properly  admitted. 
Other  testimony  showed   that  they  were  some  of  the  same  books  taken 
'  at  the  time  of  the  commission  of  the  burglary,  and  the  fact  that  they 

were  found  concealed  on  the  premises  where  defendant  lived  was  a  cir- 
cumstance which  the  jury  were  authorized  to  consider.  Nor  was  it  error 
to  admit  the  testimony  of  the  witness  that  on  the  morning  succeeding  the 
burglary  defendant  was  seen  in  company  with  George  Stevenson,  his  al- 
leged accomplice;  and  we  think  all  the  »testimony  of  the  witness  George 
Stevenson  was  properly  admitted.  The  court  very  properly  told  the 
jury  that,  if  they  believed  from  the  testimony  that  defendant  and  George 
Stevenson  bought  the  books  about  which  the  witness  Jones  testified  from 
John  Kerrigan,  or  from  anyone,  they  would  not  consider  the  books  or 
their  possession  as  a  circumstance  against  appellant.  The  court  might 
have  gone  further,  and  directed  an  acquittal  on  this  ground;  but,  in  our 
opinion^  he  went  far  enough.  This  was  the  explanation  given  to  Jones 
by  appellant  and  his  codef endant,  Stevenson ;  and,  of  course,  all  that  ap- 
pellant could  require  from  the  court  was  an  instruction  to  the  jury,  if 
they  should  believe  the  explanation  made  by  them,  which  was  that  they 
bought  the  books  from  Kerrigan,  not  to  consider  such  possession  for  any 
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purpose.  We  also  hold  that  the  charge  of  the  court  with  reference  to 
George  Stevenson  as  an  accomplice  was  not  upon  the  weight  of  the  testi- 
mony. 

There  being  no  errors  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


Thomas  J.  Shields  v.  The  Statr 

"^r252  No.  1501.  Decided  October  27,  1807. 

38  290 

39  H^      1.   Local  Option— Order  for  Election. 

'  The  law  provides  for  the  submission  of  but  one  issue  in  a  local  option  election^ 
that  is  ''For  Prohibition"  and  "Against  Prohibition;"  and  it  is  not  required  that  the 
order  for  election  should  contain  the  statutory  exceptions  with  regard  to  the  sales 
of  liquor  for  sacramental  and  medicinal  purposes.  The  exception  is  no  part  of  the 
question  to  be  voted  on,  but  follows  as  a  matter  of  law. 

8.    Same— Posting  Notices  of  the  Election— Burden  of  Proof. 

Under  provision  of  article  3390,  Revised  Statutes,  the  order  of  the  commissionen 
court  prohibiting  the  sale  after  the  result  of  the  election  has  been  ascertained,  is 
prima  facie  evidence  that  all  the  provisions  of  the  law  have  been  complied  with,  and 
the  burden  of  proof  rests  upon  the  accused  to  show,  if  he  so  insists,  that  notices  of 
the  election  were  not  posted  as  required  by  law.  If  the  evidence  introduced  by  him 
is  not  reasonably  sufficient  to  show  that  the  notices  were  not  posted,  it  is  not  error 
for  the  court  to  assume  and  charge  the  jury  that  local  option  is  in  effect  from  the 
date  of  the  order  putting  it  in  effect,  and  it  is  not  error  to  refuse  to  submit  to  the 
jury  the  question  as  to  whether  it  was  legally  in  effect  or  not. 

8.    Same. 

Under  the  statute,  article  3300,  Revised  Statutes,  declaring  what  would  be  a  prima 
facie  case,  the  burden  of  proof  being  shifted  from  the  State  to  the  defendant,  he 
must  introduce  evidence  reasonably  tending  to  establish  the  fact  that  the  notices  were 
not  posted;  and  something  more  than  mere  negative  and  unsatisfactoiy  proof  should 
be  offered  by  him  before  the  court  would  be  required  to  charge  upon  it  as  an  issue. 

4.    Same. 

Article  3387,  Revised  Statutes,  which  requires  that  five  notices  of  a  local  option 
election  must  be  posted  in  the  territory  to  be  affected,  is  independent  of  the  acts  of 
the  Twenty-second  Legislature,  p.  13,  regulating  special  elections,  which  require  that 
notices  must  be  posted  in  each  voting  precinct  in  the  county. 

Appeal  from  the  County  Court  of  Bosque.  Tried  below  before  Hon. 
W.  B.  Thompson,  County  Judge. 

Appeal  from  a  conviction  for  a  violation  of  local  option;  penalty,  a 
fine  of  $25  and  twenty  days  imprisonment  in  the  county  jail. 

The  opinion  suflBciently  states  the  points  discussed,  and  they  need  no 
further  illustration  from  the  record. 

Wordy  DiUard  &  Word,  for  appellant. 

Mann,  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  violating  the 
local  option  law,  and  his  punishment  assessed  at  a  fine  of  $26  and  twenty 
days  imprisonment  in  the  county  jail;  hence  this  appeal. 
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Appellant,  in  his  first  bill  of  exceptions,  contends  that  the  local  option 
election  was  void,  because  the  order  authorizing  said  election  did  not 
contain  the  exceptions  in  favor  of  the  sale  of  iatoxicating  liquors  and 
wines  for  medicinal  and  sacramental  purposes.  This  was  no  essential 
part  of  the  order  for  said  election.  Indeed,  the  law  provides  for  the  sub- 
mission of  but  one  issue  to  the  people — ^that  is,  "For  prohibition"  and 
"Against  prohibition;"  and  this  is  in  accordance  with  the  provision  of 
the  Constitution  on  the  subject.  The  exception  is  statutory,  and  is  not 
found  in  the  same  article  of  the  law  authorizing  the  submission  of  the 
question  to  be  voted  upon  by  the  people.  The  exception  is  no  part  of 
the  question  to  be  voted  on,  but  follows  as  a  matter  of  law.  See  Chap- 
man V.   State,  37  Texas  Crim.  Eep.,  167. 

Appellant  also  contends  that  the  court  acted  erroneously  in  charging 
the  jury  to  the  effect  that  local  option  had  gone  into  effect  in  Bosque 
County  from  the  date  of  the  order  of  the  court  putting  it  into  effect,  and 
was  in  effect  at  the  time  the  sale  is  alleged  to  have  occurred;  and  in  this 
connection  he  also  insists  that  the  court  erred  in  not  submitting  to  the 
jury  a  charge  asked  by  him,  in  effect,  instructing  them  that,  unless  they 
found  that  the  five  notices  required  by  the  statute  had  been  issued  and 
posted  up  at  five  public  places  in  the  county,  to  acquit  the  defendant. 
His  insistence  is  that  he  adduced  proof  tending  to  show  that  the  five 
notices  had  not  been  posted,  and  that,  therefore,  it  was  a  question  for 
the  jury.  Article  3390,  Revised  Statutes  1895,  provides,  in  substance 
that  when  the  polls  are  opened  and  counted  by  the  commissioners  court, 
and  the  result  of  the  election  is  in  favor  of  prohibition,  they  shall  make 
an  order  prohibiting  the  sale  of  whisky  in  the  territory  affected,  and  the 
order  thus  made  shall  be  held  to  be  prima  facie  evidence  that  all  of  the 
provisions  of  law  were  complied  with,  including  giving  notice  of  holding 
said  election.  We  have  held,  in  construing  this  article,  that  the  burden 
of  proof  rests  upon  the  accused  to  establish  the  fact  that  the  notices 
were  not  posted  as  required  by  law.  See  Chapman  v.  State,  37  Texas 
Crim.  Bep.,  167;  Bowman  v.  State,  ante,  p.  14. 

The  question  now  presented  for  our  consideration  is,  did  appellant  in- 
troduce testimony  reasonably  tending  to  show  that  the  notices  were  not 
posted?  If  there  was  such  testimony,  then  the  court  should  have  sub^ 
mitted  the  question  to  the  jury.  If  not,  there  was  no  error  in  instructing 
the  jury  that  local  option  was  in  force,  etc.,  nor  was  there  any  error  in 
refusing  "to  give  the  charge  requested  by  appellant.  What,  then,  was  the 
testimony  in  support  of  this  attack  upon  the  legality  of  the  election? 
Appellant  proved  by  the  clerk  that  the  proper  number  (to  wit,  five)  of 
notices  were  issued,  and  that  he  delivered  them,  either  to  the  sheriff, 
Metcalf,  or  the  deputy,  Boyd,  to  be  posted.  Metcalf  had  no  recollection 
of  having  received  them,  but  if  he  did  receive  said  notices,  he  mailed 
them  to  the  constables  of  the  county;  and  he  subsequently  stated  that, 
if  he  posted  either  of  said  notices,  it  was  the  one  at  the  courthouse  door. 
Boyd,  the  deputy  sheriff,  had  no  recollection  of  having  received  the 
notices,  but  swears  that  he  saw  two  notices  posted — one  at  the  court- 
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house  door  and  one  at  Clifton.  He  does  not  know  whether  the  balance 
were  posted  or  not.  Becurring  to  the  sheriffs  testiniony,  as  stated  be- 
fore, he  states  that,  if  he  received  said'  notices  he  delivered  them  to  the 
constables  of  the  county  to  post.  The  constables  were  not  introduced 
as  witnesses.  Every  word  sworn  by  the  witnesses  for  the  appellant  on 
this  issue  may  be  true  and  still  the  required  number  of  notices  could 
have  been  posted.  The  proper  number  were  issued,  two  were  seen 
posted,  and  in  regard  to  the  other  notices  the  witnesses  had  no  knowl- 
edge. We  are  of  opinion  that  this  proof  attacking  the  posting  of  the 
notices  is  so  flimsy  and  uncertain  that  no  reasonable  man  would  have 
concluded  that  the  notices  were  not  posted,  and  hence  the  judge,  in  his 
charge,  did  not  err  in  assuming  that  the  local  option  law  was  in  force. 
If  the  clerk  had  not  issued  the  five  notices,  that  would  have  been  evi- 
dence that  they  were  not  posted.  If  proof  had  been  made  that  the 
sheriff  or  his  deputy  had  received  the  five  notices  to  be  posted,  but  had 
not  done  so  and  that  they  had  not  given  them  to  anyone  else  to  post, 
this  would  be  proof  requiring  the  court  to  submit  the  issue.  The  fact 
being  that  the  law,  in  its  present  condition,  makes  the  order  prima  facie 
evidence  of  the  fact  that  all  of  the  preliminary  steps  had  been  taken, 
«uch  as  posting  notices,  etc.,  then  to  authori2e  an  accused  person  to  at- 
tack this  order,  and  to  overturn  the  prima  facie  case  made  by  the  State 
by  proof  that  the  notices  were  not  in  fact  posted  as  the  law  requires  (at 
any  subsequent  time,  no  mat?ter  how  long  after  the  election),  would 
6eem  to  require  that  something  more  than  mere  negative  and  unsatis- 
factory proof  should  be  offered  in  support  of  the  issue,  before  the  court 
would  be  required  to  charge  upon  it.  The  burden  of  proof  being  shifted 
from  the  State  to  the  appellant,  he  must  introduce  evidence  which  tends 
reasonably  to  establish  the  fact  that  the  notices  were  not  posted;  and 
proof  that  the  sheriff  or  his  deputy  did  not  have  any  recollection  of  the 
matter,  or  did  not  post  the  notices  themselves,  is  ncyt  suflBcient.  It  must 
tend  to  preclude  the  idea  that  anyone  else  did  it. 

It  is  contended  by  appellant  that  the  notices  of  the  election  must  be 
posted  in  each  voting  precinct  in  the  county,  and  he  refers  us  to 
the  Acts  of  the  Twenty-second  Legislature  (page  13)  regulating  special 
elections.  This  act  has  no  reference  to  local  option  elections.  We  have 
a  special  provision  in  regard  to  local  option  elections,  which  is  that  the 
five  notices  must  be  issued  and  posted  in  the  territory  to  be  affected.  See 
article  3387,  Eev.  Stals.  1895.  We  hold  that  these  two  statutes  are  in- 
dependent of  each  other;  that  the  statute  of  1891  was  made  to  regulate 
special  elections  generally,  with  reference  to  notice,  while  local  option 
elections  are  regulated  by  the  statute  passed  for  that  purpose. 

There  is  no  question  in  this  case  as  to  the  sale  of  the  liquor,  and  hav- 
ing disposed  of  the  only  assignments  of  error  that  raise  any  material 
questions,  we  conclude  that  the  judgment  should  be  affirmed,  and  it  is 
accordingly  aflBrmed. 

Affirmed, 
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Jim  Estill  v.  Thb  Statb. 

No.  159^.    Decided  October  27,  1897. 

Peijiuy— Evidexiee— Beoord  in  Former  Oa«»~€harg«. 

Whenever,  on  the  trial  for  perjury  assigned  upon  testimony  given  on  the  trial  oC 
another  case,  the  record,  including  the  indictment  and  judgment  in  such  former  case, 
is  introduced  in  evidence,  the  court  should,  in  its  charge,  so  limit  and  restrict  the 
purpose  for  which  said  record  was  admitted  in  evidence  as  that  the  jury  might  not 
use  it  as  a  circumstance  tending  to  establish  the  guilt  of  defendant  of  the  perjury 
for  which  he  is  on  trial. 

Appeal  from  the  District  Court  of  Bee.  Tried  below  before  Hon. 
James  C.  Wilson. 

Appeal  from  a  conviction  for  perjury;  penalty,  five  years  imprison- 
ment  in  the  penitentiary. 

No  statement  required. 

[No  briefs  on  file  for  appellant.] 

Mann  Trice,  Assistant  Attomey-Gfeneral,  for  the  State. 

DAVIDSON,  Judge.— Appellant  was  convicted  of  perjury,  and  ftp- 
|)eals. 

The  assignments  of  perjury  are  predicated  upon  the  testimony  of  ap^ 
pliant  in  a  case  in  the  County  Court  of  Bee  County  wherein  he  was 
charged  with  the  theft  of  a  silver  dollar.  On  the  trial  of  that  case  he 
testified  that  he  did  not  take  said  dollar,  and  that  he  was  not  at  th^ 
house  of  Amanda  Palmer  on  the  day  the  dollar  was  taken.  The  dollar, 
it  taken  by  appellant,  was  taken  from  said  house.  These  statements  of 
Appellant  were  assigned  as  perjury.  Among  other  things  transpiring  on 
the  trial,  the  State  introduced  in  evidence  the  record  of  the  County 
Court,  which  includes  the  indictment  and  the  judgment  of  conviction. 
The  court  failed  to  limit  the  effect  of  this  testimony,  and  did  not  restrict 
it  to  the  specific  purpose  for  which  it  was  introduced.  Having  permitted 
the  testimony  to  go  before  the  jury,  he  should  have  charged  them  as  to 
the  purpose  and  object  of  its  introduction.  This  character  of  testimony 
can  under  no  state  of  case  be  admitted  to  prove  the  main  fact  in  case 
of  perjury,  or  to  corroborate  a  witness  who  swears  to  the  fact  constitut- 
ing the  perjury.  The  purpose  of  this  character  of  testimony  is  merely  to 
show  that  the  trial  was  had,  and  the  judicial  proceedings  attending  the 
same;  and  in  a  case  of  this  character,  where  the  perjury  is  predicated 
^m  a  former  trial  of  a  defendant  in  a  criminal  case,  in  which  he  testified 
as  a  witness  on  his  own  behalf,  the  introduction  of  a  judgment  showing 
his  conviction  might  be  used  by  the  jury,  not  familiar  or  conversant  with 
the  rules  of  law  regarding  testimony,  as  corroborative  of  the  witnesses 
who  may  have  testified  that  the  testimony  given  by  the  defendant  was 
false,    'they  might  believe,  because  a  jury  in  a  former  case  had  treated 
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it  as  false^  that  that  was  a  circumstance  which  might  be  considered  by 
them  against  the  defendant.  At  any  rate,  the  bare  possibility  that  the 
jnry  might  consider  such  testimony  for  other  than  the  sole  purpose  for 
which  it  was  admissible  rendered  it  obligatory  upon  the  .court  to  limit 
its  use  by  the  jury;  and  for  the  failure  of  the  court  to  do  this,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


P.  M.  Wyatt  v.  The  State. 

No.  1675.    Decided  November  3,  18d7. 

1.  Jnry  Law— Practice. 

When,  at  the  time  the  case  was  called  for  trial,  the  regular  jury  for  the  week  had 
been  discharged,  and  there  was  no  regular  jury  in  attendance  on  the  court,  it  waa 
proper  practice  to  order  a  jury  summoned  to  try  the  case. 

2.  Charge  of  Court.— Special  InstructioziB. 

When  the  charge  of  the  court  is  sufficient  upon  any  given  issue,  there  is  no  oc- 
casion to  give  special  requested  instructions  upon  the  same  issue. 

3.  WitnesB— Impeachment  by  Contradictory  Statements  Where  WitneM 

Neither  Denies  Nor  Admits  Having  Made  the  Statements. 

On  a  trial  for  robbery,  where  an  accomplice,  who  had  turned  State's  evif^ence,  was 
asked  if  he  did  not  make  certain  statements  before  the  grand  jury,  to  which  he  re- 
plied, that  "he  probably  did  make  the  statements,  but  that  he  did  not  know  what 
he  did  testify  to  them,''  and  defendant  proposed  to  prove  by  witnesses  and  by  the 
grand  jury  book  that  he  did  make  the  imputed  statements,  which  was  refused  by  the 
court  upon  the  ground  that  the  facts  did  not  authorize  the  impeachment  of  Hie  wit- 
ness; Held,  if  a  witness  does  not  distinctly  admit  that  he  has  made  the  statements, 
proof  may  be  given  that  he  did  make  them. 

4.  New  Trial— Controverting  Affidavit. 

When  a  defendant  has  been  refused  the  right  to  use  certain  testimony  to  impeach 
a  witness,  and  makes  this  ruling  of  the  court  one  of  the  grounds  for  a  new  trial,  it 
Is  not  competent  to  controvert  this  ground  of  the  motion  by  an  ez  parte  affidavit  of 
the  supposed  impeaching  witness  contradicting  the  allegations  which  it  had  been 
proposed  to  prove  by  him. 

5.  Bobbery— Evidence— Finding  Fruits  of  the  Crime  on  a  Codefendant. 
When  a  robbery  is  committed  by  several  parties,  it  is  legitimate  to  prove,  though 

defendant  was  not  present,  that  when  one  of  the  parties  was  arrested,  fruits  of  the 
crime  were  found  on  him;  suck  evidence  goes  to  identify  the  perpetrators. 

Appeal  from  the  Criminal  District  Court  of  Dallas.  Tried  below  be- 
fore Hon.  Charles  F.  Clint. 

Appeal  from  a  conviction  for  robbery;  penalty  assessed  at  five  years 
imprisonment  in  the  penitentiary. 

This  is  a  companion  case  to  Coulter  v.  State,  37  Texas  Criminal  Re- 
ports, 284,  where  a  general  statement  of  the  leading  features  of  the  case 
may  be  had. 

Harry  L.  Seay,  for  appellant. — It  was  error  for  the  court  to  over- 
rule defendant's  application  for  a  continuance  or  postponement,  the 
grounds  for  said  continuance  being  that  the  regular  jury  for  the  week. 
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selected  according  to  law  by  the  jury  commissioners,  had  never  been  is- 
sued for  or  summoned,  and  that  the  panel  of  twenty-four  which  had 
been  selected  the  first  of  the  week  as  the  jury  for  the  week  had  been  dis- 
charged, and  it  would  be  very  prejudicial  to  the  defendant  to  be  forced 
into  trial  before  a  jury  picked  up  around  the  courthouse,  because  the 
cases  of  Clark  and  Coulter,  who  were  indicted  for  the  same  ofifense,  had 
been  tried  the  first  part  of  the  week  and  both  had  been  convicted.  The 
cases  had  excited  an  unusual  amount  of  comment,  had  been  reported  in 
the  papers,  and  had  been  the  topic  of  general  conversation.  The  de- 
fendant challenged  in  writing  the  panel  of  twenty-four,  and  afterwards 
challenged  each  juror  individually,  but  the  court  overruled  each  said 
challenge  and  forced  the  defendant  to  trial  before  the  picked-up  jury. 
The  defendant  insists  that  he  was  entitled  to  be  tried  before  a  jury  duly 
and  legally  drawn  and  selected  by  the  duly  qualified  jury  commission- 
ers for  said  court,  and  his  demand  that  the  case  be  postponed  until  said 
jury  could  be  summoned  should  have  been  granted.  Even  if  not  en- 
titled to  have  been  tried  before  a  regular  jury,  he  was  at  any  rate  entitled 
to  a  trial  before  the  jury  for  the  week,  which,  as  shown  in  bill  of  excep- 
tions number  1,  .was  impaneled  on  Monday  of  the  week  this  defendant 
was  tried.  The  qualification  of  the  court  is  virtually  a  confession  of  er- 
ror; even  if  the  case  had  been  postponed  and  the  jury  for  the  week 
discharged  on  account  of  the  absence  of  senior  counsel  for  defendant, 
his  unexpected  return  would  not  warrant  the  court  in  his  illegal  and  un- 
warranted action  in  forcing  the  defendant  to  trial  before  a  jury  picked 
from  the  streets  and  in  and  near  the  courthouse,  where  the  robbery  cases 
just  finished  had  been  discussed  and  a  strong  sentiment  against  the  de- 
fendant had  been  aroused.  The  return  of  counsel  is  not  an  excuse  for 
depriving  the  defendant  of  the  benefit  of  a  legal  trial.  Elkins  v.  State, 
1  Texas  Crim.  App.,  539;  Shackelford  v.  State,  2  Texas  Crim.  App.,  386. 

The  court  erred  in  refusing  to  allow  the  defendant  to  put  the  wit- 
nesses ToUiver  and  Prescott  on  the  stand  to  impeach  the  witness 
La  Presto,  a  proper  predicate  having  been  laid  for  their  testimony. 
The  defendant  can  use  any  grand  juror  to  prove  contradictory  state- 
ments, to  those  made  on  the  trial,  while  before  the  grand  jury.  Clan- 
ton  V.  State,  13  Texas  Crim.  App.,  153;  Levy  v.  State,  28  Texas  Crim. 
App.,  209,  210;  Scott  v.  State,  23  Texas  Crim.  App.,  565;  Fuller  v. 
State,  30  Texas  Crim.  App.,  563,  564;  Eippey  v.  State,  29  Texas  Crim. 
App.,  43. 

When  a  witness  is  offered  to  prove  certain  facts,  and  the  court  re- 
fuses to  allow  him  to  testify,  and  a  bill  of  exceptions  is  taken  to  the  ac- 
tion of  the  court,  the  bill  of  exceptions  and  the  facts  on  which  it  is 
based  can  not  be  rebutted  on  a  motion  for  a  new  trial  by  the  aflSdavit 
of  the  witness  to  the  effect  that  he  would  not  have  testified  to  the  facts 
expected  to  be  proved  by  him,  and  which  the  defendant  stated  he  ex- 
38  Texas  Crim.  App.— 17 
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pected  to  prove  by  him,  at  the  time  he  was  offered  as  a  witness.  The 
time  to  find  out  whether  or  not  he  will  so  testify  is  when  he  is  offered  as 
a  witness. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. — 1.  When 
there  is  not  a  full  panel  of  the  regular  jury,  talesmen  may  be  summoned. 
It  is  true  that  talesmen  should  not  be  resorted  to  if  the  regular  jury  is 
available.  In  this  case  it  appears  that  the  regular  jury  for  the  week  had 
been  altogether  discharged.  It  was  therefore  proper  to  summon  tales- 
men. Moreover,  it  appears  that  the  talesmen  were  less  liable  to  preju- 
dice than  the.  regular  panel,  as  it  is  clear  that  the  regular  panel  had 
tried  and  convicted  appellant^s  confederate  in  the  crime  here  charged. 
The  talesmen  were  not  open  to  this  objection,  and  all  qualified  under 
the  law.  No  error  is  shown  in  overruling  the  challenge  to  the  array,  or 
to  individual  jurors. 

2.  La  Presto  did  not  deny  making  the  statement  imputed  to  him 
before  the  grand  jury.  It  is  only  upon  a  denial  direct  or  qualified  that 
a  witness  can  be  impeached  by  showing  contradictory  statements.  Wil- 
liams V.  State,  24  Texas  Crim.  App.,  639.  La  Presto's  statement  when  on 
the  witness  stand  was  more  of  a  tacit  admission  that  he  made  the  alleged 
contradictory  statements  than  a  denial  thereof.  If  he  admits  the  state- 
ments, it  is  not  competent  to  prove  that  he  did  make  them.  Walker  v. 
State,  17  Teias  Crim.  App.,  16;  Rodreguez  v.  State,  23  Texas  Crim. 
App.,  503. 

The  affidavit  of  ToUiver,  while  not  offered  for  the  purpose  of  con- 
tradicting the  bill  of  exception,  expressly  does  so.  This  affidavit  was 
called  for  by  matter  set  up  in  motion  for  new  trial,  and  expressly  con- 
tradicts the  ground  there  assigned  and  presented  in  the  bill  of  excep- 
tions. This,  when  considered  in  connection  with  the  trial  court's  ex- 
planation, amply  justifies  the  trial  court  in  refusing  to  permit  ToUiver 
and  Prescott  to  testify  as  to  the  alleged  contradictory  statements. 

3.  The  charge  gave  appropriate  instructions  as  to  the  law  governing 
the  testimony  of  accomplice  La  Presto.  The  evidence  is  sufficient,  and 
the  judgment  should  be  affirmed. 

HENDEESON,  Judge. — Appellant  was  convicted  of  robbery,  and 
his  punishment  assessed  at  confinement  in  the  penitentiary  for  a  term 
of  five  years;  hence  this  appeal. 

Appellant,  by  his  first  bill  of  exceptions,  insisted  that  he  should  not 
have  been  tried  by  a  jury  which  was  not  the  regular  jury,  but  was  or- 
dered summoned  by  the  court  for  the  purpose  of  trying  the  case  against 
appellant.  The  record  shows  that  prior  to  the  trial  of  this  case  the 
regular  jury  for  the  week  had  been  discharged,  and  when  this  case  was 
called  there  was  no  regular  jury  in  attendance  on  the  court.  The  court 
accordingly  ordered  the  sheriff  to  summon  a  jury  for  the  trial  of  the 
case,  which  was  done.    For  aught  that  appears,  said  jury  was  properly 
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summoned,  and  they  were  qualified  jurors,  and  those  who  tried  the  de- 
fendant were  fair  and  impartial.  There  ^as  no  error  in  this  action  of 
the  court. 

The  charge  of  the  court  on  accomplice  testimony  was  sufficient,  and 
there  was  no  occasion  to  give  the  requested  charges  asked  by  the  appel- 
lant. 

The  State  introduced  Joe  La  Presto  as  a  witness,  who  was  an  accom- 
plice. La  Presto,  among  other  things,  testified  that  the  defendant,  with 
himself  and  Clark  and  Coulter,  entered  into  an  agreement  to  rob  the 
prosecutor.  Cox;  that  he  and  Clark  actually  did  the  robbing,  but  that 
Coulter  and  defendant  were  not  immediately  present,  but  had  gone 
around  another  way.  On  cross-examination  appellant  asked  the  wit- 
ness La  Presto  "if  he  had  not  testified  before  the  grand  jury  in  said  case,. 
and  if  he  did  not  state  before  that  body  that  he  had  nothing  to  do  with 
said  robbery,  and  was  not  connected  therewith,  and  did  not  know  who 
committed  the  same/^  Appellant's  bill  of  exceptions  shows  that  said 
La  Presto  answered  said  question,  "That  he  was  sick  and  excited  when 
he  was  before  said  grand  jury,  and  did  not  know  what  he  did  testify  to 
them."  Appellant  then  offered  to  prove  by  two  witnesses — ^Prescott  and 
Tolliver — that  they  were  members  of  the  grand  jury;  that  the  witness 
La  Presto  was  examined  before  said  grand  jury,  and  that  he  stated  that 
he  had  nothing  to  do  with  the  robbery  charged;  that  he  was  not  con- 
nected with  said  robbery,  and  did  not  know  who  committed  the  same. 
Appellant  also  proposed  to  introduce  the  grand  jury  books,  and  prove 
that  they  showed  the  same  thing  which  he  proposed  to  prove  by  Prescott 
and  Tolliver.  The  court  approved  this  bill,  with  the  following  explana- 
tion :  *That  the  said  witness  La  Presto  stated  on  the  examination  during 
the  trial  that  he  probably  made  the  statements  before  the  grand  jury 
about  which  he  was  questioned  as  set  forth,  and  explained  that  at  the 
time  he  was  sick  and  feverish,  and  did  not  at  all  deny  making  such  state- 
ments; and  further,  that  no  statement  on  the  part  of  La  Presto  appeared 
recorded  in  the  book  of  the  grand  jury  of  which  defendant  demanded 
production  in  court;  and  further,  it  appeared  from  the  aflBdavit  of  Tolli- 
ver, foreman  of  the  grand  jury,  in  the  record  in  this  case,  that  the  state- 
ments made  by  the  said  witness  La  Presto  were  substantially  the  same 
as  those  made  on  the  trial."  Appellant  claimed  the  right  to  introduce 
said  evidence  for  the  purpose  of  impeaching  the  witness  La  Presto.  This 
conviction  was  obtained  mainly  upon  the  testimony  of  the  witness  La 
Presto,  In  fact,  without  his  testimony,  it  could  not  be  sustained.  And 
it  follows  that  appellant  was  entitled  to  every  scintilla  of  legal  proof  that 
would  tend  to  weaken  or  discredit  his  testimony.  It  has  heretofore  been 
held  by  this  court,  following  the  authorities,  that  it  was  always  allowa- 
ble to  impeach  a  witness  who  stated  that  he  did  not  remember  the  fact 
inquired  about.  See  Levy  v.  State,  28  Texas  Crim.  App.,  203,  and  au- 
thorities there  cited.  And  it  has  been  held  also  that,  where  a  witness 
admits  having  made  the  statement  inquired  about,  he  can  not  be  im- 
peached on  such  statement.    See  Walker  v.  State,  17  Texas  Crim.  App., 
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16,  and  Kodriguez  v.  State,  23  Texas  Crim.  App.,  503.  Eefemng  to  the 
explanation  of  the  judge  to  the  bill  of  exceptions,  he  says  that  the  wit- 
ness stated  that  he  "probably  made  the  statements/'  Now,  as  we  have 
before  stated,  where  the  witness  admits  making  the  Statement,  testimony 
can  not  be  introduced  for  the  purpose  of  showing  he  made  the  state- 
ment. Why?  Simply  from  the  fact  that  he  has  impeached  himself  as 
-effectually  as  if  such  testimony  had  been  adduced.  He  must  unequivo- 
•cally  admit  making  the  statement,  else  such  testimony  can  be  introduced 
to  prove  that  he  did.  Upon  this  subject  Mr.  Stephens  says:  "Every 
witness  under  cross-examination  in  any  proceeding,  civil  or  criminal 
may  be  asked  whether  he  has  made  any  former  statement  relative  to  the 
subject  matter  of  the  action,  and  inconsistent  with  his  present  testi- 
mony— the  circumstances  of  the  supposed  statement  being  referred  to 
BuflBciently  to  designate  the  particular  occasion ;  and,  if  he  does  not  dis- 
tinctly admit  that  he  has  made  such  statement,  proof  may  be  given  that 
he  did  in  fact  make  iV  See  Steph.  Ev.,  art.  131.  Mr.  Jones,  in  his 
work  on  Evidence,  indorses  the  proposition  of  Mr.  Stephens  to  the  fullest 
extent.  See  Jones  Ev.,  sec.  148,  and  cases  there  cited.  Upon  reason, 
this  could  not  be  otherwise.  If  there  be  a  doubt  as  to  whether  or  not 
the  statement  was  made,  the  effect  of  the  impeachment  is  burdened  with 
that  doubt.  If  the  proof  shows  that  he  distinctly  admitted  making  the 
statement,  then  we  have  an  unequivocal  contradiction  in  the  two  state- 
ments— the  one  sworn  to  before  the  jury,  and  the  other  made  before  the 
grand  jury.  If  the  proof  shows  that  there  was  no  doubt  as  to  whether 
or  not  he  made  the  statement,  the  conflict  carries  this  doubt  with  it,  and 
the  impeachment  of  the  witness  is  not  as  successful  and  complete  as  if 
there  was  no  question  about  his  making  the  statement.  Now,  the  party 
has  the  right  to  impeach  a  witness  most  completely.  How  can  this  be 
done  unless  either  the  witness  distinctly  admits  making  the  statement, 
or  proof  is  introduced  establishing  the  fact  that  he  did  in  fact  make  it. 
The  witness  stated  that  he  probably  made  the  statement.  There  is  only 
a  probable  conflict;  when,  if  it  be  true  that  he  did  make  the  statement, 
there  would  not  only  be  a  probable  conflict,  but  an  absolute  conflict. 

The  trial  occurred  on  November  28,  1896.  The  amended  motion  for 
a  new  trial  was  filed  December  2,  1896.  The  affidavit  of  Tolliver,  filed 
by  the  State,  controverting  the  amended  motion,  was  filed  December  29, 
1896;  and  the  amended  motion  for  a  new  trial  was  overruled  on  Decem- 
ber 29,  1896.  Tolliver  makes  affidavit  to  the  effect  that  the  witness  La 
Presto  testified  before  the  grand  jury  in  substance  the  same  as  he  swore 
on  the  trial.  This  affidavit  was  clearly  inadmissible  for  the  purpose 
to  which  it  was  applied,  to  wit,  to  show  that  Tolliver  would  not  have 
testified  that  La  Presto  had  stated  that  he  knew  nothing  of  this  robbery, 
etc.  When  appellant  proposed  on  the  trial  to  prove  by  Tolliver  that  La 
Presto  had  made  such  a  statement,  then,  and  then  alone,  was  the  time 
to  test  the  matter.  Ex  parte  affidavits  can  not  be  used  for  that  purpose. 
Appellant  had  no  opportunity  to  cross-examine  Tolliver;  no  opportunity 
to  refresh  his  memory.     The  bill  of  exceptions  shows  that  the  ap- 
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pellant  proposed  to  prove  that  La  Presto  stated  before  the  grand 
jury  that  he  knew  nothing  about  this  robbery,  etc.,  and  proposed 
to  prove  that  he  so  stated  in  the  grand  jury  room.  The  bill  states 
that  appellant  could  make  this  proof  by  ToUiver  and  Prescott,  and 
he  had  a  right  to  place  them  on  the  stand  for  this  purpose.  Further- 
more, appellant  had  a  right  to  the  introduction  of  the  grand  jury  books, 
and  it  was  not  for  the  court  to  say  that  appellant  could  not  prove  by  said 
books  what  he  undertook  to  prove  by  them.  It  is  a  remarkable  proposi- 
tion that,  when  a  party  proposes  to  introduce  legal  testimony,  the  court 
wrongfully  rejects  it,  and  then,  to  cure  the  error,  the  court  appends 
to  the  bill  of  exceptions  his  individual  knowledge  about  it — ^a  matter  of 
fact  occurring  outside  of  the  court,  and  not  in  the  trial.  If  the  book 
would  not  have  furnished  the  evidence  sought  by  appellant,  the  best  evi- 
dence of  that  fact  would  have  been  the  book  itself,  introduced  at  the 
time  appellant  proposed  to  impeach  the  witness^ 

There  was  no  error  in  the  refusal  of  the  court  to  quash  the  indictment. 
Nor  was  there  any  error  in  the  admission  of  the  testimony  of  La  Presto 
in  reply  to  the  witness  Thurmond  when  the  defendants  were  going  off, 
and  he  hallooed  to  La  Presto,  ^TVhere  are  you  going?  Are  you  going  to 
a  country  dance?"  and  La  Presto  replied:  "I  don^t  know  where  in  the 
hell  I  am  going.  Come  and  go  with  me."  This  appears  to  have  been 
immediately  after  the  parties  left  the  street  car,  and  as  they  were  going 
off  together.  Nor  was  there  any  error  in  the  court  admitting  the  testi- 
mony of  A.  L.  Simpson,  to  the  effect  that  he  arrested  one  of  the  defend- 
ants, to  wit,  Clark,  and  found  on  him  some  of  the  fruits  of  the  crime. 
This  is  no  act  or  declaration  of  Clark,  but  it  is  simply  proof  that  serves 
to  identify  him  as  one  of  the  perpetrators  of  the  crime,  and  to  be  used 
in  connection  with  other  proof  to  identify  and  connect  the  defendant 
with  said  offense. 

For  the  refusal  of  the  court  to  permit  the  defendant  to  impeach  the 
witness  La  Presto,  the  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

HuBT,  Presiding  Judge,  absent. 
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Lem  Tate  v.  The  State. 

No.  1634.    Decided  November  3,  1897. 

1.    Hew  Trial— Where  the  Jury  Has  Received  Other  Teetlmony. 

On  a  trial  for  murder,  where  the  testimony  of  a  most  material  witness  for  the  I  ^  871, 
State  has  been  attacked  by  a  strong  attempt  on  the  part  of  defendant  to  break  it 
down,  and  after  the  retirement  of  the  jury  one  of  the  jurj'men  stated  that  he  knew 
said  witness,  that  he  had  worked  for  him,  and  was  an  honest  and  truthful  boy,  etc.; 
Held,  that  to  thus  bolster  up  and  give  strength  and  character  to  the  credit  of  a 
material  witness  by  a  member  of  the  jury,  when  defendant  was  deprived  of  his  right 
to  cross-examine  the  juror,  was  violative  of  the  fundamental  principles  underlying  the 
right  of  trial  by  jury.    Following  Mitchell  v.  State,  36  Texas  Orim.  Rep.,  278. 
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2.  Jury— Blsoassion  of  Defendant's  Failure  to  Testify— Construction  of 

Statute. 
The  statute,  article  770,  Code  Criminal  Procedure,  which  declares,  that  defendant's 
failure  to  testify  shall  not  be  taken  as  a  circumstance  against  him,  etc.,  has  refer- 
ence to  every  part  of  the  trial,  and  especially  are  the  jury  inhibited  from  consider- 
ing his  failure  to  testify  as  a  circumstance  against  him,  because  they  constitute  the 
triors  in  every  criminid  case  and  the  language  of  the  statute  would  appear  to  be 
directly  aimed  at  them. 

3.  Suggestions  to  Trial  Judges  as  to  Misconduct  of  Juries. 

It  is  suggested  that  district  judges  call  the  attention  of  the  jury  to  the  oath  they 
have  taken  and  admonish  them  against  going  outside  the  record  in  the  trial  of  any 
case,  and,  on  a  disregard  of  such  admonition,  to  visit  such  punishment  as  would  put 
an  end  to  the  practice. 

Appeal  from  the  District  Court  of  Clay.  Tried  below  before  Hon. 
Oeoroe  E.  Milleb. 

Appeal  from  a  conviction  for  murder  in  the  second  degree;  penalty 
assessed  being  five  years  imprisonment  in  the  penitentiary. 

Appellant  was  indicted  for  the  murder  of  one  Virgil  Risley  by  shoot- 
ing him  with  a  pistol  in  Clay  County,  on  the  4th  day  of  May,  A.  D.  1896. 

In  view  of  the  questions  discussed  and  upon  which  the  appeal  is  dis- 
posed of  by  the  opinion,  it  is  not  necessary  to  give  a  general  statement  of 
the  case  as  made  by  the  statement  of  facts. 

Stine,  Chesnutt  &  B.uri,  for  appellant. — The  receiving  of  evidence  by 
the  jury  after  retiring  to  consider  of  their  verdict  that  might  have  in- 
fluenced, or  that  was  capable  of  influencing  them,  in  their  verdict,  ifl 
ground  for  a  new  trial,  though  no  actual  prejudice  be  shown,  and  though 
the  jury  should  think  that  they  were  not  influenced  by  it.  36  S.  W.  Rep., 
456;  4  Yerger  (Tenn.),  Ill;  6  Humph.  (Tenn.),  275;  1  Swann  (Tenn.), 
62;  11  Lea  (Tenn.),  694;  29  Conn.,  100;  76  Am.  Dec,  595;  103  Calt, 
193;  6  Pick.,  296;  46  Wis.,  248;  Conrad  v.  State,  43  N.  E.  Sep.,  221;  6 
Texas  Criminal  App.,  524;  45  Texas,  2;  36  S.  W.  Rep.,  930. 

The  fact  that  defendant  does  not  testify  can  not  be  taken  by  the  jury 
as  a  circumstance  against  him.    Code  Crim.  Proc.,  art.  770. 

James  F.  Carievy  District  Attorney,  and  Mann  Tricky  Assistant  Attor- 
ney-General, for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  assessed  at  confinement  in  the  peni- 
tentiary for  a  term  of  five  years ;  hence  this  appeal. 

The  only  question  that  we  deem  necessary  to  consider  is  presented  by 
appellant's  motion  for  a  new  trial,  and  consists  in  the  alleged  misconduct 
of  the  jury  in  hearing  testimony  not  in  the  presence  of  the  court,  and 
after  their  retirement  to  the  jury  room.  Appellant  sought  a  new  trial 
because,  while  in  the  jury  room  considering  of  their  verdict,  one  of  the 
jurors,  to  wit,  J.  W.  Colbum,  stated  to  another  juror,  J.  H.  Stroud,  in 
the  hearing  of  others  of  the  jury,  that  the  witness  Spry  had  worked  for 
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him  (Colbum),  and  that  he  (Colbum)  knew  said  witness  Spry  to  be  an 
honest  and  truthful  boy,  and  that  said  Spry  would  not  willingly  tell  any- 
thing that  was  not  true,  and  that  the  reason  that  said  Spry  could  not 
read  before  the  jury  was  because  he  was  unnerved  by  the  court  requiring 
him  to  read  there;  that  he  (Colbum)  knew  that  the  said  Spry  could  read. 
The  motion  shows  that  said  Spry  was  an  important  witness  for  the  State. 
It  also  shows  in  what  respect  he  was  important.  It  further  shows  that 
during  the  progress  of  the  trial,  and  while  said  Spry  was  on  the  stand, 
he  claimed  to  be  able  to  read,  but,  being  called  on  by  the  court,  and 
asked  to  read  from  a  book,  was  unable  to  do  so.  This  motion  for  a  new 
trial  has  appended  to  it  the  affidavits  pro  and  con  of  other  jurors,  and  the 
court  also  heard  testimony  upon  the  issue.  Some  of  the  jurors  for  the 
State  qualify  the  remarks  made  by  Colbum,  and  some  for  the  defendant 
state  the  remarks  were  made  substantially  as  contained  in  the  motion. 
The  jurors  also  disagree  as  to  whether  or  not  this  statement  made  in  the 
jury  room  had  any  effect  on  any  of  the  jurors;  those  for  the  State  showing 
that  it  had  no  such  effect.  Berpo  and  one  or  two  others  testify  that  the 
statements  made  in  the  jury  room  did  have  an  effect  to  induce  them  to 
agree  to  the  verdict.  In  order  to  present  this  question  properly  we  will 
state  enough  of  the  testimony  so  that  it  may  be  seen  what  bearing  the 
evidence  of  the  witness  Spry  may  have  had  upon  any  issue  involved  in 
the  case.  The  State's  testimony  tended  strongly  to  show  that  the  homi- 
cide was  the  result  of  a  conspiracy  between  Hiram  Curtis,  Eansel  Orman, 
and  defendant;  that  Curtis,  who  was  the  leader  of  the  conspiracy,  had 
formed  a  grudge  against  one  Mat  Bentley;  that  on  the  night  of  the 
homicide  there  was  a  party  in  the  neighborhood,  at  the  house  of  Bisley; 
that  Bentley  was  there,  and  a  number  of  others,  engaged  in  dancing; 
that  Curtis,  accompanied  by  defendant  and  Orman,  came  to  the  house, 
went  in  the  room  where  Bentley  was,  and  ordered  him  to  leave,  which 
he  declined  to  do,  and  Curtis  and  Tate  immediately  drew  their  pistols 
and  commenced  firing  on  him.  Bentley  stood  in  one  comer  of  the  room, 
and  these  parties  were  seen  to  fire  in  his  direction.  Bentley  returned 
their  fire,  and  a  great  deal  of  confusion  ensued.  A  number  of  parties 
present  ran  out  of  the  room  and  out  of  the  house.  Virgil  Risley  (de- 
ceased) was  near  a  window  in  the  south  end  of  the  room,  endeavoring  to 
make  his  exit  at  the  time  he  was  shot,  and  this  position  placed  him  out 
of  range  of  the  firing  by  Curtis  and  Tate  at  Bentley,  but  rather  in  range 
of  Bentle/s  firing.  The  theory  advanced  by  the  State  is  that  Risley  was 
not  shot  by  Bentley,  but  was  shot  by  someone  on  the  outside  of  the  house ; 
and  to  support  this  theory  Spry  and  one  other  witness  testified  that  they 
saw  Orman  fire  into  that  south  window  from  outside  of  the  house.  One 
or  two  witnesses  also  testified  that  they  saw  Curtis  fire  from  the  outside 
of  the  house.  A  number  of  witnesses  testified,  that  after  the  firing  began 
in  the  house  Orman  left  and  went  outside,  and  Tate,  as  well  as  Curtis, 
also  left.  Curtis  was  found,  shortly  after  the  firing  ceased,  in  an  expiring 
condition,  at  the  southwest  comer  of  the  house.  The  deceased,  Risley, 
was  found  wounded  near  the  window  after  the  firing  ceased,  the  ball  hav- 
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ing  entered  his  stomach.  In  the  statement  made  by  deceased  shortly 
after  he  was  shot,  he  stated  that  he  was  shot  from  the  outside  of  the 
house.  Now,  if  Tate  in  the  difficulty  fired  the  shot  that  killed  Risley, 
or  if  Orman  or  Curtis  fired  that  shot,  he  would  be  equally  guilty;  and  the 
case  was  tried  for  the  State  upon  this  theory,  so  that  the  evidence  of  Spry, 
who  testified  that  when  the  firing  began  he  ran  out  of  that  room,  and 
around  to  the  south  end  of  the  house,  and  saw  Ransel  Orman  at  a  little 
tree  a  few  feet  from  the  south  window  fire  into  the  room  through  that 
south  window,  where  it  is  said  deceased  was  shot,  became  very  important 
testimony;  the  theory  of  the  defendant  being  that  Bentley,  or  someone 
else  not  of  defendant's  party,  fired  the  shot  that  killed  Risley.  The  im- 
portance of  this  testimony  appeared  to  defendant  on  the  trial  of  the 
case,  and  he  attempted  to  break  down  the  evidence  of  Spry  on  cross- 
examination.  He  showed  that  on  a  former  trial  the  witness  stated  that 
he  did  not  understand  the  nature  of  an  oath,  but  on  this  trial  the  wit- 
ness stated  that  he  knew  the  nature  of  an  oath  and  that  he  had  learned 
it  since  the  preliminary  trial  by  having  read  the  oath;  yet  when  a  book 
was  presented  to  him  by  the  defendant,  although  insisted  upon  by  the 
court,  he  was  unable  to  read  from  it.  Whether  or  not  it  would  have  been 
competent  for  the  State  to  have  introduced  evidence,  and  shown  the  repu- 
tation of  Spry  as  being  a  truthful  witness,  it  is  not  necessary  to  discuss, 
for,  if  it  was  competent,  the  only  place  that  such  testimony  could  have 
been  offered  was  on  the  trial,  and  before  the  jury,  so  that  the  witnesses 
might  have  been  subject  to  cross-examination.  This  course  was  not  pur- 
sued, but  it  seems  that,  after  the  jury  had  retired,  one  of  their  number 
(Colbum)  stated  to  the  jury  that  he  knew  the  witness  Spry,  that  he  had 
worked  for  him,  and  that  he  was  an  honest  and  truthful  boy;  and,  even 
when  questioned  as  to  his  inability  to  read,  the  juror  explained  that  to 
the  jury  by  stating  that  he  knew  he  could  read  but  that  he  was  excited 
and  unnerved  in  the  presence  of  the  court.  It  is  impossible  to  consider 
these  statements  made  to  the  jury  as  otherwise  than  material,  for  they 
gave  strength  and  character  to  the  credit  of  a  witness  before  the  jury  by 
a  member  thereof,  and  that,  too,  when  defendant  had  no  opportunity  to 
cross-examine  said  juror  as  to  his  means  of  knowledge,  etc.  The  testi- 
mony of  said  witness  on  behalf  of  the  State  was  upon  a  critical  issue  in 
the  case,  and  the  jury  themselves  appear  to  have  thoroughly  appreciated 
this  fact,  as  they  could  not  fail  to  do  from  the  charge  of  the  court;  and 
to  thus  permit  a  witness  to  be  bolstered  up  in  the  jury  room,  in  the  ab- 
sence of  the  defendant,  would  be  violative  of  the  fundamental  principles 
which  underlie  a  jury  trial,  by  which  every  defendant  is  guaranteed  a  fair 
and  impartial  trial.  We  have  heretofore  discussed  this  question  thoroughly 
in  the  case  of  Mitchell  v.  State,  36  Texas  Criminal  Reports,  278,  and  it 
is  only  necessary  here  to  refer  to  the  principles  therein  laid  down,  as  they 
are  decisive  of  this  question. 

As  one  of  the  grounds  for  a  new  trial,  appellant  urged  the  misconduct 
of  the  jury  after  their  retirement  to  the  jury  room  in  discussing  the 
failure  of  the  defendant  to  testify  on  his  own  behalf.    The  motion  shows 
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that  one  of  the  jurors,  whose  name  was  unknown  to  the  defendant,  asked 
his  fellow  jurors  while  they  were  in  the  jury  room  deliberating  on  their 
verdict,  why  the  defendant  was  not  put  on  the  witness  stand,  and  that 
J.  R.  Brummett^  one  of  the  jurors,  stated  to  his  fellow  jurors  that,  if  the 
defendant  had  testified,  when  cross-examined  by  the  district  attorney  he 
would  have  been  bound  to  convict  himself  by  his  own  testimony;  and 
that  several  of  the  other  jurors  whose  names  are  unknown  to  the  de- 
fendant, argued  that  he  did  not  dare  to  go  on  the  stand  and  testify;  and 
that  his  failure  to  testify  was  otherwise  discussed,  and  taken  as  a  circum- 
stance against  him,  and»that  the  jury  were  thereby  influenced  to  render 
a  verdict  against  him.  It  appears  that  the  court  tried  this  issue  upon 
aflBdavits  and  evidence.  Brummett,  in  his  affidavit,  states  that,  after  the 
jury  retired  to  the  jury  room  they  discussed  the  fact  of  the  failure  of  the 
defendant  to  testify,  and  considered  that  fact  against  him;  that  one  of 
the  jurors  asked  why  the  defendant  was  not  put  on  the  stand,  and  Brum- 
mett stated  that,  if  he  had  testified,  when  cross-examined  by  the  district 
attorney,  he  would  have  been  bound  to  convict  himself  by  his  own  testi- 
mony; and  several  of  the  other  jurors  argued  that  the  defendant  did  not 
dare  to  go  on  the  stand  to  testify.  On  his  examination,  however,  this 
juror  stated  that  he  did  not  say  in  the  jury  room  that,  if  defendant  had 
gone  on  the  stand,  he  would  have  convicted  himself  by  his  own  testimony, 
but  that  he  asked  why  defendant  did  not  go  on  the  stand;  that  Orman 
went  on  the  stand;  "and  that,  if  he  (defendant)  had  testified,  I  would 
have  considered  his  testimony.*'  This  was  all  the  evidence  taken  by  the 
court  on  this  issue.  From  this  it  would  seem  that  the  failure  of  the  de- 
fendant to  testify  on  his  own  behalf  was  mentioned,  if  not  discussed,  in 
the  jury  room.  Our  statute  provides  (Code  of  Criminal  Procedure,  article 
770) :  "Any  defendant  in  a  criminal  action  shall  be  permitted  to  testify 
in  his  own  behalf  therein,  but  the  failure  of  any  defendant  to  so  testify 
shall  not  be  taken  as  a  circumstance  against  him,  nor  shall  the  same  be 
aUuded  to  or  commented  upon  by  counsel  in  the  cause,"  etc.  Now,  we 
take  it  that  a  proper  construction  of  this  statute  has  reference  to  every 
part  of  the  trial,  and  especially  are  the  jury  inhibited  from  considering 
the  defendant's  failure  to  testify  as  a  circumstance  against  him,  because 
they  constitute  the  triors  in  every  criminal  case,  and  the  language  of  the 
statute  would  appear  to  be  directly  aimed  at  them.  We  are  left  in  the 
dark  as  to  the  extent  of  the  discussion  of  this  matter  in  the  jury  room, 
nor  are  we  informed  that  it  had  any  particular  effect  as  against  the  de- 
fendant; but  we  are  constrained  to  believe  that,  as  the  matter  appears 
from  the  record  in  this  case,  it  must  have  been  used  to  his  detriment. 
As  stated  above,  the  statute  is  plain  in  its  terras,  and  it  does  not  stop 
to  estimate  the  question  of  injury;  it  inhibits  the  failure  of  the  defendant 
to  testify  from  being  used  as  a  circumstance  against  him ;  and  this  court 
has  often  reversed  cases  where  this  matter  was  discussed  by  counsel  for 
the  State  before  the  jury.  In  our  opinion,  the  same  rule  would  apply 
where  the  matter  was  discussed  by  the  jury  after  their  retirement.  For 
the  errors  discussed,  this  case  must  be  reversed. 
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The  record  discloBes  an  absolute  fairness  of  trial,  and  a  proper  adminiB- 
tration  of  the  law  up  to  the  submission  of  this  ease  to  the  jury,  and  the 
reversal  is  based  solely  upon  their  misconduct.  It  occurs  to  us  that  when 
this  matter  was  presented  to  the  judge  below  it  was  his  bounden  duty, 
after  the  proof  was  submitted,  to  have  granted  a  new  trial,  and  not  have 
compelled  defendant  to  seek  redress  by  an  appeal  to  this  court.  In  grant- 
ing that  new  trial,  he  should  have  definitely  ascertained  who  of  the  jurors 
were  guilty  of  thus  tampering  with  justice,  and  have  visited  upon  such 
the  summary  punishment  authorized  by  law  as  for  a  contempt  of  his 
court.  One  such  punishment  properly  visited  would  do  much  to  arrest 
this  vicious  practice,  and  to  teach  jurors  a  lesson  that  they  should  be 
governed  entirely  and  exclusively  by  the  oath  assumed  by  them  when 
they  enter  upon  the  trial  of  the  case;  that  is,  to  try  the  case  solely  upon 
the  law  and  the  evidence  submitted  to  them.  This  court  has  been  com- 
pelled to  reverse  not  a  few  cases  on  account  of  the  misconduct  of  juries 
in  going  outside  the  record,  and  then  afterwards  making  affidavits  pub- 
lishing their  disregard  of  the  obligations  assumed  by  them  when  they 
were  sworn  as  jurors.  We  would  suggest  that  the  district  judges  here- 
after call  the  attention  of  the  jury  to  the  oath  they  have  taken,  and  ad- 
monish them  against  going  outside  of  the  record  in  the  trial  of  any  case; 
and  then  certainly,  on  a  disregard  of  such  admonition,  there  would  be 
full  authority  to  visit  such  punishment  as  would  put  an  end  to  the  prac- 
tice.   The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

Hurt,  Presiding  Judge,  absent. 


Leland  Shumate  v.  The  State. 

No.  1577.    Decided  November  3,  1807. 

1.  Mnrder— Evidence— Gontinuoufl  Difflcultles— Practice  as  to  Introduction 

of  Testimony. 
On  a  trial  for  murder,  where  there  were  prior  encounters  in  which  several  parties 
were  participants,  all  occurring  within  a  brief  space  of  time  and  in  effect  one  trans- 
action, with  scarcely  a  lull  or  cessation  of  the  fighting,  until  the  homicide  was  com- 
mitted; and  the  State,  in  the  examination  of  her  witnesses,  did  not  go  into  the 
origin  of  the  difEculty^  but  was  allowed  by  the  court  to  confine  the  testimony  to  the 
immediate  facts  attending  the  shooting  and  death  of  deceased,  and  defendant  there- 
after was  refused  the  privilege  of  developing  the  origin  of  the  difficulty  by  a  cross- 
examination  of  said  witnesses.  Held,  error.  The  prosecution  should  have  been  required 
to  fully  develop  the  State's  case  where,  under  the  facts,  it  was  impossible  to  under- 
stand the  character  of  the  homicide  without  a  knowledge  of  all  that  occurred  be- 
tween the  parties  immediately  preceding  it. 

2.  Same. 

After  defendant,  as  stated  in  the  foregoing  paragraph,  had  been  denied  the  right 
to  cross-examine  the  State's  witnesses,  and  was  compelled  to  introduce  his  evidence 
as  to  the  origin  of  the  difiiculty,  he  examined  one  witness  and  rested.  The  State 
was  then  permitted  to  introduce  the  same  witnesses  in  rebuttal,  wihose  cross- 
examination  had  previously  been  denied  to  defendant.  Defendant  then  proposed  to 
introduce  witnesses  in  rebuttal  of  this  latter  testimony,  which  the  court  refused  him 
the  right  to  do;  Held,  error.    After  the  State  had  thus  finally  developed  the  case  by 
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its  witnesses,  defendant  kad  the  right  to  rebut  the  State's  case,  and  he  could  not 
be  deprived  of  this  right  by  the  arbitrary  ruling  of  the  judge  in  the  first  place,  which 
had  erroneously  cut  the  State's  case  in  two,  and  would  not  permit  defendant  to 
cross-examine  the  State's  witnesses  upon  the  whole  case. 

8.    Same— Kanslaughter— Defense  of  Another-— Motive— Charge. 

On  a  trial  for  murder,  where  it  api>eared  that  a  difficulty  was  taking  place  be- 
tween the  brother  of  defendant  and  the  deceased  and  other  parties,  and  defendant 
interfered  and  was  stricken  a  blow  by  deceased  with  a  pistol;  that  he  retreated  a 
short  distance,  procured  a  shotgun,  and  returning  found  deceased  and  his  brother 
in  a  struggle,  deceased  being  in  the  act  of  shooting  his  brother,  whereupon  he  shot 
and  killed  deceased;  and  the  court,  on  justifiable  homicide,  charged  the  jury,  in 
effect,  among  other  matters,  that  if  they  believed  the  defendant  shot  and  killed  de- 
ceased partly  from  a  motive  of  revenge  and  partly  to  save  his  brother,  that  he  would 
be  guilty— that  is,  if  they  believed  defendant  was  partly  actuated  by  malice  on  ac- 
count of  the  blow  deceased  had  given  him  and  partly  actuated  by  a  motive  of  self- 
defense  or  defense  of  his  brother,  to  attribute  his  act  to  the  graver  motive — ^that  is, 
to  bis  malice;  Held,  error. 

4.  Same— Where  the  Evidence  Discloees  Two  or  More  Intents  or  Porpoees. 

If,  moved  by  more  intents  than  one,  a  man  does  what  the  law  forbids,  some  in- 
tents being  elements  in  the  crime  and  others  not,  the  latter  do  not  vitiate  the  former, 
which,  in  their  consequences,  are  the  same  as  though  they  stood  alone.  If,  from  the 
facts  stated  in  the  foregoing  paragraph,  defendant's  act  was  done  in  his  own  self- 
defense,  or  in  defense  of  his  brother's  life,  the  law  would  not  stop  to  inquire  if  he 
also  entertained  a  grudge  against  the  deceased,  but  he  would  be  justified  upon  the 
ground  of  self-defense  or  defense  of  another,  and  the  court  should  have  so  instructed 
the  jury,  unhampered  with  other  matter. 

5.  Same— Defense  of  Another^Besort  to  Other  Means— Charge. 

On  a  trial  for  murder,  where  the  testimony  showed  that  defendant  was  justifiable, 
if  at  all,  it  was  because  deceased  was  making  an  assault  upon  his  brother  with  a  pis- 
tol, and  was  in  the  act  of  taking  the  latter's  life,  he  was  not  required  to  resort  to 
any  other  means  before  killing,  and  it  was  error  to  give  a  charge  predicated  upon 
the  doctrine  of  a  necessity  of  having  resorted  to  all  other  means. 

6.  Evidence— Exclamations  of  Participants. 

On  a  trial  for  murder,  exclamations  and  remarks  of  those  engaged  in  the  difficulty 
are  admissible  in  evidence.  When  made  dum  fervet  opus,  they  constitute  part  of 
the  transaction. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before  Hon. 
Don  a.  Bliss. 

Appeal  from  a  conviction  for  manslaughter;  penalty,  two  years  im- 
prisonment in  the  pentitentiary. 

The  indictment  charged  defendant  with  the  murder  of  H.  M.  Fuller, 
on  September  9,  1896. 

The  following  statement  of  the  case,  taken  from  brief  of  appellant,  is 
substantially  correct: 

On  the  night  of  September  8,  1896,  there  was  a  dance  in  the  country 
at  the  residence  of  W.  M.  Hobbs.  The  Hobbs  residence  is  about  five  miles 
south  of  Sherman,  in  a  little  grove  containing  four  acres ;  the  house  is  in 
the  extreme  western  edge  of  the  grove,  is  a  two-room  house,  the  rooms 
being  about  fifteen  feet  square,  and  extending  the  long  way  north  and 
south;  there  are  doors  in  the  east  side  of  each  room,  one  in  the  north 
side  of  the  nori;h  room,  and  in  the  west  side  of  the  south  room;  there  is 
a  window  in  the  south  side  of  the  south  room,  and  in  the  west  side  of  the 
nori;h  room;  these  doors  and  windows  are  about  the  center  of  the  re- 
spective sides  in  which  they  are  located.    There  is  a  well  in  the  grove 
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about  fifteen  steps  south  of  east  of  the  residence.  On  the  night  in  ques- 
tion there  was  a  lemonade  and  ice  cream  stand  about  thirty  steps  east  of 
the  residence,  where  ice  cream  and  lemonade  were  dispensed  to  the  warm 
and  thirsty  while  the  assembled  gallantry  and  beauty  were  dancing  on  a 
platform  erected  about  ten  steps  southeast  of  the  lemonade  stand.  The 
night  was  dark,  and  lights  were  provided  at  and  near  the  lemonade 
stand  and  the  dance  platform,  while  the  other  parts  of  the  grounds  were 
dark.  Early  in  the  evening  Hobbs  placed  a  double-barreled  shotgun  in 
the  lemonade  stand,  loaded  with  small  shot.  Appellant,  who  is  23  years 
old,  and  his  twin  brothers,  Jim  and  Tom,  aged  26  years,  lived  three 
miles  west  of  Sherman;  appellant  and  his  two  brothers  had  been  ac- 
quainted with  Hobbs  two  years,  and  attended  the  dance;  appellant  and 
his  brother  Tom  went  in  a  buggy;  Jim  and  a  neighbor  boy,  Aaron  Payne, 
went  horseback,  and  arrived  at  Hobbs'  about  9  o'clock;  appellant  and 
Tom  arrived  ahead  of  Jim.  On  the  way  to  the  dance  Jim  saw  Aaron 
Payne  have  some  brass  knucks.  Tom  Shumate  had  a  pint  of  wine  that 
night,  but  did  not  drink  it. 

Deceased  (Hugh  M.  Fuller),  his  brother,  Dr.  Tom  Fuller,  Dr.  Sam 
Maxey,  and  Dr.  W.  T.  Salmon  lived  in  Sherman,  and  they  also  attended 
the  dance  at  Hobbs';  they  were  all  young  men,  and  none -of  them  were 
acquainted  with  Hobbs.  Maxey  was  acquainted  with  the  Shumate  boys, 
and  was  distantly  related  to  them.  The  Fuller  boys  and  the  Shumate 
boys  were  not  acquainted  with  each  other,  and  Salmon  and  the  Shumate 
boys  were  unacquainted.  The  Fuller  boys,  Salmon,  and  Maxey,  had  been 
drinking  some  during  the  afternoon  before  the  dance,  and  on  the  way 
to  the  dance  they  consumed  a  dozen  pints  of  beer.  Salmon  also  carried 
a  quart  of  whisky,  but  very  little  of  this  was  drank.  The  Fullers,  Maxey, 
and  Salmon,  arrived  at  Hobbs'  about  9 :15,  and  the  indications  are  that 
at  least  Maxey  was  under  the  influence  of  liquor.  Soon  after  his  arrival 
Maxey  asked  Jim  Shumate  for  whisky,  and  Jim  told  him  he  had  none. 
Later,  when  Maxey,  the  Fullers,  and  Salmon  were  together,  Jim  asked 
Maxey  for  whisky,  and  Maxey  told  him  he  had  none.  After  they  had 
been  at  the  dance  awhile,  Maxey,  Salmon^  Tom  Fuller,  Hugh  Fuller, 
Aaron  Payne,  Tom  Shumate,  and  Jim  Shumate  met  on  the  west  side  of 
the  Hobbs  residence,  where  it  was  dark,  and  an  altercation  between  Sam 
Maxey  and  Jim  Shumate  arose,  in  which  some  abusive  language  and 
profanity  was  indulged  in ;  during  this  altercation  Jim  got  some  knucks 
from  Aaron  Payne.  This  altercation  resulted  in  the  deceased,  Hugh 
Fuller,  and  Jim  Shumate  getting  into  a  fight,  in  which  deceased  used  a 
heavy  pistol  as  a  bludgeon,  and  Jim  Shumate  used  his  brass  knucks,  and 
the  fight  was  waged  with  fury  for  some  time.  Deceased  struck  the  first 
lick.  There  were  others  fighting  also,  but  who  they  were  and  what 
they  did  does  not  clearly  appear.  Sometimes  they  were  standing  and 
striking,  sometimes  they  were  cliiiched,  sometimes  they  were  down  on 
the  ground  fighting.  Tom  Shumate  received  several  wounds  through 
the  skin  on  the  head,  but  struck  nobody;  Tom  Fuller  had  Tom  Shumate 
down  on  the  ground ;  Salmon  prevented  Maxey  from  participating  in  the 
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fight  at  the  first.  Salmon  left  to  get  somebody  to  part  the  fighters,  and 
went  around  on  the  east  side  of  the  house.  Maxey  pulled  Hugh  Fuller 
off  Jim  Shumate,  and  separated  Tom  Fuller  from  Tom  Shumate,  and  left 
the  immediate  scene  of  the  diflBculty  and  went  out  north  of  the  lemonade 
stand  and  stopped.  Tom  Fuller  followed  Maxey,  went  out  northeast  of 
the  house  and  stopped;  Tom  Shumate  left  and  went  into  the  house, 
leaving  Jim  Shumate  and  Hugh  Fuller  on  the  west  side  of  the  house, 
and  a  number  of  others  whose  identity  is  not  known.  While  Jim  Shu- 
mate and  Hugh  Fuller  were  fighting  near  the  northwest  comer  of  the 
house  the  defendant,  Leland  Shumate,  ran  in  between  them  and  said: 
''Hold  up;  what  does  this  mean?  There  ain^t  no  use  of  this;"  and  de- 
ceased struck  him  over  the  head  with  a  pistol.  Defendant  left,  and  bare* 
headed,  pale,  looking  scared,  and  with  blood  running  down  his  face,  ran 
to  the  lemonade  stand,  got  the  gun,  and  ran  back  toward  the  west  side 
of  the  house. 

After  deceased  struck  defendant  he  and  Jim  Shumate  resumed  their 
fight,  and  Jim  Shumate  tells  the  only  cohereiit  story  of  what  subse- 
quently transpired.  From  his  story,  which  in  some  points  is  slightly  con- 
tradicted, and  in  some  corroborated,  we  learn  that  they  fought  down 
toward  the  southwest  comer  of  the  house,  when  deceased  knocked  Jim 
Shumate  down;  that  deceased  and  others  got  on  Jim  Shumate.  About 
this  time  defendant  ran  up  with  a  gun  in  his  hand  and  struck  with  it 
right  and  left  on  those  on  top  of  Jim  and  told  then!  to  scatter  out.  Jim 
Shumate  got  up,  and  he  and  deceased  resumed  the  fight,  when  deceased 
threw  the  pistol  down  in  Jim^s  face  and  fired.  Jim  pushed  the  pistol  to 
one  side.  Deceased  then  took  both  hands  and  fired  the  pistol,  when  Jim 
again  pushed  it  to  one  side.  Then  Jim  couldtf t  see  it,  but  defendant 
fired  the  shotgun  and  inflicted  a  circular  wound  three  inches  in  diameter 
in  the  abdomen  of  deceased.  Deceased  fell,  and  as  he  fell  he  fired  the 
pistol  again.  Jim  Shumate  fell  with  deceased  and  took  the  pistol  from 
him.  Deceased  continued  to  live  after  he  was  wounded  for  two  hours, 
when  he  died  from  the  effect  of  the  wound  in  the  abdomen.  Deceased 
fell  south  of  the  house.  Besides  the  wound  in  the  abdomen  he  had  three 
wounds  through  the  skin  on  his  head ;  Tom  Fuller  had  a  wound  through 
the  skin  on  his  head;  Jim  Shumate  had  four  wounds  through  the  skin 
on  his  head,  a  wound  on  the  back  of  his  right  hand,  a  broken  bone  in 
his  right  hand,  had  powder  bum  6n  his  left  hand  and  on  his  left  cheek; 
defendant  had  three  wounds  on  the  head  through  the  skin,  and  all  of  the 
Shumate  boys  were  bloody. 

After  the  shooting  somebody  exclaimed,  ''Where  is  Dr.  Maxey,  a  son 
of  a  bitch?  I  have  another  load  for  him;"  and  "Die,  you  son  of  a  bitch; 
you  deserve  to  die."  A  short  time  after  the  shooting,  about  fifteen  feet 
east  of  where  deceased  fell,  a  double-barrel  shotgun  was  found  with  a 
loaded  and  an  empty  shell  in  it,  and  with  the  left  hammer  off.  The 
pistol  that  Jim  Shumate  took  from  deceased  had  three  loaded  cartridges 
in  it  and  three  hulls  that  had  been  fired.  This  pistol  had  "H.  M.  F." 
cut  on  it,  and  was  in  the  possession  of  Jim  Shumate  when  he  and  his  two 
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brothers  were  arrested  the  evening  after  the  homicide.  After  the  shoot- 
ing the  Shumates  left  Hobbs^,  went  by  home,  and  got  horses  and  started 
for  their  sister's  home  in  the  Indian  Territory.  They  were  arrested 
about  thirty-five  miles  northwest  of  Sherman  in  the  afternoon  of  the  day 
after  the  homicide.  When  arrested  they  were  traveling  at  a  moderate 
gait  along  a  public  road,  and  had  no  weapon  except  the  one  pistol. 

There  was  evidence  that  when  the  first  shot  was  fired  a  man  threw  up 
his  hands  and  staggered.  The  preponderance  of  the  evidence  was  that 
the  pistol  fired  before  the  gun.  The  preponderance  of  the  evidence  is 
that  the  shooting  occurred  along  in  quick  succession,  and  at  the  south 
end  of  the  house,  but  a  witness  (Ford)  says  that  the  pistol  shots  occurred 
between  two  men  fighting  at  the  northwest  comer  of  the  house  some  four 
minutes  before  the  fatal  shot  was  fired,  and  that  deceased  was  walking 
slowly  past  the  southwest  corner  of  the  house  and  turned  around,  when 
appellant  said,  "Where  is  the  son  of  a  bitch?"  and  that  then  appellant 
shot  him. 

Randelly  Cobby  Hazlewood,  and  SmiOi  &  ToTherty  for  appellant. — ^The 
common  law  rule  as  to  the  examination  of  witnesses  does  not  prevail  in 
this  State,  but  they  shall  be  introduced  and  examined  in  the  way  neces- 
sary to  a  true  administration  of  justice.  Morris  v.  State,  30  Texas  Crim. 
App.,  116;  Ehine  v.  Blake,  59  Texas,  240;  Markham  v.  Carothers,  47 
Texas,  21;  Ayres  v.  Harris,  77  Texas,  103. 

Under  the  rules  recognized  by  the  courts  of  this  State,  appellant  was 
only  boimd  to  make  a  prima  facie  case  in  opening  this  new  matter  of  his 
defense  in  this  case,  and  he  had  a  right  to  reserve  his  confirmatory  evi- 
dence imtil  he  finds  the  point  of  attack.  This  is  the  rule  laid  down  in 
Markham  v.  Carothers,  and  for  a  failure  in  the  court  to  recognize  this 
rule  in  that  case  it  was  reversed  on  appeal.  The  reason  is  stronger  in  this 
case,  being  a  criminal  case,  than  it  could  be  in  any  civil  case.  It  is  true 
that  the  court  says  that  he  knew  that  appellant  was  holding  back  certain 
testimony  at  the  time  he  closed  his  case,  but  notwithstanding  this  knowl- 
edge of  the  court,  we  submit  that  appellant  had  a  right  to  stand  on  his 
testimony  of  one  witness  until  that  testimony  was  attacked,  and  that  the 
court  erred  in  not  permitting  appellant  to  strengthen  that  testimony 
when  attacked.  The  evidence  which  appellant  expected  to  elicit  from 
his  brother  Tom  Shumate  and  himself  being  the  same  or  substantially 
the  same  as  that  of  the  witness  Jim  Shumate,  was  highly  material,  and 
it  was  important  that  the  jury  should  know  it  and  hear  it  in  arriving  at 
a  just  verdict  as  to  the  facts  in  this  case. 

On  account  of  the  refusal  of  the  court  to  permit  appellant  to  crosa- 
examine  the  witnesses  Fuller  and  Salmon  as  to  the  first  part  of  the  diffi- 
culty in  the  first  place,  and  the  further  refusal  of  the  court  to  permit 
appellant  to  introduce  his  witnesses,  Tom  Shumate  and  himself,  in  re- 
buttal of  the  testimony  of  Salmon,  Fuller,  and  Maxey,  was  such  error 
as  should  reverse  this  case. 
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The  charge^  '^f  the  said  H.  M.  Fuller  made  an  unlawful  assault  and 
battery  upon  the  said  Jim  Shumate,  and  if  the  acts  of  the  said  H.  M. 
Fuller  in  such  diflBculty  were  of  such  a  nature  as  to  make  the  defendant 
reasonably  believe  that  Jim  Shumate's  life  or  limb  would  be  endangered 
thereby,  and  defendant  so  believing  went  away  and  procured  a  gun  and 
returned,  and  if  upon  his  return  it  reasonably  appeared  to  him  that  said 
Jim  Shumate  was  in  great  imminent  danger  of  losing  his  life  or  of  suffer- 
ing serious  bodily  injury  at  the  hands  of  the  said  H.  M.  Fuller,  and  the 
defendant  shot  and  killed  the  said  Fuller  with  the  sole  motive  of  saving 
the  said  Jim  Shumate,  then  the  defendant  would  be  guilty  of  no  offense, 
unless  you  should  believe  from  the  evidence  that  under  the  circumstances 
the  defendant  would  and  should  have  resorted  to  other  means  to  prevent 
the  said  Fuller  from  killing  the  said  Jim  Shumate  before  resorting  to 
the  gun,  and  that  a  man  of  ordinary  temper  and  prudence  would  have 
resorted  to  other  means,  and  that  other  means,  if  resorted  to,  would  have 
prevented  the  said  Fuller  from  killing  the  said  Shumate,*'  is  erroneous. 
Kendall  v.  State,  8  Texus  Crim.  App.,  669;  Orman  v.  State,  24  Texas 
Crim.  App.,  496. 

There  are  but  two  articles  of  the  statutes  under  which  this  charge  of 
the  court  could  have  been  given — articles  675  and  677  of  the  Penal  Code. 
If  it  was  given  under  article  675,  it  is  erroneous,  because  it  requires  ap- 
pellant to  first  resort  to  other  means  to  prevent  the  attempted  murder 
before  he  kills.  If  it  was  intended  by  the  court  that  this  charge  should 
be  given  under  article  677,  Penal  Code,  it  is  error,  because  the  evidence 
does  not  authorize  the  giving  of  such  a  charge  under  the  facts  of  this 
case.  The  court  instructed  the  jury  on  the  hypothesis  that  Fuller  was 
making  an  unlawful  assaxQt.  The  character  of  the  weapon  used  and  the 
circumstances  of  the  assault  clearly  indicate  that  the  assault  was  a  mur- 
derous assault,  and  article  677,  which  applies  to  assaults  of  a  milder 
character,  had  no  application  to  the  facts  of  this  case.  The  charge 
shoxQd  not  have  been  given,  and  because  it  was  given,  the  case  should 
be  reversed. 

If  the  homicide  be  committed  under  circumstances  of  justification 
with  lawful  intent,  the  law  excuses  the  homicide,  even  though  at  the 
time  of  the  homicide  there  be  other  subordinate  intents  in  the  mind  of 
the  slayer. 

It  is  well  settled  in  this  State,  that  if  in  killing  the  deceased  appellant 
was  actuated  by  malice,  he  would  be  guilty  of  murder,  no  matter  what 
the  circumstances  of  the  killing  were.  It  is  equally  well  settled,  that  if 
he  killed  deceased  under  circumstances  that  clearly  indicate  that  deceased 
was  about  to  take  the  life  of  his  brother  Jim  Shumate  unlawfully,  for 
the  purpose  of  saving  his  brother's  life,  appellant  would  be  excusable 
under  the  law  for  such  killing.  If  the  circumstances  of  justification 
existed,  if  the  intent  to  save  his  brother  existed  in  the  mind  of  appellant 
with  the  circumstances,  no  matter  what  other  intent  may  have  existed 
in  his  mind,  appellant  was  not  partly  but  wholly  excused  by  the  law. 
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Mr.  Biehop  says:  "In  the  affairs  of  life  it  is  seldom  a  man  does  any 
one  thing  prompted  by  one  motive  alone  to  accomplish  one  end.  As,  in 
the  material  world,  all  the  laws  of  nature  are  constantly  operating  to- 
gether, so,  in  the  world  of  human  existence,  all  the  motives  about  a  man 
are  continually  exerting  their  power  upon  him."  Bishop's  Crim.  Law, 
837. 

**As  a  general  truth,  the  criminal  law  does  not  take  within  its  cog- 
nizance all  the  motives  of  men,  but  only  particular  ones  within  its  juris- 
diction.''   Bishop's  Crim.  Law,  338. 

In  the  well  considered  case  of  the  State  v.  Johnson,  cited  above,  where 
question  under  consideration  before  the  Supreme  Court  of  Nori;h  Caro- 
lina was  whether  a  homicide  should  be  attributed  to  a  former  grudge  or 
a  recent  provocation,  Gaston,  Justice,  used  this  language:  "There  can 
be  no  such  thing  in  law  as  a  killing  with  malice  and  also  upon  the  furor 
brevis  of  passion;  and  provocation  furnishes  no  extenuation,  unless  it 
produces  passion.  Malice  excludes  passion.  Passion  presupposes  the 
absence  of  malice.    In  law  they  can  not  coexist." 

If  the  proposition  announced  in  Johnson's  Case  be  sound,  then  in 
legal  contemplation  it  is  impossible  that  the  lawful  intent  and  express 
malice  should  coexist;  if  they  can  not  coexist,  then  the  theory  submitted 
to  the  jury  in  this  case  by  the  court's  charge  is  wrong.  In  few  acts  are 
men  actuated  by  one  motive  alone.  If  in  this  case  appellant  was  actuated 
by  the  motive  of  saving  his  brother's  life,  if  that  motive  predominated  in 
his  mind,  the  fact  that  other  subordinate  motives  may  have  also  existed 
in  his  mind  would  not  in  any  manner  impair  his  excuse  at  law. 

The  submission  to  the  jury  in  this  case  of  coexisting  motives  in  the 
mind  of  appellant  is  a  refinement,  while  perhaps  good  in  theory,  yet  too 
nice  when  it  comes  to  practice.  It  would  be  impossible  in  most  instances, 
under  the  circumstances  of  the  homicide  in  this  case,  for  a  very  intelli- 
gent man  to  analyze  and  say  what  motives  existed  in  his  mind  at  the  time 
of  the  homicide.  When  the  question  arises  for  a  jury  to  make  a  qualita- 
tive and  quantitative  analysis  of  the  motives  of  another  man's  mind,  we 
think  it  an  unnecessary  refinement  of  law  that  gets  beyond  the  pale  of 
practical  things.  We  submit  that  this  theory  in  a  few  words  could  have 
been  submitted  to  the  jury  in  this  case.  If  the  motive  was  to  save  his 
brother's  life,  then  the  homicide  is  excusable;  if  the  homicide  was  from 
malice,  the  killing  is  murder.  In  giving  the  charge  in  this  case  the  court 
erred,  for  which  error  this  case  ought  to  be  reversed. 

Silas  Hare,  Jr.,  0.  P.  Webb,  C.  L.  Vowell,  and  Mann  Trice,  Assistant 
Attorney-General,  for  the  State. 

DAVIDSON,  JtTDGE. — Appellant  was  convicted  of.  manslaughter,  and 
given  two  years  in  the  penitentiary;  hence  this  appeal. 

The  following  bill  of  exceptions  appears  in  the  record,  to  vrit:  '*Be  it 
remembered  that  on  the  trial  of  the  above  entitled  cause,  when  the  State 
was  introducing  its  testimony,  and  was  making  its  case  in  the  first  place. 
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and  the  witnesses  W.  T.  Salmon  and  Tom  Fuller  were  on  the  witness 
stand,  and  had  testified  to  the  facts  of  the  shooting,  wounding,  and  kill^ 
ing  of  the  deceased,  that  defendant  asked  said  witnesses  on  cross-exam- 
ination as  to  how  a  difficulty  between  Jim  Shumate  and  deceased  and 
one  between  Tom  Fuller  and  Tom  Shumate  originated,  and  the  circum- 
stances of  the  origin  of  the  difficulty  between  deceased  and  one  Jim 
Shumate,  and  the  other  details  of  the  said  difficulties  between  deceased 
and  Jim  Shumate,  and  between  Tom  Fuller  and  Tom  Shumate,  to  which 
testimony  the  State  objected,  on  the  ground  that  it  was  not  cross-ex- 
amination, and  said  objection  was  sustained  by  the  court,  and  such^testi- 
mony  was  at  that  time  excluded.  That  after  the  State  had  closed  its  case, 
and  when  defendant  was  introducing  his  testimony,  he  introduced  as  a 
witness  in  this  case  Jim  Shumate,  who  testified  in  detail  to  every  circum- 
stance of  the  trouble  between  himself  and  his  two  brothers,  Tom  and 
Leland,  and  the  deceased,  Hugh  Fuller,  and  Sam  Maxey  and  W.  T. 
Salmon,  including  the  details  of  the  inception  of  the  fight  and  of  all  the 
difficulty  up  to  and  including  the  circumstances  of  the  shooting  and 
killing.  Afterwards,  and  in  rebuttal,  the  State  introduced  Tom  Fuller, 
W.  T.  Salmon,  and  Sam  Maxey,  who  at  that  time  testified  in  detail  to  all 
of  the  circumstances  of  the  beginning  of  the  altercation  between  de- 
ceased and  Jim  Shumate  and  others,  and  all  of  the  circumstances  of  that 
difficulty  from  the  beginning  up  to  the  circumstances  of  the  shooting, 
but  did  not  testify  as  to  the  circumstances  of  the  shooting,  and  in  said 
testimony  contradicted  the  testimony  of  Jim  Shumate  in  many  important 
particulars.  That,  after  the  State  had  again  closed  its  testimony,  the  de- 
fendant offered,  as  witnesses  in  his  behalf,  Tom  Shumate  and  himself, 
the  defendant  (Leland  Shumate),  and  proposed  to  show  by  them  the  cir- 
cumstances of  the  origin  of  the  altercation  between  Jim  Shumate  and 
deceased,  and  the  beginning  of  the  altercation  and  all  of  the  circum- 
stances of  the  same  up  to  the  fact  of  the  shooting,  to  which  testimony 
the  State  interposed  the  objection  that  the  same  was  not  in  rebuttal,  but 
was  cumulative  of  Jim  Shumate's  testimony,  which  objection  was  sus- 
tained by  the  court,  and  said  witnesses  were  not  permitted  to  testify  as 
to  said  matters.  That  if  the  said  Tom  Shumate  and  the  said  Leland  Shu- 
mate, the  defendant,  had  been  permitted  to  testify  as  to  the  origin  of  the 
said  difficulty,  and  as  to  the  circumstances  of  the  same  up  to  the  time  of 
the  shooting,  they  would  have  testified  to  substantially  the  same  facts 
testified  to  herein  by  Jim  Shumate,  at  the  instance  of  the  defendant, 
as  appears  in  the  transcript,  to  which  action  of  the  court  in  excluding  the 
evidence  of  Tom  Shumate  and  of  Leland  Shumate  the  defendant  excepts, 
and  tenders  this,  his  bill  of  exceptions  number  19.  This  bill  is  ap- 
proved with  the  explanation  that  the  examination  of  the  witnesses  in 
chief  was  protracted  by  counsel  to  an  extreme,  tedious,  and,  as  the  court 
deemed,  an  unnecessary,  length;  and,  when  counsel  for  the  defendant 
announced  that  the  defendant  closed  his  examination  in  chief,  the  court, 
anticipating  that  counsel  for  defendant  were  holding  back  some  testi- 
38  Texas  Grim.  App.— 18 
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mony  which  should  be  introduced  in  chief,  gave  fair  warning  that  the 
examination  would  from  that  time  on  be  confined  strictly  to  rebuttal 
testimony.  Notwithstanding  this  warning  given  by  the  court  at  the 
time,  defendant  never  offered  himself  nor  his  brother  Tom  Shumate  in 
chief.  The  witness  Tom  Shimiate  was  allowed  by  the  court  to  testify, 
and  did  testify,  in  behalf  ^ of  the  defendant  in  rebuttal;  and  the  court 
stated  to  counsel  for  defendant  that  the  defendant  could  testify  to  any 
facts  in  rebuttal  if  he  desired  to  do  so,  but  his  testimony  would  be  con- 
fined strictly  to  rebuttal.  [Signed]     Don  A.  Bliss,  Judge.'* 

To  condense:  The  State  introduced  witnesses,  and  proved  the  facts 
attending  the  shooting  and  death  of  the  deceased.  Fuller.  The  State  did 
not  go  into  the  circumstances  attending  the  origin  of  the  difficulty  be- 
tween these  parties  or  any  of  them,  but  confined  the  testimony  to  the  im- 
mediate facts  attending  the  shooting  and  death  of  the  deceased.  Appel- 
lant proposed,  in  cross-examination  of  the  State's  witnesses,  to  go  into 
the  circumstances  attending  the  origin  of  the  difficulty.  He  was  refused 
this  privilege.  After  a  careful  perusal  of  the  statement  of  facts,  we  be- 
lieve that  the  difficulty  in  which  the  deceased  lost  his  life  was  one  entire 
transaction.  It  is  true  that  the  testimony  shows  some  fighting  between 
deceased  and  his  brother,  on  the  one  side,  and  the  brothers  of  defendant 
on  the  other.  There  is  some  controversy  between  the  State's  evidence 
and  defendant's  testimony  as  to  whether  defendant  was  engaged  in  these 
prior  difficulties;  but  all  that  occurred  there  was  within  a  very  brief  space 
of  time.  There  was  hardly  a  cessation  or  lull  in  the  fighting,  from  its 
beginning  until  the  homicide  was  committed.  It  was  all,  in  effect,  one 
transaction,  and  it  is  impossible  to  understand  the  homicide  itself  with- 
out having  before  us  all  that  occurred  there  between  the  parties  im- 
mediately preceding  it.  The  State  undertook,  however,  under  the  sanc- 
tion of  the  judge,  to  confine  its  testimony  to  the  act  of  killing  and  the 
circumstances  immediately  surrounding  it. 

We  believe,  under  the  rules  of  evidence  prescribed  for  criminal  cases, 
that  it  was  the  duty  of  the  prosecution  to  have  entirely  developed  the 
State's  case  before  the  defendant  was  called  upon  to  put  in  any  testimony; 
and  it  could  not  fairly  develop  its  case  until  the  State  had  put  in  evi- 
dence all  that  occurred  between  the  respective  parties  on  the  night  of 
the  homicide.  If  this  course  had  been  pursued,  then  the  defendant 
would  have  had  the  opportunity  of  cross-examining  the  State's  witnesses 
upon  the  whole  case  before  he  was  required  to  call  the  witnesses  on  his 
own  behalf.  He  would  have  known  exactly  the  shape  of  the  State's  case 
upon  the  entire  transaction  before  introducing  his  own  witnesses;  but  the 
court,  instead  of  requiring  this  course  to  be  pursued,  cut  the  State's  case 
in  twain,  and  then  would  not  even  permit  the  defendant  to  cross-ex- 
amine the  State's  witnesses  upon  the  circumstances  preceding  the  homi- 
cide on  that  occasion.  Appellant  did  not  choose  to  make  the  State's  wit- 
nesses his  own,  but  it  appears,  under  the  ruling  of  the  court,  was  com- 
pelled to  introduce  his  evidence  as  to  the  origin  of  the  difficulty.  He  in- 
troduced one  witness,  and  rested.    The  State  was  then  permitted  to  in- 
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troduce  the  same  witnesses  it  had  previously  pnt  upon  the  stand,  and 
the  defendant  then  proposed  to  introduce  his  brother  Tom  and  himself 
in  rebuttal  of  the  State's  testimony.  The  court  declined  to  permit  him 
to  do  this,  and  in  explanation  states  that  he  had  warned  defendant  previ- 
ously that  he  would  confine  the  evidence  strictly  to  rebuttal,  as  he  ap- 
prehended that  defendant  was  saving  something  back. 

It  occcurs  to  us  that  the  error  was  committed  by  the  court  in  the  first 
instance  in  allowing  the  prosecution  to  examine  its  witnesses  only  on  a 
part  of  one  transaction,  and  then  in  refusing  to  permit  the  defendant 
to  cross-examine  these  State  witnesses  upon  the  entire  transaction,  in- 
cluding the  most  important  part  thereof,  to  wit,  the  origin  of  the  diffi- 
culty; and,  having  committed  this  error  against  the  defendant,  it  could 
not  deprive  him  of  the  right  to  have  the  State  develop  its  full  case  be- 
fore he  was  required  to  close  his  testimony  upon  the  issues  made  by  the 
State;  and,  after  the  State  had  fully  developed  its  case  by  its  own  wit- 
nesses, the  defendant  then  had  a  right  to  introduce  his  witnesses,  and  to 
rebut  the  State's  case,  and  he  could  not  be  deprived  of  this  right  by  the 
arbitrary  ruling  of  the  judge  in  the  first  instance,  and  the  court  should 
have  admitted  the  testimony  of  the  appellant  himself  and  his  brother 
Tom  Shumate. 

The  theory  of  the  State  was,  and  the  testimony  on  its  behalf  tended 
to  show,  that  the  difficulty  occurred  at  a  party  at  night;  that  on  the  one 
side  was  the  defendant  and  his  two  brothers  and  one  Payne,  and  on  the 
other  side  were  the  two  Fuller  brothers  and  Maxey;  and  that  in  said  dif- 
ficulty the  defendant  and  his  crowd  were  the  aggressors,  or  at  least  they 
entered  into  the  confiict  and  fought  willingly.  Further  it  was  contended 
that,  however  the  difficulty  may  have  originated,  there  was  a  lull  in  the 
difficulty,  and  the  defendant  interfered,  and  was  stricken  a  blow  by  the 
deceased,  and  that  he  immediately  retired  from  the  conflict  a  short  dis- 
tance, procured  a  gun,  and,  when  he  returned,  the  deceased  and  his 
brother  were  engaged  in  a  struggle,  in  which  defendant's  brother^s 
(Tom's)  life  was  in  danger,  and  that  the  defendant  then  shot  and  killed 
the  deceased,  and  that  at  the  least,  such  killing  was  manslaughter.  On 
the  part  of  the  defendant  it  was  insisted  that  the  proof  on  his  behalf 
showed  that  the  deceased  and  his  party  were  the  aggressors  and  brought 
on  the  diflBculty,  and  that  he  and  his  party  fought  purely  in  self-defense. 
It  was  further  urged  that,  whoever  might  have  been  the  aggressors  in  the 
origin  of  the  difficulty,  defendant  was  not  present  at  the  time,  was  not 
aware  as  to  who  was  in  the  wrong,  and  that,  when  he  came  upon  the 
scene,  he  found  his  brother  Tom  and  deceased  engaged  in  a  difficulty. 
He  interfered  as  a  peacemaker,  and  deceased  immediately  struck  him  a 
blow  over  the  head  with  a  pistol.  He  immediately  retreated  a  short  dis- 
tance, procured  a  gun,  returned,  and  then  found  deceased  and  his  brother 
Tom  engaged  in  a  struggle,  in  which  the  deceased  was  using  a  pistol,  and 
was  in  the  act  of  taking  his  brother's  life;  and  under  such  circumstances 
he  shot  and  killed  deceased,  and  he  claims  that  imder  such  conditions  he 
was  justifiable  in  doing  so. 
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On  the  Bubject  of  self-defense  the  court  instructed  the  jury  as  follows: 

"So,  of  course,  if  you  should  believe  from  the  evidence  that  at  the 
time  the  defendant  killed  the  said  H.  M.  Fuller,  if  he  did  kill  him,  it 
reasonably  appeared  to  the  defendant,  looking  at  the  circumstances  from 
the  defendant's  standpoint,  at  the  time,  that  Jim  Shumate  was  in  pres- 
ent, imminent  peril  of  losing  his  life  or  suffering  serious  bodily  injury  at 
the  hands  of  the  said  H.  M.  Fuller,  and  that  the  defendant  shot  and 
killed  the  said  H.  M.  Fuller  for  the  sole  purpose*  of  saving  the  said  Jim 
Shumate  from  said  danger,  and  from  no  other  motive;  or  if  the  evidence 
leaves  in  your  minds  a  reasonable  doubt  that  the  defendant  killed  the 
said  Fuller  from  any  other  motive  than  to  save  the  said  Jim  Shumate 
from  said  danger,  you  will  find  him  not  guilty,  unless  you  should  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the  said  Jim  Shumate, 
by  his  own  wrongful  act,  brought  on  the  necessity  or  apparent  necessity 
of  killing  the  said  Fuller,  and  that  defendant  knew  this  or  had  good 
reason  to  believe  this  at  the  time  he  did  the  killing. 

"In  this  connection,  you  are  instructed,  that  if  you  believe  from  the 
evidence  that  defendant  and  his  brothers  Jim  Shumate  and  Tom  Shu- 
mate had  a  difficulty  with  H.  M.  Fuller  and  Tom  Fuller,  in  the  course 
of  which  the  defendant  received  injuries,  and  that  defendant  left  the 
immediate  scene  of  the  difficulty  with  the  intent  to  kill  H.  M.  Fuller,  and, 
in  pursuance  of  such  intent,  did  shoot  the  said  Fuller  and  thereby  kill 
him,  from  a  motive  of  revenge  or  of  manslaughter,  and  this  even  though 
at  the  time  he  did  the  shooting  his  brother  might  have  been  in  present^ 
imminent  peril ;  and  if,  under  such  circumstances,  the  defendant  shot  the 
said  H.  M.  Fuller,  partly  from  a  motive  of  revenge,  and  partly  to  save 
his  brother,  he  would  be  guilty.  In  other  words,  for  the  homicide  to 
have  been  justifiable,  defendant's  sole  motive  in  doing  the  killing,  if  he 
did  do  the  shooting,  must  have  been  to  save  his  brother.  In  such  a  case 
he  would  be  guilty  of  murder  in  the  first  degree,  if  he  formed  the  design 
to  kill  while  his  mind  was  sufficiently  cool  to  enable  him  to  contemplate 
the  nature  and  probable  consequences  of  his  act.  He  would  be  guilty  of 
murder  in  the  second  degree  if  he  did  the  killing  in  a  sudden  transport 
of  passion  produced  by  no  ^adequate  cause,'  as  that  expression  has  been 
explained  to  you.  He  would  be  guilty  of  manslaughter  if  he  did  the 
killing  'under  the  immediate  influence  of  sudden  passion'  produced  by 
*an  adequate  cause,'  as  those  expressions  have  been  explained  to  you. 

"In  this  connection  you  are  further  instructed,  that  if  you  believe  from 
the  evidence  that  Jim  Shumate,  by  his  own  wrongful  act,  brought  on  the 
danger  of  his  being  killed  or  of  suffering  serious  bodily  injuries  at  the 
hands  of  H.  M.  Fuller  (if  there  was  such  danger);  and  if  you  further 
believe  from  the  evidence,  beyond  a  reasonable  doubt,  that  defendant 
knew  this,  or  had  good  reason  to  believe  this — ^and  so  knowing  or  having 
good  reason  to  believe,  shot  and  killed  the  said  Fuller — ^he  would  be 
guilty;  and  this  even  though  you  should  believe  from  the  evidence  that 
defendant's  sole  motive  in  doing  the  shooting  was  to  save  Jim  Shumate 
from  said  danger.    But  in  such  case,  if  defendant's  sole  motive  in  doing 
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the  shooting  was  to  save  Jim  Shumate,  he  would  be  guilty  of  no  higher 
grade  of  offense  than  manslaughter. 

"In  this  connection  you  are  further  instructed,  that  if  you  should  be- 
lieve from  the  evidence  that  there  was  a  fight  between  H.  M.  Fuller  and 
Jim  Shumate,  and  that  in  the  course  of  such  fight  the  said  Fuller,  while 
his  mind  was  in  such  a  condition  that  he  could  contemplate  the  nature 
and  consequences  of  his  act,  formed  the  design  to  kill  the  said  Shumate, 
not  in  defense  of  his  own  life,  or  to  prevent  his  suffering  serious  bodily 
injury  at  the  hands  of  the  said  Jim  Shumate,  and  that  the  said  Fuller 
proceeded  to  execute  said  design  by  attempting  to  kill  the  said  Jim  Shu- 
mate, then,  under  such  circumstances,  such  an  attempt  would  be  an  at- 
tempt to  murder  the  said  Jim  Shumate;  and  if  the  defendant,  under 
such  circumstances,  shot  and  killed  the  said  Fuller  with  the  sole  motive 
of  saving  the  said  Jim  Shumate,  then  he  would  not  be  guilty  of  any 
offense,  no  matter  who  was  in  the  wrong  at  the  beginning  of  the  diflS- 
culty. 

"Again,  if  the  said  H.  M.  Fuller  made  nn  unlawful  assault  and  battery 
upon  the  said  Jim  Shumate,  and  if  the  acts  of  the  said  H.  M.  Fuller  in 
such  difficulty  were  of  such  a  nature  as  to  make  the  defendant  reasonably 
believe  that  Jim  Shumate's  life  or  limb  would  be  endangered  thereby, 
and  if  defendant  so  believed,  and  went  away  and  procured  a  gun,  and  re- 
turned; and  if  upon  his  return  it  reasonably  appeared  to  him  that  said 
Jim  Shumate  was  in  present,  imminent  danger  of  losing  his  life  or  of  suf- 
fering serious  bodily  injury  at  the  hands  of  the  said  H.  M.  Fuller,  and 
the  defendant  shot  and  killed  the  said  Fuller  with  the  sole  motive  of  sav- 
ing the  said  Jim  Shumate,  then  the  defendant  would  be  guilty  of  no  of- 
fense, unless  you  should  believe  from  the  evidence  that,  under  the  cir- 
cumstances, the  defendant  would  and  should  have  resorted  to  other 
means  to  prevent  the  said  Fuller  from  killing  the  said  Jim  Shumate,  be- 
fore resorting  to  the  gun,  and  that  a  man  of  ordinary  temper  and  pru- 
dence would  have  resorted  to  other  means,  and  that  such  other  means,  if 
resorted  to,  would  have  prevented  the  said  Fuller  from  killing  the  said 
Shumate.  And  the  law,  as  set  forth  in  this  paragraph,  would  also  apply, 
no  matter  whether  H.  M.  Fuller  or  Jim  Shumate  were  in  the  wrong  in 
bringing  on  the  diflBculty,  if  the  defendant,  at  the  time  of  killing,  was 
ignorant  as  to  which  one  was  the  aggressor.'' 

The  testimony  for  the  appellant  demanded  an  instruction  upon  two 
phases  of  the  case,  to  wit,  manslaughter  arising  from  the  blow  given  de- 
fendant by  deceased  with  the  pistol  when  he  interfered  in  the  difficulty 
between  deceased  and  Jim  Shumate,  and,  second,  upon  justifiable  homi- 
cide, predicated  upon  the  theory  that,  when  defendant  shot  deceased,  his 
brother's  life  was  then  in  imminent  danger.  The  court,  in  his  charge 
upon  manslaughter,  defined  the  essential  elements  constituting  said 
offense  as  given  by  the  statute.  It  then  instructed  the  jury  that,  "if  they 
believed  defendant  shot  and  killed  deceased,  not  in  necessary  defense  of 
Jim  Shumate,  when  said  Shumate  was  in  imminent  peril,  real  or  appar- 
ent, of  losing  his  life  or  suffering  serious  bodily  injury  at  the  hands  of 


GooqIc 


Digitized  by  VjOOQ 


278  38th  Texas  Criminal  Bepobts.  [Tyler, 

said  H.  M.  Puller,  but  under  the  immediate  influence  of  sudden  passion 
produced  by  adequate  cause,  as  this  expression  has  been  explained  to  you, 
shot  and  kUled  deceased,  you  will  find  him  guilty  of  manslaughter,^'  etc. 

Now,  we  believe,  in  order  to  present  this  subject  properly  before  the 
Jury,  the  court  should  have  instructed  them  directly  upon  the  phase  of 
the  testimony  which  presented  the  issue  of  manslaughter.  He  should 
have  told  the  jury  that  if  defendant  came  up  while  deceased,  H.  M. 
Fuller,  and  his  brother,  Jim  Shumate,  were  fighting,  and  attempted  to 
interfere  and  stop  the  difficulty,  and  deceased  immediately  struck  him  a 
severe  blow  over  the  head  with  a  pistol,  and  this  excited  his  passion  so  as 
to  render  him  incapable  of  cool  reflection,  and  under  such  circumstances 
he  shot  and  killed  deceased,  it  would  be  no  more  than  manslaughter. 
We  have  quoted  above  the  charge  in  part  as  given  by  the  court  on  justifi- 
able homicide.  It  will  be  noted  that  in  one  of  said  above-mentioned 
charges  the  court  instructed  the  jury  if  they  believed  defendant  shot  and 
killed  Fuller  for  the  sole  purpose  of  saving  said  Jim  Shumate's  life,  and 
from  no  other  motive,  to  acquit;  and  the  court  further  instructed  the 
jury,  on  this  same  line,  that,  if  they  believed  from  the  testimony  that  the 
defendant  shot  and  killed  deceased,  partly  from  a  motive  of  revenge 
and  partly  to  save  his  brother,  he  would  be  guilty;  that  is,  as  we  under- 
stand it,  the  jury  were  told  that,  if  they  believed  that  the  defend- 
ant was  partly  actuated  by  malice  and  partly  actuated  by  a  motive 
of  self-defense  or  defense  of  his  brother,  to  attribute  his  act  to  the  graver 
motive — that  is,  to  his  malice.  Mr.  Bishop  says:  Section  338:  "As  a 
general  truth,  criminal  law  does  not  take  cognizance  of  all  the  motives 
of  man,  but  only  of  the  particular  ones  within  its  jurisdiction,  just  as  it 
does  not  assume  control  over  all  the  other  acts;  and  it  is  immaterial  what 
motives  operated  on  the  mind  of  the  accused  person,  or  what  were  inop- 
erative, provided  the  law's  motives  did  or  did  not  sway  him.'*  Section 
339:  "If,  moved  by  more  intents  than  one,  a  man  does  what  the  law 
forbids,  some  intents  being  elements  in  the  crime,  and  others  not,  the 
latter  do  not  vitiate  the  former,  which  in  their  consequences  are  the 
same  as  though  they  stood  alone."  Now,  it  would  appear  from  this  that 
there  is  no  separation  of  motive;  that,  if  the  act  was  done  unlawfully 
and  of  malice  in  this  case,  the  law  would  not  stop  to  inquire  what  other 
motive  may  have  actuated  the  defendant ;  but  if,  on  the  other  hand,  the 
act  was  done  in  his  own  self-defense,  or  in  defense  of  his  broth- 
er's life,  the  law  would  not  stop  to  inquire  if  he  also  entertained  a 
grudge  against  the  deceased.  But  the  court  did  not  separate  these 
motives,  and  the  jury  were,  in  effect,  instructed  that,  although  the 
defendant  may  have  killed  deceased  in  defense  of  his  brother's  life, 
yet,  if  he  was  also  actuated  by  malice  or  by  passion  arising  from  the  blow 
towards  the  deceased,  he  would  not  be  justifiable. 

The  phase  of  the  case  most  urged  on  behalf  of  the  defendant  was  that, 
during  a  momentary  cessation  in  the  difficulty  between  deceased  and  his 
brother  Jim  Shumate,  defendant  stepped  up  and  endeavored  to  suppress 
the  difficulty,  when  the  deceased  struck  him  a  severe  blow  over  the  head 
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with  a  pistol.  He  stepped  aside  a  short  distance  (ten  or  fifteen  steps), 
procured  a  gun,  and  immediately  returned.  When  he  returned,  de- 
ceased, who  had  already,  fired  twice  at  defendant's  brother,  was  appar- 
ently in  the  act  of  shooting  again,  when  defendant  fired  the  fatal  shot. 
No  doubt,  when  the  defendant  retired  to  get  the  gun,  he  was  smarting 
under  a  sense  of  injury  from  the  blow  received,  and  may  have  en- 
tertained malice  or  passion  towards  the  deceased.  When  he  returned 
with  the  gun  he  may  have  still  entertained  this  malice  or  passion, 
and  he  may  have  intended  (but  this  is  speculating)  to  kill  defend- 
ant on  account  of  the  blow  he  had  received.  But,  when  he  re- 
turned, the  conditions  were  all  changed.  He  beheld  the  deceased,  who 
had  recently  struck  him  over  the  head  with  a  pistol,  in  the  act  of  slay- 
ing his  brother.  Now,  can  it  be  said,  because  he  may  have  intended  to 
kill  deceased  for  the  blow  inflicted  upon  him,  that,  although  at  the  time 
he  killed  him  deceased  was  then  about  to  slay  his  brother,  he  killed  him 
because  of  the  kflow  he  had  previously  received?  We  think  not.  Yet 
the  charge  of  the  court,  in  effect,  instructed  the  jury  that,  if  they  be- 
lieved defendant  killed  deceased  in  part  to  protect  his  brother's  life  and 
in  part  because  of  revenge,  to  find  him  guilty.  If  the  court's  charge  is 
correct,  it  was  impossible  for  the  jury  to  acquit  appellant,  for  they  could 
have  never  determined  definitely  which  motive  prompted  the  killing.  To 
acquit,  they  were  required  to  believe  that  defendant  did  not  kill  deceased 
from  the  passion  aroused  from  the  blow;  they  were  required  to  believe 
that  this  motive  or  cause  was  not  acting  upon  him  when  he  fired  the 
fatal  shot,  though  they  might  have  believed  that  he  acted  to  save  his 
brother's  life.  As  before  stated,  this  is  a  refinement  that  has  no  place  in 
the  law.  We  believe,  under  the  facts  of  this  case,  that  the  court  should 
have  submitted  on  the  issue  of  self-defense,  in  a  well  defined  charge 
presenting  that  phase  of  the  case  suggested  by  defendant's  testimony, 
to  wit,  if  defendant,  not  knowing  who  was  the  aggessor  in  the  beginning 
of  the  diflSculty,  found  his  brother  and  deceased  engaged  in  a  difficulty, 
and  immediately  interfered  to  separate  them,  and  deceased  then  assault- 
ed him,  and  he  then  retired  a  few  steps,  and  procured  a  gun,  and  re- 
turned, and  then  found  deceased  in  the  act  of  taking  the  life  of  his 
brother,  and  he  killed  him  in  order  to  save  his  brother's  life,  to  then  ac- 
quit him.  The  testimony  presented  this  phase  of  self-defense,  and  the 
defendant  was  entitled  to  the  benefit  of  it,  unhampered  with  other 
matter. 

Again,  the  court  required  the  jury  to  believe,  before  they  could  acquit, 
that  defendant  resorted  to  all  other  means,  except  shooting  deceased, 
to  save  his  brother's  life.  As  we  understand  the  testimony,  if  defendant 
was  justified  in  shooting  deceased  at  all,  it  was  because  deceased  was  mak- 
ing an  assault  on  his  brother  with  a  pistol,  and  was  in  the  act  of  taking 
his  life.  Under  this  state  of  case,  he  was  not  required  to  resort  to  any 
other  means  except  killing.  The  facts  of  this  case  do  not  bring  it  at  all 
under  article  677  of  the  Penal  Code,  which  justifies  a  homicide  when  the 
person  slain  is  making  an  unlawful  and  violent  attack  of  a  character 
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less  than  to  take  life  or  do  serious  bodily  injury,  and  the  charge  should 
not  have  been  given  predicated  on  said  article. 

We  do  not  believe  there  is  any  merit  in  the  other  errors  complained  of, 
and  we  will  therefore  not  discuss  them.  The  exclamations  and  remarks 
of  those  engaged  in  the  difficulty  were  admissible.  They  constituted  a 
part  of  that  transaction.  They  were  made  dum  fervet  opus.  If  the  jury 
did  not  believe  that  they  were  made  by  those  who  acted  with  the  appel- 
lant, then  they  would  not  use  them  as  evidence  against  appellant. 
The  circumstances  and  exclamations  themselves  indicate  that  they  were 
made  by  the  defendant  or  those  who  acted  together  with  him.  They 
were  not  relations  of  past  events,  but  were  exclamations  showing  the  ani- 
mus of  the  parties,  and,  we  believe,  admissible  in  evidence.  Evidently, 
they  were  not  made  by  either  of  the  Fullers. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

HuBT,  Presiding  Judge,  absent. 


Harry  Strange  v.  The  State. 

i  38    280 

I  38  471,  No.  1599.    Decided  November  3,  1897. 

Harder— Evidence— Declarations  of  Defendant— Belevancy. 

On  a  trial  for  murder,  testimony  that  defendant  had  threatened  to  kill  his  own 
brother  on  the  Saturday  before  the  homicide,  and,  upon  being  remonstrated  with, 
laughed  and  said,  "Well,  I  will  kill  somebody  before  next  Saturday  night,"  was 
wholly  irrelevant  and  immaterial,  as  the  evidence  in  no  manner  connected  deceased 
with  the  threats;  and  so,  evidence  to  the  effect  that  some  time  prior  to  the  killing  the 
witness  and  defendant  were  riding  home  from  church  and  defendant  ran  his  hand 
in  his  bosom,  where  there  was  a  pistol,  and  said,  "I  am  going  to  kill  my  wife  and 
her  protector,"  but  named  no  one  as  the  "protector,"  was  wholly  irrelevant  and  in- 
admissible where  from  the  other  testimony  in  the  case  there  was  no  suggestion  of 
any  animosity  between  defendant  and  deceased,  who  were  friendly  up  to  the  day  of 
the  homicide. 

Appeal  from  the  District  Court  of  Shelby.  Tried  below  before  Hon. 
Tom  C.  Davis. 

Appeal  from  a  conviction  for  murder  in  the  second  degree,  penalty 
assessed  being  nineteen  years  imprisonment  in  the  penitentiary. 

A  brief  but  very  clear  statement  of  the  salient  features  of  the  case 
and  the  facts  immediately  attendant  upon  the  killing  will  be  found  in 
the  opinion.    N"o  additional  statement  is  required. 

Wheeler,  Brewer  &  Stephenson,  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellant  was  convicted  of  murder  in  the  sec- 
ond degree,  and  his  punishment  assessed  at  nineteen  years  confinement 
in  the  penitentiary;  hence  this  appeal. 
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The  record  shows  that  the  homicide  occurred  at  about  nightfall  on 
the  24th  day  of  September,  1896,  at  the  home  of  the  defendant.  It  ap- 
pears that  previous  to  that  evening  the  deceased  and  the  defendant  had 
been  on  friendly  terms.  Deceased  and  defendant  were  neighbors.  On 
the  morning  of  the  homicide,  deceased  and  defendant  left  the  house 
of  the  latter  in  defendant's  wagon,  went  to  a  gin  some  half  a  mile  distant, 
got  a  bale  of  cotton  that  belonged  to  the  deceased,  and  carried  it  to  the 
town  of  Timpson,  some  eight  or  ten  miles  from  defendant's  home.  At 
Timpson,  it  appears,  they  were  joined  by  Laura  Strange  (wife  of  appel- 
lant), and  Bell  Hawkins,  and  her  small  boy,  these  latter  having  walked 
to  Timpson.  A  bale  of  cotton  belonging  to  deceased  and  Bell  Hawkins 
was  sold  in  Timpson,  and  the  money  divided  between  them.  Some  time 
in  the  evening  all  of  said  parties  left  Timpson  in  the  wagon  together; 
the  wagon  being  driven  by  the  deceased,  the  wife  of  the  defendant  sit- 
ting by  his  side.  The  defendant  sat  on  a  box  in  the  middle  of  the  wag- 
on, and  Bell  Hawkins  and  her  boy  sat  in  the  rear  of  the  wagon. 

The  testimony  of  the  State  tends  to  show  that  on  the  return,  and  after 
they  had  traveled  some  miles,  a  quarrel  ensued  between  the  wife  of  the 
defendant  and  Bell  Hawkins;  there  being  some  proof  in  the  record  that 
Bell  Hawkins  was  mistress  of  appellant.  Appellant  seized  an  ax  that 
was  in  the  wagon,  and  started  as  if  to  strike  his  wife.  Deceased  inter- 
fered, took  the  ax  away  from  him,  and  threw  it  down  in  the  wagon.  De- 
fendant then  got  out  of  the  wagon,  got  a  gun  out  of  the  wagon,  and  ap- 
peared as  if  he  was  loading  it.  He  put  the  gun  back  in  the  wagon,  and 
made  some  threat  to  go  and  get  a  gun  and  kill  deceased,  and  started  to 
a  house  near  by.  Deceased  and  the  others  remained  in  the  wagon,  and 
started  to  drive  on,  remarking  that  they  had  no  time  to  waste,  and  telling 
the  defendant  to  get  in  the  wagon,  and  come  on.  He  refused,  and  they 
went  off  and  left  him.  The  parties  in  the  wagon  proceeded  on  the  road 
to  the  home  of  the  deceased,  which  was  some  six  miles  distant.  They 
arrived  there  about  night,  took  the  horses  out,  and  put  them  in  the  lot. 
About  half  an  hour  after  their  arrival,  and  while  the  deceased  was  still 
at  the  wagon,  defendant  arrived.  According  to  the  State's  testimony,  he 
immediately  asked  the  deceased  why  he  did  not  wait  for  him.  Deceased 
told  defendant  that  he  said  he  was  going  off  to  get  a  gun  to  kill  him,  as 
a  reason  for  not  waiting.  Defendant  said  it  was  a  damn  lie.  Deceased 
said  he  would  not  take  it.  Defendant  said  he  would  have  to  take  it. 
Defendant  then  went  into  his  house  (which  was  a  few  steps  distant),  got 
his  gun,  returned  with  it  to  the  fence,  and  then,  without  any  provocation 
on  the  part  of  the  deceased,  shot  him  down. 

Appellant's  testimony  tends  to  show  that  on  the  way  deceased  was  too 
familiar  with  the  wife  of  the  defendant,  and  she  and  defendant  both 
told  deceased  to  let  her  alone.  Defendant's  testimony  denies  any  diffi- 
culty between  defendant  and  deceased  on  the  way  home,  in  which  de- 
ceased took  an  ax  away  from  defendant,  or  that  he  got  out  of  the  wagon, 
threatening  to  go  and  get  a  gun  to  shoot  deceased.  He  accounts  for  his 
getting  out  of  the  wagon  at  that  point,  in  order  to  urinate.    His  testi- 
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mony  further  tends  to  show  that  when  he  arrived  at  home,  and  when  he 
reached  the  wagon^  he  asked  his  wife  why  they  did  not  stop  for  him; 
that  she  replied  that  she  could  not  do  anything,  with  that  negro  driving 
(alluding  to  the  deceased).  Deceased  then  spoke  up,  and  an  altercation 
ensued  between  defendant  and  deceased,  in  which  deceased  threatened 
defendant,  and  advanced  towards  him;  that  defendant  then  went  in  his 
house,  got  his  gun,  came  back,  and  told  deceased  to  leave  there;  that  de- 
ceased again  threatened  him,  and  started  towards  him,  making  a  hostile 
demonstration;  and  that  he  then  shot  deceased. 

We  have  stated  the  substance  of  the  testimony,  in  order  that  the  bills 
of  exception  may  be  presented,  and  the  effect  of  the  testimony  admitted 
over  appellant's  objections  may  be  more  clearly  seen. 

Over  the  appellant's  objections,  the  State  was  permitted  to  prove  that 
on  one  occasion,  some  time  before  the  homicide,  appellant  was  seen  car- 
rying a  gun,  and  on  two  occasions  he  was  found  armed  with  a  pistol.  The 
State  was  also  permitted  to  show  that  on  Sunday  before  the  killing  at 
Smema  Church,  witness  Gid  Hooper  had  a  conversation  with  the  defend- 
ant, and  that  the  defendant  said  that  Lewis  (meaning  his  brother)  had 
treated  him  wrong,  and  that,  if  he  ever  treated  him  that  way  again,  he 
was  going  to  kill  him.  Witness  told  defendant  that  Lewis  was  his  brother, 
and  it  was  wrong  for  brothers  to  do  that  way.  And  in  that  connection 
it  was  also  shown  that  defendant  then  laughed,  and  said,  ''Well,  I  will 
kill  somebody,  and  that  before  next  Saturday  night."  The  State  was 
also  permitted  to  show  that  on  one  occasion,  some  time  prior  to  the 
homicide,  defendant  and  Phil  Bussy  were  riding  together  one  night  in 
company  with  John  Richards,  deceased.  They  were  coming  from  Smema 
Church  towards  home.  That  he  saw  defendant  run  his  hand  in  his 
bosom,  and  he  saw  a  pistol,  and  defendant  said  to  witness,  ''You  told 
my  wife  something  about  me  that  caused  me  trouble;"  and  defendant 
then  said  to  witness,  "I  am  going  to  kill  my  wife  and  her  protector." 
Witness  stated  that  he  did  not  know  to  whom  defendant  alluded  as  his 
wife's  "protector."  The  court's  explanation  shows  that  this  statement 
was  made  when  defendant  and  the  witness  were  together  alone,  and  after 
they  had  passed  the  house  of  John  Richards.  Now,  all  this  testimony  was 
objected  to  on  the  grounds  stated  in  the  bills  of  exception,  but  was  ad- 
mitted by  the  court  over  appellant's  objection.  It  is  shown  by  bill  of 
exceptions  number  6  that  the  court,  at  the  time  said  testimony  was  of- 
fered by  the  State,  admitted  said  evidence  upon  the  statement  of  counsel 
for  the  State  that  they  expected  to  show  the  materiality  of  the  said  tes- 
timony before  the  State  closed.  After  the  State  closed,  and  before  appel- 
lant introduced  any  evidence,  he  asked  that  all  of  said  testimony  be  ex- 
cluded on  the  ground  that  the  same  was  irrelevant  and  immaterial,  and 
was  not  connected  with  the  case,  and  could  only  serve  to  prejudice  the  de- 
fendant before  the  jury. 

As  before  stated,  we  set  out  the  substance  of  the  testimony,  which  pre- 
sents the  theory  of  both  the  State  and  appellant.  There  is  no  suggestion 
in  the  evidence  of  any  prior  animosity  existing  between  defendant  and  de- 
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ceased.  They  appear  to  have  been  friendly  up  to  the  day  of  the  homicide, 
and  the  killing,  if  malicious,  must  have  been  engendered  on  that  day. 
There  were  no  prior  quarrels,  threats,  or  altercations  between  the  parties. 
They  appear  to  have  had  a  sudden  falling  out  on  the  way  home  from 
Timpson,  and,  in  the  light  of  the  facts  of  the  case,  we  utterly  fail  to  see 
how  the  fact  that  the  defendant  on  one  occasion  may  have  had  a  gun, 
and  on  two  other  occasions  may  have  been  found  carrying  a  pistol,  could 
serve  to  shed  any  light  upon  this  killing.  Not  being  connected  with  any 
fact  or  circumstance  having  a  bearing  upon  the  homicide,  it  could  serve 
no  other  purpose  than  to  create  the  impression  in  the  minds  of  the  jury 
that  the  defendant  was  a  bad  and  reckless  man,  and  in  the  habit  of 
carrying  pistols.  And,  in  regard  to  the  threat  made  by  defendant 
against  his  brother  Lewis,  it  is  absolutely  unconnected  with  any  fact  or 
circumstance  shedding  any  light  upon  this  case;  and  in  that  connection 
the  fact  that  he  "laughed,  and  said  he  would  kill  somebody  before  Satur- 
day night,^'  could  have  no  significance  as  tending  to  make  a  solution  of 
any  act  of  defendant  that  was  relevant  and  provable  in  the  case.  There 
is  no  pretense  that  he  referred  to  the  deceased,  but  they  were  then  on 
friendly  terms.  The  same  observations  may  be  made  with  reference  to 
the  testimony  of  the  witness  Bussy  that  on  one  occasion  defendant  said 
that  he  would  kill  his  wife  and  her  protector.  The  evidence  fails  to  show 
any  improper  relations  between  appellant's  wife  and  deceased — ^in  fact, 
no  act  of  impropriety — ^prior  to  the  date  of  the  homicide,  and  nothing 
suggesting  any  improper  relations  between  them.  The  testimony  was  not 
connected  with  the  case,  yet  it  was  of  such  a  character  as  might  be  used 
by  the  jury  to  prejudice  their  minds  against  appellant — ^that  he  was 
such  a  vicious  man  as  to  threaten  the  life  of  his  brother,  and  even  of  his 
wife.  It  might  serve  to  either  increase  the  degree  of  the  crime  in  their 
minds,  or  to  enhance  the  punishment  of  appellant.  It  could  not  prove 
otherwise  than  hurtful  to  the  appellant,  and,  being  irrelevant  and  uncon- 
nected with  any  fact  proved  in  the  case,  it  should  not  have  been  admitted. 
For  the  error  of  the  court  in  admitting  this  testimony,  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded, 

HuBT,  Presiding  Judge,  absent. 
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W.  C.  Epps  v.  The  State. 

No.  1650.    Decided  November  3,  1897. 

Plea  of  Former  Acquittal— Striking  Out  by  the  Court. 

When  offenses  charged  in  the  different  indictments  are  so  diverse  as  not  to  admit 
of  proof  that  they  are  the  same  transaction^  the  court  may  decide  the  issue  and 
strike  out  the  i)lea  of  former  acquittal  without  submitting  it  to  be  determined  by  the 
jury.    Following  Wright  v.  State,  37  Texas  Crim.  Rep^,  627. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before  Hon. 
D.  E.  Barrett. 

Appeal  from  a  conviction  for  robbery,  penalty  assessed  being  seven 
years  imprisonment  in  the  penitentiary. 

There  is  no  statement  of  iacts  in  the  record,  and  the  only  question  is 
the  action  of  the  court  in  sustaining  the  State's  general  demurrer  to  de- 
fendant's special  plea  of  former  acquittal,  striking  the  same  from  the 
record  and  refusing  to  submit  it  to  the  jury  for  their  determination.  The 
difference  in  the  two  cases,  as  made  by  the  two  indictments,  is  made 
plainly  to  appear  by  the  opinion  without  the  necessity  of  setting  them 
out  at  length. 

Green  &  Ctilp,  for  appellants. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  robbery,  and  his 
punishment  assessed  at  confinement  in  the  penitentiary  for  a  term  of 
seven  years;  hence  this  appeal. 

The  only  question  presented  for  our  consideration  is  as  to  the  action 
of  the  court  in  striking  out  appellant's  plea  in  bar.  The  indictment  on 
which  appellant  was  put  on  trial  was  for  the  robbery  of  one  E.  A. 
Peif er,  by  making  an  assault  on  him,  and  putting  him  in  fear,  and  by  the 
use  and  exhibition  of  firearms,  and  taking  from  his  person  and  possession 
one  watch  and  one  chain  of  the  value  of  $40,  the  same  alleged  to  belong 
to  the  said  E.  A.  Peifer.  Appellant's  plea  in  bar  sets  up  that  he  had 
previously  been  indicted  for  the  robbery  of  one  J.  W.  Powers.  The  in- 
dictment in  said  case  is  made  an  exhibit,  and  shows  that  appellant  is  al- 
leged to  have  made  an  assault  on  one  J.  W.  Powers,  and  by  said  assault, 
and  by  violence  to  the  said  Powers,  and  by  the  use  and  exhibition  of  fire- 
arms, and  by  putting  said  Powers  in  fear  of  life  and  bodily  harm,  that  he 
took  from  the  person  and  possession  of  said  Powers  $140.  Appellant 
further  alleged  that  said  offenses  were  one  and  the  same  transaction,  and 
that  he  had  been  acquitted  of  said  offense  by  a  verdict  of  the  jury,  and 
that  the  same  was  a  bar  to  this  prosecution. 

It  will  be  noted  that  the  two  indictments  differ  in  two  essential  re- 
spects. The  first,  under  which  he  had  been  acquitted,  charged  the 
robbery  of  one  J.  W.  Powers,  and  alleged  that  appellant  robbed 
him   of   $140.    The    second   indictment,   the    one   on   which   he   was 
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then  being  tried,  charged  him  with  the  robbery  of  Peifer,  and 
the  taking  from  him  of  a  watch  and  chain  of  the  value  of  $40.  In 
Wright  V.  State,  37  Texas  Criminal  Beport;8,  627,  we  followed  the  rule 
deduced  from  the  authorities  on  this  subject,  to  the  effect  that,  where 
the  offenses  charged  in  different  indictments  are  so  diverse  as  not  to 
admit  of  proof  that  they  are  the  same,  the  court  may  decide  the  issue 
without  submitting  it  to  the  jury.  See  also  Wheelock  v.  State  (Texas 
Crim.  App.),  38  S.  W.  Bep.,  182.  Applying  that  rule  to  the  two  indict- 
ments in  this  case,  it  is  obvious  that  they  are  distinct  and  different  of- 
fenses, and  they  are  so  diverse  as  not  to  admit  of  proof  that  they  are 
the  same;  and  therefore  we  hold  that  the  action  of  the  court  in  strik- 
ing out  the  plea  filed  in  this  case  was  not  error.  The  judgment  is  affirmed. 

Afftrmed. 
HuBT,  Presiding  Judge,  absent. 


Mabvin  Mabtin  and  Will  McCbaokbn  v.  The  State. 

No.  I6I0.    Decided  November  3«  1897. 

Tlieft— Declarations  of  Codefendant— Charge. 

On  a  joint  trial  for  theft  of  cattle,  where  it  was  made  to  appear  that  each  of  the 
defendants,  in  the  absence  of  his  codefendant,  had  made  a  statement  to  the  alleged 
owner,  neither  of  said  statements  being  a  confession  or  admission  of  any  criminative 
facty  and  the  court  in  the  charge  instructed  the  jury,  "You  can  not  consider  as  evi- 
dence against  either  one  of  the  defendants  the  statements  of  the  other  made  out  of 
his  presence  or  hearing,  if  any  such  statements  were  made;  but  you  may  consider  as 
evidence,  against  either  of  the  defendants,  any  statement  made  by  himself,  if  any 
such  statement  was  made;  Held,  a  charge  upon  the  weight  of  evidence,  inasmuch  as 
it  teUs  the  jury  they  may  consider  any  statement  made  against  the  party  making  it, 
whether  criminative  or  not,  and  evidently  was  such  an  instruction  as  to  leave  the 
jury  to  infer  that,  in  the  mind  of  the  court,  the  defendant,  or  one  of  them,  had 
made  statements  which  might  be  used  against  them,  or  him. 

Appeal  from  the  District  Court  of  Childress.  Tried  below  before  Hon. 
G.  A.  Bbown. 

Appeal  from  a  joint  conviction  for  theft  of  cattle;  the  penalty  assessed 
being  two  years  imprisonment  for  each  defendant  in  the  penitentiary. 

In  view  of  the  disposition  made  of  the  case,  in  the  opinion,  it  is  unnec- 
essary to  make  a  general  statement  of  the  case  as  made  by  the  evidence. 

Johnson  &  Fires,  for  appellant. 

Mann  Triee^  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellants  were  convicted  of  the  theft  of  cat- 
tle, and  given  two  years  each  in  the  penitentiary;  hence  this  appeal. 

At  the  Austin  term,  1897,  we  prepared  an  opinion  aflBrming  this  case, 
but  the  opinion  was  not  rendered.  The  case  was  resubmitted  at  the  pres- 
ent term  of  the  court,  and  the  question  presented  with  reference  to  the 
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charge  of  the  court  being  on  the  weight  of  the  testimony  is  again  urged 
as  a  reason  why  this  judgment  should  be  reversed. 

We  have  had  occasion  to  examine  the  charge  of  the  court  more  criti- 
cally. The  charge  of  the  court  on  this  subject  is  as  follows:  "In  arriv- 
ing at  your  verdict  in  this  case,  you  may  consider  all  the  facts  and  cir- 
cumstances in  evidence  before  you,  but  you  can  not  consider,  as  evidence 
against  either  one  of  the  defendants,  the  statements  of  the  other  made 
out  of  his  presence  or  hearing,  if  any  such  statements  were  made;  but 
you  may  consider,  as  evidence  against  either  of  the  defendants,  any  state- 
ment made  by  himself,  if  any  such  statement  was  made."  This  charge 
was  excepted  to  at  the  time  by  counsel  for  appellants. 

Both  appellants  made  statements  while  under  arrest,  after  they  had 
been  warned.  The  witness  McLaughlin  stated  that  he  asked  Will  Mc- 
Cracken  whether  he  took  his  calves,  and  if  he  did  not  know  they  were 
his  (witness*)  calves,  to  which  he  replied,  "I  did  not  know  your  calves, 
and,  by  God,  I  don't  want  to  know  your  calves,"  and  said  defendant  de- 
nied going  down  where  the  calves  were  tied.  Martin  (the  other  defend- 
ant), after  this  same  witness  (McLaughlin)  had  told  him  about  seeing 
him  and  Will  McCracken  among  his  cattle  in  the  Kinney  pasture  the  day 
his  calf  was  taken,  and  about  hunting  the  cattle  the  next  day,  and  finding 
the  calves  tied  out  in  the  rough  country,  in  the  head  of  a  canon,  and  about 
watching  the  calves,  and  finding  them,  and  seeing  the  defendants  going 
to  the  calves,  and  pass  on,  watching  the  calves,  stated  that  he  asked  said 
defendant  "if  it  did  not  look  like  he  got  his  calves,"  to  which  defendant 
replied  he  supposed  so,  but  denied  that  he  was  ever  over  there  in  the 
Kinney  pasture  where  witness*  calves  were  taken;  and  he  said  they  had 
rode  down  to  where  the  calves  were  in  the  "draw,"  to  see  whose  calves 
they  were,  and  he  thought  of  turning  them  loose,  but  decided  to  leave 
them. 

This  was  all  of  any  statement  made  by  either  of  said  defendants,  said 
statements  attributed  to  each  defendant  being  made  in  the  absence 
of  his  codefendant.  Said  statements  were  not  unequivocal  confessions 
or  the  unequivocal  admission  of  any  criminative  fact,  but  were  mere 
statements  that  might,  in  connection  with  other  facts  and  circumstances, 
be  considered  by  the  jury  in  arriving  at  their  verdict.  They  might  con- 
sider them  criminative  or  not  criminative,  and  for  the  court  to  suggest 
to  them  that  they  could  consider  such  statements  as  against  the  defend- 
ant making  them  was,  in  effect,  informing  the  jury  that  the  statements 
were  criminative  as  against  the  defendant  making  them,  ol*  the  instruc- 
tion was  such  as  to  leave  the  jury  to  infer  that,  in  the  mind  of  the  court, 
said  statements  were  of  a  criminative  character,  at  least  such  as  might 
be  used  against  the  defendant  making  the  same.  This  in  our  opinion 
was  a  charge  on  the  weight  of  the  testimony,  which  is  expressly  prohib- 
ited by  our  statute.  See  Bev.  Code  Crim.  Proc,  arts.  715,  716.  Un- 
doubtedly, the  learned  judge,  in  trying  this  case,  meant  merely  to  limit 
said  statements  as  to  the  defendant  making  the  same;  but  the  language 
here  used  not  only  so  limits  the  statement  as  to  the  defendant  making 
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the  same,  but  goes  further,  and  tells  the  jury  that  J;hey  may  consider  such 
statement  as  against  the  defendant  making  it.  Now,  looking  to  the  state- 
ment itself,  the  jury  ought  to  have  been  left  the  sole  judges  as  to  how 
they  would  construe  it,  and  as  to  whether  or  not  they  would  consider  it 
at  all  against  either  of  said  defendants.  They  might,  under  the  circum- 
stances of  the  case,  consider  said  statements  in  connection  with  the  other 
facts  and  circumstances  in  favor  of  the  defendant  making  the  same,  if 
left  untrammeled  by  the  charge  of  the  court. 

For  this  error  of  the  court  in  charging  on  the  weight  of  testimony,  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

HuBT,  Presiding  Judge,  absent. 


Ex  Pabtb  Jim  Schilling. 

No.  1590.    Decided  Noyember  3«  1897. 

1.  Local  Option— Writ  of  Election. 

Article  1724,  Revised  Statutes,  as  to  general  elections,  requires  that  the  county 
judge  or  commissioners  court  ordering  the  election  shall  issue  writs  of  election.  In  a 
local  option  election,  where  no  such  writ  had  been  issued,  but  the  orders  and  notices 
for  the  election  issued  by  the  clerk,  and  which  were  posted,  contained  the  date  of 
election,  the  question  to  be  voted  upon,  and  the  officers  to  hold  said  election;  Held, 
while  the  issuance  of  the  writ  for  the  election  would  have  been  more  regular,  the 
failure  to  issue  the  same  did  not  render  the  election  void.  Following  Ex  Parte  Wil- 
liams, 35  Texas  Crim.  Rep.,  75. 

2.  Same— Order  Declaring  Besnlt  Prima  Facie  Evidence. 

The  order  of  the  commissioners  court  declaring  the  result  of  a  local  option  elec- 
tion is  prima  facie  evidence  that  all  prior  preliminary  steps  have  been  taken. 

3.  Same— Voters  Declining  to  Hold  Election. 

Where  a  local  option  election  has  been  ordered  for  a  justice  precinct,  in  which 
there  are  two  voting  boxes,  and  the  voters  at  one  of  said  boxes  declined  to  hold  the 
election,  and  decided  to  leave  the  matter  to  the  voters  of  the  other  voting  box;  Held, 
the  election  was  valid  and  legal. 

Appeal  from  the  County  Court  of  Coleman.  Tried  below  before  Hon. 
B.  F.  Kobe,  County  Judge. 

Appeal  from  an  order  and  judgment  remanding  relator  to  custody  on 
a  habeas  corpus  proceeding  to  test  the  validity  of  a  local  option  law. 

Relator  offered  in  evidence  the  complaint  and  information  charging 
him  with  a  violation  of  local  option,  and  the  warrant  for  his  arrest;  the 
order  of  the  Commissioners  Court  creating  the  justice  precinct;  the  order 
for  the  local  option  election;  the  order  declaring  the  result,  etc. 

Relator  then  showed  by  the  clerk  of  the  County  Court,  the  county 
judge,  and  the  sheriff  of  Coleman  County  that  no  writs  of  election  or 
form  of  returns  were  ever  issued  or  delivered  to  anyone  for  the  holding 
of  this  election,  and  that  the  county  judge  did  not  issue  or  have  posted 
for  the  twenty  days  required  by  the  general  statutes  a  notice  at  the  re- 
spective voting  places  in  said  precinct,  specifying  the  day  of  the  election 
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and  the  question  to  be  voted  on;  and  by  Walker  Wood  and  E.  T.  Harbour, 
the  parties  appointed  to  hold  election,  that  no  election  was  held  at  Cot- 
ton schoolhouse  upon  the  issue,  and  no  returns  made  of  any  election  for 
said  precinct  having  said  Cotton  schoolhouse  as  its  voting  place.  And 
by  said  Walker  and  Wood,  that  the  result  of  the  election  and  order  of 
prohibition  was  made  solely  on  the  vote  at  Washington  schoolhouse;  that 
the  majority  for  prohibition  was  only  11  votes,  and  that  the  voting 
strength  of  Cotton  schoolhouse  was,  in  the  general  elections  of  1892,  28 
votes,  and  in  the  general  elections  of  1894,  28  votes;  and  that  there  were 
in  said  precinct  at  the  time  the  local  option  election  was  held  at  least  26 
votes. 

Sims  &  Snodgrass,  for  relator. — The  court  erred  in  not  discharging 
relator  and  in  remanding  him  to  the  custody  of  the  sheriff  of  Coleman 
County,  because  the  local  option  law  was  not  in  force,  and  has  not  at  any 
time  been  put  into  operation  in  said  Justice  Precinct  No.  6,  as  required 
by  the  laws  of  this  State,  and  its  attempted  enactment  as  to  said  precinct 
is  wholly  null  and  void,  because  the  requisites  of  the  law  necessary  to 
be  observed  to  put  same  into  operation  were  not  fulfilled  or  observed. 

The  court  erred  in  not  discharging  relator  and  in  remanding  him  to 
custody,  because  local  option  law  was  not  in  force  and  invalid  in  Justice 
Precinct  No.  5,  Coleman  County,  for  the  following  reasons,  to  wit : 

1.  Because  said  Justice  Precinct  No.  5  was,  at  the  time  of  said  local 
option  election  and  proceedings,  composed  of  two  voting  precincts  with 
separate  voting  places,  namely,  Washington  schoolhouse  and  Cotton 
schoolhouse,  and  the  order  of  court  recognizing  said  voting  places  as 
such  appoints  presiding  officers  to  hold  said  election  at  each  of  the  said 
voting  places^  but  fixes  no  time  for  holding  said  election  for  the  precinct 
having  Cotton  schoolhouse  as  its  voting  place,  and  failed  to  order  said 
election  for  said  precinct  having  Cotton  schoolhouse  as  its  voting  place, 
to  be  held  on  any  day  not  less  than  fifteen  and  not  more  than  thirty  days 
from  the  date  of  said  order. 

2.  Because  no  writs  of  election  were  issued  for  the  holding  of  said 
election  as  required  by  law,  either  by  the  county  judge  or  county  com- 
missioners court,  containing  a  statement  of  the  question  to  be  voted  upon 
and  the  day  of  the  election,  accompanied  with  a  copy  of  the  forms  of 
return,  and  because  no  writs  were  ever  delivered  to  the  sheriff  of  Cole- 
man County  as  required  by  law,  and  none  delivered  by  him  to  the  presid- 
ing officer  or  any  other  person  as  required  by  law. 

3.  Because  no  notice  of  the  holding  of  the  election  was  given  for 
twenty  days  prior  thereto  by  notice  posted  up  at  the  places  designated 
for  holding  the  election  in  each  election  precinct,  specifying  time  such 
election  would  be  held  and  the  question  to  be  voted  upon,  as  required 
by  law. 

4.  Because  the  election  precinct  having  Cotton  schoolhouse  as 
its  voting  place  in  fact  held  no  election  upon  the  question  of 
whether   or   not   the   sale    of   intoxicating   liquors   should    be    pro- 
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hibited  in  said  justice  precinct,  and  the  order  of  prohibitioii  as 
to  said  justice  precinct  under  which  relator  is  held  and  prose- 
cuted was  made  and  entered  by  the  commissioners  court  solely 
upon  the  votes  polled  and  returned  alone  from  the  election  pre- 
cinct having  Washington  schoolhouse  as  its  voting  place,  the  votes  polled 
being  36  for  prohibition  and  26  votes  against  prohibition,  the  majority 
for  prohibition  being  11  votes.  The  said  election  precinct  had  at  the 
time  legal  and  qualified  voters  under  the  Constitution  and  laws  of  this 
State  within  said  election  precinct  to  the  number  of  28,  and  more  than 
sufficient,  if  they  had  voted  or  been  permitted  to  vote,  to  have  changed 
the  result  and  defeated  the  said  local  option  law  as  to  said  precinct 
No.  6. 

5.  Because  five  copies  of  the  order  ordering  said  election  for  said 
justice  precinct  were  not  posted  or  caused  to  be  posted  as  required  by  law. 

6.  Because  the  order  of  prohibition  contains  no  sufficient  description 
or  designation  of  boimdaries  within  which  said  law  is  to  operate,  merely 
prohibiting  in  general  terms  within  Justice  Precinct  No.  5,  when  the 
order  creating  said  precinct  contains  no  definite  boundaries,  no  field 
notes,  and  is  void  for  uncertainty  and  indefiniteness  of  description.  Acts 
1893,  p.  48,  art.  3229,  same  as  art.  3386,  Eev.  Stats.  1895;  Mech.  on  Pub. 
Off.,  p.  110,  isec.  177;  McCrary  on  Elec,  sees.  141, 145 ;  Stephens  v.  People, 
89  111.,  337;  Toney  v.  Harris,  3  S.  W.  Rep.  (Ky.),  614;  Cool.  Const.  Lim., 
p.  759,760;  Currey  v.  State,  28  Texas  Crim.  App.,  475.  On  failure  to  hold 
election  at  Cotton  schoolhouse:  Ex  Parte  Kennedy,  23  Texas  Crim.  App., 
77,  and  authorities  there  cited;  Marshall  v.  Kerns,  2  Swan  (Tenn.),  71. 

The  failure  to  perform  any  preliminary  step  required  to  precede  the 
holding  of  the  election  in  special  elections  when  no  election  is  actually 
held  will  render  the  election  void,  provided  the  precinct  holding  no  elec- 
tion contained  sufficient  votes  to  have  changed  the  result.  We  do  not 
understand  this  position  or  the  Kennedy  Case  to  be  in  conflict  with  the 
case  of  Ex  Parte  Williams,  35  Texas  Criminal  Eeports,  75,  in  which 
case  it  was  held  that  a  failure  to  issue  writs  of  election  did  not  invalidate 
the  election,  because  in  that  case  the  election  was  actually  held  in  every 
precinct,  and  there  was  no  contention  that  it  was  not  fairly  held  and  that 
it  did  not  express  the  will  of  the  majority.  That  case  bears  no  analogy 
to  this  case.  As  said  by  this  court  in  the  case  of  Ex  Parte  Burge,  32 
Texas  Criminal  Reports,  463:  "In  special  elections  there  is  a  distinc- 
tion to  be  drawn  between  those  matters  required  to  be  done  anterior  to 
the  election  and  those  subsequent  thereto.  The  first  are  generally  di- 
rected to  securing  a  prompt,  fair,  and  intelligent  expression  of  the  popu- 
lar will;  while  the  second  are  for  the  purpose  of  ascertaining  and  declar- 
ing it.  In  regard  to. the  first  the  courts  require  a  strict  compliance  with 
the  provisions  of  the  statutes,  not  only  that  the  people  may  be  given  an 
opportunity  of  expressing  their  will  (Ex  Parte  Sublett,  23  Texas  Criminal 
Appeals,  311),  but  that  full  notice  of  the  object,  time  and  place  may  be 
given.  McCwry  on  Elec,  sees.  127, 128.'' 
38  Texas  Ctm^Ado.— 19 
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Upon  the  failure  of  the  county  judge  to  have  notices  posted  for  twenty 
days  at  the  voting  places,  a  notice  of  the  time  of  election  and  the  ques- 
tion to  be  voted  upon  as  required  by  the  general  election  laws,  we  con- 
tend that  this  requirement  is  not  abrogated  by  the  local  option  statute; 
that  repeals  by  implication  are  not  favored,  and  that  no  provision  for 
notice  is  provided  by  the  local  option  law  that  is  repugnant  to  the  gen- 
eral statute  as  to  notice,  and  that  both  should  have  such  a  construction 
as  to  be  reconciled.  That  the  provision  for  posting  copies  of  the  order 
by  the  clerk  not  even  being  required  to  be  in  a  public  place  should  not 
be  held  to  supersede  the  said  notice  by  the  county  judge.  As  said  by 
the  Court  of  Civil  Appeals,  Kimberly  v.  Morris,  31  Southwestern  Ee- 
porter,  810:  *^he  provisions  of  this  statute  are  cumulative  of  and  not 
in  conflict  with  the  general  election  laws,  which  must  be  complied  with." 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

[No  briefs  found  with  the  record. — ^Eeporter.] 

HENDERSON,  Judge. — Appellant  sued  out  a  writ  of  habeas  corpus. 
The  case  was  tried  in  the  court  below,  and  appellant  remanded  to  custody. 
The  questions  here  presented  simply  involve  the  validity  of  the  local 
option  election  in  Precinct  No.  5  of  Coleman  County. 

Appellant  claims  that  the  county  judge  did  not  issue  any  writ  of  elec- 
tion for  a  local  option  election  in  said  precinct,  and  that,  consequently, 
said  election  was  invalid.  We  are  referred  to  the  general  election  law  as 
authority  for  this  requirement.  Article  1724,  Revised  Statutes  1895, 
applicable  to  general  elections,  requires  the  county  judge  or  commission- 
ers court  ordering  elections  to  issue  writs  of  election,  and  said  section 
indicates  what  said  writ  shall  contain.  It  is  insisted  that  this  article 
of  the  Revised  Statutes  is  applicable  to  local  option  elections.  The 
record  in  this  case  shows  that  no  such  writ  as  that  contemplated  in  the 
article  above  referred  to  was  ever  issued.  The  clerk  of  the  County  Court 
of  Coleman  County  only  issued  six  copies  of  the  order  for  the  election, 
and  delivered  them  to  the  sheriff  to  be  posted.  These  orders  stated 
fully  the  question  to  be  voted  upon,  the  day  of  election,  and  the  oflScers 
who  were  required  to  hold  said  election.  Concede,  however,  that  a  writ 
for  the  election  should  have  been  issued,  and  certainly  this  would  have 
been  more  regular;  yet  the  failure  to  issue  same  would  not  render  the 
election  void.    Ex  Parte  Williams,  35  Texas  Crim.  Rep.,  75. 

It  is  also  insisted  that  the  record  in  this  case  fails  to  show  that  said 
notices  were  posted  the  necessary  twelve  days  prior  to  the  election.  In 
Shields  v.  State  (decided  at  the  present  term  of  this  court),  ante,  p.  252, 
we  held  that  the  order  declaring  the  result,  and  putting  local  option  in 
force,  was  prima  facie  evidence  of  all  the  preliminary  steps  having  been 
taken  prior  to  the  issuance  of  said  order.  In  this  case  the  defendant 
not  only  failed  to  successfully  assail  the  posting  of  said  notices,  as  he  is 
required  to  do,  but  the  State  showed  affirmatively  that  said  notices  were 
posted. 
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Appellant's  contention  that  no  election  was  held  at  Cotton  schpol- 
hoose,  one  of  the  voting  precincts,  is  immaterial.  It  was  optional  with 
them  to  hold  the  election.  It  appears  from  the  record  that  they  con- 
sidered the  matter  of  holding  said  election,  and  decided  not  to  do  so,  aa 
the  other  voting  box  was  more  interested  in  the  result  than  they  were^ 
and  they  were  willing  to  leave  the  matter  to  the  voters  of  that  box.  We 
see  no  harm  in  this.  We  hold  that  the  election  in  said  justice  precinct 
was  a  valid  and  legal  election. 

The  judgment  of  the  lower  court  is  accordingly  affirmed. 

Affirmed, 

HuBT^  Presiding  Judge,  absent 


Albert  Truss  v.  The  State. 

No.  1640.    Decided  November  10«  1897. 

1.   Appeal  from  Justices  to  County  Court— Notice  of  AppsaL 

Article  974,  Code  Criminal  Procedure,  which  requires  that  when  a  defendsnt  ap- 
peals he  shall  give  notice  of  appeal  in  open  court,  and  the  justice  shall  enter  such 
notice  npon  his  docket,  is  mandatory,  and  the  entzy  of  the  notice  upon  the  justice's 
docket  is  a  condition  precedent  to  the  right  of  appeal.  The  failure  to  enter  the 
notice  by  the  justice  can  not  be  supplied  in  the  county  court  by  parol  evidence  or 
the  affidavit  of  the  justice  that  notice  of  appeal  had  in  fact  been  given. 

S.    Same— Entry  of  Notice  Nunc  pro  Tunc— Practice. 

It  is  too  late  and  not  competent  for  a  defendant,  who  has  prosecuted  his  appeal 
by  filing  the  transcript  from  the  justice  to  the  county  court,  in  the  latter  oourt  to 
have  the  proceedings  stopped  to  enable  the  justice  to  perfect  his  record  by  an  entry. 
none  pro  tunc,  of  the  notice  of  appeal. 

Appeal  from  the  County  Court  of  Houston.  Tried  before  the  Hon. 
A.  A.  Aldrich,  County  Judge. 

Appeal  from  a  judgment  of  the  county  court  dismissing  an  appeal 
from  a  justice  court. 

The  opinion  states  the  case. 

[No  brief  for  appellant.] 

Mann  Trice^  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — ^This  is  an  appeal  from  the  action  of  the  County 
Court  in  dismissing  an  appeal  from  the  judgment  of  a  Justice  Court. 
The  ground  for  dismissing  said  appeal  in  the  County  Court  was  because 
the  transcript  of  the  record  from  the  Justice  Court  did  not  show  that 
appellant  gave  notice  of  appeal  from  the  Justice  Court.  In  the  County 
Court,  in  answer  to  the  motion  to  dismiss,  appellant  asked  for  a  certiorari 
to  the  Justice  Court,  and  proposed  to  have  entered  nunc  pro  tunc  on 
the  justice  docket  the  fact  that  he  did  give  notice  of  appeal  in  open 
court  from  the  rendition  of  the  judgment  against  him  by  said  justice. 
He  also  proposed  to  show  by  the  justice  of  the  peace  who  tried  the  case, 
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by  parol  testimony,  in  the  County  Court,  that  he  did  in  fact  give  notice 
of  appeal  in  open  court;  and  he  appended  to  the  motion  the  affida- 
vit of  the  justice,  showing  that  in  fact  he  did  give  notice  of  appeal, 
but  by  an  oversight  the  justice  failed  to  enter  the  same.  On  this  sub- 
ject, article  974,  Code  of  Criminal  Procedure,  requires:  '*When  a  defend- 
ant appeals  from  a  judgment  in  a  criminal  action  he  shall  give  notice  of 
fiuch  appeal  in  open  court,  and  the  justice  shall  enter  such  notice  upon 
his  docket."  This  would  appear  to  be  mandatory,  and  upon  such  notice 
being  entered  of  record  by  the  justice  upon  his  docket  is  based  the  right 
of  appeal. 

We  have  held  in  a  number  of  cases,  under  a  statute  somewhat  similar 
in  terms,  where  an  appeal  is  taken  from  the  county  court  to  this  court, 
and  the  record  fails  to  show  that  the  notice  of  appeal  was  given,  that 
the  case  will  be  dismissed.  See  Long  v.  State,  3  Texas  Crim.  App.,  322; 
Solari  V.  State,  Id.,  482;  Bozier  v.  State,  5  Texas  Crim.  App.,  220.  And 
it  has  also  been  held  that  where  an  appeal  was  taken  from  the  justice 
court  to  the  county  court,  and  the  record  failed  to  disclose  that  the  notice 
of  appeal  had  been  given  in  open  court  and  entered  on  the  docket,  the 
appeal  would  be  dismissed.  See  McDougall  v.  State,  32  Texas  Crim. 
Eep.,  174,  and  Ball  v.  State,  31  Texas  Crim.  Hep.,  214.  These  two  lat- 
ter cases  would  appear  to  be  decisive  of  the  question  here  presented. 
We  are  not  now  discussing  whether  or  not,  before  the  transcript  on  appeal 
was  perfected  and  filed  in  the  County  Court,  appellant  may  not  have 
had  the  notice  of  appeal  entered  nunc  pro  tunc,  and  thus  perfect  the 
record,  as  that  character  of  case  is  not  before  us.  We  do  not  believe 
that  it  was  competent,  after  the  appellate  court  (which  was  the  County 
Court  in  this  instance)  had  acquired  jurisdiction  by  the  filing  of  the 
transcript,  then  to  have  stopped  proceedings  and  awaited  the  action  of 
the  lower  court  to  perfect  the  record  by  an  entry  nunc  pro  tunc  of  the 
notice  of  appeal.  The  law  reqxiires  some  diligence  on  the  part  of  ap- 
pellant in  perfecting  his  appeal,  and  it  does  occur  to  us  that  there  was 
laches  on  his  part  in  not  having  discovered  sooner  the  failure  of  the 
justice  to  enter  upon  his  docket  such  notice.  By  the  use  of  reasonable 
diligence,  this  failure  might  have  been  discovered,  if  not  at  the  time 
when  it  should  have  been  done — that  is,  when  the  notice  was  given  in 
open  court — certainly  before  the  transcript  had  been  made  out.  It  was 
too  late  after  the  County  Court  had  acquired  jurisdiction  to  then  ask  a 
stay  of  proceeding  in  order  to  perfect  the  record  of  the  lower  court  by 
a  proceeding  to  enter  a  nunc  pro  tunc  judgment. 

The  judgment  of  the  lower  court  is  accordingly  affirmed. 

Aifirmed. 

Hurt,  Presiding  Judge,  absent. 
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Ex  Pabte  Louis  Dockeky. 

No.  1650.    Decided  November  10.  1897. 

1.  Hiring  Out  of  a  Convict— <?onstractlon  of  Statute. 

Article  3738,  Revised  Statutes,  which  provides,  "that  no  convict,  under  this  chap- 
ter, shall  ever  be  required  to  work  or  be  hired  for  more  than  one  year,"  has  no  ap- 
plication to  a  case  where  imprisonment  is  imposed  as  the  punishment  either  in  whole 
or  in  part.  It  applies  only  to  pecuniary  fines  and  costs.  Where  imprisonment  is  pari 
of  the  punishment,  articles  857,  858,  Code  of  Criminal  Procedure,  regulate  the  man- 
ner of  enforcing  that  portion  of  the  judgment,  while  article  3729,  Revised  Statutes, 
provides  for  the  labor  of  the  convict  during  such  imprisonment. 

2.  Same—Where  Punishment  Is  Imprisonment  and  Fine. 

In  misdemeanor  cases,  where  the  punishment  is  both  imprisonment  and  fine,  the  ' 
law  contemplates  that  both  punishments  be  enforced.    The  law  seems  to  contem* 
plate  that  the  imprisonment  shall  be  first  enforced,  and  afterwards  the  pecuniary 
fine  discharged  in  some  of  the  ways  provided  by  the  Revised  Statutes;  both  can  not 
be  enforced  at  the  same  time. 

8.    Same. 

A  party  convicted  of  aggravated  assault,  whose  punishment  is  assessed  at  im- 
prisonment for  twelve  months  in  the  county  jail,  and  a  fine  of  |500,  and  .who  is  hired 
.out  to  work  on  1>he  public  roads,  is  not  entitled  to  be  discharged  because  he  has 
worked  one  year;  but  he  is  still  liable  for  the  fine  of  |500  and  costs;  and  as  to  that 
fine  he  has  his  option  of  remaining  in  custody  until  said  fine  and  costs  are  paid,  or 
until  the  expiration  of  twelve  months  longer,  or  he  can  pay  the  fine  and  costs  and 
be  discharged  at  once. 

Appeal  from  the  District  Court  of  Wise.  Tried  below  before  Hon. 
J.  W.  Paitebson. 

The  opinion  states  the  ease. 

McMurray  dk  Oose,  for  relator. 

Mann  Trice,  Assistant  Attorney-General,  for  respondent. — Appellant 
was  charged  with  assault  to  rape;  was  found  guilty  of  an  aggravated 
assault^  and  his  punishment  assessed  at  twelve  months  confinement  in  the 
county  jail  and  a  fine  of  $500.  He  was  put  in  the  custody  of  an  oflScer 
and  placed  at  work  on  the  public  roads  of  Wise  County,  and  after  the 
expiration  of  one  year  sued  out  a  writ  of  habeas  corpus,  contending  that 
his  service  of  one  year  entitled  him  to  a  discharge,  although  he  had  not 
paid  the  fine  and  costs.  Upon  the  hearing  before  the  district  judge,  he 
was  remanded  to  custody  until  he  had  paid  the  fine  and  costs.  The  re- 
lator contends  that  the  proviso  in  article  3739,  Revised  Statutes,  entitles 
him  to  a  discharge.  Said  proviso  reads  as  follows:  "No  convict  under 
this  chapter  shall  ever  be  required  to  work  or  be  hired  for  more  than  one 
year.*'  When  considered  alone,  and  without  reference  to  other  statutory 
provisions,  this  position  seems  plausible,  but  when  considered  in  con- 
nection with  article  603  of  the  Penal  Code,  affixing  the  punishment  for 
an  aggravated  assault,  it  is  obvious  that  if  relator's  construction  be 
adopted,  the  proviso  in  said  article  regulating  county  convicts  would 
operate  as  a  repeal  of  so  much  of  article  603  as  authorized  the  jury  to  im- 
pose a  fine  of  not  less  than  $25  nor  more  than  $1000,  or  imprisonment  not 
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less  than  one  month  nor  more  than  two  years,  or  by  both  such  fine  and 
imprisonment.  It  is  not  believed  that  this  proviso  in  relation  to  county 
convicts  was  ever  intended  by  the  Legislature  to  operate  as  a  repeal  of 
this  or  any  other  statute  fixing  the  penalty  as  a  punishment  for  crime. 
The  punishment  for  each  offense  against  the  penal  law  is  made  certain  by 
the  statute,  and  unless  expressly  repealed  the  same  will  be  enforced.  Be- 
peals  by  implication  not  being  favored  by  courts,  it  is  respectfully  sub- 
mitted that  the  same  should  not  be  here  indulged. 

DAVIDSON,  Judge. — Under  an  indictment  charging  him  with  as- 
sault with  intent  to  rape,  relator  was  convicted  of  an  aggravated  assault 
•  and  battery,  and  his  punishment  assessed  at  twelve  months*  imprison- 
ment in  the  county  jail,  and,  in  addition  thereto,  a  fine  of  $500  was  im- 
posed by  the  verdict  of  the  jury. 

This  conviction  occurred  June  15,  1896.  In  obedience  to  this  judg- 
ment, relator  was  held  in  confinement  for  twelve  months,  and  placed  at 
work  upon  the  public  roads  in  Wise  County,  where  the  conviction  oc- 
cxirred;  and  after  the  expiration  of  the  -twelve  months,  to  wit,  on  the  12th 
day  of  July,  1897,  he  resorted  to  the  writ  of  habeas  corpus  for  his  dis- 
charge. The  writ  was  granted  by  Hon.  J.  W.  Patterson,  Judge  of  the 
Forty-third  Judicial  District,  who,  after  hearing  the  matters  in  con- 
troversy, remanded  relator  to  custody  until  the  fine  and  costs  were  paid. 

RelaWfi  contention  is  that,  under  article  3739  of  the  Revised  Statutes 
of  1895,  he  is  entitled  to  his  discharge,  because  he  has  been  confined 
for  the  space  of  twelve  months.  Said  article  reads  as  follows:  ^'When 
a  convict  who  has  been  committed  to  jail  in  default  of  payment  of  fine 
and  costs  is  required  to  do  manual  labor,  he  shall  be  credited  upon  such 
fine  and  costs  at  the  rate  of  fifty  cents  for  each  day  he  may  labor,  and 
upon  satisfaction  of  such  fine  and  costs  in  full  at  said  rate  he  shall  be 
discharged:  provided,  such  work  shall  be  performed  on  public  streets 
or  roads,  or  on  county  poor  farms.  No  convict  under  this  chapter  shall 
ever  be  required  to  work  or  be  hired  for  more  than  one  year.*'  This 
article  has  no  application  to  a  case  where  imprisonment  is  imposed  as  the 
punishment,  either  in  part  or  in  whole.  It  applies  only  to  pecuniary 
fines  and  the  costs.  In  misdemeanor  cases,  where  imprisonment  is  a  part 
of  the  punishment,  articles  857  and  858,  Code  of  Criminal  Procedure, 
regulate  the  manner  of  enforcing  that  portion  of  the  judgment;and  article 
3729,  Revised  Statutes  1895,  provides  for  their  labor  during  such  im- 
prisonment. Where  the  punishment  in  misdemeanor  cases  is  both  im- 
prisonment and  fine,  the  law  contemplates  that  both  punishments  shall 
be  enforced,  the  imprisonment  to  be  suffered  as  above  indicated,  and  the 
hiring  out  of  the  convicts  or  working  them  upon  the  poor  farm  or  other- 
wise, in  accordance  with  the  rules  laid  down  in  the  Revised  Statutes  in 
reference  to  that  subject.  The  statute  seems  to  contemplate  that  the 
imprisonment  shall  be  first  enforced,  and  afterw'ards  the  pecuniary  fine 
discharged  in  some  of  the  ways  provided  by  the  Revised  Statutes.  In  our 
judgment,  both  can  not  be  enforced  at  the  same  time.    The  law  does 
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not  authorize  this  means  of  enf  ordng  the  judgment.  The  fine  is  a  part  of 
the  same  punishment^  but  in  addition  to  that  of  imprisonment.  We  deem 
it  unnecessary^  under  this  view  of  'the  case>  to  discuss  the  question  as  to 
whether  the  provisions  of  article  3739,  Revised  Statutes  1895,  repeal 
by  implication  any  of  the  punishment  attached  to  misdemeanors,  where 
the  fine  would  be  of  sufficient  amount  to  require  more  than  twelve  months 
to  discharge  it  by  working  upon  the  county  poor  farm,  public  roads,  or 
by  hiring  out  the  convict.  As  this  case  is  presented,  this  question  is 
not  before  us.  If,  after  the  expiration  of  twelve  months  of  service  under 
that  portion  of  the  judgment  imposing  the  $500  fine,  relator  should  seek 
his  discharge  under  the  terms  of  article  3739,  then  the  question  would  be 
before  us. 

We  are  of  opinion  that  the  trial  judge  was  correct  in  remanding  the 
relator  until  the  fine  and  costs  were  paid,  or  at  least,  if  they  have  not 
been  paid  in  the  meantime,  for  the  space  of  twelve  months.  Relator 
has  the  option  of  remaining  in  custody  until  the  fine  and  costs  are  paid, 
or  if  the  provisions  of  article  3739,  Revised  Statutes  1895  are  legal,  until 
the  expiration  of  the  twelve  months  provided  therein,  or  he  can  pay  the 
fine  and  costs,  and  be  discharged  at  once. 

As  presented  to  us,  the  judgment  must  be  affirmed;  and  it  is  so  or- 
dered. 


HtTBT,  Presiding  Judge,  absent 


Affirmed. 


Ex  Pabtb  Hbnbt  Bbown. 

No.  1667.    Decided  November  10.  1807. 

1.    Cold  Storage  Aet-Constitational  Iaw— Title  of  Act. 

The  Act  of  the  Twenty-fifth  Legislature,  known  as  "The  Cold  Storage  Act,"  which 
is  entitled,  "An  act  to  define  and  prevent  cold  storage  in  a  local  option  county,  pre- 
cinct, city,  town,  or  subdivision  of  a  county,  and  to  affix  a  penalty  for  running,  keep- 
ing, or  maintaining  them  in  such  county,  city  or  town,  or  subdivision,"  is  not  ob- 
noxious to  section  35  of  article  3  of  the  Constitution  invalidating  laws  where  the 
substance  of  the  act  is  not  embraced  in  the  title.  The  title  sufficiently  embraces  the 
subject  matter  of  the  act. 

SL    Same— Inalienable  Bigliti'-Biglit  to  Fosmm  and  tJae  ProiMrtT— Follee 
Beffulations. 

Among  the  inalienable  fundamental  privileges  and  rights  of  the  citizen  is  the  right 
to  acquire  and  possess,  and  the  right  to  the  free  use  and  exercise  of  his  property,  if 
not  in  detriment  to  the  rights  of  others,  and  this  right  also  embraces  the  privilege  of 
a  citizen  to  keep  in  his  possession  the  property  of  another;  and,  while  it  is  true  the 
State  may  interfere,  under  its  police  power,  to  prohibit  the  keeping  of  property  in- 
jurious to  the  lives,  health,  and  comfort  of^all  persons,  the  Legislature  is  not  autho- 
rized, under  *the  guise  of  a  police  regulation,  to  invade  the  fundamental  privileges 
and  interfere  with  the  full  enjoyment  by  the  citizen  of  his  recognized  property  rights. 
If,  therefore,  a  statute  purporting  to  have  been  enacted  to  protect  the  public  health, 
the  public  morals,  or  the  public  safety,  has  no  real  or  substantial  relation  to  those 
■abjectly  it  ]■  the  duty  of  the  courts  to  so  adjudge. 


Digitized  by  LjOOQiC 


296  38th  Texas  Cbikinal  Eepobts.  ITykr, 

3.  Same— Abridgment  of  PrivilegeB  and  Immunities. 

The  keeping  of  liquors  in  his  possession  by  a  person,  whether  for  himself  or  for 
another,  unless  he  does  so  for  the  illegal  sale  of  it  or  for  some  other  improper  pur- 
pose, can  by  no  possibility  injure  or  affect  the  health,  morals,  or  safety  of  the  public; 
and  therefore  a  statute  prohibiting  such  keeping,  as  does  the  "Gold  Storage  Act/'  is 
not  a  legitimate  exercise  of  the  police  power.  It  is  an  abridgment  of  the  privileges 
and  immunities  of  the  citizen,  without  legal  justification,  and  therefore  void. 

4.  Same— Local  Option— Is  Exclusive  in  the  Territory. 

The  constitutional  provision,  article  16,  section  20,  giving  the  Legislature  authority 
to  enact  laws  with  regard  to  the  adoption  of  local  option  by  the  people,  is  exclusive 
of  any  other  method  to  be  pursued  by  the  Legislature  for  dealing  with  the  question, 
at  least  so  far  as  the  same  territory  is  concerned,  where  local  option  has  been 
adopted.  The  purpose  and  effect  of  the  constitutional  provision  was,  and  is,  to  re- 
strict and  limit  the  legislative  authority  to  the  powers  expressly  granted  therein,  and 
consequently  a  legislative  act,  not  within  the  legitimate  scope  of  this  express  grant, 
such  as  this  "Cold  Storage  Act,"  unless  it  is  a  fair  and  reasonable  exercise  of  the 
police  power,  must  be  held  unconstitutional  and  void. 

Appeal  from  Williamson  County.    Tried  below,  in  chambers,  before 
Hon.  W.  F.  RoBEBTSON,  County  Judge. 
The  opinion  states  the  case. 

W.  W,  Nelms,  for  relator.— The  "Cold  Storage  Act,''  chapter  99,  Ses- 
sion Laws  of  the  Twenty-fifth  Legislature,  is  null  and  void  because  it  con- 
tains more  than  one  subject  and  has  more  than  one  object;  and  because 
the  provisions  of  the  act  are  not  set  out  in  its  caption.  Cannon  v.  Hemp- 
hill, 7  Texas,  208;  San  Antonio  v.  Gould,  34  Texas,  74;  State  v.  McCrack- 
en,  42  Texas,  385;  Giddings  v.  San  Antonio,  47  Texas,  556. 

Chapter  99  of  the  Session  Laws  of  the  Twenty-fifth  Legislature,  en- 
titled "An  act  to  define  and  prevent  cold  storage  in  a  local  option  county, 
precinct,  city,  town,  or  subdivision  of  a  county,  and  to  affix  a  penalty 
for  running,  keeping  or  maintaining  them  in  such  county,  city,  town,  or 
subdivision,''  is  in  pari  materia  with  articles  3384  to  3389  inclusive  of 
Revised  Statutes  of  1895.  Cain  v.  State,  20  Texas,  355;  Napier  v. 
Hodges,  31  Texas,  287;  Taylor  v.  State,  3  Texas  Crim.  App.,  169;  Walker 
V.  State,  7  Texas  Crim.  App.,  245;  Bryan  v.  Sundberg,  5  Texas,  418;  Sil- 
man  v.  Wolf,  26  Texas,  68. 

It  is  a  well  settled  rule  in  the  construction  of  statutes,  and  for  the  pur- 
pose of  arriving  at  the  legislative  intent,  that  all  laws  in  pari  materia, 
or  upon  the  same  subject  matter,  are  to  be  taken  together,  examined, 
and  construed  as  one  law.  The  law  in  issue  in  this  case  being  applicable 
only  to  local  option  counties,  etc.,  and  limited  in  its  operation  to  local 
option  counties,  etc.,  in  which  the  local  option  law  has  been  adopted, 
it  is  clear  that  the  act  is  a  part  of,  and  should  be  considered  and  con- 
strued with  the  other  local  option  laws  on  bur  statute  books. 

If  this  is  not  true,  then  the  act  in  issue  is  void  and  of  no  force  and 
effect,  because  it  is  beyond  the  power  of  the  Legislature  to  pass  local  or 
special  laws  of  this  nature. 

It  will  therefore  be  considered  that  the  law  in  issue  is  in  pari  materia 
with  all  other  laws  upon  the  local  option  question,  and  that  the  Legisla- 
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ture  is  controlled  in  its  enactment  by  the  same  constitational  limitations 
which  govern  it  in  other  local  option  measures. 

The  law  in  issue,  chapter  99,  Session  Laws  of  the  Twenty-fifth  Legis- 
lature, regular  session,  is  in  violation  of  section  20,  article  16,  of  our  Con- 
stitution, and  is  therefore  void.  Const.,  art.  16,  sec.  20;  Cline  v.  State,  36 
Texas  Crim.  Rep.,  320;  Holley  v-  State,  14  Texas  Crim.  App.,  506;  Smith 
V.  State,  18  Texas  Crim.  App.,  464;  Stallworth  v.  State,  16  Texas  Crim. 
App.,  346;  McMillan  v.  State,  18  Texas  Crim.  App.,  375;  Ex  Parte  Lynn, 
19  Texas  Crim.  App.,  293;  Steele  v.  State,  19  Texas  Crim.  App.,  425; 
Ninenger  v.  State,  25  Texas  Crim.  App.,  450;  Hunt  v.  State,  22  Texas 
Crim.  App.,  398;  Ex  Parte  Kennedy,  23  Texas  Crim.  App.,  79;  Stockton 
V.  Montgomery,  DalL,  475;  Cox  v.  State,  8  Texas  Crim.  App.,  254. 

Section  20  of  article  16  of  the  Constitution  of  this  State  is  as  follows: 
'T^he  Legislature  shall  at  its  first  session  enact  a  law  whereby  the  quali- 
fied voters  of  any  county,  justice  precinct,  town,  city,  or  [subdivision  of 
a  county,  as  may  be  designated  by  the  commissioners  court  of  such 
county],  may  by  a  majority  vote  determine  from  time  to  time  whether 
the  ssde  of  intoxicating  liquors  shall  be  prohibited  within  the  prescribed 
limits.'' 

In  this  State  all  political  power  is  inherent  in  the  people.  Each  and 
every  co-ordinate  branch  of  our  government  is  created  and  exists  by  vir- 
tue of  the  will  of  the  people,  expressed  in  their  Constitution,  The  es- 
sential nature  and  object  of  constitutional  law  is  restrictive  upon  the 
powers  of  the  several  departments  of  the  government,  and  its  provisions 
are  mandatory. 

Being  simply  a  chart  containing  limitations  upon  powers,  whenever 
the  Constitution  declares  how  power  may  be  exercised  over  any  subject, 
then  no  power  can  be  exercised  over  that  sul)ject  in  any  manner  not 
clearly  within  the  plain  import  of  the  Constitution.  Mere  silence,  or 
failure  to  provide  for  some  particular  feature  of  the  subject,  can  not  be 
construed  into  a  neglect  or  omission  or  an  ignoring  of  that  feature.  Hol- 
ley V.  State,  14  Texas  Crim.  App.,  613. 

In  article  16,  section  20,  of  the  Constitution,  the  people  have  placed 
a  limitation  upon  the  power  of  the  Legislature  over  this  subject.  What 
was  the  purpose  of  the  people  in  enacting  such  a  Constitutional  provision? 
Clearly  it  was  that  the  authority  to  permit  or  prohibit  the  sale  of  in- 
toxicating liquors  should  remain  with  the  people,  to  be  exercised  by  them 
as  a  majority  of  the  qualified  voters  of  any  county,  precinct,  etc.,  might 
determine.  The  only  power  conferred  by  them  on  the  Legislature,  and 
which  they  intended  should  be  exercised  by  the  Legislature  upon  this  sub- 
ject, was  the  power  and  duty  to  enact  laws  prescribing  the  time  and  man- 
ner of  holding  these  elections.  The  authority  was  even  denied  the  Legis- 
lature to  prescribe  and  fix  the  limits  of  the  territory  in  which  the  elec- 
tions might  be  held;  and  the  Legislature  itself  recognized  this  limita- 
tion by  submitting  to  the  people  in  1891  an  amendment  to  section  20, 
article  16,  of  the  Constitution,  enlarging  the  power  of  the  Legislature, 
to  enable  them  to  enact  a  law  permitting  local  option  elections  to  be 
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held  in  such  subdivision  of  a  county  as  might  be  designated  by  the  com- 
missioners courts  of  such  county.  This  amendment  was  adopted  by  a 
majority  vote  of  the  people^  and  the  Legislature  has  since  exercised  the 
power  thereby  received. 

The  Constitution  having  defined  the  circumstances  under  which  the 
people  may  prohibit  the  sale  of  intoxicating  liquors^  under  legislative 
enactment,  the  rule  of  construction  to  be  applied  to  that  provision,  as 
laid  down  by  Mr.  Cooley  (Const.  Lim.,  pp.  78,  79  of  sixth  edition)  is: 
^'When  the  Constitution  defines  the  circumstances  under  which  a  right 
may  be  exercised  or  a  penalty  imposed,  the  specification  is  an  implied 
prohibition  against  legislative  interference  to  add  to  the  condition  or  to 
extend  the  penalty  to  other  cases.^' 

As  seen  by  its  caption,  the  act  in  issue  is  intended  to  prevent  what  is 
therein  defined  as  a  cold  storage  within  the  prescribed  limits  of  local 
option  territory,  and  has  no  reference  whatever  to  a  sale.  This  court 
has  repeatedly  held,  in  the  cases  cited  above,  that  the  power  of  the 
Legislature  over  this  subject  is  limited  and  restricted  by  the  terms  of 
section  20,  article  16,  of  the  Constitution,  to  the  enactment  of  laws  which 
submit  to  a  vote  of  the  people  the  single  proposition  of  whether  or  not 
the  sale  of  intoxicating  liquors  shall  be  prohibited  in  certain  territory 
This  being  true,  by  what  authority  did  the  Legislature  pass  this  act  in 
issue?  Boiled  down,  the  effect  of  this  law  in  issue  is  to  prohibit  any 
person  from  being  in  any  manner  concerned  in  the  keeping  of  intoxicat- 
ing liquors,  for  another,  within  local  option  territory,  and  prohibiting  any 
person  from  taking  or  receiving  an  order  for  any  intoxicating  liquor, 
to  be  shipped  to  any  person  in  any  manner  interested  in  any  cold  storage 
as  defined  by  the  act. 

The  act  in  issue  is  retroactive  and  ex  post  facto  in  its  nature  with  ref- 
erence to  that  part  of  the  State  in  which  local  option  was  in  effect  at 
the  time  of  its  passage,  and  is  therefore  to  that  extent  void. 

The  Legislature  of  this  State  has  never  at  any  time  had  the  power 
to  enact  any  law  restricting  or  prohibiting  the  sale  of  intoxicating  liquors 
since  the  adoption  of  the  Constitution  of  1876.  The  power  was  never 
delegated  to  the  Legislature,  but  by  express  constitutional  provision  was 
excepted  from  the  other  powers  conferred,  and  retained  by  the  people 
themselves.  The  Legislature  is  a  creature  of  the  Constitution,  and  can 
not  rise  above  it,  and  no  power  on  earth  can  call  laws  upon  this  subject 
into  effect  except  the  sovereign  will  of  the  people,  expressed  in  the  man* 
ner  provided  by  them. 

Should  we  concede  that  the  Legislature  has  full  power  over  the  ques- 
tion to  pass  any  laws  they  may  deem  proper,  subject  to  the  vote  of  the 
people  in  certain  prescribed  limits,  still  no  one  would  contend  that  such 
laws  would  be  effective  until  the  people  had  voted  upon  them. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. — ^Eelator  was 
remanded  to  answer  a  charge  of  violating  what  is  known  as  the  '^Cold 
Storage  Act,^'  the  charge  being  for  the  soliciting  and  taking  orders  for 
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intoxicating  liquors  to  be  shipped  to  a  person  who  then  and  there  kept 
and  maintained  and  managed  a  cold  storage  in  a  justice  precinct  where 
local  option  was  in  force. 

It  is  contended  that  said  act  is  violative  of  section  20,  article  16,  of 
the  Constitution.  This  clause  of  the  Constitution  prescribes  the  mode 
and  manner  of  adopting  laws  to  prohibit  the  sale  of  intoxicating  liquor, 
and  in  so  far  as  this  subject  is  to  be  accomplished,  this  clause  of  the 
organic  law  furnishes  the  rule.  It  does  not  follow,  however,  that  the 
adoption  of  local  option  exhausts  legislative  authority  and  control  over 
the  subject  matter,  i.  e.,  intoxicating  liquors.  In  so  far  as  the  adoption 
of  the  law  is  concerned,  this  clause  of  the  Constitution  furnishes  a  rule 
and  operates  as  a  limitation  upon  legislative  authority  to  adopt  local 
option  in  any  other  manner.  It  will  be  noted,  however,  that  there  is  no 
limitation  upon  legislative  authority  in  regard  to  fixing  the  penalty  or 
providing  generally  for  the  enforcement  of  such  laws.  The  Legislature 
is  invested  with  plenary  power  to  fix  the  penalties  and  prescribe  the  pro- 
cedure in  order  to  make  effective  the  will  of  the  people  when  it  has  been 
declared  by  them  that  prohibition  shall  be  enforced  in  a  given  locality, 
and  there  is  no  limitation,  either  express  or  implied,  to  be  found  in  the 
Constitution  that  will  restrict  this  power.  Certainly  no  limitation  by 
implication  could  arise.  The  rule  is  that  limitation  upon  legislative 
authority  is  to  be  strictly  construed,  and  not  to  be  given  effect  as  against 
the  general  power  of  the  Legislature  unless  such  limitations  clearly  in- 
hibit the  act  in  question.  Baldwin  v.  State,  21  Texas  Crim.  App.,  691; 
Davidson  v.  State,  4  Texas  Crim.  App.,  546;  Ex  Parte  Cooper,  3  Texas 
<3rim.  App.,  489. 

Appellant  contends  that  the  act  in  question  must  be  construed  and 
read  in  pari  materia  with  the  local  option  law,  and  as  it  only  applies  to 
-certain  localities,  is  special,  and  therefore  void.  The  act  operates  alike 
as  to  all  the  people  within  the  same  territory  sought  to  be  affected,  and 
under  repeated  decisions  is  not  a  local  or  special  law  within  the  meaning 
of  the  Constitution.  Cordova  v.  State,  6  Texas  Crim.  App.,  207;  Hand- 
line  V.  State,  6  Texas  Crim.  App.,  347. 

As  before  stated,  the  power  of  the  Legislature  to  prescribe  penalties 
for  violations  of  the  local  option  law  is  untramelled  by  any  positive  or 
implied  limitation,  but  it  is  clearly  the  duty  of  the  Legislature  to  pass 
such  laws  as  will  render  effective  the  will  of  the  people  in  adopting  local 
•option.  If,  then,  the  act  be  in  pari  materia  with  the  local  option  law, 
it  is  simply  in  aid  of  such  law  and  designed  to  more  effectually  accom- 
plish the  purpose  for  which  local  option  was  adopted.  If  viewed  in  this 
light  both  acts  should  stand,  the  rule  being  as  follows:  "Where  enact- 
ments separately  made  are  read  in  pari  materia,  they  are  treated  as  having 
formed  in  the  minds  of  the  enacting  body  parts  of  a  connected  whole, 
though  considered  by  such  body  at  different  dates,  and  under  distinct  and 
varied  aspects  of  the  common  subject.  Such  a  principle  is  in  harmony 
with  the  actual  practice  of  legislative  bodies,  and  is  essential  to  give  unity 
to  the  laws  and  connect  them  in  a  symmetrical  system.    Such  statutes 
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are  taken  together  and  construed  as  one  system^  and  the  object  is  to  carry 
into  effect  the  intention.  It  is  to  be  inferred  that  a  code  ol  statutes  re- 
lating to  one  subject  was  governed  by  one  spirit  and  policy,  and  was 
intended  to  be  consistent  and  harmonious  in  its  several  parts  and  pro- 
visions/^   Suth.  Stat.  Con.,  sec.  288. 

Because. the  Legislature  has  affixed  a  general  penalty  for  a  sale  of  in- 
toxicating liquor  it  does  not  follow  that  its  power  was  thereby  exhausted 
over  the  entire  subject  of  intoxicating  liquor  in  local  districts,  but  it 
might  go  further  and  prescribe  different  penalties  under  different  circum- 
stances. For  instance,  it  might  impose  a  greater  penalty  for  a  sale  on 
Simday,  or  for  a  sale  in  a  private  house,  than  in  an  ordinary  saloon,  or 
vice  versa.  Black  on  Intox.  Liq.,  sec.  648;  11  Am.  and  Eng.  Enc.  of  Lslw, 
605,  606.  The  question  as  to  what  penalties  should  be  imposed,  or  what 
legislation  adopted  to  effectually  enforce  the  local  option  law,  is  one 
peculiarly  addressed  to  legislative  discretion,  and  if,  in  the  exercise  of 
such,  discretion,  legislative  restrictions  should  be  thrown  around  the 
handling,  storing,  or  keeping  of  intoxicating  liquor,  such  acts  should  be 
sustained  as  in  furtherance  of  the  enforcement  of  prohibition.  Bare 
possession  with  intent,  etc.,  can  be  made  a  crime  by  the  Legislature. 
Black  on  Intox.  Liq.,  sec.  58. 

If  it  be  conceded  that  section  16  of  article  20  of  the  Constitution  fur- 
nishes the  rule  as  to  legislative  action  in  reference  to  prohibiting  the 
sale  of  intoxicating  liquor,  it  by  no  means  follows  that  this  would  operate 
as  a  limitation  upon  legislative  authority  in  reference  to  all  manner  of 
legislation  in  regard  to  intoxicating  liquor.  Following  the  rule  that  the 
limitations  imposed  must  be  strictly  construed  and  not  given  effect  as 
against  the  general  power  of  the  Legislature,  the  limitation  could  not 
extend  beyond  legislation  in  regard  to  sales  of  intoxicating  liquor.  There- 
fore, the  power  to  regulate  the  handling,  storing,  carriage,  or  use  of  in- 
toxicants would  be  unimpaired.  This  power  is  part  of  the  police  power 
of  government,  and  is  inherent.    Black  on  Intox.  liq.,  sees  39-65. 

Again,  in  reference  to  that  portion  of  the  statute  upon  which  this 
prosecution  is  predicated.  If  the  Legislature  has  power  to  prohibit  sales 
(this  is  conceded),  would  it  not  have  the  power  to  enact  laws  designed  to 
circumvent  a  sale  by  imposing  a  penalty  upon  the  purchaser  of  the  in- 
hibited article,  or  to  impose  a  penalty  against  all  persons  for  designated 
acts  in  furtherance  of  an  unlawful  sale?  Ordinarily  the  inhibition  and 
penalty  is  directed  against  the  seller.  But  it  seems  clear  that  it  is  within 
legislative  discretion  to  punish  the  buyer  as  well.  Black  on  Intox.  Liq., 
sec.  381. 

It  is  the  evident  purpose  of  the  act  to  aid  in  the  better  enforcement 
of  the  local  option  law,  and  to  punish  infractions  thereof.  There  is  no 
express  or  implied  prohibitions  against  any  of  its  provisions  to  be  found 
in  the  organic  law,  and  it  should  be  upheld. 

The  title  to  the  act  in  question  is  to  ''prevent  cold  storage  in  local 
option  precincts,  city,  town,  or  subdivision  of  a  county,  and  to  affix  a 
penalty  for  running,  keeping,  or  maintaining  them  in  such  county,  city. 
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town  or  subdivision."  After  defining  the  cold  storage  and  denouncing 
the  keeping  or  being  interested  in  keeping  the  same,  it  is  made  unlawful 
for  any  person  to  solicit  or  take  orders  for  any  intoxicating  liquors  what- 
ever, to  be  sent  or  shipped  to  any  person  who  may  keep,  maintain,  or  man- 
age the  cold  storage.  This  is  germane  to  the  main  subject  treated,  and 
siiflBciently  indicated  by  the  caption.  The  article  of  the  Constitution 
requiring  the. subject  matter  of  legislation  to  be  embraced  in  the  title  has 
been  liberally  construed  and  held  that  the  generality  of  the  title  is  no 
objection  to  an  act,  so  long  as  it  is  not  made  to  cover  legislation  in- 
congruous in  itself,  and  which  by  no  fair  intendment  can  be  con- 
sidered as  having  the  necessary  or  proper  connection.  Floeck  v.  State, 
34  Texas  Crim.  Bep.,  314;  Ex  Parte  Mabry,  5  Texas  Crim.  App.,  28;  Eng- 
lish V.  State,  7  Texas  Crim.  App.,  171. 

JHENDERSON ,  Judge. — Appellant  was  charged  by  information  in  the 
County  Court  of  Williamson  County  with  violating  what  is  known  as  the 
**CQld  Storage  Act."  He  was  arrested  under  said  information,  and  sued 
out  a  writ  of  habeas  corpus  before  the  county  judge,  who,  after  hearing 
the  case,  remanded  the  applicant  to  the  custody  of  the  sheriflE  to  answer 
said  information;  and  from  said  order  defendant  prosecutes  this  appeal. 

The  contention  of  appellant  is  that  the  Act  of  the  Tweniy-fifth  Legis- 
lature (page  128)  entitled  "An  act  to.  define  and  prevent  cold  storage  in 
a  local  option  county,  precinct,  city,  town,  or  subdivision  of  a  county, 
and  to  affix  a  penalty  for  running,  keeping,  or  maintaining  them  in  such 
county,  city  or  town,  or  subdivision,"  is  unconstitutional  and  void.  We 
understand  the  grounds  of  his  contention  to  be  that  said  act  is  void  (1) 
because  the  caption  of  said  act  is  not  in  accordance  with  section  35  of 
article  3  of  the  Constitution;  (2)  because  the  act  itself  is  an  invasion  of 
the  rights  of  private  property,  not  authorized  by  the  Constitution;  (3) 
that  said  act  is  violative  of  section  20  of  article  16  of  our  State  Constitu- 
tion (said  section  known  as  the  "Local  Option  Clause"). 

Without  quoting  in  extenso  the  act  in  question,  we  will  condense  the 
provisions  of  said  act.  In  section  1  an  attempt  is  made  to  define  what 
a  cold  storage  is.  It  provides:  (1)  That  any  building,  etc.,  in  any  local 
option  district,  which  may  be  kept  or  maintained  for  the  purpose  of  stor- 
ing, cooling,  or  keeping  intoxicating  liquors,  etc.,  for  others,  is  a  cold 
storage;  (2)  or  any  building,  etc.,  in  any  local  option  district,  which  shall 
be  used  or  kept  to  store  or  keep  for  any  other  person  than  the  owner 
any  intoxicating  liquors,  etc.,  is  a  cold  storage;  (3)  or  any  such  build- 
ing, etc.,  in  any  local  option  district,  where  the  agent,  owner,  etc.,  may 
solicit  or  take  any  orders  from  others  for  intoxicating  liquors,  to  be  sent 
or  delivered  to  such  owner,  etc.,  for  the  person  giving  such  order,  shall 
constitute  a  cold  storage.  The  second  section  of  said  act  provides,  sub- 
stantially:  (1)  That  any  owner,  agent,  etc.,  who  shall  keep,  etc.,  any  cold 
storage  house,  or  be  interested  in  keeping  the  same,  in  any  local  option 
district,  shall  be  guilty  of  a  misdemeanor,  etc.  (2)  Any  person  who  shall 
solicit  or  take  orders  for  any  intoxicating  liquors  to  be  sent  or  shipped  to. 
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any  person  who  may  keep,  etc.,  or  be  interested  in  the  keeping,  etc.,  of 
any  cold  storage  in  any  local  option  district,  shall  be  guilty  of  a  mis- 
demeanor, and  fined  not  less  than  $100  nor  more  than  $500,  and,  in  ad- 
dition thereto,  shall  be  imprisoned  in  the  county  jail  not  less  than 
twenty-five  nor  more  than  one  hundred  days.  Section  3  provides,  if  any 
owner,  etc.,  of  any  cold  storage,  where  local  option  is  in  force,  shall  solicit 
or  take  any  order  for  intoxicating  liquors  to  be  shipped  or  sent  into  any 
such  local  option  district,  and  such  intoxicating  liquors  shall  be  shipped 
or  sent  therein  by  reason  of  such  order,  that  the  same  shall  constitute  a 
sale  in  such  local  option  district. 

The  information  against  appellant  charges  that,  in  a  local  option  dis- 
trict, "he  was  the  owner  and  proprietor  and  the  agent  and  employe  of  the 
owner  and  proprietor  of  a  cold  storage,  and  was  interested  in  the  keep- 
ing, maintaining,  and  managing  a  cold  storage  within  said  justice  pre- 
cinct, and  that  he  did  then  and  there  solicit  and  take  orders  for  intoxi- 
cating liquors  to  be  shipped  to  a  person  who  then  and  there  kept,  main- 
tained, and  managed  a  cold  storage,  and  to  be  shipped  to  the  agent  and 
employe  of  a  cold  storage,  and  in  the  care  of  the  proprietor,  agent,  and 
employe  of  a  cold  storage." 

We  are  not  inclined  to  regard  said  act  as  violative  of  section  35  of  arti- 
cle 3  of  the  Constitution,  as,  in  our  opinion,  the  title  sufficiently  em- 
braces the  subject  matter  of  the  act.  The  effect  of  the  act,  however,  is 
to  make  criminal  the  act  of  any  person  who  may  keep  or  maintain  a  house 
in  a  local  option  district  for  the  storage,  keeping,  or  cooling  of  intoxicat- 
ing liquors  for  others,  or  the  owner,  proprietor,  etc.,  of  any  building,  etc., 
which  shall  be  used  to  store  such  intoxicating  liquors  for  others  than  the 
owner,  for  it  makes  criminal  the  act  of  any  person  who,  as  owner,  pro- 
prietor, etc.,  may  solicit  orders  from  others  for  intoxicating  liquors  to  be 
sent  or  delivered  to  such  owner,  etc. ;  that  is,  it  proposes  to  make  criminal 
the  act  of  keeping  or  storing  any  intoxicating  liquors  for  others  than  the 
owner  of  such  building,  in  any  house,  building,  etc.,  in  any  district  where 
local  option  is  in  force. 

If  we  had  no  provision  of  the  Constitution  on  the  subject  of  local  op- 
tion, we  believe  that  this  act  would  be  unconstitutional,  as  an  invasion  of 
the  fundamental  right  of  a  citizen  to  the  free  use  and  exercise  of  prop- 
erty, and  that  the  Legislature  would  not  be  authorized,  under  the  guise  of 
a  police  regulation,  to  so  interfere  with  the  enjo3nnnent  on  the  part  of  the 
citizen  of  his  property  rights.  Intoxicating  liquors  are  regarded  as  prop- 
erty, both  in  the  State  and  nation,  and  it  is  not  necessary  to  refer  to  acts 
of  legislation  or  decisions  of  the  courts  in  which  intoxicating  liquors  are 
so  regarded.  Furthermore,  we  have  a  distinct  constitutional  provision 
on  the  subject  of  the  power  of  the  Legislature  in  regard  to  the  liquor 
traffic.  That  constitutional  provision  is  as  follows:  "The  Legislature 
shall,  at  its  first  session,  enact  a  law  whereby  the  qualified  voters  of  any 
county,  justice  precinct,  town,  city,  or  such  subdivision  of  a  county  as 
may  be  designated  by  the  commissioners  court  of  such  county,  may,  by  a 
majority  vote,  determine  from  time  to  time  whether  the  sale  of  intoxicat- 
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ing  liquors  shall  be  prohibited  within  the  prescribed  limits."  Const., 
art.  16,  sec.  20.  It  occurs  to  us  that  this  expression  of  the  will  of  the  peo- 
ple on  the  subject  is  exclusive  of  any  other  method  to  be  pursued  by  the 
Legislature.  Whatever  may  be  said  as  to  the  power  of  the  Legislatures  of 
other  States,  with  no  express  provisions  of  their  Constitutions  on  this 
subject,  to  legislate  in  regard  to  the  liquor  traffic  under  the  general  police 
power,  the  same  does  not  apply  with  us.  We  have  an  express  provision 
on  the  subject,  and  that  provision  was  intended  to  prescribe  a  method 
of  dealing  with  the  question,  and  to  exclude  any  other  rule  or  method,  at 
least  so  far  as  local  option  territory  is  concerned.  See  HoUey  v.  State,  14 
Texas  Crim.  App.,  605;  Stallworth  v.  State,  16  Texas  Crim.  App.,  346; 
Steele  v.  State,  19  Texas  Crim.  App.,  426;  Ninenger  v.  State,  26  Texas 
Crim.  App.,  449. 

In  State  v.  Oilman  (West  Virginia),  reported  in  10  Southeastern  Re- 
porter, 283,  almost  the  identical  question  here  presented  came  before  that 
court;  and  the  views  of  the  learned  judge  who  delivered  the  opinion 
are  so  well  expressed  that  we  give  them  in  full:  ^^Has  the  Legislature  of 
this  State  the  constitutional  power  to  make  such  an  act  a  crime?  The 
fourteenth  amendment  to  the  Constitution  of  the  United  States  declares: 
TJfo  State  shall  make  or  enforce  any  law  which  shall  abridge  the  priv- 
ileges or  immunities  of  citizens  of  the  United  States;'  and  the  same 
amendment  makes  all  persons  bom  or  naturalized  in  the  United  States 
citizens  thereof.  It  is  conceded  that  the  ^privileges  and  immunities'  here 
protected  are  such  only  as  are  in  their  nature  fundamental — such  as  be- 
long of  right  to  the  citizens  of  all  free  governments,  and  which  have  at 
all  times  been  enjoyed  by  the  citizens  of  the  several  States  of  the  Union, 
from  the  time  of  their  becoming  free,  independent,  and  sovereign.  What 
these  fundamental  rights  are  it  is  not  easy  to  enumerate,  the  courts  pre- 
ferring not  to  describe  and  define  them  in  a  general  classification,  but  to 
decide  each  case  as  it  may  arise.  The  following,  however,  have  been  held 
to  be  embraced  among  them:  ^Protection  by  the  government;  the  en- 
joyment of  life  and  liberty,  with  the  right  to  acquire  and  possess  property 
of  every  kind,  and  to  pursue  and  obtain  happiness  and  safety,  subject  to 
such  re^raints  as  the  government  may  justly  prescribe  for  the  general 
good  of  the  whole.'  Washington,  J.,  in  Corfield  v.  Coryell,  4  Wash. 
C.  C,  380,  Fed.  Cas.,  No.  3230.  Connor  v.  Elliott,  18  How.,  591 ;  In  re 
Parrott,  6  Sawy.,  349, 1  Fed.  481,  6  Meyers  Fed.  Dec,  sec.  1000;  Butch- 
ers' Union  Slaughter-house  Co.  v.  Crescent  City  Livestock  Landing  Co., 
Ill  U.  S.,  746,  4  Sup.  Ct,  652.  These  are  inalienable  and  indefeasible 
rights,  which  no  man,  or  set  of  men,  by  even  the  largest  majority,  can 
taJce  from  the  citizen.  They  are  absolute  and  inherent  in  the  people,  and 
all  free  governments  must  recognize  and  respect  them.  Therefore  it  is 
incumbent  upon  the  courts  to  give  to  the  constitutional  provisions 
which  guaranty  them  a  liberal  construction,  and  to  hold  inoperative 
and  void  all  statutes  which  attempt  to  destroy  or  interfere  with  them. 
Cool.  Const.  Lim.  (35),  44.  It  can  hardly  be  questioned  that  the  right  to 
possess  property  is  one  of  these  rights,  and  that  that  right  embraces  the 
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privilege  of  a  citizen  to  keep  in  his  possession  property  for  another.  It 
is  not  denied  that  the  keeping  of  property  which  is  injurious  to  the  lives, 
health,  or  comfort  of  all  persons  may  be  prohibited  under  the  police 
power.  The  maxim,  *Sic  utere  tuo  ut  alienum  non  laedas,'  being  of  uni- 
versal application,  it  must,  of  course,  be  within  the  range  of  legislative 
action  to  define  the  mode  and  manner  in  which  every  one  may  so  use  his 
own  as  not  to  injure  others.  But  it  does  not  follow  that  every  statute 
enacted  ostensibly  for  the  promotion  of  these  ends  is  to  be  accepted  as  a 
legitimate  exercise  of  the  police  power  of  the  State;  and  much  less  is 
such  the  case  when  the  statute  is  merely  claimed  by  its  defenders  to  be 
intended  for  that  purpose.  The  court,  in  its  opinion  in  Mugler  v.  Kansas, 
says:  *The  courts  are  not  bound  by  mere  forms,  nor  are  they  to  be  misled 
by  mere  pretenses.  They  are  at  liberty — ^indeed,  are  under  a  solemn 
duty — ^to  look  at  the  substance  of  things,  whenever  they  enter  upon  the 
inquiry  whether  the  Legislature  has  transcended  the  limits  of  its  author- 
ity. If,  therefore,  a  statute  purporting  to  have  been  enacted  to  protect 
the  public  health,  the  public  morals,  or  the  public  safety  has  no  real  or 
substantial  relation  to  those  objects,  or  is  a  palpable  invasion  o!t  rights  se- 
cured by  the  fundamental  law,  it  is  the  duty  of  the  courts  to  so  adjudge, 
and  thereby  give  effect  to  the  Constitution.'  123  U.  S.,661,8  Sup.  Ct,,  273. 
The  keeping  of  liquors  in  his  possession  by  a  person,  whether  for  him- 
self or  for  another,  unless  he  does  so  for  the  illegal  sale  of  it,  or  for  some 
otner  improper  purpose,  can  by  no  possibility  injure  or  affect  the  health, 
morals,  or  safety  of  the  public;  and  therefore  the  statute  prohibiting  such 
keeping  in  possession  is  not  a  legitimate  exercise  of  the  police  power.  It 
is  an  abridgement  of  the  privileges  and  immunities  of  the  citizen,  with- 
out any  legal  justification,  and  therefore  void.  But  it  seems  to  me  the 
said  provision  of  the  statute  is  in  violation  of  that  provision  of  our  State 
Constitution  which  declares  that  *laws  may  be  passed  regulating  or  pro- 
hibiting the  sale  of  intoxicating  liquors  within  the  limits  of  this  State.* 
Art.  6,  sec.  46.  While  it  is  admitted  to  be  a  well-settled  principle  that 
the  Legislature  has  the  same  unlimited  power  in  regard  to  legislation 
which  resides  in  the  British  Parliament,  except  where  it  is  restrained 
either  by  the  State  or  Federal  Constitutions,  still  it  is  equally  true  that 
these  constitutional  limitations  are  not  confined  to  express  inhibitions, 
for  there  are  but  few  positive  restraints  upon  the  legislative  power  con- 
tained in  the  Constitution.  The  third  article,  or  *Bill  of  Rights'  lays 
down  the  ancient  limitations  which  have  always  been  considered  essential 
in  a  constitutional  government,  whether  monarchial  or  popular;  and 
there  are  scattered  through  the  instrumeJit  some  other  express  provi- 
sions in  restraint  of  legislative  authority.  But  the  affirmative  prescrip- 
tions and  general  arrangements  of  the  Constitution  are  far  more  fruitful 
of  restraints  upon  the  legislative  power.  Every  positive  direction  con- 
tains an  implication  against  everything  contrary  to  it,  or  which  would 
frustrate  or  disappoint  the  purpose  of  that  provision.  The  frame  of  the 
government,  the  grant  of  legislative  power  itself,  the  organization  of  the 
executive  authority,  and  the  erection  of  the  principal  courts  of  justice. 


GooqIc 


Digitized  by  VjOOQ 


1897.]  Ex  Pahte  Bbown.  305 

create  implied  limitations  upon  the  law-making  authority,  as  strong  as 
though  a  negative  was  expressed  in  each  instance.  Cool.  Const.  Lim., 
87;  People  v.  Draper,  15  N.  Y.,  543.  If  the  people  had  not  made  the 
provision  above  quoted  a  part  of  the  Constitution,  the  Legislature  would, 
so  far  as  that  instrument  is  concerned,  have  had  plenary  and  unrestricted 
authority  to  deal  with  liquors  in  any  manner  it  chose  to  do.  But  the 
people,  by  declaring  that  'laws  may  be  passed  regulating  or  prohibiting 
the  sale  of  intoxicating  liquors,'  according  to  the  principles  we  have  an- 
nounced, imposed  a  restraint  upon  this  plenary  power.  By  granting  an 
express  authority  to  the  Legislature  to  regulate  or  prohibit  the  sale,  there 
is  an  implied  inhibition  to  the  exercise  of  any  authority  in  respect  to  that 
subject  which  is  not  embraced  in  the  grant.  This  rule  is  simply  an  appli* 
cation  of  the  old  maxim,  'Expressio  unius  est  exclusio  alterius,'  which 
Lord  Bacon  concisely  explains  by  saying:  'As  exception  strengthens  the 
force  of  a  law  in  cases  not  excepted,  so  enumeration  weakens  it  in  cases 
not  enumerated.'  The  express  power  here  given  to  regulate  or  prohibit 
the  sale  of  liquors,  unless  it  was  intended  to  limit  the  legislative  author- 
ity, wotdd  render  this  provision  of  the  Constitution  wholly  nugatory  and 
useless,  because,  as  we  have  seen,  without  this  provision  the  Legislature 
would  have  had  plenary  power  over  the  whole  subject.  It  could  not  only 
have  legislated  in  respect  to  the  prohibition  and  sale  of  liquors,  but  in  all 
other  respects.  It  seems  to  me,  therefore,  that  the  purpose  and  effect  of 
this  constitutional  provision  was  and  is  to  restrict  and  limit  the  legisla- 
tive authority  to  the  powers  expressly  granted  therein — that  is,  to  the 
power  to  regulate  or  prohibit  the  sale  of  liquors;  and  consequently  a  leg- 
islative act  not  within  the  legitimate  scope  of  this  express  grant,  unless 
it  is  a  fair  and  reasonable  exercise  of  the  police  power,  must  be  held  un- 
constitutional and  void." 

We  entirely  concur  with  the  principles  enunciated  in  the  foregoing 
opinion,  and  their  application  to  the  question  in  this  case  is  obvious;  and 
we  accordingly  hold  the  attempt  of  the  Legislature  to  make  the  keeping 
of  liquor  by  one  citizen  for  another,  in  a  local  option  territory,  whether 
in  a  house,  tent,  or  anywhere  else,  and  whether  for  a  consideration  or  with- 
out a  consideration,  a  crime,  or  the  attempt  on  the  part  of  the  Legislature 
to  make  it  criminal  for  a  person  who  may  be  the  owner  or  proprietor  of 
any  building,  etc.,  in  a  local  option  territory,  to  solicit  or  take  an  order 
from  another  person  for  intoxicating  liquors,  to  be  sent  or  delivered  to 
the  proprietor  or  owner  of  such  house  for  the  person  giving  such  order, 
to  be  without  authority  of  law,  as  violative  of  the  citizen's  fundamental 
right  to  us  his  own  property  as  he  pleases,  not  injuring  another  person; 
and  that  it  is  not  competent  for  the  Legislature,  under  its  power  of  police 
regulation,  to  impair  the  legal  ownership  and  holding  of  one's  property, 
either  by  himself  or  by  another  person. 

We  further  hold  that  the  act  in  question,  applicable  alone  to  local  op- 
tion territory,  is  violative  of  the  express  provisions  of  our  Constitution 
on  the  subject.    If  this  law  could  be  enforced  in  such  local  option  terri- 
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tory,  then  a  minister  or  any  member  of  any  of  the  various  churches  who 
should  hold  or  keep  wine  at  his  residence  or  any  house  under  his  control^ 
for  the  purpose  of  being  used  by  the  members  of  his  church  in  the  admin- 
istration of  the  Lord's  Supper,  would  be  guilty  of  keeping  a  cold  storage^ 
for  he  would  come  under  the  terms  of  the  law  which  inhibits  the  keeping 
of  intoxicating  liquors  for  others.  This  illustration  will  serve  to  show  the 
futility  of  legislation  to  hamper  or  prevent  the  use  or  ownership  of  one's 
property  for  a  purpose  that  is  not  inhibited  by  the  constitutional  provi- 
sion on  the  subject.  That  provision  inhibits  the  sale  only  and  was  evi- 
dently intended  by  the  people  to  mark  the  limitation  of  power  of  the  Leg- 
islature on  that  subject.  The  people,  in  saying  that  a  sale  of  intoxicat- 
ing liquors  might  be  prohibited,  deny  to  the  Legislature  the  power  to 
otherwise  interfere  with  its  use;  and  the  cold  storage  act  was  an  attempted 
interference  with  the  use  of  intoxicating  liquors  in  local  option  territory, 
not  authorized  or  warranted  by  the  Constitution,  and  we  accordingly  hold 
it  illegal  and  void,  and  it  is  therefore  ordered  that  the  relator  be  dis- 
charged. 

Reversed,  and  relator  ordered  discharged. 

Htjbt,  Presiding  Judge,  absent. 


Geobge  Hbnby  v.  The  State. 

No.  1655.    Decided  November  10,  1897. 

1.  HlBnomer  in  Indictment— Suggestion  by  Defendant  of  True  Ham»^ 

When  to  Be  Made. 
The  time  for  a  defendant  to  suggest  his  true  name  and  move  the  court  and  have 
the  prosecution  proceed  against  him  in  his  true  name,  is  when  he  is  arraigned.  If  it 
is  not  then  done,  by  express  provision  of  article  548,  Code  of  Criminal  Procedure,  the 
name  by  which  he  is  indicted  shall  be  taken  as  his  true  name,  and  he  shall  not  there- 
after be  allowed  to  deny  the  same  by  way  of  defense.  Such  a  suggestion  comes  too 
late  after  arraignment,  and  a  plea  of  not  guilty.  Following  Wilcox  v.  State,  31  Texas, 
586. 

2.  Continuance— Diligence. 

Where  an  application  for  continuance  shows  nothing  with  regard  to  the  witnesses 
except  that  they  were  served  with  process  in  Maroh,  and  that  they  were  not  present 
on  the  day  of  trial  (28th  day  of  June);  Held,  a  total  want  of  diligence  is  manifest. 
To  manifest  proper  diligence,  the  bill  of  exceptions  should  have  shown  that  the  wit- 
nesses were  present  when  the  court  met,  or  on  the  day  set  apart  for  taking  up  the 
criminal  docket.  The  court,  on  appeal,  will  not  assume  such  facts  in  aid  of  the  bill 
of  exceptions. 

3.  Continuance—New  Trial—Controverting  AfBdavlt  of  Absent  WitneMU 

Where  an  application  for  continuance  was  for  a  witness  who,  it  was  alleged,  would 
t«»stify  to  facts  which  would  have  contradicted  material  testimony  of  an  important 
State's  witness;  Held,  that  it  was  legitimate  and  competent  for  the  prosecution,  when 
the  matter  came  a  second  time  before  the  court  on  the  motion  for  new  trial,  to  con- 
trovert the  allegations  by  the  affidavit  of  the  proposed  absent  witness,  showing  that 
said  witness,  instead  of  contradicting,  would  corroborate  the  State's  witness  in  every 
material  particular,  and  would  be  a  material  witness  against  defendant. 
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4.    Saxne. 

A  continuance  should  not  be  granted  where  the  application  states  mere  conclusionfi 
er  is  couched  in  such  general  terras  that  perjury  could  not  be  predicated  upon  said 
allegations  if  false.  And,  when  considered  on  appeal,  if  it  appears  from  the  other 
evidence  in  the  case  that  the  proposed  absent  testimony  is  not  probably  true,  or  that 
it  would  not  probably  change  the  result  of  the  trial,  it  will  be  held,  that  the  motion 
fop  new  trial,  in  so  far  as  it  involved  the  application,  was  properly  overruled. 

6.    Conf  esBlons  or  AdmiBBloxiB— Warning  and  Caution  by  Officer. 

When  not  more  than  an  hour  before  defendant  made  the  statement  or  admission 
introduced  in  evidence  against  him,  it  appeared  that  he  had  been  warned  and 
cautioned  by  the  officer  who  still  had  him  in  charge  when  it  was  made,  such  state- 
ment was  legal  and  competent  evidence. 

6.  Same— As  to  a  Particular  Fact  Stated  Wlien  Defendant  Was  in  Arrest 

TTpon  a  Biiterent  Offense. 

On  a  trial  for  murder,  the  question  of  defendant's  age  at  the  time  he  committed 
the  homicide  being  an  important  issue;  Held,  it  was  legitimate  for  the  proeecatioii 
to  prove  that  when  defendant  was  previously  under  arrest,  charged  with  a  different 
•ffenae,  and  after  he  had  been  properly  warned  and  cautioned  by  the  officer*  having 
him  in  arrest,  he  stated  to  said  officers,  among  other  things,  what  his  age  wm;  Held^ 
although  he  was  then  in  arrest  in  another  case  and  such  statement  was  not  in  the 
nature  of  a  confession  or  admission  in  this  case,  it  being  nevertheless  the  statement 
of  a  fact»  it  was  admissible  in  evidence. 

7.  Conf eesionB— Construction  of  Statute. 

Our  statute,  in  regard  to  confessions  (C.  C.  P.,  article  790),  does  not  exclude  as 
evidence  in  another  case,  such  statements  or  declarations  as  are  made  under  the  con- 
ditions prescribed  in  the  statute,  and  therefore,  if  a  defendant  under  arrest,  and  at 
the  time  being  duly  warned,  makes  a  statement,  such  statement  may  be  used  in  any 
ease  in  which  he  is  then  under  arrest,  or  in  any  otiher  case  if  the  statement  involves 
a  material  fact  and  is  otherwise  admissible. 

8.  Evidence  as  to  Ag:e. 

Upon  the  issue  as  to  the  age  of  the  defendant,  proposed  testimony  of  witnesses 
that  they  were  larger  in  size  than  defendant,  and  that  they  were  not  over  16  years 
of  age,  was  no  test  or  criterion  as  to  defendant's  age,  and  was  therefore  properly 
r^eeted  by  the  court. 

0«    Kurder— Means  or  Instrument— Charge. 

On  a  trial  for  murder,  where  the  means  or  instrument  used  was  a  stick  of  wood, 
the  issue  as  to  whether  the  same  was  a  deadly  weapon  or  an  instrument  calculated 
to  produce  death  from  the  manner  in  which  it  was  used,  was  correctly  and  clearly 
presented  in  the  charge,  as  follows,  viz:  "The  instrument  or  means  with  which  a 
homicide  is  committed  are  to  be  taken  into  consideration  in  judging  of  the  intent 
of  the  party  offending.  If  the  instrument  be  one  not  likely  to  produce  death,  it  is 
not  be  presumed  that  death  was  designed,  unless  from  the  manner  in  which  it  was 
used  such  intent  evidently  appears." 

10.    Murder  in  the  First  Degree— Evidence  Sufficient. 

See  facts  stated  which  are  held  by  the  court  amply  sufficient  to  support  a  judgment 
for  murder  in  the  first  degree  with  the  penalty  assessed  at  death. 

Appeal  from  the  District  Court  of  Wise,  on  change  of  venue  from 
Denton.    Tried  below  before  Hon.  J.  W.  Patterson. 

Appeal  from  a  conviction  for  murder  in  the  first  degree;  penalty  as- 
sessed at  death. 

Appellant  was  charged  by  the  indictment  with  the  murder  of  Floyd 
Coberly,  by  striking  and  beating  him  with  a  stick  of  wood,  in  Denton 
County,  on  the  23d  of  February,  1897. 

Deceased,  Frank  Coberly,  was  the  jailer  of  Denton  County.  He  had 
been  acting  as  such  about  ten  days  preceding  his  death.     Defendant, 
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George  Henry,  and  two  other  negroes,  Arthnr  Gilmore  and  Will  Miller, 
had  been  tried  and  convicted  of  theft  of  over  $50  in  Hill  County.  They 
were  also  charged  with  burglary  in  Denton  County,  and  the  sheriff  of 
Hill  County  had  turned  them  over  to  the  sheriflE  of  Denton  County,  who 
confined  them  in  the  Denton  County  jail  in  November,  1896.  There 
were  several  other  prisoners  confined  in  the  Denton  County  jail,  most  of 
them  white  men.  But  these  other  prisoners  were  confined  in  the  lower 
tier  of  cells,  and  defendant,  George  Henry,  Ariihur  Gilmore,  and  Will 
Miller,  were  confined  in  the  upper  tier  of  cells — ^there  being  no  other 
occupants  in  the  upper  tier.  The  outer  door  of  the  upper  cells  was  at  the 
west  end  of  the  cages  and  outside  this  door  was  a  platform  about  four 
feet  square.  This  platform  was  reached  from  below  by  an  iron  stairway. 
Otho  Williams,  one  of  the  white  men  confined  in  the  lower  tier  of  cells, 
testified  that  about  a  week  prior  to  the  23d  day  of  February  he  had  been 
confined  in  said  jail  on  a  complaint  filed  against  him  for  burglary.  That 
the  grand  jury  had  never  indicted  him  for  said  offense  and  that  he  had 
been  discharged  from  jail  as  soon  as  the  case  was  investigated.  This  wit- 
ness further  testified,  that  on  the  morning  of  the  23d  of  February,  Co- 
berly,  deceased,  came  to  the  cells  of  the  white  prisoners  about  10:30 
o'clock  and  got  the  dishes  out  of  the  corridor.  He  says:  *'After  Mr. 
Coberly  had  removed  our  dishes  and  pans,  he  started  up  the  stairs  that 
lead  from  the  floor  of  the  jail  up  to  the  second  tier  of  cells  where  the 
negroes  were  confined.  The  foot  of  the  stairs  is  right  at  the  corner  of 
cell  No.  1,  in  which  I  then  was,  and  as  the  west  wall  of  the  cell  is  of  open 
round  bars  placed  several  inches  apart,  and  as  the  stairway  runs  along 
up  the  side  of  the  cell,  I  could  see  Mr.  Coberly  perfectly  well  till  he 
passed  on  to  the  platform  in  front  of  the  upper  cells.  He  passed  within 
a  foot  or  two  of  where  I  was  standing.  As  he  passed  me  I  asked  him 
what  time  it  was,  and  he  said  it  was  about  half  after  10  o'clock.  I  was 
then  in  cell  No.  1,  or  the  extreme  west  cell,  which  is  located  nearest  to 
the  steps  leading  up  to  the  cells  where  the  negroes  were.  I  occupied  cell 
No.  3  at  night,  which  is  the  most  eastern  cell,  but  in  the  daytime  all  the 
j)risoners  were  turned  loose  in  the  corridor  and  could  go  into  any  of  the 
cells.  At  this  time  I  had  gone  from  the  corridor  into  cell  No.  1  to  get  a 
match  to  light  a  cigarette,  and  was  in  the  cell  as  Mr.  Coberly  went  up 
the  stairs.  The  first  thing  that  I  heard  or  noticed  after  he  went  up  the 
stairs  was  his  throwing  the  ^rake'  to  lock  the  cells  in  which  the  prison- 
ers were  confined.  I  had  heard  this  noise  often  and  knew  what  it  was. 
Before  entering  the  corridor  to  get  the  dishes  the  jailer  would  always 
make  all  prisoners  get  into  their  cells  and  shut  the  doors,  and  then,  by 
means  of  the  H^rake/  which  works  from  the  outside,  he  would  lock  the 
cell  doors;  and  tlien  unlock  the  door  of  the  corridor  and  go  in  and  get 
the  dishes  and  pans.  The  next  thing  I  heard,  after  I  heard  the  brake 
thrown  was  the  sound  of  a  lick  or  blow,  and  then  a  sort  of  scuffling  or 
shuffling  sound,  and  then  I  heard  what  sounded  like  another  lick  and 
then  1  looked  up  the  stairs  and  saw  Mr.  Coberly's  feet  and  heard  another 
lick,  and  saw  the  end  of  a  stick,  but  could  not  see  who  had  it.    Mr.  Co- 
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berl/s  feet  were  hanging  over  the  platform,  as  if  he  was  lying  down  upon 
it.  Immediately  after  this  last  lick,  Mr.  Coberly  fell  or  rolled  down  the 
stairs  right  by  where  I  was  standing  and  fell  on  the  floor  on  his  side, 
with  his  head  toward  the  north  outside  wall  of  the  jail  and  his  feet  reach- 
ing nearly  to  the  cell  where  I  was,  but  slanting  to^  the  southeast.  The 
jail  wall  is  only  about  three  feet,  or  perhaps  four,  from  the  bars  that 
make  the  wall  of  the  north  side  of  the  cell,  and  there  was  not  room  for 
him  to  have  lain  straight  across  if  he  had  been  lying  straight.  The  north 
wall  of  the  cell  is  all  open  like  the  west  one,  and,  in  fact,  all  the  cell 
walls  are  open  work  except  the  two  partition  walls  between  the  cells;  that 
is,  the  lower  cells  in  which  the  white  prisoners  were.  I  do  not  know 
about  the  upper  cells.  Coberly  fell  only  a  few  feet  from  where  I  was 
standing,  and  I  could  see  him  as  plainly  as  I  can  see  you  [referring  to 
one  of  the  counsel].  When  Mr.  Coberly  fell,  the  defendant,  George 
Henry,  whom  I  now  see  in  the  court,  followed  him  rapidly  down  the 
steps.  He  had  in  his  hand  an  oak  or  blackjack  stick,  and  he  came  down 
to  where  Mr.  Coberly  was  lying,  and  hit  him  two  licks  about  the  back  of 
his  head  with  the  stick  that  he  brought  down  with  him.  At  this  time 
Coberly  was  lying  still,  as  if  dead,  and  I  saw  a  great  deal  of  blood  running 
from  about  his  head.  After  striking  Mr.  Coberly  the  last  two  blows,  the 
defendant  went  back  up  the  steps  to  where  they  had  come  down;  this  is 
up  to  the  landing  at  the  head  of  the  stairs,  and  I  heard  him  throw  the 
brake  oflE  and  say,  'Come  on,  boys;  by  God,  we  are  out!^  And  then  he 
came  on  down  the  stairs,  followed  by  the  other  two  negroes.  The  three 
negroes  then  went  out  of  the  west  door  of  the  jail,  going  out  into  the 
hall  or  large  room  that  led  into  the  jailer's  office  and  downstairs.  I  did 
not  see  the  other  two  negroes  any  more  till  they  were  brought  back  after 
they  were  caught,  but  the  defendant  soon  after  this,  that  is,  within  a  few 
minutes,  returned  into  the  jail  and  went  to  where  Mr.  Coberly  lay.  He 
had  a  pistol  in  his  right  hand,  cocked,  and  he  caught  hold  of  Coberly's 
coat  tail  and  raised  up  his  coat  and  pointed  the  pistol  between  Mr.  Co- 
berly's  shoulders,  as  if  he  was  going  to  shoot  him.  We  white  prisoners 
were  only  a  few  feet  away,  but  we  were  on  the  inside  of  the  cell  and  he 
was  on  the  outside,  and  we  could  do  nothing.  I  called  to  the  defendant 
and  said,  'Don't  shoot  him ;  you  have  already  killed  him.'  The  defendant 
then  looked  into  the  face  of  Coberly  and  said,  using  some  oaths  and  bad 
language,  TTes,  he  is  dead,'  and  did  not  shoot.  He  then  took  some  keys 
from  the  person  of  deceased,  I  think  from  his  hip  pocket,  and  went  out, 
and  I  did  not  see  him  any  more  till  he  and  the  other  negroes  were  brought 
Twick  to  the  jail  some  half  hour  later.  The  defendant,  at  the  time  he  came 
down  the  steps  following  the  body  of  the  deceased,  had  no  hat  on  and  his 
pants  were  rolled  up.  I  observed  that  the  top  of  his  head  had  been  shaved 
and  the  hair  on  the  back  and  sides  of  his  head  had  not.  I  think  that 
Arthur  Gilmore's  head  had  been  clipped  all  over,  but  it  had  not  been 
shaved  and  was  not  as  short  in  any  part  as  the  defendant's.  The  way 
defendant's  hair  had  been  shaved  gave  him  somewhat  the  appearance  of 
being  bald-headed.    There  was  nothing  peculiar  about  the  hair  of  Will 
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Miller  (the  other  negro).  I  saw  the  defendant  as  he  was  brought  in  jail, 
and  knew  him  to  be  the  negro  that  came  downstairs  after  Mr.  Coberly 
when  he  fell,  and  the  same  negro  that  stmck  the  deceased  the  two  blows 
with  the  stick,  and  who  pointed  the  cocked  pistol  at  him  and  got  the 
keys  when  the  defendant  and  the  other  two  negrbes  come  downstairs  and 
went  in  the  direction  of  the  jailer's  office.  I  did  not  see  the  oth^r  two 
negroes  any  more,  as  I  have  already  stated,  till  they  were  all  brought  back. 
Jnst  a  moment  before  the  defendant  returned  into  the  jail  with  the  pistol 
ia  his  hand,  Guy  Starks,  a  negro  ^trusty,'  who  assisted  the  jailer  about  the 
jail,  and  who  usually  stayed  in  the  jailer's  room  or  some  of  the  front 
rooms  (insane  or  hospital  room),  came  into  the  jail  room  where  we  were 
in  the  cages  and  where  Mr.  Coberly  lay,  and  walked  up  near  where  he 
wafi,  as  if  he  was  going  to  raise  him  up  or  do  something  for  him.  About 
that  time  defendant  came  to  the  door  leading  into  the  cell  room,  with 
the  pistol  in  his  hand,  and  I  told  Guy  Starks  to  look  out.  Guy  Starks 
ran  around  north  and  east  towards  the  east  end  of  our  cells  and  out  of 
my  sight,  and  from  where  I  was  Guy  was  not  in  my  sight  again  until  the 
defendant  again  went  out  towards  the  office,  and  then  Guy  came  back  near 
Coberly  and  stood  by  a  window  looking  in  the  direction  of  a  window  in 
the  jailer's  room  that  is  at  the  head  of  the  stairs.  He  pretty  soon  ran  out 
of  the  jail,  and  I  did  not  see  him  any  more  till  the  crowd  came  in  and 
lifted  Mr.  Coberly  up  and  carried  him  out  of  the  jail  room.*' 

Between  the  time  of  the  murder  and  defendant's  being  placed  on  trial 
therefor,  Guy  Starks,  the  negro  "trusty,"  mentioned  in  the  testimony  d 
Otho  Williams,  had  been  tried  and  acquitted  for  the  offense  for  whi(& 
he  was  in  jail,  and  he  testified  as  a  State's  witness  on  this  trial.  He 
identified  the  defendant  and  corroborated  the  testimony  of  Williams. 
After  the  three  men  had  escaped  from  the  jail  he  is  the  party  who  gave 
the  alarm  and  was  instrumental  in  having  them  arrested  in  a  very  few 
minutes  after  their  escape. 

O.  E.  Boyd  testified,  that  at  the  request  of  counsel,  during  a  recess  of 
court,  he  took  the  stick  which  had  been  identified  as  the  one  with  which 
Coberly  was  killed,  and  weighed  it,  and  that  it  weighed  one  pound  and 
eleven  ounces;  that  he  measured  it,  and  it  was  twenty-two  inches  long  and 
one  and  one-half  inches  in  diameter  at  the  big  end;  that  it  was  about  two 
inches  in  diameter  a  little  ways  from  the  big  end,  where  there  was  a  knot 
It  was  a  rough  blackjack  stick  forked  at  the  small  end. 

W.  E.  Durbin,  constable,  testified  that  he  was  one  of  the  parties  who 
arrested  the  prisoners,  after  their  escape,  and  took  them  back  to  jail. 
That  at  the  jail  he  saw  the  blackjack  stick  with  the  blood  stains  on  it, 
which  he  identified  in  court.  On  the  evening  after  the  killing  he  took  the 
defendant,  George  Henry,  on  the  train  to  Fort  Worth  for  safe  keeping. 
That  defendant  wanted  to  talk  about  the  case;  that  he  warned  him  that 
any  statement  he  might  make  might  be  used  as  evidence  against  him, 
after  which  defendant  stated  that  he  struck  deceased,  Coberly,  with  the 
stick;  said  he  did  not  aim  to  hit  him  as  hard  as  he  did.  He  further  stated 
that  he  had  the  stick  with  which  he  hit  Coberlv  concealed  in  his  bunk  or 
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bed  for  about  three  weeks.  That  neither  Arthur  Gilmore  nor  Will  Miller 
asked  the  defendant  no  questions  to  draw  out  any  statement^  but  he 
seemed  anxious  to  tell  all  about  it,  and  did  so. 

Defendant  also  made  a  confession  to  W.  S.  Pry,  city  marshal  of  Den- 
ton, after  Pry  had  also  warned  him ;  and  his  confession  to  Fry  was  also  the 
same  in  substance  as  that  to  Durbin. 

The  testimony  of  the  two  physicians,  who  were  called  to  see  the 
wounded  man  before  his  death,  stated  that  he  died  from  blows  inflicted 
upon  him  with  some  blunt  instrument.  The  back  part  of  the  skull,  on 
the  left  side,  was  badly  crushed  and  broken.  There  was  an  indentation 
in  the  crushed  part  of  the  skull  which  penetrated  deeper  than  the  de- 
pressed portion  around  it,  and  showed  that  there  was  a  projection  of  some 
sort  on  the  instrument  with  which  he  had  been  struck  that  had  pene- 
trated the  brain. 

One  of  the  main  issues  presented  for  the  defense  was  that  defendant 
was  under  17  years  of  age,  and  therefore  not  liable  to  capital  punishment 
under  the  law. 

Arena  Carter,  his  mother,  testified  that  defendants  name  was  Grant 
Carter,  and  that  he  would  be  17  years  old  on  the  23d  day  of  August, 
1897.  The  prosecution  contradicted  this  testimony  by  her  deposition, 
which  was  taken  in  Oklahoma  March  18,  1897,  in  which  she  stated  that 
he  would  be  16  years  old  next  August. 

Defendant,  as  a  witness  in  his  own  behalf,  swore  that  he  was  not  yet 
17  years  old;  that  he  would  be  17  years  old  next  August.  He  swore  that 
Will  Miller  was  the  party  who  killed  Coberly,  the  deceased,  with  the 
stick,  and  that  Gilmore  and  Miller  had  threatened  to  kill  him  if  he  did 
not  confess  that  he  had  killed  him.  He  denied  that  he  had  stated  to 
Tom  Bell,  the  sheriff  of  Hill  County,  or  to  Dave  Jones,  his  deputy,  that 
he  was  19  or  20  years  of  age. 

One  or  two  of  the  State's  witnesses  testified  positively  to  the  fact  that 
defendant  was  bom  in  1877,  and  Emmett  Alexander,  one  of  these  wit- 
nesses, testified  that  he  had  recorded  defendant's  birth  in  a  little  book, 
at  the  request  of  his  mother,  shortly  after  his  birth. 

Tom  Bell,  the  sheriff  of  Hill  County,  and  David  Jones,  his  deputy, 
both  testified  that  while  the  three  negroes  were  in  their  custody,  in  Hill 
County,  under  the  charge  of  burglary,  and  after  the  defendant  had  been 
warned  by  Bell,  the  sheriff,  defendant  had  stated  that  he  was  19  years  of 
age.  They  stated  that  this  statement  was  made  in  the  presence  of  Sam 
Hawkins,  the  sheriff  of  Denton  County,  and  Hawkins,  being  recalled  by 
the  State,  testified  to  the  same  facts. 

[No  briefs  for  appellant  have  come  to  the  hands  of  the  Reporter.] 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. — ^Tt  appears 
that  appellant  was  confined  in  the  jail  of  Denton  County  on  the  charge 
of  burglary.  That  on  the  23d  day  of  February,  1897,  the  deceased,  who 
was  acting  as  jailer,  went  upstairs  where  appellant  and  several  other  per- 
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knew  anything  about  it  until  he  had  struck  Coberly.  Witness  said  he 
sons  were  confined.  It  seems  that  on  account  of  appellant's  claim  of 
being  sick  he  was  permitted  the  liberty  of  the  run-around,  his  cell  not 
being  locked.  He  had  a  stick  of  wood  concealed  in  his  bunk,  and  knocked 
the  deceased  down  with  it  and  beat  him  over  the  head,  from  the  eflEect  of 
which  wounds  he  died  in  a  few  hours.  Defendant  then  liberated  two 
other  prisoners  and  they  made  their  escape  from  the  jail,  but  were  re- 
captured within  a  short,  time.  On  motion  of  appellant,  the  venue  was 
changed  to  Wise  County.  However,  appellant  was  arraigned  before  the 
change  of  venue  and  pleaded  not  guilty  to  the  indictment.  Appellant 
denies  striking  the  fatal  blow,  and  alleges  that  one  of  his  companions  did 
so.    This  story,  however,  is  improbable. 

1.  When  appellant  was  arraigned  he  failed  to  suggest  that  he  was  not 
indicted  by  his  true  name.  It  was  therefore  proper  to  refuse  to  allow 
him  to  do  so  after  arraignment  and  plea.  Code  Crim.  Proc,  art.  548; 
Negro  Ben  v.  State,  9  Texas  Crim.  App.,  107;  Pancho  v.  State,  25  Texas 
Crim.  App.,  402;  Dugger  v.  State,  27  Texas  Crim.  App.,  95. 

Under  the  proof  there  can  be  no  question  as  to  his  identity,  and  as 
presented  no  error  is  shown. 

2.  The  absent  testimony  as  to  the  age  of  appellant  appears  to  be 
merely  cumulative;  that  is,  seeking  to  show  that  at  a  certain  time  in  1894 
he  was  a  small  boy,  wearing  knee  pants.  No  other  specific  reason  or  fact 
is  stated  by  which  it  could  be  inferred  that  he  was  under  the  age  of  17. 
In  view  of  the  positive  testimony  that  he  was  bom  in  August,  1877,  and 
his  confession  made  at  Hillsboro  that  he  was  19  years  old,  there  is  no 
probable  truth  in  the  absent  testimony,  or  that  if  the  same  were  adduced, 
the  result  would  be  different  on  another  trial. 

3.  Appellant  was  properly  warned  by  Pry  and  others  to  whom  he  con- 
fessed. It  is  true  that  Pry  asked  him,  '^Who  struck  deceased?"  and  he 
replied,  'T  did."  It  does  not  appear  that  any  of  the  other  parties  to 
whom  he  confessed  asked  him  any  questions  at  all,  and  the  confessions 
were  all  made  at  different  times  to  different  parties.  Pry  asked  him  who 
struck  deceased,  and  he  replied,  'T  did."  This  did  not  render  the  con- 
fession involuntary,  as  there  was  no  coercion  or  hope  of  favor  or  reward. 

4.  Appellant  was  properly  warned  by  Sheriff  Tom  Bell  before  he  made 
the  statement  as  to  his  age  in  Hillsboro.  True,  he  was  not  indicted  for 
this  offense  at  the  time  he  made  the  statement.  He  was  afterwards  in- 
dicted, and  when  he  interposed  as  a  defense  his  nonage,  any  declaration 
or  statement  that  he  may  have  made  at  any  time,  from  which  his  age 
could  be  fixed  or  determined,  was  clearly  admissible. 

The  charge  of  the  court  considered  as  a  whole  presents  the  law  ap- 
plicable to  the  facts  in  the  case. 

HENDEESON,  Judge. — Appellant  was  convicted  of  mui:^er  in  the 
first  degree,  and  his  punishment  assessed  at  death;  hence  this  appeal. 

Appellant  was  indicted  under  the  name  of  George  Henry.  On  the 
trial  he  suggested  that  his  name  was  Grant  Carter,  and  not  George  Henry, 


Digitized  by  LjOOQiC 


J5P7.]  Hbnbt  t.  The  State.  313 

and  that  the  proBecTition  proceed  against  him  in  his  true  name.  The 
court  refused  to  change  the  name  and  appellant  excepted.  In  explana- 
tion of  the  hill^  the  court  states  that  defendant  had  been  arraigned  under 
the  name  of  George  Henry,  and  entered  a  plea  of  not  guilty  under  said 
name  before  the  order  changing  the  venue  to  Wise  County  was  made  and 
entered.  The  time  for  defendant  to  have  moved  the  court  that  the  prose- 
cution proceed  against  him  in  his  true  name,  as  alleged  by  him,  was  on 
his  arraignment;  and  article  548  of  the  Code  of  Criminal  Procedure  of 
1895  expressly  provides  that,  if  it  is  not  then  done,  the  name  by  which 
be  is  indicted  shall  be  taken  as  his  true  name,  and  he  shall  not  thereafter 
be  allowed  to  deny  the  same  by  way  of  defense.  This  would  seem  to  in- 
dicate that,  if  the  suggestion  is  not  made  opportunely  on  arraignment, 
the  suggestion  thereafter  made  comes  too  late.  See  Wilcox  v.  State,  31 
Texas,  686. 

Appellant  presented  a  motion  for  a  continuance,  which  was  overruled 
by  the  court,  and  he  assigns  this  action  of  the  court  as  error.  He  claims 
a  continuance  on  account  of  the  absence  of  Bob  Toung,  Minnie  Carter, 
Adeline  Coble,  Ed.  Wheeler,  and  Martin  McCoy.  As  to  Ed.  Wheeler,  he 
was  present,  and  testified  on  the  trial;  so  he  is  eliminated.  The  appUcsr 
tion  shows  that  appellant  relied  on  the  Staters  process  for  Bob  Young; 
that  the  State  had  had  process  issued  for  him  to  Denton  County,  and 
that  it  was  returned  that  day,  showing  that  said  witness  was  not  in  Den- 
ton County,  but  in  Grayson  County.  It  was  alleged  that  Minnie  Carter 
and  Adeline  Coble  lived  in  Tarrant  Coimty,  and  that  the  process  was  duly 
served  on  them  on  March  7,  1897;  that,  as  to  Martin  McCoy,  he  resided 
in  Cass  County,  and  that  an  attachment  was  issued  for  him  on  March  6, 
1897,  and  the  same  was  duly  served  on  March  9,  1897.  It  is  not  shown 
how  said  process  was  served.  The  application  only  states  they  were 
served,  and  we  are  left  to  conjecture  as  to  how  said  service  was  made. 
But  assuming  that  they  were  properly  attached,  and  placed  under  bond  to 
make  their  appearance  at  the  District  Court  of  Wise  County,  which  be- 
gan on  May  24,  1897,  and  adjourned  on  July  14,  1897,  there  appears  a 
total  lack  of  diligence  in  procuring  the  attendance  of  these  witnesses. 
If  they  were  not  present  when  court  met  on  the  24th  of  May,  or  some  day 
set  apart  for  taking  up  the  criminal  docket,  the  defendant  was  at  once 
entitled  to  an  attachment;  and  the  application  utterly  fails  to  show  any- 
thing in  regard  to  these  witnesses  except  that  they  were  served  in  March, 
and  that  they  were  not  present  on  the  day  the  application  for  continuance 
was  made,  which  was  on  June  28,  1897.  We  can  not  assume,  in  the  ab- 
sence of  a  showing,  that  said  witnesses  were  present  during  that  term  of 
the  court,  and  only  made  default  on  the  day  said  case  was  tried.  The  bill 
should  have  shown  such  attendance,  and  when  said  witnesses  made  de- 
fault, in  order  that  we  might  judge  intelligently  of  the  diligence  used. 
In  regard  to  .the  witness  Young,  appellant  proposed  to  prove  by  him  that 
he  was  in  the  jail,  in  cell  No.  1  (being  the  same  cell  in  which  one  Otho 
Williams  was  confined,  who  testified  for  the  State),  when  the  homicide 
occurred;  and  he  proposed  to  contradict  by  said  Young  some  of  the  ma- 
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terial  facts  stated  by  the  Staters  witness  Otho  Williams.  When  the  mo- 
tion for  a  new  trial  on  the  ground  stated  in  the  motion  for  a  ^ontintiaocie 
was  presented  to  the  eonrt,  the  State  had  procured  the  affidavit  of  said 
Bob  Yonng,  which  affidavit  showed  said  witness  agreed  with  and  would 
corroborate  Otho  Williams  in  every  material  particular.  It  was  compe- 
tent for  the  State  to  pursue  this  course^  and  this  affidavit  shows  that  said 
witness  would  not  only  not  serve  the  purpose  of  the  defendant^  but  would 
be  a  very  material  witness  against  him. 

The  application  shows  that  the  defendant  expected  to  prove  by  the  wit- 
nesses Minnie  Carter  and  Adeline  Coble  that  they  have  known  the  de- 
fendant since  he  was  a  small  child,  and  that  he  was  not  17  years  of  age 
in  February,  1897.  It  will  be  noted  that  the  above  does  not  contain  any 
distinct  statement  of  facts,  but  merely  the  conclusions  of  said  witnesses 
in  the  most  general  terms.  How  small  defendant  was  when  they  first 
knew  him  (except  as  stated,  that  he  was  a  small  child),  is  not  shown 
The  means  of  information  of  said  witnesses  is  not  stated;  and  we  are  not 
informed  who  Minnie  Carter  and  Adeline  Coble  are,  and  what  their  op- 
portunities were  of  knowing  the  age  of  defendant.  In  other  words,  the 
testimony  is  stated  (if  it  can  be  called  testimony)  in  the  most  geneial 
terms,  and  it  would  be  exceedingly  difficult  to  predicate  perjury  upon 
such  allegations.  We  make  the  same  observation  in  reference  to  the  testi- 
mony of  Martin  McCoy,  by  whom  it  was  stated  that  appellant  expected 
to  prove  that  he  worked  with  him  in  1894,  and  that  defendant  was  then 
a  small  boy,  wearing  knee  pants.  The  age  of  the  defendant  was  made  an 
issue  in  the  trial.  On  this  question  appellant  introduced  his  mother,  and 
his  sister,  Pinkie,  and  Ed.  Wheeler.  These  witnesses  do  not  testify  with 
any  degree  of  clearness  as  to  the  defendant's  age.  Bena  Carter,  defend- 
ant's mother,  stated  that  he  would  be  17  years  old  on  August  23,  1897, 
which  would  make  the  date  of  his  birth  August  23, 1880.  She  furnished 
no  written  data,  nor  did  she  allude  to  any  in  her  testimony,  and  it  wife 
shown  that  she  had  testified  on  a  former  occasion  (evidently  in  reference 
to  this  case),  and  made  his  birth  August  23,  1881.  Appellant's  sistei^ 
Pinkie,  who  was  shown  to  be  older  than  he,  was  more  indefinite  than  the 
mother  was  in  her  testimony  touching  this  point.  She  says  that  some  two 
years  before  the  homicide  she  cooked  for  Mr.  Pierce  in  Gainesville,  and 
that  her  brother  (defendant)  came  there,  and  stayed  some  time;  that  he 
was  a  small  boy,  and  wore  knee  pants,  but  she  did  not  know  how  old  the 
defendant  was;  that  he  was  larger  now  than  he  was  then.  Ed.  Wheeler, 
her  husband,  testified  to  the  same  effect,  only  he  stated  that  appellant 
was  then  wearing  long  pants.  The  State  on  this  issue  proved  by  Vemer 
that  when  appellant  was  bom  he  was  a  near  neighbor  of  his  father;  that 
he  (witness)  was  then  about  grown ;  that  appellant,  whose  name  is  Grant 
Carter,  was  bom  in  the  summer  of  1877,  and  he  relates  facts  that  impress 
this  upon  his  memory.  One  fact  is  that  the  child  was  named  Grant, 
which  was  an  unusual  name  in  the  South  at  that  time;  that  he  was  bom 
the  same  year  that  General  Grant  retired  from  the  office  of  President, 
and  that  the  baby  was  named  for  him.  Emmett  Alexander  testified  that 
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he  was  a  near  neighbor  of  the  father  of  Grant  Garter  when  appellant  wae 
bom,  in  Parker  County;  that  Bena  Carter,  the  mother  of  appellant,  had 
a  litttle  book  in  which  she  kept  a  record  of  the  births  of  her  children, 
and  that  she,  not  being  able  to  write,  got  witness  to  record  the  births  of 
several  of  her  children,  among  others,  that  of  Grant  Carter,  who  was 
bom  in  August,  1877,  and  also  of  Hayes,  her  next  child;  that  he  re- 
membered the  incidents  from  the  fact  that  he  made  a  record  of  it,  and 
because  it  was  the  first  child  that  he  knew  to  be  called  for  General  Grants 
He  also  stated  as  another  reason  for  his  remembering  the  age  of  the  child 
Grant  that  he  had  a  boy  named  Sterling,  who  was  bom  in  March  1877^ 
and  the  defendant  being  born  in  August,  1877,  it  woidd  only  make  about 
six  months  difference  in  the  ages  of  the  two  children.  John  Osbom, 
another  witness,  testified  that  he  also  was  a  neighbor  to  Steye  and  Bena 
Carter  when  the  defendant,  Grant  Carter,  was  bom;  that  he  had  a  dis- 
tinct recollection  that  Grant  was  born  in  1877,  Tom  Bell,  sheriff  of  Hill 
County,  and  his  deputy,  Dave  Jones,  both  testified  that  appellant  was  in 
jail  in  Hill  County  on  a  charge  of  theft,  and  that  his  codefendants,  Will 
Miller  and  Arthur  Gilmore,  were  also  in  jail  on  the  same  charge;  that  ap^ 
peUant  proposed  to  plead  guilty,  and  to  exonerate  his  codefendants;  that 
it  occurred  to  him  that  possibly  his  purpose  was  to  go  to  the  reformatory, 
and  that  he  warned  him,  and  questioned  him  as  to  his  age;  that  appellant 
stated  to  them  that  he  was  then  19  years  of  age.  This  testimony  on  the 
part  of  the  State  gives  data  and  events  which  render  it  almost  absolutely, 
certain  that  appellant  was  about  two  years  over  17  years  of  age  when  he 
committed  the  homicide ;  and  it  does  not  occur  to  us  that,  if  it  be  true  that 
the  witnesses,  on  account  of  whose  absence  the  motion  for  a  continuance 
was  made,  would  testify  as  therein  alleged  in  general  terms,  the  jury 
wonld  believe  them,  or  that  their  evidence  would  conduce  in  any  wise 
to  change  the  result  as  to  the  age  of  appellant. 

There  is  nothing  in  the  matter  suggested  in  appellant^s  third  bill  of 
exceptions.  He  was  duly  warned  before  he  made  the  statement.  The 
warning  was  not  more  than  hour  before  the  statement  was  made,  and 
there  is  no  suggestion  that  appellant  had  forgotten  the  same,  or  that  it 
was  not  operating  upon  his  mind  at  the  time  he  made  the  statement.  He 
was  in  chaise  of  the  same  ofiicer  who  gave  the  warning.  There  was  no 
error  in  this  action  of  the  court.  Nor  was  there  any  error  in  admitting 
the  testimony  of  the  witnesses  Tom  Bell  and  his  deputy  Jones,  as  to  the 
statement  made  to  them  by  the  defendant  in  regard  to  his  age,  who  was 
duly  warned  before  he  made  this  statement.  Although  his  arrest  was  in 
another  case,  and  the  statement  made  by  him  was  not  in  the  nature  of  a 
confession  relative  to  this  case,  it  was,  however,  the  statement  of  a  fact 
made  to  the  officers  after  he  had  been  duly  warned,  and  we  see  no 
reason  why  such  statement  was  not  admissible.  The  statute,  of  course, 
has  relation  to  confessions,  and  provides  that  they  shall  not  be  admissible 
when  a  party  is  in  jail,  unless  he  has  been  duly  warned.  We  do  not  un- 
derstand this  to  exclude  any  statement  that  can  be  used  in  evidence 
against  a  defendant  in  any  other  case,  provided  such  statement  or  dec- 
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laration  was  made  under  the  conditions  guarantied  by  the  statute.  We 
understand  the  statute  to  refer  to  confessions  as  such,  but  we  do  not  con- 
strue it  to  exclude  other  statements,  not  in  their  nature  confessions;  and 
we  hold  that  when  a  defendant  under  arrest  has  been  duly  warned,  and 
he  makes  a  statement,  that  such  statement  can  be  used  in  any  case  in 
which  he  is  then  under  arrest,  or  in  any  other  case,  if  the  statement  in- 
volved a  material  fact,  and  is  otherwise  admissible  in  evidence.  The 
statement  of  his  age,  made  to  these  officers,  is  of  no  fact  conducing  to  his 
guilt  on  the  charge  of  homicide;  but  was  purely  a  collateral  matter, 
not  admitting  his  gmlt  of  anything,  but  simply  a  statement  of  his  age. 
It  was  made  after  due  warning,  and  is  admissible  in  evidence  in  any 
case  in  which  the  question  of  his  age  may  arise.  The  court  did  not  err 
in  excluding  the  testimony  of  the  witnesses  Lawrence  Jones,  Lewis  Bee- 
ville,  and  Allie  Edwards,  by  whom  it  was  proposed  to  prove  that  they 
were  larger  than  the  defendant,  and  that  neither  of  them  was  over  16 
years  of  age.  This  testimony  could  certainly  not  serve  as  a  test  or  cri- 
terion as  to  the  age  of  the  defendant.  Nor  was  there  any  error  in  that 
part  of  the  charge  of  the  court  contained  in  paragraph  11,  about  which 
appellant  complains.  We  understand  the  court  to  submit  in  said  charge 
the  issue  to  the  jury  as  to  whether  or  not  said  stick  of  wood  was  a  deadly 
weapon  or  instrument  calculated  to  produce  death  in  the  manner  in 
which  it  was  used;  and  certainly  this  charge,  taken  in  connection  with 
paragraph  17  of  said  charge,  places  the  matter  of  intent  on  the  part  of 
the  defendant,  in  connection  with  the  instrument  used,  clearly  before  the 
jury.  Paragraph  17  is  as  follows:  "The  instrument  or  means  with  which 
a  homicide  is  committed  are  to  be  taken  into  consideration  in  judging 
of  the  intent  of  the  party  offending.  If  the  instrument  be  one  not  likely 
to  produce  death,  it  is  not  to  be  presumed  that  death  was  designed,  unless, 
from  the  manner  in  which  it  was  used,  such  intent  evidently  appears.'' 

Appellant  also  complains  of  the  action  of  the  court  in  overruling  his 
motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence.  We 
have  examined  the  same,  and  we  can  not  regard  the  evidence  as  either 
material  or  as  newly-discovered.  We  have  given  the  record  in  this  case 
a  careful  consideration,  and  find  no  errors.  The  jury  inflicted  the  high- 
est penalty  known  to  the  law,  and,  in  our  opinion,  the  evidence  amply 
warrants  their  finding.  There  is  no  question  that  the  homicide  was  com- 
mitted by  appellant  for  the  purpose  of  effecting  his  escape  from  the  jail. 
He  slew  an  officer,  who,  on  accoimt  of  his  real  or  feigned  sickness,  had 
been  kind  to  him  in  allowing  him  indulgences  not  accorded  to  other  pris- 
oners. The  killing  was  carefully  planned,  and  carried  out  with  a  degree 
of  deliberation  and  brutality  that  has  few  parallels  in  its  atrocity. 

We  see  no  reason  for  disturbing  the  verdict  of  the  jury,  and  the  judg- 
ment is  affirmed. 

Afflrmed. 

HuBT,  Presiding  Judge,  absent. 
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Jose  Gabza  v.  The  State. 

No.  1095.    Decided  November  10,  1897. 

1.    Passing  a  Forged  Instnunent— Charge  of  Ck>iirt. 

On  a  trial  for  knowingly  passing  a  forged  instrument,  where  the  only  defense  was 
that  defendant  bought  the  alleged  forged  instrument  from  one  D.,  and  that  he  could 
neither  read  nor  write,  and  the  court,  in  its  charge  given,  did  not  submit  this  issue, 
and  moreover,  refused  defendant's  special  instruction  upon  this  issue,  and  defendant 
reserved  his  bill  of  exceptions;  Held,  where  a  aefendant  sets  up  and  introduces  proof 
of  an  afiirmative  defense  to  the  accusation  against  iHm,  it  is  the  duty  of  the  court 
to  isBtmct  the  jury  upon  the  matter  thus  set  up  whether  requested  or  not. 

d.    Charge  of  Court— Practice  on  Appeal. 

Article  723,  Code  Criminal  Procedure,  as  lately  amended,  authorises  reversals  on 
appeal  for  errors  in  the  charge  where  they  are  excepted  to  on  the  trial,  or  on  motion 
for  a  new  trial. 

Appeal  from  the  District  Court  of  Bee.  Tried  below  before  Hon. 
James  C.  Wilson. 

Appeal  from  a  conviction  for  knowingly  passing  a  forged  instrument; 
penalty,  two  years  imprisonment  in  the  penitentiary. 

No  statement  necessary. 

[No  brief  for  either  party  has  come  to  the  hands  of  the  Eeporter.] 

DAVIDSON,  Judge. — ^Appellant  was  charged  by  indictment  with 
forgery  and  passing  a  forged  instrument.  The  second  count  alone  was 
submitted  to  the  jury,  and  the  conviction  was  on  that  count. 

He  testified  in  his  own  behalf  that  he  bought  the  alleged  forged  instru- 
ment from  Setero  Deano,  paying  him  one  dollar  in  money  for  it.  The 
instrument  itself  called  for  $2.50  worth  of  merchandise  at  the  store  of 
W.  T.  Hoberts,  and  purported  to  have  been  executed  by  J.  W.  Campbell 
in  defendants  favor.  This  was  his  defense,  and  all  that  is  set  up  in  the 
testimony.  He  also  proved  by  himself  and  his  father  that  he  could 
not  write  '^in  any  language,'*  nor  could  he  read.  The  court  failed  to 
submit  this  theory  of  the  case  in  the  charge  given  to  the  jury,  and  ap- 
pellant wrote  out  a  charge  embodying  this  defense,  and  requested  the 
court  to  give  it.     The  court  refused  to  do  so,  and  defendant  excepted. 

Under  repeated  decisions  of  this  court  it  has  been  held  that,  where 
an  accused  person  sets  up  and  offers  proof  of  an  affirmative  defense  to. 
the  charge  against  him,  it  is  the  duty  of  the  court  to  instruct  the  jury 
upon  this  matter,  whether  asked  or  not.  See  White  v.  State,  18  Texas 
Crim.  App.,  57;  Irvine  v.  State,  20  Texas  Crim.  App.,  12;  Bond  v.  State, 
23  Texas  Crim.  App.,  180;  Clark  v.  State,  34  Texas  Crim.  Rep.,  120. 
However,  under  the  late  statute  on  the  subject,  appellant  brought  him- 
self within  the  rule  therein  laid  down  by  asking  a  charge  on  the  subject, 
and  reserving  his  exception  to  the  refusal  of  the  court  to  give  it.  Under . 
this  latter  act  this  court  is  prohibited  from  reversing  judgments  on  errors 
in  connection  with  the  charge,  imless  they  are  material,  and  excepted 
to  at  the  time  of  the  trial,  or  on  motion  for  new  trial.    Exception  was 
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properly  reserved  in  this  instance,  and  the  error  is  material.  If  the  de- 
fendant's testimony  be  true,  the  jury  may  have  arrived  at  the  conclusion 
that  he  purchased  the  instrument,  and  at  the  time  of  passing  it  was  igno- 
rant of  the  fact  that  it  was  forged.  At  least  the  court  was  not  authorized 
to  decide  the  credibility  of  this  testimony,  and  withhold  it  from  the  jnry, 
when  the  instruction  was  requested. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

HiTBT,  Presiding  Judge,  absent. 


BiLLiE  LoMAX  V.  State. 

No.  1879.    Decided  November  10«  1897. 

1.  TTnlawfolly  Carrying  a  Pistol— Information— Sarplusage. 

If  an  information,  for  unlawfully  carrying  a  pistol  into  a  ballroom,  be  defeetiw 
lor  want  of  an  allegation,  "that  people  were  then  and  there  asBembled/'  etc.,  the 
allegation  that  it  was  carried  into  a  ballroom  may  be  rejected  aa  aurplnngey  and  tha 
information  be  still  good  for  unlawfully  carrying  the  pistol. 

2.  Same— Charge  of  Court— Uncertain  Verdict. 

Where  an  infoimation  in  one  single  count  charges  defectively  a  higher  offense, 
which  Includes  a  lower  offense  which  is  sufficiently  charged,  the  court,  in  its  charge 
to  the  jury,  should  limit  them  to  the  consideration  of  the  lesser  offense  only,  and  it 
is  error  to  charge  as  to  the  greater  which  is  defectively  alleged,  and  snch  error  is 
especially  reversible  where  the  verdict  of  the  jury  leaves  it  uncertain  86  to  whick 
of  the  offenses  defendant  was  found  guilty. 

Appeal  from  the  County  Court  of  Houston.  Tried  below  before  Hon. 
B.  WiNFREE,  County  Judge. 

Appeal  from  a  conviction  for  unlawfully  carrying  a  pistol;  penalty,  a 
fine  of  $50. 

No  statement  necessary. 

H.  W.  Moore,  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — The  information  in  this  case  charged  that  de- 
fendant "AiA  then  and  there  go  into  a  ballroom  and  social  party,  and  did 
then  and  there,  unlawfully,  have  and  carry  about  his  person  a  pistol, 
against  the  peace  and  dignity  of  the  State." 

Motion  was  made  to  quash  this  information  because  it  failed  to  al- 
lege that  people  were  assembled  in  said  ballroom,  and  at  said  social  party. 
Motion  in  arrest  of  judgment  was  also  filed  upon  the  same  ground.  These 
seem  to  have  been  overruled,  and  the  court,  in  its  charge,  instructed  the 
jury:  First,  if  they  believed  beyond  a  reasonable  doubt  that  the  defend- 
ant carried  the  pistol  on  and  about  his  person,  they  would  convict  him, 
and  assess  the  punishment  prescribed  under  the  article  denouncing  that 
offense:  and,  second,  if  they  believed  that  he  carried  it  under  the  article 
prohibiting  persons  from  going  into  ballrooms  and  social  gatherings, 
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with  pistols^  where  people  are  gathered^  for  the  purposes  enumerated 
in  that  statute^  then  they  would  assess  the  punishment  denounced  against 
that  offense.  Under  the  first  statute^  the  punishment  would  he  not  less 
than  $25  nor  more  than  $200,  or  by  imprisonment  in  the  coimty  jail  not 
less  than  ten  nor  more  than  thirty  days,  or  by  both  such  fine  and  impris- 
onment.  Under  the  other  article,  the  punishment  is  by  fine  not  less  than 
$50  nor  more  than  $500.     The  punishment  assessed  was  a  fine  of  $50. 

The  information  did  not  sufficiently  allege  the  offense  of  carrying  a  pis^ 
%>1  into  a  social  gathering,  but  was  sufficient  to  charge  the  offense  of  car- 
rying about  the  person  such  pistol.  See  Bainey  v.  State,  8  Texas  Crim. 
App.,  62;  Pickett  y.  State,  10  Texas  Crim.  App.,  290.  This  is  not  a 
case  wherein  the  information  charges  the  different  offenses  in  different 
<lounts»  but  it.  is  a  case  where  the  information  seeks  to  charge  the  more 
^^ravated  offense,  but  does  it  defectively;  and  under  the  Pickett  Case, 
mpra,  these  matters,  by  which  the  higher  offense  is  sought  to  be  charged, 
teing  defective,  could  be  treated  as  surplusage,  and  there  would  still  re-^ 
main  a  good  indictment  for  carrying  the  pistol  on  and  about  the  person. 
That  being  true,  the  court  should  not  have  charged  the  jury  with  refer- 
ence to  the  greater  offense,  because  the  information  did  not  charge  that 
offense;  and  both  being  submitted,  and  the  lighter  punishment  for  the 
Ugher  offense  being  assessed  by  the  jury,  they  may  have  convicted  bim 
of  said  offense,  when  they  were  not  authorized  to  do  so,  and  thereby 
convicted  biTn  of  an  offense  of  which  he  was  not  charged.  The  court 
^ould  have  limited  the  jury  to  the  consideration  of  that  offense  which 
was  charged  by  the  information,  to  wit,  carrying  on  and  about  the  person 
a  pistol. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded, 

HuBT,  Presiding  Judge,  absent. 


Ed  Kizzia  v.  The  State. 

No.  1560.    Decided  November  10,  1897. 

Dioturbanoe  of  ReligiouB  Wonhip— IndictmeiLt. 

An  indictment  for  disturbance  of  religious  worship  is  fatally  defective  which  does 
not  allege  that  the  congregation  disturbed  ''were  conducting  themselves  in  a  lawful 
manner."  An  allegation  that  they  had  "assembled  for  religious  worship  in  a  lawful 
nianner,"  does  not  meet  the  requirement  of  the  statute.    Article  193,  Penal  Code. 

Appeal  from  the  County  Court  of  Waller.  Tried  below  before  Hon. 
B.  E.  Hannat,  County  Judge. 

Appeal  from  a  conviction  for  disturbance  of  religious  worship;  penalty,, 
a  fine  of  $25. 

The  motions  to  quash  and  in  arrest  of  judgment  attacked  the  suffi- 
ciency of  the  indictment.  The  charging  part  of  the  indictment  is  set 
out  in  the  opinion. 
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No  further  statement  necessary. 
W,  J.  Pool,  for  appellant. 
Mann  Trice,  Assistant  Attomey-Gteneral,  for  the  State. 

DAVIDSON",  Judge. — ^The  indictment  sought  to  charge  appellant 
with  disturbing  religious  worship,  the  charging  part  being  as  follows: 
"Did  then  and  there  unlawfully  and  willfully,  by  loud  and  vociferous 
talking,  and  by  other  noise,  to  wit,  ^kicking  a  joint  of  stove  pipe,^  disturb 
a  congregation  at  Oakland  Church,  Waller  County,  then  and  there  as- 
sembled for  religious  worship  in  a  lawful  manner.'* 

Motion  to  quash  the  indictment,  as  well  as  in  arrest  of  judgment,  was 
made  in  the  trial  court,  because  said  indictment  failed  to  allege  that  the 
congregation  "were  conducting  themselves  in  a  lawful  manner.*'  These 
motions  were  overruled  by  the  court,  and  appellant  presents  this  as 
error. 

Article  193,  Revised  Penal  Code,  provides:  "Any  person  who  by  loud 
or  vociferous  talking,  or  swearing,  or  by  any  other  noise,  or  in  any  other 
manner,  willfully  disturbs  any  congregation,  or  part  of  a  congregation, 
assembled  for  religious  worship  and  conducting  themselves  in  a  lawful 
manner,'*  etc.  It  will  be  seen  that  this  statute  makes  one  of  the  essen- 
tial elements  of  this  offense  the  fact  that  the  congregation  assembled  for 
religious  purposes  were  conducting  themselves  in  a  lawful  manner;  and, 
unless  they  are  so  doing,  it  would  seem  that  a  disturbance  of  said  con- 
gregation would  not  come  within  the  terms  of  this  statute;  hence  no  vio- 
lation of  the  law.  The  fact  that  it  is  alleged  that  they  had  "assembled 
for  religious  worship  in  a  lawful  manner"  does  not  meet  the  requirement 
of  the  statute  that  they  were  conducting  themselves  in  a  lawful  manner 
after  being  so  assembled.  Ever3rthing  might  be  true  as  alleged  in  the 
indictment,  and  yet  they  might  not  have  continued  in  such  lawful  man- 
ner. In  order  to  obtain  a  conviction  under  this  statute,  the  proof  must 
show  that  the  assembled  congregation  were  at  the  time  of  the  alleged  of- 
fense then  conducting  themselves  in  a  lawful  manner.  We  have  held 
that  the  omission  of  the  expression  "were  conducting  themselves  in  a  law- 
ful manner"  in  the  recognizance  rendered  that  obligation  fatally  defect- 
ive, and  the  appeal  in  such  case  would  be  dismissed.  See  MuUinix  v. 
State,  32  Texas  Crim.  Rep.,  116;  Morgan  v.  State,  32  Texas  Crim.  Rep., 
413.  If,  in  reciting  the  offense  in  the  recognizance,  the  omission  of  this 
expression  would  constitute  an  insufficient  recitation  of  the  offense,  much 
more  so  would  the  indictment  or  information  be  defective,  because  in 
such  case  the  offense  itself  is  charged  for  which  the  defendant  must  be 
tried;  and  it  is  necessary  in  this  State  to  set  out  in  the  indictment  all  the 
essential  elements  of  the  crime. 

The  judgment  is  reversed,  and  the  prosecution  ordered  dismissed. 

Reversed  and  ordered  dismissed. 

HtTRT,  Presiding  Judge,  absent. 
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Ex  Paktb  Frank  Fbbeland. 

No.  1003.    Decided  November  15.  1807. 

Affray— City  Ordinance. 

An  affray  is  a  petty  offense,  ^.nd,  notwithstanding  it  is  a  statutory  offense,  it  can  be 
legally  made,  by  a  city  ordinance,  a  municipal  offense;  and  where  this  has  been  done, 
a  prosecution  and  conviction  under  the  city  ordinance  for  the  municipal  offense  will 
bar  a  prosecution  for  the  same  offense  in  the  State  courts  under  the  statute. 

Appeal  from  the  County  Court  of  De  Witt.  Tried  below  before  Hon. . 
C.  A.  SuMNERS,  County  Judge. 

Appeal  from  a  judgment  remanding  relator  to  custody  upon  a  habeas 
corpus  proceeding. 

[No  briefs  for  relator.] 

Mann  Trice^  Assistant  Attorney-General,  for  the  State* 

HENDERSON,  Judge. — ^Appellant  was  convicted  in  the  city  court 
of  Yoakum,  and  his  punishment  assessed  at  a  fine  of  $1.  He  sued  out  a 
writ  of  habeas  corpus  before  the  county  judge,  and  was  remanded  by  him ; 
hence  this  appeal. 

There  are  no  bills  of  exception  or  assignments  of  error  in  the  record, 
and  appellant  has  filed  no  brief  in  this  case,  and  we  are  not  informed  of 
any  alleged  error  committed  by  the  court.  The  conviction  was  xmder 
an  ordinance  making  it  an  affray  for  two  or  more  persons  to  fight  together 
in  a  public  place  in  the  city  of  Yoakum,  and  making  such  offense  punish- 
able by  a  fine  not  exceeding  $100 ;  that  is,  the  ordinance  occupies  the  same 
ground  covered  by  article  333,  Penal  Code  1895,  which  is  as  follows: 
**Tf  any  two  or  more  persons  shall  fight  together  in  a  public  place,  they 
shall  be  punished  by  a  fine  not  exceeding  $100.^'  The  mayor's  court  of 
Yoakum  did  not  take  jurisdiction  of  a  State  offense,  under  said  article 
333,  but  they  made  an  affray  an  offense  against  the  city  of  Yoakum  by 
ordinance.  We  do  not  understand  this  case  to  come  within  the  rule  laid 
down  in  Leach  v.  State,  36  Texas  Criminal  Reports,  248.  In  that  case 
the  city  of  Fort  Worth  undertook  to  take  cognizance  of  a  State  offense 
under  a  State  statute,  claiming  the  right  to  do  so  under  its  charter.  In 
that  case  the  jurisdiction  was  not  claimed  under  a  city  ordinance  making 
the  State  offense  also  a  violation  of  the  city  ordinances.  An  affray  is  a 
petty  offense,  and  in  our  opinion  a  city  is  authorized,  notwithstanding  an 
affray  is  an  offense  by  statute  against  the  penal  laws  of  the  State,  to  make 
such  offense  an  offense  against  the  city,  by  ordinance,  and  a  conviction  for 
a  violation  of  the  city  ordinance  is  a  bar  to  a  prosecution  for  the  same 
offense  when  a  prosecution  is  undertaken  therefor  in  the  State  courts. 
See  art.  931,  Code  Crim.  Proc.  1895. 

There  being  no  errors  in  the  record,  the  judgment  is  aflSrmed. 

Affiffned. 

HUBT,  Pkesiding  Judge. — ^I  agree  to  the  result. 

38  Texas  Grim.  App.— 21 
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Bill  Cannon  v.  The  State. 

No.  1668.    Decided  Noyember  16.  1807. 

Fraudulent  Conversion  by  a  Bailee  for  Hire— Venue  of  Offense. 

See  opinion  for  facts  stated,  upon  which  it  is  Held,  that  a  conviction  for  conversion 
by  a  bailee  for  hire  is  not  sustained  as  to  the  county  in  which  the  conversion  i» 
alleged  to  have  been  committed. 

Appeal  from  the  District  Court  of  Blanco.  Tried  below  before  Hon. 
W.  M.  Allison. 

Appeal  from  a  conviction  for  fraudulent  conversion  by  a  bailee  for 
hire,  the  penalty  assessed  being  two  years  imprisonment  in  the  peniten^ 
tiary. 

The  opinion  states  the  case. 

[No  briefs  for  either  party  have  come  to  the  hands  of  the  Reporter.] 

DAVIDSON,  Judge. — ^Appellant  was  convicted  of  fraudulently  con- 
verting a  buggy  and  double  set  of  harness  to  his  owp  use,  after  having 
hired  the  same  from  one  J.  J.  West,  and  his  punishment  assessed  at  two 
years  confinement  in  the  penitentiary;  hence  this  appeal. 

The  conversion  is  alleged  to  have  occurred  in  Blanco  County,  where 
this  prosecution  was  had.  The  undisputed  facts  show  that  appellant 
hired  the  buggy  from  the  alleged  owner  for  the  purpose  of  making  a  trip 
to  the  city  of  San  Antonio,  about  sixty  miles  distant,  and  return;  that  he 
was  to  be  gone  several  days;  that  on  his  return  trip  he  passed  through 
New  Braunfels,  San  Marcos,  and  Kyle,  and  thence  back  to  Blanco  City. 
This  return  trip  involved  a  distance  of  about  115  miles.  The  alleged 
owner  lived  at  Blanco  City,  and  owned  a  livery  stable  at  that  place.  It  is. 
further  an  imdisputed  fact,  admitted  by  the  legal  owner,  that  appel- 
lant had  been  hiring  buggies  and  teams  from  him  since  August,  1895, 
including  this  hiring,  which  occurred  on  the  22d  or  23d  of  January,  1896. 
And  it  further  appears  that  appellant  was  engaged  in  building  tanks  and 
digging  ditches,  and  had  an  outfit  for  this  purpose;  that,  in  their  course 
of  dealing  appellant  would  keep  the  buggies  and  teams,  as  the  case  might 
be,  as  long  as  he  thought  proper  to  do  so,  beyond  the  time  specified  in  the 
contract  of  hiring.  This  seems  to  have  been  their  usual  course  of  dealing 
with  each  other,  and  no  trouble  had  ever  arisen  heretofore  by  reason  of 
the  detention  of  the  property  by  appellant  beyond  the  time  of  contract; 
and  in  this  case  appellant,  after  his  return  to  Blanco  City,  kept  the  buggy 
and  harness,  and  never  returned  it.  But  there  is  no  testimony  in  the 
record  that  West,  the  alleged  owner,  took  any  steps  to  recover  the  prop- 
erty, except  that  he  wrote  two  letters  to  appellant,  inquiring  about  the 
matter,  to  which  he  received  no  reply.  These  letters  were  apparently 
written  long  after  the  contract  of  rental,  by  its  express  stipulations,  had 
expired,  and  this  may  be  accounted  for  by  their  course  of  dealing  hereto- 
fore stated.    It  is  furthermore  an  uncontradicted  fact  that  appellant  re- 
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turned  to  Blanco  City  within  seven  or  eight  days  of  the  time  when  he 
hired  the  huggy  and  liarness,  and  moved  his  tank-building  outfit  about 
ten  miles  from  said  city,  for  the  purpose  of  building  a  tank  on  the  place  of 
one  Anderson;  that  defendant  was  then  in  Blanco  City  with  the  buggy 
and  harness,  and  used  it  openly  there  in  the  city,  at  one  time  hitching  it 
for  several  hours  across  the  street,  and  in  front  of  West's  livery  stable; 
that  West  himself  was  not  then  at  home ;  that  the  day  defendant  moved 
his  outfit  from  Blanco  City  he  went  in  an  opposite  direction,  about  three 
miles,  and  eflfected  a  settlement  with  Campbell  West,  and  from  this  point 
he  returned  to  Blanco  City,  remained  until  3  or  4  o'clock  in  the  evening, 
hitching  his  team,  as  before  stated,  just  in  front  of  the  owner^s  stable, 
across  the  street,  and  attended  to  some  business  in  the  town,  and  at  the 
specified  time  (3  or  4  o'clock)  left,  and  went  down  to  Anderson's,  where 
his  outfit  had  gone.  He  afterwards  dug  another  tank  near  the  little  village 
of  Goforth,  within  thirty  miles  or  less,  perhaps,  of  Blanco  City.  Thence 
he  moved  into  an  adjoining  county,  to  Harwood's  ranch,  and  there  did 
some  work.  This  occupied  defendant's  time  until  the  summer  of  1896, 
the  buggy  being  in  the  meantime  used  by  him  until  it  was  in  a  dilapidated 
condition,  when  he  left  it  at  the  residence  of  his  father-in-law,  Mr.  Locke, 
about  twenty-five  or  twenty-eight  miles  from  Blanco  City,  where  the 
owner  ultimately  found  it.  The  defendant  testified  that  he  wrote  to.  the 
owner  in  reference  to  the  buggy  two  or  three  times,  but  received  no  reply. 
The  owner  testified  that  he  wrote  the  defendant  two  letters,  and  received 
no  reply.  It  is  further  shown  that  defendant  sent  a  message  to  the  owner 
with  reference  to  it,  offering  to  pay  him  a  fine  Jersey  bull  as  a  credit  on 
account  for  the  hire  of  the  aforesaid  vehicle.  This  seems  to  have  been 
in  July,  1896.  It  was  proved,  adversely  to  the  defendant,  that  he  stated 
to  one  Neal  that  he  had  traded  this  buggy  to  his  mother-in-law,  Mrs. 
Locke;  she  living  in  Hays  County.  It  is  contended,  and  was  contended 
in  the  court  below,  that  the  testimony  is  not  sufficient  to  prove  an  ap- 
propriation of  the  property  in  Blanco  County,  and  it  is  further  con- 
tended that  the  testimony  is  not  sufficient  to  show  a  fraudulent  appro- 
priation anywhere.  As  to  the  last  proposition,  it  is  unnecessary,  in  our 
view  of  the  case,  to  discuss  it  now. 

Eecurring  to  the  first  proposition  (that  is,  that  the  testimony  does  not 
show  an  appropriation  of  the  property  in  Blanco  County),  we  are  of  the 
opinion  that  under  the  record  before  us  the  court  should  have  so  held,  and 
granted  appellant  a  new  trial.  We  take  it  as  a  correct  proposition  of  law,  in 
cases  of  this  character,  that  "so  long  as  the  person  intrusted  with  money  or 
property  acts  with  reference  thereto  in  accordance  with  the  terms  of  the 
trust,  whether  as  servant,  clerk,  agent,  or  trustee,  he  evidently  can  not 
be  guilty  of  embezzlement.  The  question  as  to  what  acts  shall  be  suffi- 
cient to  show  the  commission  of  the  crime  is,  in  many  classes  of  cases,  one 
of  great  difficulty.  With  regard  to  property  (not  money)  it  is  necessary 
that  some  adverse  use  or  holding  be  shown,  depriving  the  owner  of  his 
property,  but  there  is  no  prescribed  set  of  circumstances  which  will  be 
necessary  or  sufficient  to  show  a  fraudulent  conversion.    The  question  is 
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one  of  fact/*  1  McClain  Crim.  Law,  sees.  637,  638;  Chaplin  v.  Lee,  18 
Neb.,  440,  25  N.  W.  Rep.,  609.  And  the  question  may  be  stated  in  this 
form :  Does  the  trustee  or  bailee  exercise  dominion  over  the  property  in- 
trusted to  him,  to  the  exclusion  or  in  defiance  of  the  owner's  right?  If  so, 
it  would  be  a  conversion,  whether  it  is  for  his  own  or  another's  use.  The 
term  "conversion"  seems  to  have  acquired  a  technical  meaning;  that  is, 
detaining  goods  so  as  to  deprive  the  owner  or  person  entitled  to  the  pos- 
session of  them  of  his  dominion  over  the  same. 

Now,  this  offense  of  theft  by  conversion  of  property  hired  from  another 
seem  to  be  governed  very  largely  by  the  same  principles  as  embezzlement, 
for  the  party  comes  into  possession  with  the  owner's  consent,  and  the  con- 
tract is  in  the  nature  of  a  bailment.  This  being  true,  as  long  as  the  bailee 
holds  the  property  subject  to  the  rights  of  the  bailor,  and  not  adversely, 
in  his  own  right,  then  there  could  be  no  fraudulent  conversion,  under  our 
statute,  because  that  proceeds  entirely  upon  the  idea  that  there  must — 
first,  be  an  appropriation  of  the  goods  or  property,  and  second,  that  that 
appropriation  must  be  fraudulent,  and,  of  course,  without  the  consent  of 
the  owner.  Until  the  testimony  makes  it  reasonably  certain  that  these 
matters  have  occurred,  there  can  be  no  violation  of  our  statute  with  refer- 
ence to  theft  of  property  under  a  contract  of  hiring  or  borrowing.  Now, 
recurring  to  those  facts  bearing  upon  this  phase  of  the  case,  in  regard  to 
the  supposed  conversion  in  Blanco  County,  we  find  that  the  bailee  hired 
teams  of  the  bailor,  and  kept  them  almost  at  his  will  and  pleasure,  and 
there  has  been  no  trouble  with  reference  to  his  detention  of  the  property 
beyond  the  contract  time.  Now,  there  is  no  evidence  in  this  record  of  a 
conversion  in  Blanco  County,  unless  it  be  found  in  the  undisputed  evi- 
dence that  appellant,  after  the  term  of  the  contract  had  expired  for  which 
he  had  hired  the  buggy,  to  wit,  his  return  to  Blanco  City,  afterwards  used 
said  buggy  in  Blanco  County  one  day,  as  shown  in  the  statement  of  the 
testimony  above.  There  is  nothing  to  show  that  it  occurred  to  the  owner 
of  the  property  or  to  the  appellant  that  there  had  been  any  conversion  of 
the  property,  up  to  the  time  he  left  Blanco  City,  going  to  Anderson^s  to 
build  the  tank.  This  further  detention  of  the  property  by  appellant  was 
in  line  with  their  general  course  of  dealing,  and  it  had  not  occurred  to 
West,  the  owner,  that  there  was  any  conversion.  Then  we  say  that  the 
testimony  is  too  weak,  in  our  opinion,  to  justify  a  conclusion  that  there 
had  been  a  fraudulent  appropriation,  or  even  any  appropriation  to  his 
own  use  and  benefit,  by  appellant,  of  the  buggy  and  harness  set  out  in  the 
indictment,  up  to  the  time  that  he  left  Blanco  City  and  Blanco  County. 

It  is  unnecessary  to  deal  with  the  question  as  to  what  may  or  may  not 
be  the  effect  of  the  testimony  with  reference  to  his  after  acts.  The  State 
contended  that  he  traded  the  buggy  to  his  mother-in-law  some  months  af- 
terwards. This  is  most  emphatically  denied  by  himself,  his  father-in-law, 
and  brother-in-law,  the  mother-in-law  not  being  placed  upon  the  witness 
stand.  As  this  case  is  presented,  it  occurs  to  us,  in  view  of  all  the  facts — 
the  relationhip  between  the  parties,  their  course  of  dealing  with  each 
other,  the  intrusting  of  his  property  by  the  owner  with  the  appellant — 
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that  the  fact  that  whenever  he  saw  proper  to  detain  property  he  had  hired 
from  the  owner  and  use  it,  after  the  term  of  hiring  it  had  terminated,  he 
did  so  without  any  idea  on  either  side  that  he  was  converting  the  prop- 
erty, would  strongly  rebut  any  idea  of  appropriation  of  the  property  in 
Blanco  County,  and  until  long  afterwards,  if  in  fact  there  was  any  appro- 
priation. 

Because  we  do  not  believe  the  testimony  justified  the  conviction  in 
Blanco  County,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

HuBT,  Presiding  Judge,  absent. 


EoBERT  Mitchell  v.  The  State. 

No.  1554.    Decided  November  17,  1887. 

1.  Vomication— Charge  of  Court. 

Where  an  informatioii  for  fornication  charged  the  offense  as  habitual  carnal  inter- 
eourae  without  the  living  together  of  the  parties,  it  was  necessary  to  prove  the  offense 
as  alleged;  and  the  court,  in  defining  the  offense,  and  in  applying  the  law  to  the  facts* 
should  have  included  the  element  of  "not  living  together''  in  the  charge. 

2.  Same— Accomplice  Testimony— Requested  Instruction. 

On  a  trial  for  fornication,  where  one  of  the  parties  testified  on  the  trial,  a  charge 
that  the  defendant  could  not  be  convicted  upon  the  unsupported  evidence  of  the 
accomplice,  was  insufficient.  The  court  should  have  instructed  the  jury  that  before 
they  could  convict  defendant  it  must  appear  that  the  accomplice  was  corroborated 
by  other  testimony.  And  should  also  have  defined  to  the  jury  the  nature  of  the 
corroborative  testimony  required,  and  especially  so,  where  the  charge,  as  given,  was 
excepted  to  and  a  special  instruction  properly  presenting  that  issue  was  requested. 

Appeal  from  the  County  Court  of  Brazos.  Tried  below  before  Hon. 
W.  H.  Habman,  County  Judge. 

Appeal  from  a  conviction  for  fornication ;  penalty,  a  fine  of  $50.  The 
charging  part  of  the  information  was,  ^'that  one  Robert  Mitchell,  an  un~ 
married  man,  on  the  24th  day  of  December,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  ninety-six,  with  force  and  arms,  in  the 
county  and  State  aforesaid,  did  then  and  there  unlawfully  have  habitual 
carnal  intercourse  with  Leah  Sinyard,  an  unmarried  woman,  'without 
living  together,*'  etc. 

The  prosecutrix,  Leah  Sinyard,  testified  for  the  State  to  numberless  acts 
of  carnal  intercourse  with  defendant.  Lizzie  Calhoun  testified,  that  on 
two  occasions  when  she  was  sleeping  with  Leah  Sinyard  in  a  shed  room 
defendant  came  there  and  she  got  up  from  the  bed  and  gave  her  place  to 
defendant.  She  also  testified,  that  on  one  occasion  when  she  was  return- 
ing from  church  with  these  parties  they  had  carnal  intercourse  on  the 
side  of  the  road,  and  she  was  right  at  them  and  took  a  seat  and  waited  and 
watched  them  through  until  they  finished. 

In  the  charge  given  by  the  court  the  following  portions,  designated  as 
1,  2,  3,  and  4,  were  excepted  to,  to  wit:  1.  "I  charge  you  that  our  stat- 
utes define  fornication  as  applicable  to  this  case  to  be  the  habitual  carnal 
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intercourse  with  each  other  of  a  man  and  woman  when  neither  is  lawfully 
married  to  some  other  person/*  2.  "The  gist  of  the  offense  in  this  case, 
as  charged,  is  that  the  parties  had  habitual  carnal  intercourse  with  each 
other;  that  such  intercourse  was  habitual."  3.  "A  single  act  of  inter 
course  would  not  be  sufficient  to  warrant  a  conviction.  The  jury  must 
determine  from  all  the  facts  in  the  case  whether  the  carnal  intercourse 
was  habitual."  4.  "You  are  further  instructed,  that  the  defendant  in 
this  case  can  not  be  convicted  on  the  unsupported  evidence  of  the  accom- 
plice, Leah  Sinyard." 

Defendant  requested  the  following  instruction,  which  the  court  refused 
to  give,  viz :  "A  conviction  can  not  be  had  upon  the  testimony  of  an  ac- 
complice unless  corroborated  by  other  testimony  tending  to  connect  the 
defendant  with  the  offense  committed,  and  the  corroboration  is  not  suffi- 
cient if  it  merely  shows  the  commission  of  the  offense.  An  accomplice, 
as  the  word  is  here  used,  means  anyone  connected  with  the  crime  com- 
mitted, either  as  a  principal  offender,  as  an  accomplice,  as  an  accessory,  or 
otherwise." 

Hudson  &  Nally  for  appellant. — The  charge  of  the  court  (number  one) 
above  does  not  use  nor  follow  the  statutory  words  used  in  the  statute  in 
defining  the  offense  charged  in  the  information,  viz :  "without  living  to- 
gether," and  the  omission  is  not  elsewhere  supplied  in  the  charge.  Penal 
Code,  art.  337;  Code  Crim.  Proc,  art.  667;  Jones  v.  State,  29  Texas  Crim. 
App.,  347;  Bird  v.  State,  27  Texas  Crim.  App.,  635;  Mitten  &  Hamilton 
V.  State,  24  Crim.  App.,  346;  Thomas  &  Muckleroy  v.  State,  28  Texas 
Crim.  App.,  300;  Handle  v.  State,  12  Texas  Crim.  App.,  250;  Burns  v. 
State,  12  Texas  Crim.  App.,  394;  Powell  v.  State,  12  Texas  Crim.  App., 
238;  Smith  v.  State,  1  Texas  Crim.  App.,  517;  Cady  v.  State,  4  Texas 
Crim.  App.,  238 ;  Lindley  v.  State,  8  Texas  Crim.  App.,  445. 

The  court  by  charge  number  2  limits  the  inquiry  of  the  jury  to  the  fact 
of  habitual  intercourse  alone,  and  does  not  in  this  connection  set  out  the 
other  statutory  ingredients  of  the  offense.  That  is,  that  they  must  further 
find  not  only  that  the  intercourse  was  habitual,  but  that  the  parties  were 
each  unmarried  and  that  they  did  not  live  together.  We  respectfully 
submit  that  this  charge  as  given  was  calculated  to  mislead  the  jury  and 
induce  them  to  believe  that  they  were  authorized  to  convict  the  defend- 
ant upon  proof  of  habitual  carnal  intercourse  alone.  Code  Crim.  Proc., 
arts.  667,  668;  Mitten  &  Hamilton  v.  State,  24  Texas  Crim.  App.,  346; 
Parks  V.  State,  3  Texas  Crim.  App.,  337;  Wells  &  Thompson  v.  State,  9 
Texas  Crim.  App.,  160. 

The  court  charged  the  jury  as  follows:  "A  single  act  of  intercourse 
would  not  be  sufficient  to  warrant  a  conviction.  The  jury  must  deter- 
mine from  all  the  facts  in  the  case  whether  the  carnal  intercourse  was 
habitual."  The  jury  might  reasonably  infer  from  this  charge  that,  in 
the  opinion  of  the  court,  while  they  would  not  be  warranted  in  convict- 
ing the  defendant  upon  proof  of  a  single  act  of  carnal  intercourse,  they 
might  do  so  upon  proof  of  two  such  acts,  and  any  number  of  such  acts 
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exceeding  one  would  be  suflBcient  to  warrant  a  conviction.  Penal  Code, 
art.  10;  Code  Crim.  Proc.,  art.  59;  CoUum  v.  State,  10  Texas  Crim. 
App.,  708. 

The  court  charged  the  jnry  as  follows:  'TTou  are  further  instructed, 
that  the  defendant  in  this  case  can  not  be  convicted  on  the  unsupported 
evidence  of  the  accomplice,  Leah  Sinyard.''  Said  charge  fails  to  in- 
struct the  jury  "clearly  and  full/'  as  to  what  will  constitute  an  accom- 
plice and  to  what  extent  such  accomplice  shall  be  corroborated  in  order 
to  warrant  a  conviction  on  such  testimony,  and  fails  to  state  which  Leah 
Sinyard  was  an  accomplice,  there  being  two  State's  witnesses  by  that 
name  who  testified  against  defendant  on  the  trial  of  this  case.  Penal 
Code,  art.  335;  Code  Crim.  Proc.,  art.  741;  Hamilton  v.  State,  26  Texas 
Crim.  App.,  206;  Anderson  v.  State,  20  Texas  Crim.  App.,  312;  Wills. 
Crim.  Forms,  No.  714a;  Watson  v.  State,  9  Texas  Crim.  App.,  237;  Ir- 
vin  V.  State,  1  Texas  Crim.  App.,  301;  House  v.  State,  16  Texas  Crim. 
App.,  25;  Winn  v.  State,  15  Texas  Crim.  App.,  169;  Harrison  v.  State,  17 
Texas  Crim.  App.,  442;  Phillips  v.  State,  17  Texas  Crim.  App.,  169; 
Blakley  v.  State,  24  Texas  Crim.  App.,  616;  Howell  v.  State,  16  Texas 
Crim.  App.,  93;  Dunn  v.  State,  15  Texas  Crim.  App.,  560;  Ortis  v.  State, 
18  Texas  Crim.  App.,  282;  Stone  v.  State,  22  Texas  Crim.  App.,  185. 

The  court  erred  in  refusing  to  give  the  following  special  charge  asked 
by  defendant,  to  wit:  "A  conviction  can  not  be  had  upon  the  testimony 
of  an  accomplice  unless  corroborated  by  other  testimony  tending  to  con- 
nect the  defendant  with  the  offense  committed,  and  the  corroboration 
is  not  suflBcient  if  it  merely  shows  the  commission  of  the  offense.  An 
accomplice,  as  the  word  is  here  used,  means  any  one  connected  with  the 
crime  committed,  either  as  a  principal  offender,  as  an  accomplice,  as  an 
accessory,  or  otherwise.^* 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON",  Judge. — Appellant  was  convicted  of  fornication,  and 
his  punishment  assessed  at  a  fine  of  $50;  hence  this  appeal. 

There  are  but  two  assignments  of  errror  that  require  consideration: 
Pirst,  the  failure  of  the  court  to  instruct  the  jury  that  they  must  find 
that  the  appellant  and  the  prosecutrix  were  not  living  together;  and 
second,  the  failure  of  the  court  to  give  the  proper  charge  on  accomplice 
testimony. 

We  have  examined  the  charge  of  the  court  in  the  above  respects,  and 
find  that  the  court  entirely  omitted,  both  in  his  definition  of  the  offense 
and  in  his  charge  to  the  jury,  to  instruct  them,  as  an  ingredient  of  the 
offense,  to  find  that  the  parties  were  not  at  the  time  living  together.  The 
information  contained  an  allegation  to  the  above  effect.  It  was  neces- 
sary to  be  proved  as  alleged,  and  the  court,  in  defining  the  offense,  and  in 
applying  the  law  to  the  facts  of  the  case,  should  have  included  this  ele- 
ment in  his  charge. 
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On  accomplice  testimony,  the  court  gave  only  this  charge:  "You  are 
further  instructed,  that  the  defendant  in  this  case  can  not  be  convicted 
on  the  unsupported  evidence  of  the  accomplice,  Leah  Sinyard/'  Ap- 
pellant reserved  an  exception  to  this  charge,  and  requested  one  in  writ- 
ing, submitting  an  appropriate  instruction  on  this  subject.  This  charge 
was  refused  by  the  court,  and  appellant  again  excepted.  The  court 
might,  under  the  evidence,  well  assume  that  Leah  Sinyard,  who  testified 
that  the  acts  of  fornication  were  committed  by  defendant  with  her,  waa 
the  accomplice  alluded  to,  although  there  was  another  Leah  Sinyard  who 
testified  in  the  case;  but  the  vice  in  the  charge  was  the  failure  of  the 
court  to  properly  define  to  the  jury  the  character  of  corroboration,  and 
that  they  must  find,  before  they  could  convict  the  appellant,  that  the  ac- 
complice was  corroborated  by  other  testimony,  and  should  have  also  de- 
fined  to  the  jury  the  nature  of  the  corroborative  testimony  required. 
This  was  not  done  by  the  charge  given  by  the  court,  and  the  requested 
charge  should  have  been  given. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Hurt,  Presiding  Judge,  absent. 


Nathaniel  Eodes  t.  The  State. 

No.  1661.    Decided  November  17«  1897. 

1.  Fornication— Proof  of  the  Unchastity  of  the  Woman. 

On  a  trial  for  fornication^  proof  that  the  woman  involved  in  the  ease  had  h»4 
carnal  intercourse  with  other  parties  than  defendant,  would  not  tend  to  establish 
that  defendant  did  not  fornicate  with  her,  but  would,  on  the  other  hand,  tend  to 
corroborate  the  State's  case,  and  was  irrelevant  and  immaterial. 

2.  Bill  of  Exceptionfl. 

A  bill  of  exceptions  to  excluded  evidence,  to  be  sufficient,  must  show  the  object 
and  purpo&e  of  the  proposed  evidence  where  they  are  not  obvious  from  the  biU  itaelf* 

8.    Charge— Requested  Instruction, 

Where  the  court  has  fully  charged  upon  an  issue,  it  is  not  error  to  refuse  a  re- 
quested instruction  presenting  the  same  issue  in  another  form. 

Appeal  from  the  County  Court  of  Brazos.  Tried  below  before  Hon. 
W.  H.  Harman,  County  Judge. 

Appeal  from  a  conviction  for  fornication;  penalty,  a  fine  of  $50. 

Appellant  was  charged  by  information  with  unlawful  habitual  carnal 
intercourse  with  Marzella  Pierce,  an  unmarried  woman. 

Marzella  Pierce  testified  to  numerous  acts  of  carnal  intercourse  with 
defendant  before  defendant  was  married,  and  that  complaint  had  not 
been  made  against  him  until  after  he  was  married. 

Bettie  Pierce,  mother  of  the  prosecutrix,  testified,  that  after  her 
daughter  had  informed  her  that  she  was  pregnant,  and  that  defendant 
was  the  author  of  her  condition,  she  sent  for  defendant,  and  when  aha 
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told  him  of  her  daughter's  condition  he  said  that  he  had  treated  her 
wrong,  and  that  he  would  marry  her  at  once,  and  afterwards  married 
another  woman,  and  the  witness  then  made  complaint  against  him. 

The  opinion  states  the  matters  complained  of  in  defendant's  bills  of 
exception. 

Hudson  S  NaUy  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellant  was  convicted  of  fornication,  and 
his  punishment  assessed  at  a  fine  of  $50,  and  prosecutes  this  appeal. 

He  offered  to  prove  by  John  Bodes  "thait  at  the  time  alleged  in  the 
information  he,  the  said  John  Bodes,  had  carnal  intercourse  with  the 
witness  Marzella  Pierce,  the  paramour  of  the  defendant,  and  that  other 
men  visited  her  during  this  time;  the  State  having  previously  proved  by 
Bettie  Pierce,  the  mother  of  the  paramour,  Marzella  Pierce,  that  she, 
the  said  Marzella  Pierce,  was  in  a  pregnant  condition,  and  that  she,  the 
said  Marzella  Pierce,  had  told  her  that  the  defendant  was  the  father  of 
her  unborn  child  and  the  author  of  her  condition.*'  This  was  objected 
to  by  the  State  because  it  was  not  relevant  or  material,  and  further,  it 
would  expose  the  witness  to  a  criminal  prosecution;  the  said  witness  not 
being  a  witness  in  behalf  of  the  State,  but  for  the  defendant,  and  not 
asking  any  protection  of  the  court.  This  witness  would  have  testified 
that  he,  "about  the  date  of  the  alleged  offense,  did  have  carnal  inter- 
course with  the  said  Marzella  Pierce,  and  that  other  negro  men  visited 
her.*'  This  testimony  was  excluded,  and  exception  reserved  by  appel- 
lant. 

The  object  or  purpose  of  this  testimony  is  not  stated  in  the  bill,  and  we 
are  left  to  infer  such  object  or  purpose.  A  bill,  under  these  circum- 
stances, has  often  been  held  in  this  State  to  be  not  sufficient,  the  pur- 
pose of  the  testimony  not  being  obvious.  But  if  the  testimony  had  been 
admitted,  its  effect  would  have  been  to  show  that  the  said  Marzella  Pierce 
was  a  woman  of  loose  virtue,  and  tend  to  corroborate  the  State's  case. 
This  is  not  like  a  case  of  rape,  where  such  testimony  would  be  admis- 
sible as  tending  to  show  consent;  nor  is  it  like  a  case  of  seduction,  where 
such  testimony  would  be  admissible  as  tending  to  show  a  want  of  chas- 
tity on  the  part  of  the  alleged  seduced  female.  See  Davis  v.  State,  36 
Texas  Crim.  Bep.,  548.  If  this  testimony  was  offered  to  prove  the  fact 
that  the  prosecutrix  was  pregnant  by  some  other  person  than  the  appel- 
lant, then  we  fail  to  see  how  this  would  have  tended  to  show  that  ap- 
pellant did  not  commit  fornication  with  her.  It  would  simply  have 
afforded  an  opportunity,  if  true,  for  her  to  become  pregnant  by  some 
other  man  than  appellant.  This  may  have  been  true,  and  yet  this  tes- 
timony would  not  tend  to  prove  that  appellant  had  not  been  guilty  of 
the  fornication  as  charged.    The  issue  in  this  ease  was  whether  appellant 
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had  committed  fornication  with  the  witness  Marzella  Pierce.  She  had 
not  testified  that  no  one  else  had  had  intercourse  with  her,  nor  had  she 
testified  that  she  was  pregnant  by  appellant;  sp  we  fail  to  see  how  the 
testimony  could  possibly  gx)  to  her  impeachment,  or  to  discredit  her 
with  the  jury. 

By  his  second  bill  of  exceeptions,  appellant  shows  that  after  the  State 
had  proved  by  the  prosecutrix  that  defendant  had  had  carnal  intercourse 
with  her  on  many  occasions,  he  proposed  to  prove  by  her  that  she,  about 
the  time  alleged  in  the  information,  had  carnal  intercourse  with  other 
young  negro  men,  and  that  others  visited  her  about  that  time,  among 
whom  was  Bob  Hall,  a  married  man^  and  further,  that  Bob  Hall  had 
made  her  a  present  of  some  vases.  This  testimony  was  ruled  out  on 
objection  by  the  State.  It  will  be  seen  from  this  statement  that  this 
bill  does  not  show  the  object  and  purpose  of  offering  this  testimony. 
The  same  reasons  for  rejecting  this  bill  apply  as  stated  in  the  previous 
paragraph  as  to  the  other  bill  of  exceptions. 

Appellant  requested  the  court  to  give  a  special  instruction  upon  the 
law  in  regard  to  the  corroboration  of  an  accomplice.  We  think  the  court 
was  correct  in  refusing  the  charge.  He  had  fully  charged  upon  the 
question,  and  it  was  not  necessary  to  repeat  it  in  another  form. 

The  record  in  this  case  thoroughly  sustains  the  allegations  in  the  in- 
formation, both  to  the  effect  that  appellant  had  habitual  carnal  inter- 
course with  Marzella  Pierce,  and  that  they  were  not  living  together  dur- 
ing the  time. 


The  judgment  is  affirmed. 
Httbt,  Presiding  Judge,  absent. 


Affirmed. 


Jake  Nobles  v.  The  State. 

ilg  "^  No.  1689.    Decided  November  17.  1897. 

I  38    4v2 

1.  Gonstitntional  Law-^Axnendment  of  Statute  by  Beference  to  Title— Set- 
tingr  Out  Sections  Amended. 
Article  3,  Bection  36,  of  the  Constitution  provides,  that  no  law  shall  be  amended  by 
reference  to  its  title,  but  the  section  amended  shall  be  re-enacted  and  published  at 
length.  Where  the  title  to  the  act  was,  "An  Act  to  amend  article  22,  title  4,  of  the 
Revised  Civil  Statutes  of  Texas,  1896,  so  as  to  extend  the  terms  of  the  District  Court 
in  Fort  Bend,  Wharton,  Brazoria,  and  Waller  counties;"  Held,  not  violative  of  the 
Constitution.  Article  22,  Revised  Statutes,  is  not  divided  into  sections,  but  in  sub- 
divisions, each  subdivision  providing  the  terms  for  the  holding  of  the  courts  in  one 
of  the  particular  judicial  districts  of  the  State,  and  each  district  is  set  out  by  its 
number;  it  evidently  being  the  legislative  intention  to  treat  the  subdivisions  as  sec- 
tions, the  same  being  sufficiently  within  the  meaning  of  the  term  "section"  as  used 
in  the  constitutional  provision.  Moreover,  it  can  be  gathered  with  certainty  from 
the  title  of  the  act  in  question  that  it  was  not  intended  to  reenact  the  entire  ar- 
ticle 22,  Revised  Statutes,  but  only  that  portion  of  the  same  with  reference  to  the 
twenty-third  judicial  district,  because  it  singles  out  the  particular  counties  named  in 
the  act  which  are  embraced  in  the  twenty-third  judicial  district  alone. 
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2.  Same—Constraction  of  Laws. 

The  title  of  an  act  may  be  viewed  in  the  light  of  the  whole  act  to  arrive  at  the 
legislative  intention.  And  so  contemporaneous  legislation,  upon  the  same  subject,  may 
be  looked  to. 

3.  Same— Whare  the  LegislatiTe  Intent  Is  at  All  Doubtf  uL 

Where  the  language  used  in  a  legislative  act,  with  reference  to  the  judicial  system, 
is  at  all  doubtful,  such  construction  will  be  given  to  it  as  is  consistent  with  the 
Constitution,  and  which,  at  the  same  time,  upholds  the  judicial  system  rather  than 
that  which  would  destroy  said  system. 

Appeal  from  the  District  Court  of  Fort  Bend.  Tried  below  before 
Hon.  T.  S.  Eeese. 

Appeal  from  a  conviction  for  mnrder  in  the  second  degree;  penalty 
assessed,  fifty  years  imprisonment  in  the  penitentiary. 

The  indictment  charged  appellant  with  the  mnrder  of  one  A.  A.  Pradd, 
on  the  15th  of  August,  1897. 

There  is  no  statement  of  facts  nor  bill  of  exceptions  in  the  record. 

[No  briefs  for  appellant.] 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — ^Appellant  was  convicted  of  murder  in  the 
second  degree,  and  given  a  term  of  fifty  years  in  the  penitentiary;  hence 
this  appeal. 

The  evidence  is  not  incorporated  in  the  record,  and  no  bills  of  excep- 
tion were  reserved  to  any  ruling  of  the  court  during  the  trial.  We  have 
but  one  question  presented  for  revision,  and  that  is  that  this  conviction 
can  not  be  sustained,  upon  the  ground  that  it  was  obtained  at  a  term  of 
court  which  was  illegal  and  void.  This  contention  of  appellant  is  based 
upon  the  act  of  th<3  Twenty-fifth  Legislature  (page  118)  which  provides 
for  the  time  of  holding  district  courts  in  the  Twenty-third  Judicial  Dis- 
trict. Said  act  makes  changes  in  the  law  as  to  the  time  of  holding  dis- 
trict court  in  the  various  counties  of  said  district.  It  is  further  con- 
tended that  said  act  was  repealed  by  a  subsequent  act  of  said  Legislature 
(page  202),  changing  the  times  of  holding  the  district  court  in  the 
Seventh  Judicial  District.  The  basis  of  this  contention  is  found  in  sec- 
36  of  article  3  of  the  Constitution  of  the  State,  which  reads  as  follows: 
*^o  law  shall  be  revived  or  amended  by  reference  to  its  title,  but  in  such 
cases  the  act  revived,  or  the  section  or  sections  amended,  shall  be  re- 
enacted  and  published  at  length."  The  two  acts  under  discussion  pur- 
port to  amend  article  22  of  the  Revised  Statutes  of  1895.  The  orig- 
inal article  22  fixes  and  designates  the  times  of  holding  court  in  all  the 
judicial  districts  in  this  State,  beginning  with  the  first  and  ending  with 
the  last  numbered  district.  By  reference  to  said  article,  it  will  be  seen 
that  each  district  is  set  out  therein  by  its  number.  For  instance,  the 
first  subdivision  of  said  article  22  fixes  the  time  for  holding  court  in  the 
various  counties  composing  the  First  Judicial  District;  and  so  of  the 
second,  and  on  to  the  end  of  said  article.    The  first  amendment  to  said 
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article  by  the  Twenty-fifth  Legislature  was  with  reference  to  the  First 
Judicial  District,  which  purports  to  amend  article  32,  but  fails  to  recite 
in  the  title  that  section  1  of  said  article  was  to  be  amended,  but  simply 
refers  to  article  22  (Acts  25th  Leg.,  p.  57).  The  time  of  holding  the 
courts  in  the  different  counties  of  several  of  the  districts  was  amended  in 
the  same  manner  by  the  same  Legislature.  We  believe  the  act  in  ques- 
tion  is  not  violative  of  section  36  of  article  3  of  the  Constitution.  The 
title  of  the  act  is  as  follows:  "An  act  to  amend  article  22,  title  4,  of 
the  Bevised  Civil  Statutes  of  Texas,  1895,  so  as  to  extend  the  terms  of 
the  District  Court  in  Fort  Bend,  Wharton,  Brazoria,  and  Waller  counties. 
*  *  *'*  We  would  also  state  in  this  connection  that  the  title  of  the 
act  to  amend  the  First  District  is  similar  in  terms  to  the  above.  We 
would  also  observe  thait  article  22,  being  the  article  apportioning  the  judi- 
cial districts,  has  never  been  formally  sectionized,  though  each  district^, 
from  the  first  to  the  last,  inclusive,  is  numbered  consecutively;  and  no 
doubt  it  was  the  intention  of  the  Legislature  to  treat  said  subdivisions- 
as  sections;  and  in  our  opinion  those  numbers  of  the  district  in  said 
article  22  are  sufficiently  within  the  meaning  of  the  term  "section  or 
sections,"  mentioned  in  the  constitutional  provision.  If  we  are  correct 
in  this  statement,  then  it  follows  that  if  the  title  to  the  act  in  question 
had  read  as  follows,  "An  act  to  amend  section  23,  article  22,  title  4,  of 
the  Bevised  Civil  Statutes  of  Texas,  1895,  so  as  to  extend  the  terms  of  the 
District  Court  in  Fort  Bend,  Wharton,  Brazoria,  and  Waller  comities,''' 
it  would  have  been  in  exact  accord  with  the  constitutional  requirements. 
Then,  the  only  question  presented  is  found  in  the  fact  that  said  section 
23  is  not  specifically  named  as  such  in  the  title.  We  are  of  opinion  that 
we  can  gather  with  certainty  from  the  title  to  this  act  that  it  was  not 
the  intention  of  the  Legislature  to  re-enact  the  entire  article  22,  but 
merely  to  amend  that  portion  of  it  with  reference  to  the  Twenty-third 
Judicial  District,  because  the  language  there  used  can  have  no  other 
reference  than  to  the  particular  district  in  question,  for  it  is  entitled 
"An  act  to  amend  article  22,  title  4,  of  the  Bevised  Civil  Statutes  of 
Texas,  1895,"  etc.,  and  singles  out,  from  all  of  the  other  districts  men- 
tioned in  said  article,  counties  in  the  Twenty-third  Judicial  District,, 
just  as  said  counties  are  set  out  in  the  original  article  22  as  being  con- 
tained in  the  Twenty-third  Judicial  District. 

It  is  clear  that  we  can  look  to  the  title  of  this  act,  when  viewed  in  the 
light  of  the  whole  of  article  22,  to  ascertain  the  meaning  of  the  Legisla- 
ture, and  when  this  has  been  done,  the  legislative  mind  and  intent  admit 
of  no  question.  But,  besides,  if  there  was  any  difficulty  in  the  construc- 
tion of  said  act,  we  would  have  recourse  to  contemporaneous  acts  of  the 
Legislature  on  the  subject.  A  number  of  acts  were  passed  at  the  same 
session  similar  in  terms  to  the  one  before  us,  and  each  of  said  acts  had 
in  view  some  particular  designated  judicial  district.  All  these  acts,  takeifc 
together,  are  in  consonance  with  the  idea  that  it  was  merely  the  intention 
of  the  Legislature  in  each  of  said  acts  to  amend  that  portion  of  the  act 
relative  to  some  particular  district  (or  section  of  said  article  22).    Any 
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other  construction  would  overthrow  onr  entire  judicial  system.  Now, 
if  this  matter  were  at  all  doubtful,  that  construction  would  be  adopted 
which  is  consistent  with  the  Constitution,  and  which  at  the  same  time 
upholds  our  judicial  system,  rather  than  that  which  would  destroy  said 
sygrtem.  The  construction  we  have  adopted  will  harmonize  with  the  Con- 
stitution, and  uphold  our  judicial  system,  and,  moreover,  harmonizes 
with  that  provision  of  the  Constitution  which  requires  each  district  judge 
to  hold  his  court  at  least  twice  in  each  county  composing  his  district  in 
each  year.  We  hold  that  the  act  in  question  is  simply  an  amendment 
of  that  portion  of  article  22  which  relates  to  the  Twenty-third  Judicial 
District,  and  which  we  denominate  section  23  of  said  article  22,  and  that 
said  act  is  not  in  violation  of  section  36  of  article  3  of  the  Constitution. 
See  Stone  v.  Hill,  72  Texas,  540. 
The  judgment  is  afiSrmed. 

Affirmed. 

HusT,  Presiding  Judge,  absent 


GoBDiANA  Pena  v.  The  State. 

No.  1711.    Decided  November  17.  1897. 

1.    Assault  with  Intent  to  ICurder^Accident— Charge. 

Where  a  husband  wai  on  trial  for  an  assault  to  murder  his  wife,  and  he  testified 
that  the  cutting  was  purely  accidental  on  his  part  in  pushing  her  away  in  order 
to  reach  her  paramour,  and  the  court  instructed  the  jury  that  if  he  cut  his  wile 
accidentaUy  in  trying  to  kiU  her  paramour  they  should  acquit— there  would  be  no 
violation  of  law;  Held  to  properly  submit  the  issue. 

8.    Same— Aggravated  Assault— Practice  where  No  Exceptions  Were  Saved 
to  the  Charge. 

On  a  trial  for  assault  to  murder,  where,  even  if  the  issue  of  aggravated  assault 
was  suggested,  no  exception  or  motion  for  new  trial  was  reserved  to  the  charge 
of  the  court  for  failure  to  submit  such  issue,  this  court,  under  the  acts  of  the  Twenty- 
fifth  Legislature,  p.  17,  amending  article  7^,  Code  Criminal  Procedure,  is  prohibited 
from  reversing  for  such  error,  even  though  the  failure  should  constitute  material 
error. 

Appeal  from  the  District  Court  of  Starr.  Tried  below  before  Hon. 
James  B.  Wells. 

Appeal  from  a  conviction  for  assault  with  intent  to  murder;  penalty, 
two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  essential  facts.  JSo  further  statement  neces- 
sary. 

[No  briefs  for  appellant.] 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 


Digitized  by  LjOOQIC 


334  38th  Texas  Chimin al  Bepobtb.  l^ykr, 

DAVIDSON,  Judge. — ^Appellant  was  convicted  of  assault  with  intent 
to  murder  his  wife,  and  given  two  years  in  the  penitentiary;  hence  this 
appeal. 

There  are  no  bills  of  exception  in  the  record.  It  is  urged  that  the 
court  committed  an  error  in  failing  to  submit  to  the  jury  a  charge  upon 
aggravated  assault  and  battery.  The  evidence  for  the  State  shows  an 
assault  with  intent  to  murder,  which  occurred  at  a  different  place  than 
that  testified  to  by  appellant.  If  the  State's  testimony  is  true,  appellant 
made  the  assaidt  with  a  knife  upon  his  wife,  stabbing  her  in  the  breast; 
also  cutting  one  of  her  fingers  badly.  This  transaction,  under  the 
State's  theory,  occurred  outside  of  the  residence.  The  appellant's  testi- 
mony shows  that  he  came  in  the  room  where  his  wife  was,  and  discov- 
ered her  in  bed  with  another  person,  either  in  the  act  of  sexual  inter- 
course, or  that  she  was  there  for  that  purpose.  He  drew  his  knife,  with 
a  view  of  killing  the  paramour  of  his  wife.  The  wife  jumped  out  of  bed, 
threw  her  arms  around  him,  and,  in  the  struggle,  seeking  to  push  her 
away  from  him,  defendant  states,  the  wounds  must  have  been  inflicted; 
that  he  did  not  intend  to  cut  his  wife,  and  the  cutting  was  purely  acci- 
dental on  his  pvt,  in  pushing  her  away,  in  order  to  reach  her  paramour. 

This  is  the  substance  of  the  testimony  pro  and  con,  as  adduced  on  the 
trial.  The  court  submitted  the  issue  of  assault  with  intent  to  murder, 
and  instructed  the  jury  that  if  he  cut  his  wife  accidentally,  in  trying 
to  kill  her  paramour,  they  should  acquit;  there  would  then  be  no  viola- 
tion of  the  law. 

We  believe  the  issues  in  the  case  were  properly  submitted;  but,  if  the 
question  of  aggravated  assaidt  and  battery  was  suggested  under  the  facts, 
no  charge  was  asked,  nor  were  any  exceptions  reserved  to  the  failure  of 
the  court  to  charge  this  issue.  Under  the  recent  act  of  the  Legislattire 
(Acts  25th  Leg.,  p.  17),  this  court  is  prohibited  from  reversing  a  judg- 
ment for  material  error  of  the  court  in  regard  to  charging  the  law,  unless 
"the  error  shall  be  excepted  to  at  the  time  of  the  trial  or  on  motion  for 
ne^  trial.'*  As  stated  above,  exceptions  were  not  reserved;  and  even  if 
the  court  erred  in  not  charging  the  law  applicable  to  aggravated  assault, 
and  such  failure  was  material  error,  this  court  would  not  be  justified  in 
reversing  the  judgment,  unless  exceptions  were  reserved  to  this  omission 
of  the  court,  either  at  the  time  of  the  trial  or  on  motion  for  a  new  trial. 

Judgment  is  affirmed. 

Affirmed. 

Hurt,  Presiding  Judge,  absent. 
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Emma  Thompson  v.  The  State. 

No.  1716.    Decided  November  17,  1897. 

1.  ICiirder— Corpufl  Delicti. 

On  a  trial  for  murder,  where  it  appeared  that  deceased  was  a  strong,  healthy 
man;  that  he  was  stabbed  in  the  left  breast,  immediately  under  the  nipple,  in  the 
region  of  the  heart,  with  a  knife  proved  to  be  a  deadly  weapon;  that  immediately 
upon  receiving  said  wound  he  collapsed  and  fell  as  if  he  had  received  a  fatal  wound; 
that  he  spoke  only  once,  and  then  only  said,  "She  has  cut  me;"  that  he  was  carried 
to  a  house,  where  he  died  within  fifteen  minutes  after  the  wound  was  inflicted;  Held, 
amply  sufficient  to  establish  the  fact  that  the  wound  was  the  immediate  and  proxi- 
mate cause  of  the  deaths  though  the  wound  was  never  probed. 

2.  Bvidence— ICoti^e   of    Deceased— Proof    of    Character   of    Defendant— 

Cliarge  of  Court. 

On  the  trial  for  the  murder  of  a  man  by  a  woman,  where  the  court,  over  objections 
of  defendant,  permitted  the  State  to  prove  that  defendant's  general  reputation  for 
chastity  was  bad  in  the  community  in  which  she  lived;  that  she  kept  a  house  of 
prostitution,  and  that  she  had  illegitimate  children,  and  the  court  in  the  charge  in- 
structed the  jury  that  this  evidence  was  admitted  solely  for  the  purpose  of  enabling 
them  to  decide  upon  the  motive  of  deceased  in  catching  hold  of  defendant  and  must 
be  limited  to  such  purpose;  Held,  error;  deceased's  motives  were  not  the  subject  of 
inquiry.  The  general  rule  is,  that  the  prosecution  can  not  inaugurate  an  inquiry  into 
the  general  character  of  a  defendant,  even  upon  a  matter  directly  involved  in  the 
issue  being  tried,  and  defendant's  chastity  was  not  involved;  and  had  it  been,  evi- 
dence of  particular  acts  showing  a  want  of  chastity  would  in  no  event  be  admissible. 

3.  Self-defense— Seriona  Bodily  Injury. 

A  party  has  a  perfect  right  of  self-defense  under  our  statute,  article  677,  Code 
Criminal  Proceedure,  against  a  violent  attack  threatening  serious  bodily  injury. 

4.  Defense  of  Personal  Liberty. 

A  party  restrained  of  his  or  her  liberty  has  the  right  to  resist  force  by  force,  but 
unless  the  deceased  was,  at  the  time,  doing  some  act  which  reasonably  appeared 
to  defendant  to  endanger  her  life  or  threaten  her  with  serious  bodily  injury,  she 
would  have  no  right  to  kill  him;  and  if  the  assault  upon  her  was  non-felonious,  she 
would  have  no  right  to  stab  himr  with  a  deadly  weapon;  and  the  court  should  have 
so  instructed  the  jury  in  this  case. 

Appeal  from  the  District  Court  of  Smith.  Tried  below  before  Hon. 
J.  6.  Russell. 

Appeal  fropi  a  conviction  for  manslaughter;  penalty  assessed,  two 
years  imprisonment  in  the  penitentiary. 

The  ease  is  sufficiently  stated  in  the  opinion. 

James  M.  Edwards^  for  appellant. — In  reference  to  the  admission  of 
evidence,  over  defendant's  objection,  showing  that  defendant's  general 
reputation  for  chastity  was  bad;  that  for  several  years  she  had  kept  a 
house  of  prostitution,  and  that  she  had  given  birth  to  tw6  illegitimate 
children,  one  of  them  being  the  child  of  a  white  man ;  all  of  which  was 
duly  excepted  to  by  defendant — said  evidence  was  not  admissible  in  or- 
der to  impeach  defendant  as  a  witness,  and  affect  her  credibility.  1 
Greenl.  on  Ev.,  4  ed.,  sec.  461,  note  2;  Boon  v.  Weathered,  23  Texas, 
675;  Ayres  v.  Duprey,  27  Texas,  594;  Kennedy  v.  Upshaw,  66  Texas,  442; 
Holbert  v.  State,  9  Texas  Crim.  App.,  219;  Railway  v.  Johnson,  83 
Texas,  628;  Rybum  v.  Moore,  72  Texas,  85;  Johnson  v.  State,  17  Texas 
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Crim.  App.,  565;  Stayton  v.  State,  32  Texas  Crim.  Bep.,  33;  Bums  v. 
State,  23  Texas  Crim.  App.,  641;  Landa  v.  Obert,  5  Texas  Civ.  App., 
620. 

"Evidence  of  unchastity  does  not  bear  upon  credibility."  People  v. 
Johnson,  106  Cal.,  289. 

"In  impeaching  the  character  of  a  witness  the  inqniry  must  be  re- 
stricted to  his  credibility;  that  is,  his  general  reputation  for  truth  and 
veracity."    Eudstill  v.  Singerland,  18  Minn.,  380. 

The  rule  is  that  evidence  of  character  must  be  confined  to  general  rep- 
utation, and  that  particular  acts  or  specific  facts  (such  as  that  the  wit- 
ness had  kept  a  house  of  prostitution  and  had  given  birth  to  two  illegiti- 
mate children)  are  not  admissible  either  as  original  or  rebuttal  evidence 
as  to  character.  Landa  v.  Obert,  5  Texas  Civ.  App.,  620;  Byan  v.  State, 
35  S.  W.  Bep.,  288;  Howard  v.  State,  37  Texas  Crim.  Bep.,  494;  Moore  v. 
Moore,  73  Texas,  383. 

It  is  believed  that  the  proposition  last  stated  is  elementary,  and  that 
the  authorities  supporting  the  same  are  abundant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDEBSON,  Judge. — ^Appellant  was  convicted  of  mandaughter, 
and  her  punishment  assessed  at  two  years  in  the  penitentiary;  hence  this 
appeal. 

The  testimony  shows,  substantially,  that  the  homicide  occurred  at 
night,  while  the  parties  were  returning  from  a  festival  given  at  the  house 
of  one  Frank  Tave.  It  appears  that  about  12  o'clock,  or  a  little  after 
that  time,  the  festival  broke  up;  and  appellant  and  Jesse  Boberts,  as  her 
escort,  left  the  house  together.  Coming  on  immediately  behind  them 
were  Minnie  Johnson  and  Alex  Edwards,  her  escort.  When  they  had 
proceeded  about  150  yards  from  the  house,  in  the  direction  of  the  home 
of  appellant,  the  party  was  overtaken  by  Ben  Grant  (deceased)  and  Oliver 
Boberson.  They  passed  lilinnie  Johnson  and  Alex  Edwards;  and,  ac- 
cording to  the  State's  testimony,  Oliver  Boberson  immediately  took  hold 
of  defendant,  and  told  her  that  Jesse  Boberts  should  not  go  home  with 
her.  Defendant  told  him  to  turn  her  loose,  and  he  at  once  turned  her 
loose,  and  then  took  hold  of  Jesse  Boberts  by  the  lapel  of  his  coat.  As 
soon  as  Boberson  turned  defendant  loose,  Ben  Grant  (deceased)  took 
hold  of  the  defendant  by  the  hand  or  arm,  and  told  her  that  Jesse  Bob- 
erts should  not  go  home  with  her,  and  that  he  and  Boberson  were  going 
home  with  her.  Defendant  told  Ben  Grant  to  turn  her  loose,  but  he 
still  held  to  her  hand  or  arm.  Defendant  told  him  again  to  turn  her 
loose,  and  then  told  him  that,  if  he  did  not  turn  her  loose,  she  would 
cut  his  heart  out.  Just  then  Jesse  Boberts  said,  "Stick  it  to  him;"  and 
at  once  defendant  (Emma  Thompson)  struck  Ben  Grant  (deceased)  with 
her  right  hand,  and  cut  him  with  a  knife  which  she  had  in  her  hand. 
The  deceased  at  once  staggered  back  and  fell  to  the  ground;  and  de- 
fendant walked  on  up  the  road,  saying  as  she  started  off,  "You  need  not 
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be  playing  dmnk,  you  damn  son  of  a  bitch."  Oliver  Boberson  and  some 
of  the  parties  who  had  come  up  helped  Grant  up,  and  carried  him  back 
to  Tave's  house.  The  testimony  for  the  State  further  tends  to  show  that 
when  defendant  cut  deceased  he  was  doing  nothing  to  her,  except  hold- 
ing her  by  the  hand  or  arm,  and  insisting  that  they  go  home  with  her, 
instead  of  Jesse  Soberts.  It  was  also  shown  that  deceased  expired  shortly 
after  reaching  defendant's  house,  dying  some  fifteen  minutes  after  re- 
ceiving the  stab.  The  only  expression  he  used  after  he  fell  in  the  road 
was,  "She  has  cut  me.*'  At  the  time,  deceased  was  standing  in  front  of 
defendant,  insisting  on  going  home  with  her,  and  holding  her  by  the 
hand  or  arm,  and  was  holding  an  oak  stick  about  three  feet  long  and 
about  an  inch  thick,  in  his  hand,  one  end  resting  on  the  ground.  It  was 
shown  that  Oliver  Boberson  had  accompanied  the  defendant  to  the  fes- 
tival on  that  night,  but  nothing  is  stated  as  to  how  Jesse  Boberts  came 
to  be  her  escort  on  her  return  home,  instead  of  Oliver  Boberson.  It  was 
shown  by  the  State  that  appellant  procured  the  knife  with  which  she  did 
the  stabbing  from  one  Erwin,  suggesting  that  she  desired  it  to  cut  a 
toothbrush.  She  was  requested  by  Erwin  to  return  it  to  him.  The  evi- 
dence shows>  however,  that  she  retained  the  knife  on  leaving  the  festival 
in  company  with  Jesse  Boberts,  and  had  it  open  in  her  hand  during  the 
route  and  up  to  the  time  of  the  diflBculty.  The  knife  was  conceded  to  be 
a  deadly  weapon.  After  the  difficulty,  and  on  her  way  home,  Erwin 
overtook  her,  and  she  then  oflfered  him  the  knife;  but  he  told  her  that, 
if  shfe  had  cut  the  deceased  with  it,  the  court  would  need  it,  and  de- 
clined to  take  it.  As  to  the  wound  inflicted,  and  its  being  the  cause  of 
death,  the  testimony  was  to  the  effect,  in  addition  to  what  has  been  above 
stated,  that  the  wound  inflicted  was  in  the  left  breast  of  the  deceased, 
just  below  the  left  nipple.  It  was  a  half  or  three-fourths  of  an  inch 
wide.  The  knife  went  through  the  lapel  of  the  deceased's  coat,  shirt, 
and  undershirt.  There  was  blood  on  his  breast,  and  there  was  consider- 
able blood  on  his  clothing.  When  defendant  was  called  on  for  the  knife 
with  which  she  stabbed  Grant,  she  gave  the  same  to  the  officer;  and 
there  was  blood  on  the  blade,  on  the  sharp  point.  The  wound  itself  was 
not  probed. 

The  testimony  of  the  defendant,  while  agreeing  in  the  main  with 
that  of  the  State,  differed  therefrom  in  some  essential  particulars.  The 
defendant's  witnesses  show  that,  while  appellant  was  insisting  on  de- 
ceased turning  her  loose,  she  told  him  that,  if  he  did  not  turn  her  loose, 
she  woidd  report  him  to  the  justice  of  the  peace,  and  that  then  her  es- 
cort, Jesse  Boberts,  said,  "Stick  it  to  him."  It  was  also  shown  that  de- 
ceased struck  defendant  several  blows  with  his  fist,  in  the  breast,  before 
she  cut  him,  and  that  he  was  pulling  her  up  the  road,  telling  her  in  the 
meantime  that  he  was  going  home  with  her.  She  was  resisting  and 
pulling  back.  To  summarize,  we  quote  that  part  of  her  testimony  in 
connection  with  the  immediate  act  of  stabbing,  as  follows:   "I  told  him 

to  turn  me  loose,  and  he  turned  me  loose,  and  stepped  over  to  Jesse  Bob- 
38  Texas  Grim.  App.— 22 


GooqIc 


Digitized  by  VjOOQ 


338  38th  Tbxas  Criminal  Bepobts.  [TyUvy 

erts,  and  took  hold  of  him.  The  deceased  then  took  hold  of  my  left 
arm,  a;bove  the  elbow,  with  both  of  his  hands,  and  told  me  that  Jesse 
Roberts  should  not  go  home  with  me,  but  that  he  was  going  home  with 
me.  I  told  him  to  turn  me  loose,  and  I  pidled  back  from  him.  He 
jerked  me  and  pulled  me  along  up  the  road,  and  I  told  him  that  if  he 
did  not  turn  me  loose  and  let  me  alone  I  was  going  to  the  justice  of  the 
peace  the  next  morning  and  report  him.  Just  then  Jesse  Roberts  said, 
'Yes;  stick  it  to  him;'  and  deceased  said  to  me,  *No  you  won't;  you  won't 
get  away  from  here.'  Deceased  continued  to  jerk  me  and  pull  me  up 
the  road,  and  I  continued  to  pull  back  from  him,  and  told  him  to  let 
me  alone  and  turn  me  loose.  While  this  was  going  on,  I  told  deceased 
if  he  did  not  turn  me  loose  I  would  cut  him.  He  continued  to  hold  me 
by  the  arm  and  pull  me,  and  said  that  if  Jesse  Roberts  went  home  with 
me  that  night  he  woidd  go  over  his  (deceased's)  dead  body.  While  de- 
ceased had  hold  of  my  arm  with  one  of  his  hands,  and  was  pulling  me, 
he  struck  me  several  times  in  the  breast  with  his  fist  of  the  other  hand. 
I  did  not  know  what  deceased  was  going  to  do  to  me,  and  I  cut  at  him 
with  the  knife  which  I  had  gotten  from  Alex  Erwin,  and  still  had  open 
in  my  right  hand.  I  do  not  know  whether  I  cut  him  or  not.  I  swung 
my  right  hand  round,  and  cut  at  the  deceased,  and  I  know  that  the  knife 
went  into  his  clothing,  but  I  do  not  know  whether  it  cut  his  flesh  or  not. 
I  cut  at  him  to  make  him  turn  me  loose,  and  because  he  had  said  that 
I  should  not  get  away  from  there,  and  because  I  did  not  know  what  he 
and  Oliver  Roberson  were  going  to  do  to  me.  When  Ben  Grant  fell  to 
the  ground,  I  did  not  know  that  I  had  cut  him.  I  thought  he  was  play- 
ing drunk.  I  did  not  intend  to  kill  Ben  Grant,  nor  to  cut  him  seriously. 
I  would  not  have  killed  him  just  for  wanting  to  go  home  with  me.  I 
had  nothing  against  the  deceased,  and  would  not  have  cut  had  I  not 
been  compelled  to.  I  did  not  cut  him  because  he  had  hold  of  me.'* 
There  was  furthermore  no  proof  of  ill  feeling  between  the  parties  an« 
terior  to  the  difficulty. 

Appellant's  first  contention  is  that  the  corpus  delicti  is  not  suffi- 
ciently proved  (that  is,  that  it  was  not  shown  that  the  wound  inflicted  by 
appellant  caused  the  death  of  the  deceased);  and  counsel  cites  us  to  the 
cases  of  Lucas  v.  State,  19  Texas  Crim.  App.,  79,  and  High  v.  State, 
26  Texas  Crim.  App.,  645.  In  the  Lucas  Case,  supra,  the  court  holds 
directly  that  it  was  not  sufficiently  proved  in  that  case  that  the  wound 
inflicted  caused  the  death  of  the  deceased.  In  that  case,  as  in  this,  the 
wound  was  made  with  a  knife;  and  the  testimony  showed  that  it  was  in 
his  breast,  just  below  the  left  nipple.  It  was  about  three-fourths  of  an 
inch  wide,  and  was  probed  by  running  a  stick  into  it  an  inch  and  a  half. 
Witnesses  stated,  however,  that  they  did  not  know  whether  the  wound 
extended  to  the  hollow.  The  testimony  in  said  case  is  somewhat  meager 
as  to  the  infliction  of  the  wound  ])y  defendant.  If  it  was  inflicted  by 
him,  it  was  in  the  nighttime,  and  after  he  had  carried  the  deceased  to 
help  him  on  his  horse.  The  dead  body  of  the  deceased  was  found  the 
next  morning.    There  was  testimony  of  the  appearance  of  blood  from  the 
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point  where  defendant  was  seen  to  go  away  from  the  deceased  to  where 
deceased's  dead  body  was  found  the  next  morning,  some  distance  below 
on  the  road  towards  deceased's  home;  and  under  deceased's  body^  be- 
neath the  wound,  there  appeared  to  be  a  little  pool  of  blood.  The  de- 
fendant was  heard  to  state,  with  reference  to  the  wound,  "I  wonder  if 
I  hurt  that  old  man  last  night  when  I  cut  him;"  and  also  to  another  wit- 
ness, who  told  him  the  next  morning  after  the  body  was  found,  "You  must 
have  hurt  him.  Si;  you  hit  him  too  hard," — defendant  replied,  "I  think, 
too,  I  must  have  hurt  him,  for  the  blood  was  coming  before  I  pulled  the 
knife  out."  We  have  quoted  from  this  case  of  Lucas,  supra,  because  it 
is  the  stronger  case  of  the  two,  and  is  more  nearly  analogous  to  the  pres- 
ent case,  as  to  the  facts  regarding  the  corpus  delicti.  With  due  deference 
to  the  court  and  learned  judge  who  rendered  that  opinion,  we  are  inclined 
to  differ  with  the  view  taken  by  the  court  on  this  question.  We  believe 
that  the  evidence  in  that  case  suflRciently  established  that  the  death  re- 
sulted from  the  stab  with  the  knife. 

In  the  case  at  bar  there  is  no  question  that  the  weapon  was  a  deadly 
one,  and  that  the  deceased  was  stabbed  with  this  weapon  in  the  left 
breast,  immediately  xmder  the  nipple,  in  the  region  of  the  heart — one  of 
the  most  vital  points.  It  is  true  that  the  wound  was  not  probed,  but  the 
result  and  effect  of  said  wound  are  sufficiently  manifested  by  the  fact 
that,  coincident  with  its  infliction,  the  deceased,  who  was  up  to  this 
time  evidently  a  strong,  healthy  man,  immediately  collapsed  and  fell, 
as  if  having  received  a  fatal  stroke,  never  speaking  but  once  thereafter, 
and  then  simply  to  remark,  "She  has  cut  me ;"  he  was  immediately  car- 
ried to  a  house,  and  expired  within  fifteen  minutes  after  the  infliction 
of  the  wound.  To  say  that  the  wound  was  not  the  immediate  and  prox- 
imate cause  of  the  death  of  the  deceased,  it  occurs  to  us,  would  be 
puerile.  To  illustrate:  Two  parties  are  seen  engaged  in  an  altercation. 
One  draws  a  pistol,  and  fires  at  his  adversary,  standing  some  ten  or  fif- 
teen steps  distant.  At  the  crack  of  the  pistol  he  immediately  fall6  pros- 
trate upon  the  ground.  He  utters  an  exclamation,  "He  has  shot  me!'* 
He  lives  some  ten  or  fifteen  minutes  thereafter,  and  on  examination  the 
pistol  wound  appears  to  have  been  inflicted  on  the  left  breast,  in  the 
region  of  the  heart.  No  one  subsequently  probes  this  wound,  but  be- 
cause of  this  fact  to  hold  that  the  wound  did  not  cause  death,  it  seems 
to  us,  would  be  to  set  at  naught  an  obvious  fact  which  accords  with 
common  experience,  that  the  bullet  shot  from  the  pistol  was  the  proxi- 
mate cause  of  death.  It  occurs  to  us  that  there  can  be  no  question  that 
the  wound  inflicted  by  the  defendant  upon  the  deceased,  Ben  Grant,  was 
fatal,  and  was  the  immediate  and  proximate  cause  of  his  death. 

Appellant  also  contends  that  the  court  committed  a  reversible  error 
in  admitting  the  testimony  of  certain  witnesses  to  prove  that  defendant 
was  a  lewd  woman,  and  to  prove  particular  acts  of  conduct  indicating 
lewdness.  Said  bill  of  exceptions  is  as  follows :  "Be  it  remembered,  that 
upon  the  trial  of  the  above  entitled  and  numbered  cause  the  State  was 
permitted  to  prove,  over  the  defendant's  objection,  by  each  of  the  wit- 
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nesses  Warren  Roberts,  Stuart  Smith,  and  Loftin  Arthur  the  following 
matters  of  fact,  to  wit:  That  defendant's  general  reputation  for  chastity 
in  the  community  in  which  she  lived  at  the  time  she  is  charged  in  this 
case  to  have  killed  Ben  Grant  was  bad;  that  for  two  or  three  years  next 
before  said  alleged  homicide  defendant  *had  kept  a  house  of  prostitution 
at  the  different  places  where  she  had  resided  in  that  community  during 
ithat  time; that  defendant  had  never  been  married; that  defendant  has  two 
illegitimate  children,  one  of  them  being  the  child  of  a  white  man.  To 
jail  of  which  testimony  the  defendant,  in  open  court,  objected,  upon  the 
ground  that  the  same  was  immaterial,  and  was  wholly  irrelevant  to  any 
issue  in  this  case,  and  was  strongly  calculated  to  prejudice  the  defend- 
ant, which  objection  was  overruled  by  the  court,  and  the  said  testimony 
permitted  to  go  before  the  jury  in  the  trial  of  said  cause.  To  which  ac- 
tion of  the  court,  the  defendant,  in  open  court,  excepted,  and  tenders 
this,  her  bill  of  exceptions,"  etc. 

The  court  limited  this  testimony  by  the  following  charge:  '*The  court 
has  permitted  the  State  to  call  witnesses  in  this  case,  and  interrogate 
them  as  to  the  character  of  the  defendant  for  virtue  and  chastity.  This 
evidence  (if  you  find  there  is  any)  is  admitted  solely  for  the  purpose  of 
enabling  the  jury  to  decide  upon  the  motive  of  deceased  in  catching  hold 
of  the  defendant,  if  you  believe  he  did  so,  and  must  be  limited  by  you 
to  such  purpose." 

Taking  this  charge  in  connection  with  the  admitted  testimony,  what- 
ever might  be  said  of  its  admissibility  as  evidence  to  impeach  the  defend- 
ant, she  having  testified  in  the  case,  it  can  not  be  considered  for  that  pur- 
pose, as  it  was  admitted  by  the  court  and  confined  by  it  solely  to  another 
purpose.  We  would,  however,  remark  in  this  connection  that,  as  this  tes- 
timony is  presented  in  the  bill,  we  do  not  believe  it  was  admisssible  even 
for  impeachment  of  the  defendant  as  a  witness;  the  evidence  presented 
involving  no  criminal  charge,  and  also  involving  particular  acts  of  mis- 
conduct.   See  Brittain  v.  State,  36  Texas  Crim.  Rep.,  406. 

The  question  presented  for  our  consideration  is,  merely,  was  the  tes- 
timony of  the  witnesses  to  the  effect  ^'that  appellant's  general  reputation 
for  chastity  in  the  community  in  which  she  lived  at  the  time  she  was 
charged  with  this  attempt  was  bad,  that  she  kept  a  house  of  prostitution, 
and  that  she  had  illegitimate  children,"  admissible  for  the  purpose,  as 
stated  by  the  court,  to  enable  the  jury  to  determine  the  motive  that 
actuated  the  deceased  in  catching  hold  of  her  and  stopping  her  in 
the  road?  This  testimony  might  have  been  admissible,  under  certain 
circumstances,  had  the  deceased  been  on  trial,  and  his  acts  and  mo- 
tives the  subject  of  inquiry,  but  here  the  defendant  was  on  trial,  and 
her  motives  and  her  acts  were  the  subject  of  inquiry,  and  what  motive 
may  have  actuated  her  deceased  adversary  in  certain  acts  would  not  or- 
dinarily be  a  matter  that  it  concerned  the  jury  to  know.  The  general 
rule  is  that  the  prosecution  can  not  inaugurate  an  inquiry  into  the  gen- 
eral character  of  a  defendant,  even  upon  a  matter  directly  involved  in 
the  issue  then  being  tried.    See  Whart.  Crim.  Law,  sees.  69,  61,  64,  and 
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Hartless  v.  State,  32  Texas,  88.  And  this  rule  holds  good  although  ther 
effect  of  the  defense  be  to  assume  the  ordinary  good  character  which  is- 
always  presumed  to  accompany  a  defendant  on  trial  in  a  criminal  case;: 
and,  when  evidence  of  the  bad  character  of  the  defendant  has  been  ren- 
dered admissible  for  the  State  on  account  of  the  course  pursued  by  the 
defendant,  then  the  State  is  confined  to  evidence  of  general  character, 
and  is  not  authorized  to  prove  particular  acts  of.  bad  conduct.  This*, 
question  came  up  in  the  case  of  People  v.  Fair,  43  California,  137,  m 
much  the  same  way  as  in  this  case,  and  was  there  critically  discussed;  and 
the  reasoning  of  the  court,  we  think,  is  unanswerable,  and  is  applicable 
to  the  evidence  here  offered.  From  no  point  of  view  in  which  the  mat- 
ter can  be  considered  was  the  evidence  admissible.  Appellants  chastity 
does  not  appear  to  have  been  in  any  way  involved  in  the  homicide.  If  it 
had  been,  before  the  State  coidd  have  oflPered  testimony  impeaching  or 
impugning  her  chastity  the  defendant  must  herself  have  made  the  issue, 
by  offering  proof  of  her  character  in  that  particular.  She  oflPered  no 
such  proof,  and  the  State  was  not  only  not  entitled  to  take  the  initia- 
tive in  this  respect,  but  in  no  event  was  it  authorized  to  introduce  evi- 
dence of  particular  acts  showing  a  want  of  chastity  on  the  part  of  appel- 
lant. We  hold  that  the  evidence  was  clearly  not  admissible  for  the  pur- 
pose for  which  it  was  permitted  by  the  court  to  be  introduced  on  behalf 
of  the  State. 

The  remaining  question  to  be  considered  in  this  connection  is,  was  the 
testimony  of  that  material  character  requiring  a  reversal  of  this  case? 
If,  as  viewed  from  the  evidence,  under  no  circumstances  were  the  jury 
authorized  to  acquit  the  defendant  on  the  ground  of  self-defense,  then, 
as  the  jury  found  her  guilty  of  the  lowest  grade  of  criminal  homicide 
(that  is,  manslaughter),  the  error  in  admitting  the  testimony  was  im- 
material. In  reviewing  the  evidence,  there  was  some  testimony  tending 
to  show  malice.  There  was  also  a  well  marked  phase  of  the  case  involv- 
ing manslaughter.  The  court  gave  a  charge  to  the  jury  both  on  murder 
and  manslaughter,  and  also  gave  a  charge  on  self-defense ;  evidently  be- 
lieving that  appellant  was  entitled  to  such  a  charge,  under  the  evidence. 
Unquestionably,  if  the  testimony  offered  by  the  defendant  showed  that, 
on  account  of  the  violence  of  the  assault  made  on  her,  she  reasonably  ap- 
prehended danger  to  her  life,  or  serious  bodily  injury  to  her  person,  then 
the  court  was  bound  to  give  the  jury  a  charge  on  self-defense.  Recur- 
ring to  her  testimony — and  this  presents  this  phase  of  the  case  most 
strongly — ^we  gather  that  deceased  and  his  companion  were  entirely  in 
the  wrong  in  endeavoring  to  force  her  to  leave  her  escort,  Jesse  Roberts, 
and  compel  her  to  allow  them  to  escort  her  home.  She  says,  "I  cut  at 
him  to  make  him  turn  me  loose,  and  because  he  said  I  should  not  go 
away  from  there,  and  because  I  did  not  know  what  he  and  Oliver  Rober- 
son  were  going  to  do  with  me.'^  In  this  connection  the  evidence  showed 
that  he  was  much  stronger  and  more  powerful  than  she  was;  that  he 
not  only  took  hold  of  her  and  restrained  her,  but  that  he  held  in  his 
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hand  a  large  stick,  and  that  he  struck  her  several  blows  in  the  breast 
with  his  fist.  Under  the  circumstances,  we  can  not  say  that  she  did  not, 
from  her  standpoint,  reasonably  apprehend  danger  to  her  life,  or  serioufl 
bodily  injury  to  Her  person,  on  account  of  the  attitude  of  her  assailant, 
and  we  do  not  believe  that  the  court  would  have  been  authorized  to  with- 
hold from  the  jury  a  charge  on  self-defense;  and,  as  she  was  entitled  to 
this  charge,  we  can  not  say  what  effect  the  admission  of  the  illegal  tes- 
timony may  have  had  upon  the  jury.  They  were  instructed  by  the  court 
to  regard  her  as  a  lewd  woman  and  a  prostitute;  and  this  fact,  by  the 
instruction  of  the  court,  authorized  them  to  believe  at  least  that  the  de- 
ceased could  make  an  assault  upon  her  which  he  was  not  permitted  to 
make  upon  another,  and  so  her  rights  of  self-defense  were  restricted  by 
this  admitted  right  of  interference  on  his  part.  We  do  not  believe  that 
the  court  was  so  authorized  to  restrict  her  right  of  self-defense,  and 
the  admission  of.  this  evidence,  in  connection  with  the  charge  of  the 
court,  may  have  been  injurious  to  the  appellant. 

The  court,  in  his  charge  on  self-defense,  instructed  the  jury  under 
article  677  of  the  Penal  Code  of  1895,  which  authorizes  the  slaying  of 
one's  adversary  in  the  protection  of  the  person  against  any  other  unlaw- 
ful and  violent  attack  besides  one  with  intent  to  murder,  or  to  inj9ict 
serious  bodily  injury.  The  court,  however,  eliminated  a  defense  against 
a  violent  assault,  where  the  attack  was  with  intent  to  inflict  serious  bod- 
ily injury,  by  erasing  this  sentence  from  the  charge.  This,  in  our  opin- 
ion, was  error.  We  do  not  undertake  to  say,  however,  that  it  would  con- 
stitute such  error  as  would  reverse  the  case,  in  view  of  the  fact  that  the 
court,  in  applying  the  law  to  the  facts  on  this  phase  of  the  case,  gave  a 
charge  in  accordance  to  said  subdivision  of  the  statute,  giving  one  the 
right  of  self-defense  where  a  violent  attack  was  made  with  intent  either 
to  murder  or  to  inflict  serious  bodily  injury.  In  another  portion  of  the 
charge  the  court  instructed  the  jury  on  the  right  of  self-defense,  aa 
viewed  by  us,  with  far  more  liberality  towards  the  defendant  than  is 
authorized  by  law.  The  charge  in  question  is  as  follows:  "If  you  find 
and  believe  from  the  evidence  that  the  said  Ben  Grant  had  seized  the 
defendant,  and  was  preventing  her  from  going  to  such  a  place  as  she  saw 
fit,  or  was  in  any  way  restraining  the  defendant  in  her  freedom  of  loco- 
motion, then  you  are  instructed  that  the  defendant  had  a  right  to  relieve 
herself  from  such  restraint  and  regain  her  freedom  of  locomotion,  and 
for  this  purpose  she  had  the  right  to  employ  such  force  and  resort  to 
such  means  as  might  be  necessary,  or  as  reasonably  appeared  to  her  to 
be  necessary,  to  effect  such  object;  and  if  you  believe  from  the  evidence  it 
was  necessary,  or  if  it  reasonably  appeared  to  the  defendant  to  be  neces- 
sary, in  order  to  regain  her  freedom  of  locomotion,  to  strike  said  Grant 
with  a  knife,  in  order  to  regain  her  said  freedom,  and  in  order  to  so  regain 
her  freedom  and  relieve  herself  from  restraint  she  so  struck  the  said 
Grant  with  the  said  knife,  she  will  not  be  guilty,  and  you  will  acquit." 

While  the  defendant  does  not  complain  of  this  charge,  yet  we  do  not 
conceive  that  such  is  the  law.    Undoubtedly  a  party  restrained  of  his  or 


Digitized  by  LjOOQiC 


1897.]  Sandbbs  t.  The  State.  343 

her  liberty  has  the  right  to  resist  force  with  force,  but  imleaB  the  de- 
ceased, at  the  time  he  was  restraining  her,  was  doing  some  act  which 
reasonably  appeared  to  the  defendant  to  endanger  her  life,  or  threaten 
her  with  serious  bodily  injury,  then  she  had  no  right  to  take  his  life; 
and  unless  the  violence  of  his  assault  in  his  attempted  restraint  of  her 
was  such  as  to  reasonably  cause  her  to  apprehend  that  he  was  about  to 
take  her  life,  or  to  inflict  upon  her  serious  bodily  injury,  she  had  no  right 
to  kill  him.  If  he  was  merely,  in  such  attempted  restraint,  making  upon 
her  a  non-felonious  assault — such  assault  as  if,  she  being  a  man,  would 
have  been  merely  a  simple  assault — and  the  nature  of  the  assault  did  not 
reasonably  create  in  her  mind  danger  of  life  or  serious  bodily  injury, 
she  would  have  no  right  to  stab  with  a  deadly  weapon.  One  phase  of  this 
case  for  the  State  presents  this  theory  of  a  non-felonious  assault  (that 
is,  an  assault  involving  no  danger,  r^  or  apparent,  to  life,  or  serious 
bodily  injury  to  the  defendant) ;  and  this  phase  of  the  case  should,  as  a 
part  of  the  charge,  have  been  given  to  the  jury.  See  note  to  Qallagher 
V.  State,  Horr  &  T.  Cas.  Self-Def.,  723.  For  the  error  of  the  court  in 
admitting  the  testimony  above  discusssed,  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
HuBT,  Presiding  Judge,  absent. 


Fbank  Sanbebs  v.  The  Statb. 

No.  1700.    Decided  November  17.  1897. 

1.  Tli«ft-Owii«r'0  OonMnt—OliATge. 

On  a  trial  for  theft  of  nMAef,  where  it  was  admitted  by  the  piroMeotioa  that 
defendant  obtained  possession  of  tke  money  by  consent  of  the  owner,  an  instruction 
in  the  charge  of  the  conrt,  that  if  defendant  obtained  the  money  without  the  con- 
sent of  the  owner  they  would  convict*  was  erroneous, 

2.  Same. 

A  charge  of  the  oouit  is  erroneoua  which  authorizes  a  conviction  if  the  money 
was  obtained  by  defendant  through  some  "false  pretext/'  when  there  was  no  testi- 
mony in  the  case  that  suggested,  in  the  remotest  degree,  that  defendant  resorted  to 
any  pretext,  false  or  otherwise,  to  obtain  possession  of  the  money. 

8.    Erldence— Beat  Evidence. 

Where  the  defendant  introduced  in  eyidence  a  certain  petition  filed  by  the  prosecu- 
tor for  the  recovery  of  the  money,  it  was  not  error  to  refuse  to  permit  the  prosecuting 
witness  to  testify  in  regard  to  the  allegations  in  his  petition.  The  petition  was  the 
best  evidence  of  its  contents,  and  defendant,  by  its  introduction,  had  the  benefit  of 
all  that  it  contained. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
T.  F.  Shields,  Special  Judge. 

Appeal  from  a  conviction  for  theft  of  money  over  the  value  of  $60; 
penalty  assessed,  two  years  imprisonment  in  the  penitentiary. 

The  case  is  sufficiently  stated  in  the  opinion. 
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Edward  Dwyer^  for  appellant. 
Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — ^Appellant  was  convicted  of  the  theft  of  money 
over  the  value  of  $50,  and  his  punishment  assessed  at  two  vears  in  the 
penitentiary;  hence  this  appeal. 

He  was  charged  with  the  theft  of  $89  in  money,  the  property  of  Fran- 
cisco O'Choa.    The  indictment  is  in  the  usual  form,  charging  theft. 

The  State's  testimony,  in  substance,  discloses  that  defendant  and  hia 
imcle  (O'Choa),  the  alleged  owner,  went  to  the  oflRce  of  the  attorneys  of 
O'Choa,  to  have  a  settlement  with  them  in  reference  to  some  money  they 
had  recovered  in  his  favor  from  the  railroad  company.  They  paid  him 
$154,  which  he  took,  and  was  holding  in  his  left  hand,  when  the  defend- 
ant reached  over,  and  took  it,  and,  upon  being  requested  to  return  it,, 
promised  to  do  so  as  soon  as  they  reached  the  foot  of  the  stairs.  Upon 
reaching  that  point,  he  suggested  that  O'Choa  should  buy  himself  a  suit 
of  clothes.  This  was  agreed  to,  and  the  suit  bought,  defendant  paying  for. 
it  out  the  money  of  O'Choa.  O'Choa  again  demanded  the  money,  and 
was  refused.  They  then  went  to  Newton's  saloon,  where  he  again  de- 
manded the  money,  and  was  again  refused.  This  was  just  before  noon. 
About  2  o'clock,  the  same  day,  O'Choa  returned  to  Newton's  saloon,  and 
demanded  of  appellant  his  money.  Appellant  presented  his  pistol  at 
O'Choa,  who  challenged  him  to  shoot.  Defendant  did  not  shoot,  how- 
ever; and,  in  returning  the  pistol  to  his  person,  it  was  discharged,  and 
was  then  thrown  or  fell  upon  the  floor.  Appellant  was  thereafter  ar- 
rested for  the  theft.  The  defendant  proved  by  the  attorneys  who  paid 
the  money  to  O'Choa,  as  well  as  by  Dignowitty,  that,  when  they  paid 
O'Choa  the  money  he  (O'Choa)  at  once  handed  it  to  appellant,  with  a 
request  thai  he  keep  it  for  him  until  called  for.  The  defendant  himself 
and  a  gambler  named  Coy  testified  that  at  the  saloon,  in  the  evening, 
when  O'Choa  rtumed  there,  the  defendant  offered  to  turn  the  money 
back  to  O'Choa,  who  declined  it.  The  defendant  insisted  that  he  should 
take  the  money,  saying  that  he  might  get  drunk  and  gamble  it  off,  that 
being  his  occupation.  The  money  was  gambled  off  by  appellant.  There 
was  evidence  of  the  fact  that  a  suit  had  been  instituted  in  one  of  the  dis- 
trict courts  of  Bexar  County,  by  O'Choa,  against  the  owners  of  the  sa- 
loon, to  recover  from  them  this  money,  which  was  gambled  off  in  their 
saloon.  Among  other  things  in  said  petition,  it  was  alleged  that  appel- 
lant was  holding  this  money  for  him  (O'Choa) ;  that  he  had  intrusted  the 
custody  and  care  of  said  money  to  the  appellant  (his  nephew)  for  safe 
keeping,  with  the  understanding  and  agreement,  between  appellant  and 
O'Choa,  that  said  sum  of  money  was  to  be  safely  kept  by  appellant,  and 
returned  to  O'Choa  at  his  request.  It  was  admitted  by  the  district  at- 
torney in  open  court  that  the  money  charged  to  have  been  stolen  came 
lawfidly  into  the  defendant's  possession.  This  is,  in  substance,  the  evi- 
dence in  the  case. 
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The  coxirt  charged  the  jury  "that  if  the  defendant  ohtained  the  money 
without  the  consent  of  the  owner,  or  with  his  consent,  as  hereinafter  ex- 
plained, *  *  *  they  would  convict,"  etc.  Exception  was  reserved 
to  this  charge,  because  the  testimony  did  not  warrant  a  charge  with  ref- 
erence to  obtaining  the  money  without  the  consent  of  the  owner,  as  the 
district  attorney  had  expressly  admitted  that  defendant  did  obtain  the 
money  with  the  consent  of  the  owner,  but  under  a  false  pretext,  with  the 
intent  at  the  time  to  appropriate  it  to  his  own  use.  We  think  this  excep- 
tion is  well  taken.  Under  the  indictment  as  presented  and  the  proof  in- 
troduced, the  only  theory  upon  which  this  prosecution  could  have  been 
sustained  was  that,  at  the  time  defendant  obtained  the  money,  he  did  so 
with  the  intent  to  appropriate  it  to  his  own  use,  because  it  is  admitted 
that  he  obtained  it  with  the  consent  of  the  owner,  and  the  court  shoidd 
have  limited  the  consideration  of  the  jury  to  this  phase  of  the  case  only. 

Appellant  also  excepted  to  that  portion  of  the  charge  wherein  the  jury 
were  instructed  that,  if  the  property  came  into  the  possession  of  appel- 
lant by  lawful  means,  the  subsequent  appropriation  of  it  by  him  would 
not  be  theft,  "unless  you  further  find  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  original  taking  by  the  defendant,  although  lawful, 
was  obtained  by  some  false  pretext,  or  with  the  intent  on  the  part  of  the 
defendant  to  deprive  the  owner  of  the  value  of  it,"  etc.  Exception  was 
reserved  to  that  portion  of  said  charge  which  authorizes  a  conviction  of 
defendant  for  obtaining  the  money  by  some  "false  pretext."  There  is  no 
testimony  in  the  case,  as  presented  to  us,  that  suggests  in  the  remotest 
degree  that  defendant  resorted  to  any  pretext,  false  or  otherwise,  to  ob- 
tain possession  of  the  money;  and  this  portion  of  the  charge  would  au- 
thorize a  conviction  on  a  question  not  made  by  the  record.  This  was 
error. 

We  suggest,  in  view  of  another  trial,  that  a  new  indictment  be  found, 
and  two  counts,  at  least,  be  inserted — one  for  theft,  and  the  other  for 
theft  as  a  bailee.  If  the  appellant  took  the  money  as  indicated  in  the 
testimony  of  the  owner,  it  would,  at  least,  be  an  ordinary  case  of  theft. 
If  he  took  it  as  testified  by  the  State's  witnesses,  and  afterwards  converted 
it,  then  he  would  be  guilty,  under  the  statute,  for  converting  money  ob- 
tained with  the  consent  of  the  owner.  We  would  add  that  it  might  be 
well  to  insert  a  coimt  also,  in  the  indictment,  charging  theft  from  the 
person. 

With  reference  to  the  bill  of  exceptions  reserved  by  appellant  to  the 
refusal  of  the  court  to  permit  the  prosecuting  witness  to  testify  in  re- 
gard to  the  allegations  in  his  petition  in  the  suit  in  the  District  Court  to 
recover  the  money  from  the  proprietors  of  the  saloon,  we  would  say  that 
there  was  no  error,  as  the  bill  is  qualified  by  the  judge,  because  appellant 
introduced  the  petition  itself,  setting  out  the  very  facts.  The  petition 
was  the  better  evidence  of  its  contents,  and  this  the  defendant  intro- 
duced. Perhaps  this  question  will  not  arise  upon  another  trial.  If  the  in- 
dictment is  found  in  accordance  with  the  suggestions  above,  the  defend- 
ant might  not  then  wish  to  introduce  said  testimony. 
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The  remarks  of  the  diatriet  attorney  complained  of  are  not  likely  to 
arise  upon  another  trials  and  we  pretermit  any  discussion  of  these  mat* 
ters.  For  the  errors  in  the  charge  of  the  court  above  discussed,  the  judg- 
ment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

Htjbt,  Presiding  Judge,  absent. 


WiLLiB  Fkanklin  t.  Thb  Statb. 

Ko.  1544.    Decided  November  24.  1897. 

1.   Argument  of  Counsel—Praetiee  on  Appeal. 

Improper  argunenta  of  covnsel  wiU  not  be  considered  on  appeal  when  dcfeadant 
did  not  request  the  court  to  instruct  the  jury  to  disregard  them. 

9.    Perjury— Quantum  of  Proof~<;iiarge. 

On  a  trial  for  perjury,  where  there  was  testimony  sufficient  to  go  to  the  jury  as  to 
the  falsity  of  the  statement,  and  the  court  instructed  them,  "That  before  they  could 
convict  the  defendant  of  the  alleged  falsity  of  his  statement  they  must  believe  beyond 
a  reasonable  doubt  that  such  falsity  had  been  established  by  the  testimony  of  two 
credible  witnesses,  or  of  one  credible  witness  corroborated  by  other  circumstances"" 
this  was  sufficient  under  the  provisions  of  article  785,  Code  of  Criminal  Procedure. 

8.    Same— €ircum«tantial  Xvidenoe. 

On  a  trial  for  perjury,  where  it  was  contended  that  the  proof  being  purely  of  a 
circumstantial  character  a  conviction  could  not  be  had  under  provisions  of  article 
786,  Code  of  Criminal  I^rocedure;  Held,  the  case  of  Kemp  v.  State,  28  Texas  Criminal 
Appeals,  519,  giving  the  statute  such  construction,  appears  to  be  overruled  by  Beach 
V.  State,  32  Teza«  Criminal  Reports,  240,  and  Plummer  v.  State,  35  Texas  Criminal 
Reports,  202. 

4.  Same. 

Where  the  alleged  false  statement  was  to  the  e£Pect  that  defendant  had  sworn  that, 
on  a  certain  occasion,  he  did  not  see  one  K.  with  a  pistol  in  his  hand,  and  two  wit- 
nesses testified  that  they  were  present,  close  together,  with  K.  and  defendant  at  the 
time,  on  a  bright  moonlight  night;  that  K.  drew  his  pistol  and  attempted  to  strike 
one  of  said  witnesses  over  the  head  with  it,  all  of  which  defendant  had  full  op- 
portunity  to  see  and  know,  was  tantamount  to  positive  testimony  that  defendant 
saw  the  pistol,  and  the  case  was  not  one  of  circumstantial  evidence.  Moreover,  two 
witnesses  testified  that  defendant  told  them  he  had  seen  the  pistol  on  said  occasion, 
which  was  also  positive  testimony. 

5.  Perjury— Evidence— Becord  in  Another  Case— Charge  Limiting  and  Be- 

etricting  Same. 
On  a  trial  for  perjury,  where  the  only  portions  of  the  record  of  Uie  case,  in  which 
the  perjury  was  committed,  introduced  in  evidence,  were  mere  formal  portions  show* 
ing  the  organization  of  the  court,  the  judge  who  presided,  the  complaint  and  in- 
formation charging  K.  with  carrying  the  pistol,  and  K.'s  plea  of  not  guilty  before  the 
jury,  but  omitting  the  judgment,  the  court  was  not  required  to  give  an  instruction 
to  the  jury  limiting  the  use  of  such  records,  there  being  no  probability  that  such 
evidence  could  possibly  be  used  injuriously  to  defendant. 

Appeal  from  the  District  Court  of  Eed  River.  Tried  below  before 
Hon.  V.  W.  Hale,  Special  Judge. 

Appeal  from  a  conviction  for  perjury;  penalty  assessed  at  five  years 
imprisonment  in  the  penitentiary. 
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The  appellant  was  convicted  in  the  District  Court  of  Bed  Biver 
County,  Texas,  upon  an  indictment  charging  him  with  having  com- 
mitted perjury  as  a  witness  on  the  trial  of  one  King,  in  the  Coimty  Court 
of  said  county,  said  King  being  charged  by  information  with  the  offense 
of  unlawfully  carrying  on  and  about  his  person  a  pistol.  The  matter  as- 
signed as  perjury  was  that  the  appellant  falsely  swore  that  he  did  not  see 
Nathan  King  have  a  pistol  in  his  hand  at  Cannie  Clements^  on  the  20th 
of  March,  1897,  in  Clarksville,  Bed  Biver  County,  Texas. 

On  the  trial  the  State  introduced  in  evidence  the  complaint,  inf orma- 
tion,  the  minutes  of  the  County  Court  of  Bed  Biver  County,  and  proof  of 
the  conviction  of  King  in  the  case,  wherein  it  was  charged  that  appellant 
committed  the  perjury  in  this  case.  In  the  charge  to  the  jury  the  court 
omitted  to  limit  and  restrict  the  jury  as  to  the  purpose  of  this  testimony. 

Shaw  &  Johnson,  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDEBSON,  Judge. — Appellant  was  convicted  of  perjury,  and  his 
punishment  assessed  at  confinement  in  the  penitentiary  for  a  term  of  five 
years;  hence  this  appeal. 

The  only  bill  of  exceptions  contained  in  the  record  is  to  the  remarks 
of  the  district  attorney  in  his  closing  argument.  We  see  no  possible 
injury  that  could  result  to  the  appellant  from  said  remarks;  and,  besides, 
there  was  no  request  on  the  part  of  appellant  for  the  court  to  charge  the 
jury  in  regard  thereto. 

Appellant  assigns  as  error  the  failure  of  the  court  to  charge  article  785, 
Code  of  Criminal  Procedure  1895.  This  article  simply  requires:  '^n 
all  cases  where  by  law  two  witnesses  or  one  with  corroborating  circum- 
stances, are  required  to  authorize  a  conviction,  if  the  requirement  be  not 
fulfilled  the  court  shall  instruct  the  jury  to  render  a  verdict  of  acquittal, 
and  they  are  boimd  by  the  instruction.^'  This  article  has  heretofore  been 
eonstrued  to  mean  that  where,  in  the  opinion  of  the  court,  this  statute 
has  not  been  complied  with  by  the  State  introducing  two  witnesses,  or, 
in  the  opinion  of  the  court,  one  witness  with  corroborating  circumstances, 
it  was  the  duty  of  the  court  to  instruct  the  jury  to  acquit.  There  can  be  no 
question  in  this  case  that  this  statute  has  not  been  complied  with.  There 
was  testimony  sufiicient  to  go  to  the  jury  as  to  the  falsity  of  the  state- 
ment, as  required  by  the  statute,  and  the  truth  of  the  testimony  of  the 
witnesses  was  for  the  jury.  The  court  instructed  the  jury  ^'that,  before 
they  could  convict  the  defendant  of  the  alleged  falsity  of  his  statement, 
they  must  believe  beyond  a  reasonable  doubt  that  such  falsity  had  been 
established  by  the  testimony  of  two  credible  witnesses,  or  of  one  credible 
witness  corroborated  by  other  circumstances;"  and  this,  in  our  opinion, 
waSy  under  the  proof  in  this  cause,  all  that  the  court  was  required  to  do. 
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Appellant  contends  that  the  proof  was  of  a  purely  cireuinstantial  char- 
acter,  and  that,  under  our  statute,  a  conviction  of  perjury  can  not  be  had 
on  circumstantial  evidence  alone,  and  cites  us  to  the  statute  on  this  sub- 
ject (article  786,  Code  Criminal  Procedure),  and  to  Kemp  v.  State,  2S 
Texas  Criminal  Appeals,  519.  Said  decision  is  a  construction  of  the 
article  in  question  in  accordance  with  the  contention  of  appellant.  This 
construction  appears  to  have  been  overruled  in  Beach  v.  State,  32  Texas 
Criminal  Reports,  240,  and  Plummer  v.  State,  36  Texas  Criminal  Reports, 
202.  However,  we  do  not  believe  the  question  arises  in  this  case;  the 
record,  in  our  opinion,  showing  that  the  proof  of  the  falsity  of  the  alleged 
statement  was  made  by  positive,  and  not  circumstantial,  testimony.  The 
alleged  false  statement  on  which  the  perjury  was  predicated  was  to  the 
effect  that  appellant  had  sworn  that  on  a  certain  occasion  he  did  not 
see  King  with  a  pistol  in  his  hand.  Two  witnesses  testified  on  this  point, 
for  the  State,  that  they  were  present  on  the  occasion  alluded  to;  that 
King  and  the  appellant  in  this  case  were  present;  that  they  were  all 
close  together  on  the  gallery,  on  a  bright  moonlight  night;  that  King 
drew  his  pistol  and  attempted  to  strike  one  of  the  witnesses  over  the 
head  with  it;  that  appellant  was  present,  having  come  there  with  King; 
and  that  he  had  full  opportunity  to  see  King  draw  the  pistol,  and  attempt 
to  strike  the  witness  with  it;  and  they  both  testified  that,  unless  his  eyes 
were  shut,  he  did  see  the  pistol,  for  he  had  full  opporttmity  to  do  so. 
This,  according  to  our  view,  establishes  a  negative  pregnant,  and  is 
positive  testimony  to  the  effect  that  appellant  saw  the  pistol  on  that 
occasion.  Moreover,  the  State  proved  by  two  witnesses  that  defendant 
told  them  that  he  did  see  the  pistol  in  King's  hand  on  said  occasion. 
This  also  was  positive  testimony. 

Appellant  makes  the  contention  here  that  the  court  committed  an  error 
in  not  instructing  the  jury  with  reference  to  the  admission  of  certain 
record  testimony,  and  limiting  the  purpose  for  which  the  jury  could 
consider  such  testimony.  The  record  testimony  complained  of  is  the  min- 
utes of  the  County  Court  of  Red  River  County,  showing  that  court  was 
regularly  and  duly  opened  on  April  29,  1897,  and  that  R.  H.  Wells  was 
the  presiding  judge,  and  that  Nathan  King  pleaded  not  guilty  before  the 
judge  and  jury  duly  impaneled  to  try  said  King  for  carrying  unlawfully 
on  and  about  his  person  a  pistol.  Also  a  complaint  and  information,  duly 
filed  in  said  county  and  State,  charging  said  offense.  On  the  failure  of 
the  court  to  limit  this  testimony,  appellant  refers  us  to  the  cases  of  David- 
son V.  State,  22  Texas  Criminal  Appeals,  373;  Washington  v.  State,  23 
Texas  Criminal  Appeals,  336;  Maines  v.  State,  23  Texas  Criminal  Ap- 
peals, 568;  Littlefield  v.  State,  24  Texas  Criminal  Appeals,  167.  In  these 
cases  it  will  be  found  that  the  judgment  of  conviction  was  introduced  in 
evidence,  and  this  court  held  in  each  case  that  it  was  the  duty  of  the  court 
below,  whether  asked  or  not,  to  limit  such  testimony  to  the  purpose  for 
which  it  was  introduced ;  that  is,  merely  to  show  the  proceeding  in  which 
the  perjury  was  committed.  This  view  of  the  court  is  predicated  upon 
the  idea  that  the  judgment  of  conviction  offered  in  evidence  in  the  case 
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in  which  the  peijjiry  was  assigned,  showing  that  the  jury  found  against 
the  defendant's  evidence  in  said  case,  might  be  used  by  the  jury  trying 
him  in  the  perjury  case  as  a  circumstance  corroborative  of  the  falsity  of 
his  alleged  statement.  In  Estill  v.  State  (decided  at  the  present  term  of 
this  court),  ante,  p.  255,  the  same  rule  was  announced;  but  in  this  latter 
case  the  injury  was  more  apparent,  as  in  said  case  the  defendant  was 
charged  with  perjury  committed  in  a  former  case,  in  which  he  was 
charged  with  an  offense,  he  having  been  introduced  as  a  witness  on  his 
own  behalf  in  said  case.  It  is  very  evident  in  the  latter  case  that  the  dan- 
ger of  injury  was  imminent,  and  that  it  was  error  for  the  court  to  fail 
to  give  an  instruction  limiting  the  testimony.  The  case  at  bar,  how- 
ever, does  not  come  within  the  above  rule.  Here  the  judgment  of  con- 
viction was  not  introduced  by  the  State,  and,  accordingly,  there  was  no 
necessity  on  the  part  of  the  court  to  give  an  instruction  as  to  such 
record.  The  only  records  introduced  were  merely  formal  records  show- 
ing the  court  and  the  nature  of  the  accusation  against  the  appellant,  and 
the  jury,  as  far  as  the  State  was  concerned,  was  left  in  the  dark  as  to  the 
result  of  that  former  prosecution;  and,  in  our  opinion,  the  court  was  not 
required  to  give  an  instruction  limiting  the  use  of  such  records  as  were 
introduced. 
There  being  no  errors  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


W.  L.  Thulemeteb  t.  The  State. 

No.  1539.    Decided  November  24,  1887. 

Torgery— Indictment— Purport  and  Tenor— Variance.  I  ^  gH 

Where  an  indictment  for  forgery  alleged,  in  the  purport  dattse,  that  the  instru- 
ment declared  on  was  forged  by  a  false  indorsement  purporting  to  be  the  act  of  "Wm. 
M.  Cook,  Jr./'  and  the  instrument  as  set  out  in  the  tenor  clause  showed  the  indorse- 
ment to  be  Wm.  Cook  per  Wm.  M.  Cook,  Jr.,  W.  L.  Thulemeyer."— Held,  a  fatal 
Tarianoe. 

Appeal  from  the  District  Conrt  of  Bexar.  Tried  below  before  Hon. 
EoBEBT  B.  Green. 

Appeal  from  a  conviction  for  forgery;  penalty  assessed  being  three 
years  imprisonment  in  the  penitentiary. 

The  appeal  from  defendant's  first  conviction  on  this  transaction  will  be 
found  in  Thnlemeyer  v.  State,  34  Texas  Criminal  Reports,  619.  The 
present  indictment  was  found  after  that  case  was  reversed.  The  charging 
part  of  the  indictment  is  set  out  in  the  opinion. 

No  further  statement  required. 

Arthur  W.  Seeligson  and  J.  H.  McLeary,  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State.  — 
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HENDERSON,  Judge. — Appellant  was  convicted  of  forgery,  and  his 
punishment  assessed  at  confinement  in  the  penitentiary  for  a  term  of 
three  years;  hence  this  appeal. 

The  first  question  presented  is  as  to  the  validity  of  the  indictment; 
that  is,  whether  there  is  repugnance  or  variance  between  the  purport  and 
tenor  clauses  thereof.  The  charging  part  of  said  indictment  is  as  fol- 
lows: That  W.  L.  Thulemeyer  "did  then  and  there,  without  lawful 
authority,  and  with  intent  to  injure  and  defraud,  did  willfully  and  fraud- 
ulently make  a  false  instrument  in  writing,  purporting  to  be  the  act  of 
another,  to  wit,  the  act  of  Wm.  M.  Cook,  Jr.,  by  then  and  there  indorsing 
on  the  back  of  a  genuine  instrument  in  writing,  to  the  tenor  following: 

'' 'Treasury  Warrant.    $52.77. 

"  "[Seal.]  No.  232.  Comptroller's  Office. 

"  'Austin,  Texas,  Sept.  18, 1894. 
''  'The  Treasurer  of  the  State  of  Texas  will  pay  to  the  order  of  Wul 
M.  Cook,  pr.  W.  M.  Cook,  Jr.,  fifty-two  &  77-100  currency  dollars,  for 
direct  tax  paid  in  Calhoun  County,  and  charge  the  same  to  special  deposit 
direct  tax  fund. 

ft  < ^  Treasurer. 

"  'Steph.  H.  Dabdbn,  Comptroller. 
«'Chf.  Clerk.' 

— ^'^he  names  "Wm.  Cook,  pr.  Wm.  M.  Cook,  Jr.,  W.  L.  Thulemeyer,' 
which  said  indorsements  made  by  the  said  W.  L.  Thidemeyer,  as  afore- 
said, would,  if  the  same  had  been  true  and  genuine,  have  transferred  said 
genuine  instrument  in  writing." 

Said  indictment  distinctly  charges  that  the  forgery  consists  in  the  false 
indorsement  on  the  back  of  said  instrument  purporting  to  be  the  act  of 
William  M.  Cook,  Jr.  In  the  tenor  clause,  in  setting  out  the  indorsement 
on  the  back  of  said  instrument,  the  pleader  sets  out  as  follows:  ''Wm. 
Cook,  pr.  Wm.  M.  Cook,  Jr.,  W.  L.  Thulemeyer."  The  contention  here 
is  that  in  the  purport  clause  the  pleader  should  have  set  out  all  the 
names  constituting  the  indorsement,  in  order  that  there  should  be  an 
accurate  correspondence  between  the  purport  and  tenor  clauses  of  the  in- 
dictment. In  accordance  with  our  decisions  upon  this  question,  the 
point  seems  to  be  well  taken.  See  Roberts  v.  State,  2  Texas  Crim.  App., 
4;  English  v.  State,  30  Texas  Crim.  App.,  470;  Campbell  v.  State,  35 
Texas  Crim.  Rep.,  182;  Fite  v.  State,  36  Texas  Crim.  Rep.,  4;  Stephens 
V.  State,  36  Texas  Crim.  Rep.,  386 ;  Gibbons  v.  State,  36  Texas  Crim.  Rep., 
469;  2  Bish.  New  Cr.  Proc,  sec.  416;  Cross  v.  People,  47  111.,  152:  State 
V.  Horan,  64  N.  H.,  548, 15  Atl.  Rep.,  20;  2  Shars.  &  B.  Lead.  Cr.  Cas.,  p. 
101,  and  note;  9  Enc.  PI.  and  Prac,  p.  575,  and  notes.  It  will  be  ob- 
served that  the  allegation  in  the  purport  clause  of  the  indictment  is 
"that  the  indorsement  purported  to  be  executed  by  Wm.  M.  Cook,  Jr.*' 
If  we  should  eliminate  entirely  from  our  consideration,  as  a  part  of  the 
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tenor  clause,  the  name  "W.  L.  Thulemeyer/*  then  we  have  an  instru- 
ment indorsed  by  "Wm.  Cook,  pr.  Wm.  M.  Cook,  Jr. ;"  that  is,  we  woidd 
understand  from  this  that  the  indorsement  was  executed  by  William 
Cook,  by  his  agent,  William  M.  Cook,  Jr.  The  real  forgery  would  consist 
in  signing,  without  authority,  William  Cook^s  name  by  William  M.  Cook, 
Jr.,  the  latter  of  whom  assumed  to  act  as  the  agent  of  the  former;  that 
is,  it  would  consist  in  the  forgery  by  some  one  else  of  both  names.  To 
make  this  clearer:  If  A.  undertakes  to  ^t  as  the  agent  of  B., 
and  to  execute  an  instrument  for  B.,  the  credit  given  to  the 
instrument  would  be  on  account  of  B.'s  name;  and,  if  A.  had 
authority  to  execute  the  instrument  for  B.,  it  would  be  bind- 
ing upon  B.  The  forgery  of  such  an  instrument  would  consist  in  the 
forgery  by  some  one  else  of  both  B.'s  and  A.'s  name.  The  indictment 
here,  in  its  purport  clause,  simply  charges  that  the  indorsement  was 
signed  by  William  M.  Cook,  Jr.  Looking  to  the  tenor  clause,  we  see  at 
once  that  he  merely  purported  to  sign  it  for  William  Cook;  that  it  was 
William  Cook  who  was  to  be  bound,  and  not  William  M.  Cook,  Jr.  Look- 
ing to  the  purport  clause  alone,  we  would  expect  to  find  an  indorsement 
simply  by  William  M.  Cook,  Jr.,  and  not  at  all  an  instrument  signed  by 
him  as  agent  of  another.  Aside  from  the  strict  rule  of  pleading  which 
has  been  followed  by  this  court  for  a  long  period  of  time,  and  which 
seems  to  be  supported  by  the  current  of  authority,  it  obviously  occurs  that 
any  other  rule  as  applied  to  the  indictment,  in  attempting  to  set  out  this 
instrument  by  its  purport,  would  be  misleading  and  confusing.  But,  how- 
ever that  may  be,  the  rule  of  pleading  on  this  subject  has  been  long  estab- 
lished and  we  see  no  reason  to  depart  therefrom. 

Appellant  assigns  a  number  of  other  errors.  We  have  examined  the 
record  in  respect  to  the  same,  but,  in  our  opinion,  the  court  did  not  err 
in  the  admission  or  rejection  of  testimony,  nor  in  the  charges  given  or  re- 
fused; but,  on  account  of  the  variance  between  the  purport  and  tenor 
clauses  of  the  indictment,  the  judgment  is  reversed,  and  the  cause  dis- 
missed. 

Reversed  and  dismissed. 


D.  W.  McGlasson  v.  The  State. 

No.  1671.    Decided  November  24,  1897.  gg  ^^ 

39  601 
1.  Venue— 3111  of  Exceptions— ConBtmction  of  Statute— Practice  on  Appeal. 
The  amendment  to  article  904,  Code  of  Criminal  Procedure  (Acts  25th  Leg.,  p.  11), 
requires  the  court,  on  appeal,  to  presume  that  the  venue  was  proved  unless  it  is 
made  aflSrmatively  to  appear  to  the  contrary  by  bill  of  exceptions  incorporated  in 
the  transcript,  etc.  This  would  apprehend  that  before  the  court  on  appeal  could 
hold  the  venue  was  not  proved,  the  court  below  must  certify  that  the  evidence  did 
not  establish  the  venue,  or  the  bill  of  exceptions  should  contain  all  the  evidence 
bearing  upon  the  same;  and  from  this  testimony  it  must  appear  that  the  venue  was 
not  proved. 
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2.  Vorgrery— Venue— Snfflcient  Proof  of. 

On  a  trial  for  forgery^  alleged  to  have  been  committed  in  B.  County,  proof  of 
venue  is  sufficient  where  it  showed  that  defendant  lived  in,  and  that  the  note  bore 
date  in,  and  was  made  payable  to  him  in  B.  County;  and  tiiat  shortly  after  its  pur- 
ported execution  he  went  from  B.  to  another  county,  where  he  negotiated  the  note, 
stating  at  the  time  he  was  just  from  B.  County. 

3.  Same— Irrelevant  Evidence. 

On  a  trial  for  forgery,  evidence  that  defendant  had  turned  over  all  his  property 
to  the  prosecutor  in  settlement  of  all  his  indebtedness,  is  immaterial  and  irrelevant 
in  the  absence  of  some  other  showing  of  its  bearing  on  the  question  as  to  whether 
defendant  forged  the  note  in  controversy;  and  the  fact  that  the  prosecutor  had  testi- 
fied to  important  criminating  facts,  would  not,  of  itself,  make  such  testimony  ad- 
missible. 

4.  Bill  of  Ezceptione  to  Admitted  Evidence— Snfflcieney  Of. 

A  bill  of  exceptions  to  admitted  evidence  must  be  so  full  and  dear  as  to  obviate  the 
necessity  of  inferences,  which  will  not  be  indulged  to  supply  omissions;  in  and  of 
itself  it  must  disclose  all  that  is  necessary  to  manifest  the  supposed  error;  it  must 
set  out  the  proceedings  and  attending  circumstances  to  show  that  error  was  com- 
mitted; it  must  disclose  the  ground  or  grounds  of  objection,  and  grounds  of  objection 
not  stated  will,  ordinarily,  be  considered  as  waived. 

5.  Same— Forgery— Declarations  of  Purported  Maker. 

On  a  trial  for  forgery,  a  bill  of  exceptions  showed  that  testimony  was  admitted, 
over  objection  of  defendant,  to  the  effect  that  the  purported  maker  of  the  note  al- 
ways repudiated  the  making  of  the  same:  Unquestionably  the  testimony  was  hearsay, 
and  was  inadmissible  in  any  state  of  case,  except  where  it  might  have  been  used  in 
.  support  of  the  testimony  of  the  purported  maker  had  he  testified  as  to  such  matters, 
and  been  subsequently  impeached  in  relation  thereto.  The  bill  of  exceptions,  to  say 
the  least,  makes  a  prima  facie  case  of  the  inadmissibility  of  the  evidence. 

6.  Same. 

On  a  trial  for  forgery,  where  the  vital  question  at  issue  was  whether  defendant  had 
authority  from  the  purported  maker  to  execute  the  note,  it  was  not  competent  for 
the  State  by  original  testimony  to  support  the  purported  maker's  testimony  by  other 
evidence  to  the  effect  that  he  had  stated,  when  he  first  saw  the  note,  that  he  had  not 
executed  or  authorized  its  execution,  and  that  he  had  always  since  repudiated  the 
idea  of  its  execution  by  his  authority. 

Appeal  from  the  District  Court  of  Bell.  Tried  below  before  Hon. 
John  M.  Furman. 

Appeal  from  a  conviction  for  forgery;  penalty  assessed,  two  years  im- 
prisonment in  the  penitentiary. 

The  indictment  charged  both  forgery  and  passing  a  forged  instrument^ 
in  separate  counts.    The  alleged  forged  instrument  is  as  follows,  to  wit: 

"$660.  Troy,  Texas,  Nov.  5, 1895. 

"On  the  1st  day  of  January,  1897, 1  promise  to  pay  D.  W.  McGlasson 
or  order,  at  the  office  of  McGlasson  &  Co.,  in  Troy,  Texas,  the  sum  of 
six  hundred  and  sixty  dollars,  with  interest  at  the  rate  of  10  per  cent, 
per  annum  from  date  until  paid,  interest  payable  annually;  and  in  default 
of  payment  of  interest  or  principal  when  due,  then  this  note  and  all 
others  of  the  same  series  shall  become  due,  at  the  option  of  the  holder. 

"For  value  received,  being  a  part  of  the  purchase  money  to  become  due 
upon  100  acres  of  land,  being  a  pari;  of  the  C.  Bendel  survey,  situated  in 
Bell  County^  Texas,  this  day  conveyed  to  me  by  the  said  L.  M.  Cann, 
upon  which  said  land  the  vendor's  lien  is  retained  in  the  deed,  to  secure 
payment  thereof. 
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"And  in  case  this  note  is  placed  in  the  hands  of  an  attorney  for  collec- 
tion, I  agree  to  pay  10  per  cent,  on  the  amoiint  of  principal  and  interest 
then  dne  as  attorney's  fees. 


"Cash 

< 

1380 

00 

Note  No, 

1. 

660 

00 

i(            c. 

2. 

660 

00 

It            n 

3. 

H             It 

4. 

((         (( 

5. 

W.  T.  Claek/' 


"Total  consideration,  $2650. 

J.  Q.  Thompson  testified  that  he  knew  L.  N.  Cann  and  wife,  and  W. 
T.  Clark,  and  that  he  had  drawn  up  a  deed  from  Cann  and  wife  to  Clark 
conveying  two  tracts,  parts  of  the  Bendel  survey,  one  of  said  tracts  con- 
taining 100  acres,  the  purchase  price  being  $2660,  $1350  of  which  was 
paid  in  cash,  the  unpaid  balance  being  evidenced  by  five  promissory  notes 
for  the  sum  of  $264  each,  executed  by  W.  T.  Clark,  and  for  which  a  ven- 
dor's lien  was  reserved  in  the  deed.  The  deed  was  read  in  evidence,  as 
were  also  the  notes,  the  notes  each  being  indorsed  "L.  N.  Cann.^' 
Thompson  further  testified  that  he  had  known  defendant  McGlasson 
eighteen  or  nineteen  years,  and  that  McGlasson  has  been  in  business 
fourteen  or  fifteen  years  at  Troy,  in  Bell  County.  That  he  was  ac- 
quainted with  McGlasson's  handwriting;  had  seen  him  write  many  times, 
and  that  he  had  examined  the  alleged  forged  note,  and  that  in  his  opin- 
ion it  was  the  handwriting  of  defendant. 

E.  Rotan  testified  in  substance  that  he  lived  in  Waco,  Texas,  and  was 
a  banker;  was  acquainted  with  defendant,  and  had  done  a  great  deal  of 
business  with  him.  That  in  December,  1895,  defendant  having  agreed 
to  come  to  Waco  to  see  him  on  business,  did  come  from  Troy,  in  Bell 
County,  on  the  "Katy^*  Railway,  to  Waco,  to  his  office  at  the  bank  in 
Waco,  and  said  he  was  "just  from  Troy."  He  brought  with  him  the  note 
in  this  case,  alleged  to  have  been  forged,  which  he  delivered  to  me  and 
which  I  received  from  him.  At  the  same  time  I  received  from  him  an- 
other note  for  the  same  amount,  same  date,  but  due  one  year  later,  viz., 
January  1,  1898.  Both  notes  called  for  $660  each.  Witness  had  seen 
defendant  write  a  great  deal  and  had  received  many  letters  from  him, 
and  in  his  opinion  the  alleged  forged  note  set  out  in  the  indictment  was 
in  defendant's  handwriting.  In  his  opinion  defendant  wrote  the  name 
'*W.  T.  Clark,*'  signed  to  this  note.  In  his  opinion  the  other  $660  note 
was  in  the  handwriting  of  the  defendant.  Witness  was  also  of  the  opin- 
ion that  the  one  thousand  dollar  note  shown  him,  and  signed  with  the 
name  of  W.  T.  Clark,  was  in  the  handwriting  of  defendant;  and  in  his 
opinion  the  name  W.  T.  Clark  was  signed  to  them  by  defendant.  That 
the  "W.  T.  Clark"  did  not  appear  to  be  in  the  ordinary  handwriting  of 
defendant,  but  appears  to  be  in  a  disguised  hand.  That  he  received  the 
two  $660  notes  from  the  defendant  as  collateral  for  money  which  he  had 
38  Texas  Crim.  App.— 23 
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already  advanced  to  defendant.  Defendant  told  him  that  the  notes  were 
all  right,  and  were  a  first  lien  on  100  acres  of  land;  that  he  knew  the 
land,  and  that  the  notes  were  secure.  That  the  towns  of  Troy  and  Waco 
were  about  twenty  miles  apart,  on  the  same  railroad,  and  it  took  about 
one  hour's  run  from  one  to  the  other.  That  defendant  gave  him  written 
authority  to  indorse  his  name  on  the  back  of  these  two  notes  for  $660^ 
along  with  other  collaterals;  and  the  witness  produced  and  read  in  evi- 
dence this  written  evidence,  which  was  dated  Troy,  Texas,  February  7, 
1896.  That  defendant  failed  in  business  on  the  19th  of  February,  1896, 
and  he  gave  witness  a  bill  of  sale  to  his  stock  of  goods  and  property. 
That  as  soon  as  the  two  $660  notes  were  shown  for  the  first  time  to  W. 
T.  Clark,  soon  after  defendant's  failure,  Clark  most  emphatically  denied 
executing  them  or  knowing  anything  about  them;  but  said  that  he  had 
executed  four  or  five  smaller  notes  whose  aggregate  amounts  was  the 
same.  Witness  testified:  "Said  Clark  has  never  admitted  to  me  the 
genuineness  of  these  notes,  but  has  always  denied  having  anything  to  da 
with  them  or  knowing  anything  about  them." 

W.  T.  Clark  testified,  in  substance:  That  he  could  neither  read  nor 
write.  Knew  the  defendant  well;  he  was  his  uncle  by  marriage;  that  he 
had  seen  the  $660  note,  alleged  to  have  been  forged,  in  this  case;  that 
he  had  never  signed  said  note,  did  not  authorize  defendant  or  any  one 
else  to  sign  his  name  to  it,  and  that  his  name  was  signed  to  it  without 
his  knowledge  or  consent.  That  he  had  never  heard  of  the  two  notes  for 
$660  until  after  defendant's  failure  in  1896,  when  he  saw  them  in  the 
possession  of  Mr.  Rotan,  who  showed  them  to  him.  Nor  did  he  ever 
execute  or  authorize  any  one  to  sign  his  name  to  a  note  for  $1000,  which 
was  shown  witness  and  offered  in  evidence.  That  he  never  owed  de- 
fendant any  such  sums  of  money.  That  he  had  bought  100  acres  of  the 
Bendel  survey  from  Cann  and  wife,  and  the  deeds  and  notes  for  the  pur- 
chase money  were. written  by  J.  Q.  Thompson,  and  the  five  notes  men- 
tioned in  that  deed  are  genuine.  That  these  notes  were  turned  over  by 
Cann  ,to  defendant.  The  First  National  Bank  of  Temple  has  three  of 
these  notes.  Mr.  Frank  Spann  has  one,  and  R.  B.  Cook  the  other.  They 
were  for  $264  eaqh,  and  were  all  that  he  owed  defendant  or  anyone  else 
on  the  land.  Witness  testified :  "I  did  not  give  defendant  permission  ta 
use  my  name  whenever  he  wanted  to.  He  never  asked  me  to  use  my 
name.  It  is  not  true  that  in  the  house  of  J.  W.  McGlasson,  in  Waco,  in 
March,  1896,  in  the  presence  of  J.  W.  McGlasson  and  his  wife,  and  Mrs.^ 
Birdie  Wright,  I  told  them  that,  if  defendant  had  used  my  name,  he  had 
the  right  to  do  so;  that  I  had  always  given  him  authority  to  use  my 
name.  It  is  not  true  that  in  August,  1896,  in  Belton,  Texas,  I  told  J. 
H.  Judd  that  I  had  given  defendant  authority  to  sign  my  name  to  notes, 
but  that  he  had  gone  too  far  with  it  and  ruined  me.  I  know  Judd,  and 
saw  him  in  Belton  at  that  time,  but  did  not  tell  him  this,  and  had  no  talk 
with  him  about  it  at  all.  I  never  did  admit  to  McGlasson,  the  defendant, 
that  these  three  notes,  the  two  $660  notes  and  the  $1000  note,  were  gen- 
uine, but  have  always  denied  executing  them  or  knowing  anything  about 
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them/'  [As  to  these  latter  statements,  the  witness  was  impeached  by 
the  witness  Judd  and  Mr.  and  Mrs.  J.  W.  McGlasson,  but  Mrs.  Birdie 
Wright  testified,  that  she  had  heard  no  such  statement  by  W.  T.  Clark.] 
The  witness  Clark  further  testified :  "I  did  not  owe  defendant  any  such 
sum  of  money  as  he  now  claims  I  did.  I  did  owe  him  about  $25,  and  no 
more.  I  did  not  sign  the  contract  and  agreement  referred  to  in  defend- 
ant's testimony,  witnessed  by  Cann,  Kennon,  and  Montgomery.  The 
first  time  I  ever  saw  or  heard  of  said  agreement  was  when  I  saw  it  here 
at  court  in  August,  1896." 

It  was  proved,  thait  of  the  five  $260  notes,  the  First  National  Bank  of 
Temple  received  three  as  collateral  security  from  the  defendant,  and 
Downes,  the  president  of  said  bank,  said  that  he  knew  the  defendant's 
handwriting,  and  in  his  opinion,  the  alleged  forged  note  was  in  his  hand- 
writing. ' 

S.  H.  Bowers  testified:  That  he  had  worked  for  and  clerked  for  de- 
fendant for  years;  had  been  his  partner  in  business;  knew  his  hand- 
writing well,  and  in  his  opinion  the  notes  offered  in  evidence  were  writ- 
ten by  defendant.  That  the  body  of  the  note  alleged  to  have  been  forged 
is  in  defendant's  usual  handwriting.  The  name,  W.  T.  Clark,  is  not  in 
his  usual  handwriting,  but  I  think  he  wrote  it — ^appears  to  be  somewhat 
disguised. 

Frank  Spann  testified  that  he  had  received  one  of  the  $260  notes  from 
the  defendant,  and  held  it  yet. 

R.  B.  Cook  testified  that  he  had  one  of  the  $260  notes  which  he  had 
received  from  the  defendant. 

D.  W.  McGlasson,  defendant,  testified:  "I  am  the  defendant  in  this 
suit.  My  home  was  in  Troy  prior  to  my  arrest,  but  I  have  been  in  Bel- 
ton  jail  ever  since  a  year  from  last  April.  I  was  a  merchant  in  Troy, 
Texas,  from  1882  till  February  19,  1896,  when  I  failed  in  business  by 
giving  E.  Rotan  a  bill  of  sale  to  my  mercantile  business  as  payment  on 
debts  I  owed  him.  I  was  in  Troy  from  time  of  my  failure  till  I  was 
put  in  jail.  W.  T.  Clark  never  made  any  complaint  in  court  against 
me  for  forgery.  When  I  was  put  in  jail  it  was  on  another  case  than 
the  Clark  case.  I  wrote  the  body  of  each  of  the  $660  Clark  notes  offered 
in  evidence.  One  of  them  is  the  one  I  am  on  trial  for  forging.  J.  M. 
Cann  signed  the  name  W.  T.  Clark  to  the  notes.  Clark  was  present 
and  requested  J.  M.  Cann  to  sign  his  name.  The  $1000  note  offered  in 
evidence  was  written  by  P.  G.  Taylor,  then  of  Troy,  but  now  living  in 
Waco,  and  was  signed  by  J.  M.  Cann  at  request  of  W.  T.  Clark. 
Mr.  W.  T.  Clark  owed  me  the  amount  of  money  aggregated  by  these 
notes.  He  was  a  remote  kinsman  of  mine.  He  had  traded  at  my  store 
for  many  years.  He  came  to  me  and  said  he  was  going  to  lose  his  home 
he  had  bought  from  W.  S.  Wright.  That  he  had  paid  a  good  deal  on 
it,  but  would  have  to  lose  it,  as  he  could  not  pay  it  out,  and  they 
were  crowding  him,  and  asked  me  if  I  could  not  sell  him  a  place  on  time 
in  the  same  way  I  had  helped  some  other  parties.  I  sold  him  on  time 
the  tract  of  land  these  five  notes  are  against,  the  title  of  which  land 
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was  in  L.  N.  Cann,  and  took  his  place,  that  he  was  giring  up,  as  a  cash 
payment  to  the  extent  of  the  face  of  these  notes,  with  the  understand- 
ing that  if  I  failed  to  save  the  land  by  selling  it  to  Rotan  and  getting 
this  amount  out  of  it  above  what  was  against  the  land,  W.  T.  Clark 
should  make  it  good  with  lien  notes  against  the  land  I  had  just  sold  him. 
I  could  not  make  anything  out  of  the  land.  Rotan  took  it,  but  I  lost 
this  amount.  W.  T.  Clark  then  executed  the  following  instrument  in 
writing. 

'^'Tboy,  Texas,  Nov.  24,  1895. 
^  *I  hereby  acknowledge  myself  indebted  to  D.  W.  McGlasson  in  the 
sum  of  $2330,  and  authorize  him  to  sign  my  name  to  vendor's  lien  notes 
for  that  amount  as  suits  his  business  best.  I  mean  for  such  amount 
to  each  note.  Of  course  he  is  to  protect  said  notes  and  me  to  pay  only 
as  I  can  make  it.  He  is  to  have  the  deed  arranged  to  suit  such  notes 
as  are  executed  and  keep  a  record  of  the  same.  I  am  to  deal  only  with 
said  D.  W.  McGlasson,  him  papng  all  others  who  have  claims  against  my 
land.    Witness  in  whereof  I  sign  my  name  above  date. 

hfs 

[Signed]  "^.  T.  X  ClassJ 

mark 

**  Witness: 
''  'C.  W.  Kennon, 
«'L.  N.  Cann, 

"  'J.  D.  MONTOOMEBY.' 

"I  wrote  the  body  of  the  instrument  and  signed  Clark's  name,  and  he 
touched  the  pen  and  made  his  mark.  He  can  not  write  his  name.  C. 
W.  Kennon,  L.  N".  Cann,  and  J.  D.  Montgomery  signed  as  witnesses. 
Kennon  came  in  and  wanted  some  money  to  pay  freight,  and  I  asked 
him  to  sign,  and  he  said  he  had  not  the  time.  I  told  him  to  sign 
while  I  was  getting  the  money.  He  did  so.  I  borrowed  $10  from  Clark, 
not  having  quite  enough  money  to  pay  the  freight  wanted.  L.  N".  Cann 
signed  and  also  Montgomery.  When  these  notes  were  made  out  I  not 
only  relied  on  this  contract,  but  Clark  himself  was  present  when  the  notes 
were  made  and  signed.  After  my  failure  in  business,  a  few  days,  E.  Rotan, 
with  whom  I  had  deposited  these  notes,  came  to  Troy  with  them  and 
showed  them  to  Clark  and  he  said  nothing  about  not  signing  them  in 
my  presence.  On  the  contrary,  he  sent  a  telegram  to  J.  Q.  Thompson, 
who  had  taken  his  deed  to  Belton  to  have  it  recorded,  requesting  him 
not  to  record  the  deed.  He  also  sent  one  to  the  clerk.  The  deed  was 
brought  back,  and  as  offered  in  evidence  shows  never  to  have  been  re- 
corded. I  wrote  the  telegrams  at  request  of  Mr.  Rotan,  and  gave  them 
to  Clark,  and  he  sent  them.  Our  object  as  understood  was  to  make  the 
deed  conform  to  these  notes  the  same  as  the  ones  already  described  in 
the  deed  that  were  out  in  the  hands  of  other  parties,  and  this  was  under- 
stood by  Clark.  When  I  let  Mr.  Rotan  have  these  two  $660  notes  I  did 
not  indorse  them.  I  told  him  there  were  others  that  I  wanted  to  take 
up  before  indorsing  them.     I  afterwards  signed  an  authority  to  Mr. 
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fiotan  to  indorse  my  name  on  all  the  collateral  notes  he  held  of  mine, 
and  I  think  these  were  likely  among  them.  I  was  doing  business  with 
fiotan^s  bank,  and  would  leave  from  time  to  time  notes  as  collateral  se- 
curity. The  other  $1000  note  I  let  Mr.  Muse  have  in  person  for  his 
firm  and  explained  fully  the  transaction.  W.  T.  Clark  never  denied  to 
me  executing  these  two  $660  notes  and  the  $1000  note,  but  on  the 
contrary  always  acknowledged  their  genuineness.'^ 

C.  W.  Kennon,  one  of  the  subscribing  witnesses  to  the  instrument 
set  out  above  in  the  testimony  of  McGlasson,  testified  that  he  had  signed 
the  instrument,  but  had  never  read  it  and  did  not  know  what  was  in  it; 
did  not  see  Clark  sign  it — don't  think  he  was  present.  Saw  L.  N. 
Cann,  one  of  the  other  subscribing  witnesses,  sign  it,  but  don't  remember 
to  have  seen  J.  D.  Montgomery,  the  other  subscribing  witness,  sign  the 
same.    L.  N".  Cann,  the  subscribing  witness,  has  left  the  country. 

J.  D.  Montgomery  testified  that  he  did  not  remember  anything 
about  witnessing  the  instrument,  but  in  his  judgment  it  was  his  signa- 
ture. 

The  errors  assigned,  in  so  far  as  they  are  discussed  in  the  opinion,  will 
be  found  set  out  fully  in  appellant's  brief  below. 

J,  E,  Yantis  and  Pierce  &  FeUs,  for  appellant.— The  verdict  of  the 
jury  is  unsupported  by  the  evidence,  in  this,  that  there  is  no  venue 
proven  in  the  cause.  Appellant  requested  the  court  to  instruct  the  jury 
to  return  a  verdict  of  not  guilty  on  this  account.  There  is  not  a  word 
of  testimony  that  appellant  either  made  or  used  the  alleged  forged  note 
in  Bell  County,  or  that  he  ever  saw  it  in  Bell  County.  There  is  no  proof 
that  the  land  on  which  a  lien  was  retained  was  situated  in  Bell  County. 
Neither  was  there  any  allegation  in  the  indictment  that  the  notes  related 
to  title  of  real  estate  situated  in  said  county.  The  allegation  of  venue  is 
the  simple  allegation  that  he  forged  the  note  in  Bell  County.  On  the 
proposition  that  venue  must  be  affirmatively  shown  and  not  left  to  infer- 
ence, and  on  the  proposition  that  venue  must  be  pleaded  in  accordance 
with  provisions  of  the  statute,  we  cite  the  following  authorities:  Ryan  v. 
State,  22  Texas  Crim.  App.,  699;  Williams  v.  State,  21  Texas  Crim.  App., 
256;  McKenzie  v.  State,  32  Texas  Crim.  Rep.,  568;  Miles  v.  State,  23 
Texas  Crim.  App.,  410. 

The  court  erred  in  permitting  the  State's  witness  E.  Rotan  to  testify, 
over  appellant's  objections,  that  a  short  time  after  appellant's  business 
failure,  he,  Rotan,  met  W.  T.  Clark  and  showed  him  the  notes  charged 
to  have  been  forged,  or  told  him  the  amount  of  each  note,  and  said  Clark 
repudiated  them  and  said  he  did  not  sign  them  or  authorize  any  person 
to  do  so;  that  Clark  said  he  had  signed  notes  against  his  land,  but  there 
were  five  of  them  of  smaller  amounts,  and  said  Rotan,  over  appellant's 
objections,  testified  further  that  Clark  had  always  repudiated  these  two 
$660  notes  when  talking  to  him  after  he  told  Clark  the  number  and 
amounts  of  the  notes.  This  evidence  was  objected  to  and  a  bill  of  excep- 
tions taken  to  the  ruling  of  the  court. 
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We  understand  the  rule  to  be,  that  a  witness  may  be  supported  by 
proving  that  before  any  motive  existed  the  witness  made  the  same  state- 
ments as  he  has  testified  to  on  the  stand.  We  do  not  understand  that 
this  may  be  done  simply  because  it  has  been  proven  that  the  witness  has 
made  conflicting  statements.  But  aside  from  that,  in  this  case  the  record 
shows  that  all  of  these  statements  repudiating  the  notes  were  made  after 
the  witness  had  a  motive  to  misstate  facts,  for  when  he  first  denied  the 
execution  of  the  notes,  appellant  had  failed  in  business  and  become  noto- 
riously insolvent,  and  could  no  longer  protect  the  notes  and  protect  Clark 
as  to  his  land.  When  they  were  made  the  record  shows  that  appellant 
was  solvent,  and  could,  as  he  had  agreed  to  do,  protect  the  notes  and  pro- 
tect Clark's  land.  McGlasson  failed  in  business,  and  then  there  was  the 
strongest  motive  for  Clark  to  state  falsely  in  regard  to  executing  the 
notes.  And  then  these  statements  were  made  repudiating  the  notes. 
Not  before  McGlasson's  failure  were  any  of  these  statements  made,  by 
the  witness.  The  evidence  is  hearsay,  pure  and  simple,  and  of  a  most 
dangerous  character.  Jones  v.  State,  and  authorities  there  referred  to, 
ante,  p.  87. 

The  court  erred  in  refusing  to  instruct  the  jury  to  disregard  the  re- 
marks of  W.  T.  Shannon,  Esq.,  in  his  opening  speech  for  the  State, 
when  he  used  the  following  language,  to  wit:  "The  defendant  is  the 
coolest  man  on  the  witness  stand  I  ever  saw.  If  he  had  been  in  an  ice 
chest  twenty-four  hours  he  could  not  have  been  cooler.  He  is  as  cold 
a  man  as  ever  cut  a  throat  or  scuttled  a  ship."  Appellant  objected  to 
this  language  at  the  time  it  was  used,  and  requested  the  court  to  instruct 
the  jury  to  disregard  it,  which  the  court  declined  to  do,  and  the  defend- 
ant excepted.  If  this  language  was  intended  as  a  quotation,  its  author 
was  indeed  badly  dealt  with.  And  whether  or  not  it  was  so  understood 
by  the  jury,  it  was  improper  and  may  have  inflamed  the  minds  of  the 
jury,  and  it  may  have  influenced  their  verdict. 

The  court  erred  in  refusing  to  allow  the  appellant,  while  on  the  stand 
as  a  witness,  to  testify  that  on  February  19,  1896,  appellant  gave  to  the 
State's  witness,  E.  Rotan,  a  bill  of  sale  to  his  entire  stock  of  merchan- 
dise, worth  $15,000,  and  to  65  bales  of  cotton  and  12,000  bushels  of  oats, 
and  gave  to  said  Rotan  $72,000  worth  of  promissory  notes,  as  collateral 
security,  to  pay  said  Rotan  the  sum  of  $20,000,  and  the  CQurt  refused  to 
allow  appellant  to  testify  that  this  $20,000  was  all  he  owed  Rotan,  or  his 
bank,  and  that  said  Rotan  had  always  since  refused  to  have  a  settlement 
with  appellant,  to  see  how  their  accounts  stood. 

Appellant  excepted  to  this  ruling.  This  testimony  was  admissible  for 
two  purposes.  (1)  It  was  admissible  to  show  the  interest  and  bias  of  the 
State's  witness,  Rotan.  (2)  It  was  admissible  as  being  part  of  the  act, 
declarations,  and  conversations  had  between  appellant  and  the  State's 
witness,  Rotan.  The  State  had  proved  by  Rotan  that  appellant  had 
failed  in  business  on  February  19,  1896,  and  that  he  had  given  to  Botan 
a  bill  of  sale  to  his  entire  stock  of  merchandise  in  Troy. 
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Article  751  of  the  Code  of  Criminal  Procedure  reads  as  follows: 
''When  part  of  an  act,  declaration,  or  conversation  or  writing  is  given 
in  evidence  by  one  party,  the  whole  on  the  same  subject  may  be  inquired 
into  by  the  other,  as  when  a  letter  is  read,  all  other  letters  on  the  same 
subject  between  the  same  pari;ies  may  be  given.  And  when  a  detailed 
act,  declaration,  conversation,  or  writing  is  given  in  evidence,  any  other 
act,  declaration,  conversation,  or  writing  which  is  necessary  to  make  it 
fully  understood  or  to  explain  the  same,  may  also  be  given  in  evidence/* 
This  statute  is  mandatory,  and  yet  it  was  not  observed  in  this  case. 

When  the  State  had  proven  a  business  failure,  and  a  bill  of  sale  to 
Botan  of  appellant's  stock  of  merchandise,  the  foregoing  testimony  of- 
fered by  appellant  was  necessary  to  make  the  transaction  fully  under- 
stood. 

Appellant  had  a  right  io  show  what  kind  of  a  failure  he  made.  He 
had  a  right  to  show  all  the  circumstances  of  the  failure.  He  should  have 
been  permitted  to  show  that  it  was  an  honest  and  unavoidable  failure. 
The  State  offered  his  business  failure  as  a  circumstance  against  him. 
They  considered  it  of  sufficient  value  to  prove  it,  knowing  that  the  jury 
might  convict  him  for  that,  which  it  is  likely  they  did.  It  was  then  un- 
just to  forbid  him  the  right  to  account  for  his  assets  and  to  show  that 
he  had  not  failed  full  handed.  The  evidence  appellant  offered  was  on 
the  same  subject.  The  transaction  was  between  the  same  parties.  It 
was  the  same  transaction  that  the  State  had  inquired  into,  and  appel- 
lant only  wished  to  show  the  balance  of  the  transaction.  This  error  was 
damaging  to  his  cause,  and  for  this  error  this  case  should  be  reversed  and 
remanded.  Code  Crim.  Proc,  art.  761 ;  Davis  v.  State,  3  Texas  Crim. 
App.,  91;  Pharr  v.  State,  9  Texas  Crim.  App.,  130;  Sager  v.  State,  11 
Texas  Crim.  App.,  110;  Green  v.  State,  17  Texas  Crim.  App.,  395;  Har- 
rison V.  State,  20  Texas  Crim.  App.,  387;  Stockman  v.  State,  24  Texas 
Crim.  App.,  387. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  forgery,  and  his 
punishment  assessed  at  imprisonment  in  the  penitentiary  for  a  term  of 
two  years;  hence  this  appeal. 

The  forgery  charged  was  that  of  a  note  for  $660,  dated  Troy,  Texas, 
November  5,  1895,  and  due  January  1,  1897,  bearing  interest  at  10  per 
cent  per  annum.  The  note  was  made  payable  to  W.  D.  McGlasson,  or 
order,  at  the  office  of  McGlasson  &  Co.,  at  Troy,  Texas,  and  purported 
to  have  been  executed  by  W.  T.  Clark.  Said  note  also  retained  a  ven- 
dor's lien  on  100  acres  of  land,  part  of  the  C.  Bendle  survey,  in  Bell 
County. 

The  testimony  for  the  State  showed,  by  W.  T.  Clark,  himself,  that  the 
signature,  *^.  T.  Clark,*'  was  a  forgery,  and  that  the  handwriting,  as 
testified  by  experts,  appeared  to  be  that  of  the  appellant.  The  testimony 
on  the  part  of  the  appellant  tended  to  show  that  the  body  of  said  note 
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was  written  by  appellant,  and  that  L.  M.  Cann  signed  the  name  ^TV.  T. 
Clark"  to  said  note,  and  Clark,  who  was  present,  authorized  the  same, 
and  affixed  his  mark  thereto,  in  connection  with  his  name.  In  addition 
to  this,  there  was  other  testimony,  of  a  collateral  character,  tending  to 
corroborate  and  support  the  respective  theories  of  the  parties. 

Appellant  asked  the  court  to  instruct  the  jury  to  return  a  verdict  of 
not  guilty,  on  the  ground  that  no  venue  had  been  proved;  but  this  the 
court  refused  to  do,  and  appellant  reserved  his  exception  to  the  action 
of  the  court.    The  question  presented  as  to  this  bill  of  exceptions  is,  does 
it  sufficiently  comply  with  the  amendment  to  article  904  adopted  by  the 
Twenty-fifth  Legislature?    Se^  Laws  25th  Leg.,  p.  11.    The  act  in  effect 
provides  that,  as  to  the  venue  in  all  cases,  the  court  shall  presume  that 
it  was  proved  in  the  court  below,  unless  it  was  made  an  issue  there  and 
it  affirmatively  appears  to  the  contrary  by  a  bill  of  exceptions,  properly 
signed  and  allowed  by  the  judge,  or  proved  up  by  bystanders,  as  is  now 
provided  by  law,  and  incorporated  in  the  transcript,  as  required  by  law. 
It  occurs  to  us  that  this  statute  requires  this  court  to  indulge  the  pre- 
sumption that  the  venue  was  proved  in  the  court  below,  unless  the  bill 
of  exceptions  shows  aflfirmatively  that  it  was  not  proved.    This  would 
seem  to  apprehend  that,  before  we  can  treat  the  venue  as  not  proved, 
the  court  must  either  certify  that  the  evidence  did  not  establish  the 
venue,  or  that  said  bill  of  exceptiong  should  contain  all  the  testimony 
in  the  case  tending  to  show  venue,  and  certify  that  same  was  all  the  testis- 
mony  bearing  upon  that  issue ;  and  from  this  statement  of  the  testimony 
it  affirmatively  appears  that  the  venue  in  the  case  was  not  proved.    If 
this  be  a  true  construction  of  said  article,  then  the  bill  in  question  does 
not  comply  with  the  requirements  of  the  law.    If,  however,  it  be  con- 
ceded that  the  bill,  as  contained  in  the  record,  would  require  us  to  look 
to  the  statement  of  facts  to  see  whether  or  not  the  venue  was  sufficiently 
proved,  then  in  our  opinion  the  evidence  sufficiently  established  the 
venue  of  the  case.    The  testimony  showed  that  appellant,  at  the  time  of 
the  alleged  forgery,  was  doing  business  at  Troy,  in  Bell  County;  the 
note  bore  the  date,  Troy,  Bell  County,  November  5,  1896.    It  was  made 
payable  at  the  office  of  appellant,  at  Troy,  in  Bell  County.    Rotan,  to 
whom  the  note  was  negotiated  in  December,  1895,  shortly  after  its  piu> 
ported  execution,  stated  that  he  lived  in  Waco,  which  was  connected  by 
railroad  with  Troy,  Bell  County,  and  about  an  hour's  ride  therefrom; 
that  in  December,  1895,  the  defendant  came  from  Troy,  in  Bell  County, 
on  the  "Katy  Railroad,"  to  Waco,  and  came  to  his  office  at  the  bank  in 
Waco,  and  told  him  he  was  just  from  Troy,  and  brought  the  note  with 
him  which  he  is  charged  in  this  case  with  forging,  and  he  there  received 
from  him  said  note.    This,  in  our  opinion,  was  sufficient  proof  of  venue, 
aside  from  the  testimony  of  appellant  himself,  which  tends  to  corrobo- 
rate the  Staters  evidence  on  venue  in  every  particular. 

Appellant  offered  to  prove  by  himself,  when  he  was  on  the  stand  as 
a  witness  in  his  own  behalf,  that  on  the  19th  of  February,  1896,  he  gave 
to  E,  Rotan  (the  State's  witness,  to  whom  the  proof  showed  the  note  ifx 
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question  had  been  passed^  and  after  said  Rotan  had  testified  as  a  witness 
to  important  criminating  facts)  a  bill  of  sale  to  defendant's  entire  stock 
of  merchandise,  worth  $15,000,  and  to  sixty-five  bales  of  cotton,  and 
12,000  bushels  of  oats,  and  $72,000  worth  of  promissory  notes,  as  col- 
lateral security  to  pay  the  said  Rotan  the  sum  of  $20,000;  and  defend- 
ant offered  to  prove  that  that  was  all  that  he  owed  the  said  Rotan  or  his 
bank;  and  that  said  Rotan  had  always  since  refused  to  have  a  settle^ 
ment  with  defendant  to  see  how  their  accounts  stood  with  each  other. 
On  objection  by  the  State,  said  testimony  was  excluded,  and  defendant 
excepted  to  the  same.  The  relevancy  of  this  testimony  is  not  made  mani- 
fest by  the  bill  of  exceptions,  and  it  occurs  to  us  that  there  was  no  error 
in  the  action  of  the  court  in  excluding  the  same.  We  can  not  see  how 
said  testimony  would  tend  to  disprove  the  fact  of  forgery  charged  against 
the  appellant.  Concede  that  he  surrendered  to  Rotan  all  of  his  assets, 
and  that  Rotan  was  his  sole  creditor  (which,  however,  is  not  shown  in 
the  bill),  and  that  his  assets  far  exceeded  his  liabilities,  still  this  testi- 
mony would  not,  in  the  absence  of  some  other  showing,  have  any  bearing 
on  the  question  as  to  whether  or  not  appellant  forged  the  note  in  con- 
troversy. The  mere  fact  that  Rotan  had  testified  to  important  criminat- 
ing facts  would  not  of  itself  make  such  testimony  admissible.  It  may  be 
possible  that  Rotan  may  have  testified  to  a  state  of  facts  which  made  said 
evidence  relevant;  but  the  bill  does  not  show  this,  nor  does  the  bill  show 
the  object  of  this  evidence.  In  our  opfnion,  the  court  did  not  err  in 
excluding  said  testimony. 

On  the  trial,  appellant  presented  the  following  bill  of  exceptions  to  the 
introduction  of  testimony  on  the  part  of  the  State :  "Be  it  remembered, 
that  on  the  trial  of  the  above  entitled  and  numbered  cause,  when  the 
State's  witness  E.  Rotan  was  on  the  witness  stand,  he  was  asked  the 
question  by  the  State's  counsel,  if  he  ever  showed  to  W.  T.  Clark  the 
note  charged  to  have  been  forged  by  the  indictment  in  this  cause,  to* 
gether  with  another  note  in  the  same  amount,  purporting  to  be  made  at 
the  same  time  and  place,  and  purporting  to  be  signed  by  the  same  party, 
and,  if  so,  when  was  it,  and  what  did  said  W.  T.  Clark  say  with  reference 
to  executing  said  notes  or  authorizing  any  other  person  to  do  so  for  him, 
to  which  question  the  defendant  objected,  on  the  ground  that  what  said 
W.  T.  Clark  said  in  the  absence  of  defendant  was  hearsay  and  incompe- 
tent for  any  purpose;  but  the  court  overruled  all  of  said  objections,  and 
permitted  the  said  E.  Rotan  to  answer  said  question  as  follows,  and  per- 
mitted said  answer  to  go  to  the  jury  as  evidence.  His  answer  was  as  fol- 
lows, to  wit:  It  was  shortly  after  defendant's  business  failure  I  saw 
W.  T.  Clark,  and  told  him  I  had  some  notes  against  his  land ;  but  at  this 
time  I  did  not  tell  him  the  amount  of  the  notes.  A  few  days  after  this 
I  saw  him  again,  and  showed  him  the  notes,  or  told  him  the  amount  of 
each  note;  and  he  repudiated  them,  and  said  he  did  not  sign  them,  or 
authorize  any  other  person  to  do  so.  He  said  that  he  had  signed  notes 
against  his  land,  but  there  were  five  of  them,  and  of  smaller  amounts. 
He  always  repudiated  these  two  $660  notes  when  talking  to  me  after  I 
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told  him  the  ntunber  of  notes  and  their  amount/  Defendant  then  and 
there,  in  open  court,  excepted  to  the  ruling  of  the  court  in  overruling  his 
objections  to  the  aforesaid  question,  and  excepted  to  the  ruling  of  the 
court  in  pemiitting  said  answers  to  go  to  the  jury,  and  he  now  tenders 
this  his  bill  of  exceptions,^'  etc. 

The  first  question  that  presents  itself  with  reference  to  this  bill  is  the 
sufficiency  of  the  same  to  show  that  said  testimony  was  admissible.  We 
understand  the  rule  on  this  subject  to  be  as  follows:  The  allegations 
of  a  bill  of  exceptions  should  be  full  and  explicit,  so  that  the  matters 
presented  for  revision  may  be  comprehensible,  without  recourse  to  infer- 
ences. Inferences  will  not  be  indulged  to  supply  omissions  in  the  bill 
of  exceptions.  The  bill  must  be  so  full  and  certain  in  its  statements  that 
in  and  of  itself  it  will  disclose  all  that  is  necessary  to  manifest  the  sup- 
posed error.  It  must  sufficiently  set  out  the  proceedings  and  attending 
circumstances  below  to  enable  the  appellate  court  to  know  certainly  that 
error  was  committed.  See  Willson's  Crim.  Proc,  sec.  2368,  and  authori- 
ties cited.  When  a  bill  of  exceptions  is  taken  to  the  admission  of  evi- 
dence, the  bill  should  clearly  disclose  the  ground  or  grounds  of  objection 
made  to  the  evidence;  otherwise,  it  is  not  entitled  to  be  considered.  The 
grounds  of  objection  not  so  stated  will  ordinarily  be  considered  as 
waived.  Bills  of  exception  should  be  full,  clear,  and  specific,  setting 
forth  distinctly  every  fact  essential  to  an  understanding  of  the  matters 
sought  to  be  presented  thereby.  See  Willson's  Crim.  Proc,  sec.  2516, 
and  authorities  there  cited;  Cline  v.  State,  34  Texas  *Crim.  Rep.,  347; 
Gay  V.  Railroad  (Texas  Sup.),  30  S.  W.  Rep.,  543;  Buchanan  v.  State, 
24  Texas  Crim.  App.,  195 ;  Smith  v.  State,  4  Texas  Crim.  App.,  627. 

Now,  the  question  presented  is:  Does  said  bill  of  exceptions  make  it 
sufficiently  appear  that  said  evidence  was  not  admissible,  it  being  con- 
ceded that  the  onus  was  upon  the  appellant  to  show  by  his  bill  the  inad- 
missibility of  said  testimony?  Of  course,  if  it  obviously  appears  from  the 
bill  that  in  no  state  of  case  was  said  testimony  admissible,  then  it  should 
not  have  been  admitted.  But  suppose  there  is  a  contingency  in  which 
we  would  conceive  the  testimony  is  admissible ;  then  we  would  be  con- 
fronted with  the  principal  difficulty  in  complying  with  the  rules  above 
laid  down.  In  this  particular  case  we  can  understand  how,  in  a  certain 
state  of  case,  some  of  the  testimony  embodied  in  the  bill  was  relevant. 
For  instance,  if  the  State's  witness  W.  T.  Clark  had  worn  (as  he  did), 
while  on  the  stand  on  behalf  of  the  State,  that  he  did  not  sign  or  author-. 
ize  appellant  or  Cann  to  sign  said  note,  and  then  the  defendant,  in  order 
to  impeach  him,  had  shown  by  some  other  witness  that  he  had  stated  to 
them,  subsequent  to  the  transaction,  that  he  had  authorized  Cann  or 
appellant  to  sign  said  note,  in  such  state  of  case,  under  the  rulings  of  this 
court,  it  would  have  been  competent  for  the  State,  in  support  of  the 
witness  Clark,  to  show  that  recently  after  the  alleged  forgery,  or  recently 
after  it  had  come  to  his  knowledge  that  the  execution  of  said  rote  was 
attributed  to  him,  he  had  sta;ted  that  he  did  not  execute  said  note.  Such 
evidence  woidd  be  competent  on  the  part  of  the  State.    Now,  is  there 
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enough  in  the  bill  to  exclude  the  idea  that  the  contingency  occurred  to 
render  said  testimony  admissible^  and  was  said  testimony,  as  shown,  ad- 
missible for  the  purpose  above  indicated?  It  may  be  admitted  that  the 
bill  does  not  directly  do  this,  but,  if  it  indirectly  shows  that  the  contin- 
gency had  not  occurred,  it  woidd  still  be  sufiBcient.  The  bill  shows  that 
the  witness'  answered  "that,  shortly  after  defendant's  business  failure, 
said  witness  Rotan  saw  W.  T.  Clark,  and  then  told  him  that  he  had  some 
notes  against  his  land ;  and,  a  few  days  after  this,  witness  saw  him  again, 
and  showed  him  the  notes,  and  he  repudiated  them,  and  said  he  did  not 
sign  them  or  authorize  any  other  person  to  do  so.  He  stated  that  he 
signed  certain  five  notes  against  said  land,  but  they  were  for  small 
amounts."  He  always  repudiated  these  two  $660  notes  when  talking  to 
Botan,  after  he  told  him  the  number  of  the  notes  and  their  amounts. 
Unquestionably,  the  testimony  was  hearsay,  and  the  objection  urged  to 
its  admission  was  good,  unless  said  evidence  comes  within  the  exception 
above  indicated.  The  answer  of  the  witness  does  not  connect  it  with 
the  transaction,  to  wit,  the  alleged  forgery,  and  its  first  discovery  by  the 
witness,  so  as  to  show  that  the  statements  by  Clark  were  made  to  the 
witness  Rotan  recently  thereafter.  Indeed,  thei  testimony  is  made  to  cover 
almost  any  space  of  time  from  the  discovery  up  to  the  trial,  because  the 
witness,  by  his  answer,  says  that  Clark  always  repudiated  said  two  notes 
of  $660.  This  testimony  given  in  this  general  way,  it  occurs  to  us,  was  ad- 
missible under  no  state  of  case.  Under  the  rule  above  laid  down,  we  have 
only  gone  to  the  extent  of  admitting  this  character  of  testimony  in  sup- 
port of  an  impeached  witness,  where  the  statements  were  made  recently 
after  the  event.  See  Bailey  v.  State,  9  Texas  Crim.  App.,  99 ;  Williams 
V.  State,  24  Texas  Crim.  App.,  637;  Dicker  v.  State  (Texas  Crim.  App.), 
32  S.  W.  Rep.,  541;  Campbell  v.  State,  35  Texas  Crim.  Rep.,  160.  In  our 
State,  in  this  regard,  we  have  gone  beyond  the  rule  laid  down  by  the 
text  writers  on  this  subject  generally.  See  1  Whart.  on  Ev.,  p.  570;  3 
Jones  on  Ev.,  arts.  872,  873. 

Furthermore,  in  regard  to  this  bill  of  exceptions,  it  shows  that  the 
witness  Rotan  was  on  the  stand  for  the  State.  It  is  not  shown  that  he 
was  used  in  rebuttal  to  support  the  witness  Clark.  It  fails  affirmatively 
even  to  show  that  he  stated  that  the  declarations  or  statements  of  Clark 
were  recently  after  he  discovered  the  alleged  forgery,  and  besides,  as 
stated  above,  he  does  not  confine  the  statements  of  Clark  to  any  particu- 
lar time,  but  makes  him  state  that  he  always  repudiated  signing  the 
notes.  While  the  bill  shoidd  have  been  drawn  more  accurately,  present- 
ing the  inadmissibility  of  said  testimony,  yet  we  gather  enough  from  it 
to  suggest  that  the  contingency  on  the  part  of  the  State  to  offer  such 
supporting  testimony  had  not  occurred,  and  that  said  testimony  as  offered 
was  hearsay,  and  did  not  come  under  the  exception  above  indicated,  and 
was  obnoxious  to  the  objection  urged  by  appellant.  If  the  bill  did  not 
speak  the  truth,  it  was  the  duty  of  the  court,  in  approving  the  bill,  to 
show  that  the  contingency  had  occurred  that  made  said  evidence  admis- 
sible, and  thus  relieve  the  question  of  difficulty.    It  is  true  there  is  an 
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attempt  by  the  State,  in  reply  to  the  motion  for  a  new  trial,  to  show 
that  said  testimony  was  properly  admitted  by  the  court  in  support  of  the 
witness  Clark,  after  he  had  been  impeached  by  the  defendant;  but  under 
no  rule  that  we  are  aware  of  are  we  permitted  to  look  to  this  matter  to 
help  out  the  bill  of  exceptions,  nor  can  we  look  back  to  the  statement 
of  facts  in  this  connection.  If  we  were  permitted  to  do  this,  it  would  ap- 
pear therefrom  that  the  testimony  of  Rotan,  which  was  objected  to,  was 
original  testimony,  offered  by  the  State.  Looking  to  the  bill  itself,  we 
think  it  makes  a  prima  facie  case,  at  least  of  the  inadmissibility  of  said 
eivdence.  In  our  view  of  the  case,  this  improperly  admitted  testimony 
was  upon  a  material  issue.  In  fact,  the  vital  question  raised  by  the  de- 
fendant was  as  to  the  authority  of  Clark  to  defendant  and  Cann  to  exe- 
cute said  note.  This  was  a  disputed  question,  and  it  was  not  competent 
for  the  State,  by  original  testimony,  to  support  the  witness  Clark,  to  the 
effect  that  he  had  stated  (shortly  after  the  failure  of  appellant  in  business, 
when  he  first  saw  said  note)  that  he  had  not  executed  the  same,  or  au- 
thorized its  execution,  and  that  he  had  since  always  repudiated  said  note 
as  having  been  executed  without  his  authority.  This  improper  and  illegal 
testimony  was  thrown  into  the  scale  against  the  appellant,  and  we  can 
not  tell  what  effect  it  may  have  had  upon  the  jury.  Its  purpose  was  to 
corroborate  Clark,  and  doubtless  it  was  so  regarded  by  the  jury. 

We  think,  under  the  circumstances  of  this  case,  that  the  court  acted 
properly  in  charging  on  the  question  of  principals,  in  view  of  the  de- 
fendant's evidence  that  he  and  Cann  together  executed  the  note  in  quee^ 
tion.  As  to  whether  the  court  was  in  error  in  refusing  the  requested  in- 
structions on  the  questions  involved  in  appellant's  bill  of  exceptions 
number  7,  in  regard  to  what  transpired  in  the  juiy  room,  the  same  is  not 
likely  to  occur  on  another  trial  of  the  case;  so  we  pretermit  any  discus- 
sion thereof. 

For  the  error  of  the  court  in  admitting  the  testimony  of  Botan,  as  to 
the  statements  of  Clark  to  him,  denying  the  execution  of  said  note,  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


W.  L.  Jones  v.  The  State. 

No.  Ifl63.    Decided  November  24,  1897. 

!•   Lib«l— BecognizanM  on  Appeal. 

Libel  is,  eo  nomine,  an  offense  which  is  defined  by  our  statutes,  and  a  recognizanfie 
on  appeal  which  recites  the  offense  as  "Hbel,"  without  setting  out  the  constituent 
elements  of  the  offense^  is  sufficient. 

d.    Indictment— Libel  of  a  Class  Whers  No  Person  Is  Named. 

It  is  a  violation  of  our  statute  to  libel  any  sect,  company,  or  class  of  men  without 
naming  any  person  in  particular  who  may  belong  to  said  class,  etc. 

8.    Same. 

See  opinion  for  the  charging  part  of  an  indictment  for  libel,  which  the  court 
holds  is  amply  sufficient  in  its  allegations,  even  without  the  innuendoes  used,  to  impute 
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to  the  Btx«et  car  condncton  of  the  city  of  G.,  acta  disgraceful  to  them  aa  members 
of  society,  and  the  natural  consequence  of  which  was  to  bring  them  into  contempt 
among  honorable  persons. 

Appeal  from  the  Criminal  District  Court  of  Galveston.  Tried  below 
before  Hon.  E.  D.  Gavin. 

Appeal  from  a  conviction  for  libel,  penalty  assessed  being  one  year  im- 
prisonment in  the  county  jail. 

The  opinion  sets  out  the  charging  pari;  of  the  indictment  and  no  fxir- 
ther  statement  is  required. 

Wilford  H,  Smith,  for  appellant. — ^The  nature  and  character  of  the 
act  upon  which  it  is  proposed  to  prosecute,  as  required  in  article  727, 
become  elements  in  the  definition  of  the  offense,  and  the  indictment  is 
fatally  defective  in  failing  to  allege  them.  Nordhouse  v.  State,  40  S.  W. 
Bep.,  804;  Calcoat  v.  State,  37  Texas  Crim.  Rep.,  246;  Stewart  v.  State, 
35  Texas  Crim.  Rep.,  391. 

The  indictment  should  not  only  have  charged  the  idea  the  alleged 
printed  or  published  matter  conveyed,  as  required  by  article  727  of  the 
Criminal  Statutes,  but  should  have  gone  further,  and  pointed  out  by 
averment  or  innuendo  what  particular  act  committed  on  the  part  of  the 
parties  published,  that  brings  them  into  contempt  among  honorable  per- 
sons, or  renders  them  disgraceful,  or  of  what  criminal  offense  they  were 
guilty,  as  the  case  may  be,  that  was  imputed  by  said  printed  or  published 
statement.  McKie  v.  State,  37  Texas  Crim.  Rep.,  544;  Cohen  v.  State, 
37  Texas  Crim.  Rep.,  118. 

The  court  erred  in  overrruling  the  defendant's  second  ground  of  his 
motion  in  arrest  of  judgment,  alleging  that  "the  alleged  printed  and  pub- 
lished matter  did  not  in  fact  convey  the  idea  that  the  persons  referred 
to  therein  had  been  guilty  of  any  penal  offense;  nor  that  they  had  been 
guilty  of  any  act  or  omission  which,  though  not  a  penal  offense,  is  dis- 
graceful to  them  as  members  of  society,  and  the  natural  consequence  of 
which  is  to  bring  them  into  contempt  among  honorable  persons;  nor  that 
they  have  any  moral  vice  or  physical  or  mental  defect,  or  disease  which 
renders  them  unfit  for  intercourse  with  respectable  society,  and  such  as 
should  cause  them  to  be  generally  avoided;  nor  that  they  were  notori- 
ously of  bad  or  infamous  character.^' 

The  court  errred  in  overruling  the  third  ground  of  the  defendant's 
motion  in  arrest  of  judgment,  alleging  "that  said  printed  and  published 
matter  can  be  held  to  refer  to  but  one  person — the  conductor  causing 
the  injury  to  a  colored  woman  on  the  East  Avenue  L  car,  and  the  indict- 
ment fails  to  designate  who  that  conductor  was.'' 

The  court  erred  in  overruling  the  defendant's  fourth  ground  of  his 
motion  in  arrrest  of  judgment,  alleging  that  "the  printed  and  pub- 
lished matter  in  said  indictment  charged  is  not  libelous." 

The  printed  and  published  matter,  "Irish  Snides/'  contains  nothing 
more  than  severe  denunciation  and  intemperate  abuse,  prompted  by  the 
supposed  injury  and  mistreatment  of  a  colored  lady  passenger  on  one  of 
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the  street  cars,  and  the  court  would  have  to  torture  and  distort  the  spirit 
and  letter  of  our  statutes  woefully  to  hold  such  language  uttered  under 
such  circumstances  to  be  libelous. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellant  was  convicted  of  libel.  The  As- 
sistant Attorney-General  moves  to  dismiss  the  appeal,  because  the 
recognizance  fails  to  recite  an  offense  known  to  the  law.  Said  recog- 
nizance recites  that  the  defendant  ^'stands  charged  with  the  offense  of 
libel."  This  is  the  only  recitation  in  said  obligation  of  the  offense.  None 
of  the  constituent  elements  are  set  out  or  attempted  to  be  set  out.  *  We 
think  that  the  recognizance  is  suflBcient.  Libel  is  defined  to  be  an  of- 
fense by  the  statutes,  ^nd  is  an  offense  eo  nomine,  as  theft,  murder, 
slander,  etc.    The  motion  to  dismiss  the  appeal  is  overruled. 

Appellant  filed  his  motion  in  arrest  of  judgment,  because  the  indict- 
ment is  fatally  defective,  in  that  the  published  statement  alleged  to  be 
libelous  fails  to  convey  the  idea  that  the  persons  referred  to  had  been 
guilty  of  a  penal  offense  or  that  they  had  been  guilty  of  some  aqt  or 
omission  which,  though  not  penal,  was  disgraceful  to  them  as  members 
of  society,  the  natural  consequence  of  which  was  to  bring  them  into  cod- 
tempt  among  honorable  persons;  or  that  they  had  some  moral  vice,  or 
physical  or  mental  defect  or  disease,  which  rendered  them  unfit  for  inter- 
course with  respectable  society,  and  such  as  would  cause  them  to  be  gen- 
erally avoided;  or  that  they  were  notoriously  of  bad  or  infamous  char- 
acter. His  second  contention  is  that  the  printed  and  published  matter 
coidd  be  held  to  refer  to  but  one  person,  to  wit,  the  conductor  causing 
the  injury  to  a  colored  woman  on  East  Avenue  L  car,  and  the  indictment 
fails  to  designate  by  name  who  that  conductor  was;  and  he  generally 
urges  that  the  published  matter  is  not  libelous.  Omitting  the  formal 
parts  of  the  indictment,  it  charges  that  "defendant  and  W.  H.  Noble, 
on  the  14th  of  November,  1896,  in  the  county  of  Galveston,  in  the  State 
of  Texas,  with  force  and  arms,  then  and  there,  with  intent  to  injure  A. 
S.  Spurgeon"  and  others,  setting  them  out  by  name,  "did  unlawfully  and 
maliciously  make,  write,  print,  publish,  sell,  and  circxdate  a  malicious 
statement  of  and  concerning  the  said  A.  S.  Spurgeon"  and  others  men- 
tioned, "and  affecting  the  reputation  of  the  said  A.  S.  Spurgeon"  and 
others  mentioned,  "who  were  then  and  there  conductors  employed  by  the 
Galveston  City  Eailroad  Company,  on  the  various  lines  in  the  city  of 
Galveston,  Texas,  which  malicious  statement  was  of  the  tenor  following, 
to  wit:  r 'Irish  Snides.  It  is  really  disgusting,  to  say  the  least,  for  one 
to  take  notice  and  see  how  the  Irish  snides  employed  by  the  street  car 
company  (meaning  the  Galveston  City  Railroad  Company)  as  conductors 
on  the  various  lines  of  this  city  (meaning  the  city  of  Galveston)  dis- 
criminate. With  a  few  exceptions,  these  cowboys,  escaped  lunatics,  and 
imported  lords  have  a  way  of  their  own,  and  discriminate  with  a  vim. 
These  whelps  seem  to  forget  that  they  are  public  servants,  and  treat  our 
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best  colored  ladies  with  a  contempt  that  could  only  be  found  in  a  Yale 
chmnp.  Some  few  nights  ago  a  colored  lady,  while  dismounting  from 
an  East  L  car,  was  thrown  to  the  ground  by  the  mangy  ape  that  poses 
as  conductor  ringing  the  beE  before  she  was  off  the  step.  And  the  lousy 
litttle  puppy,  that  scarcely  speaks  English,  said  to  a  white  gentleman, 
that  spoke  of  the  danger  of  such  proceedings,  that  she  was  a  'she  coon/ 
Has  it  come  to  this?  Such  pimps. (mecaiing  one  who  provides  the  means 
and  opportunities  for  libidinous  gratification;  that  is  to  say,  a  procurer 
for  the  lusts  of  others)  as  this,  men  so  low  that  they  would  willingly  sell 
the  virtue  of  their,  sister  for  a  drink,  the  descendants  of  Oscar  Wilde 
(meaning  that  they  commit  the  crime  of  sodomy),  greasy  curs,  foul- 
smelling  scavengersy  are  imported  to  this  country  to  insult  and  humiliate 
the  people  that  help  to  make  these  enterprises — ^that  build  up  and  sup- 
port these  public  affairs.  We  coons!  Some  of  the  best  families  of 
America  have  raised  coons.  I  expect  that  foreign  whelp  is  a  coon,  but 
the  woman  in  question  is  a  colored  lady.  Perhaps  I  am  a  coon,  but  I 
would  not  give  one  drop  of  my  'cooney^  blood  for  a  barrel  of  the  T)lud* 
of  such  T)lud/  Irish  snides.  It's  time  that  the  car  company  should 
right  these  wrongs,  and  employ  only  respectable,  intelligent  men,  that 
will  do  justice  to  all  alike.  We  pay  a  nickel,  and  we  demand  a  nickel^s 
worth.  There  is  too  many  intelligent  men  in  this  country  to  import 
such  beastly  bastards  to  insult  the  people  here.'  '\  It  will  be  seen  by  this 
indictment  that  all  of  the  parties  named  in  the  alleged  libelous  matter 
are  alleged  to  be  conductors  of  the  Galveston  City  Railroad  Company. 

Taking  appellant's  grounds  of  his  motion  out  of  the  order  in  which 
he  places  them,  we  notice  that  ground  of  said  motion  first  which  alleges 
the  indictment  is  insufficient,  because  it  only  refers  to  one  conductor  caus- 
ing the  injury  to  a  colored  woman,  etc.,  and  fails  to  designate  by  name 
that  conductor.  By  reference  to  the  libelous  matter  published,  it  will 
be  seen  that  the  first  sentence  in  said  publication  refers  to  the  conduct- 
ors on  {he  various  street  cars  of  this  city  (meaning  the  city  of  Galveston) 
as  a  class.  The  libelous  matter  makes  no  exception  among  the  conduct- 
ors, but  includes  all  of  them.  This  has  been  held  sufficient,  vrithout 
designating  the  names;  and  we  hold  this  to  be  sufficient  designation  of 
every  conductor  in  the  service  of  said  railroad  company  at  the  time  of 
said  publication.  It  therefore  would  be  a  violation  of  our  statute  to  libel 
any  sect,  company,  or  class  of  men  without  naming  any  person  in  par- 
ticular who  may  belong  to  said  class.  See  13  Ami  and  Eng.  Enc.  of 
Law,  p.  499,  and  notes;  2  MeClain  Crim.  Law,  sec.  1044. 

In  reply  to  appellant's  contention  that  the  indictment  fails  to  charge 
said  conductors,  either  directly  or  by  innuendo,  with  an  offense  against 
the  laws,  or  vrith  some  act  or  omission  which,  though  not  a  penal  offense, 
is  disgraceful  to  said  conductors  as  members  of  society,  or  the  natural 
consequence  of  which  is  to  bring  them  into  contempt  among  honorable 
persons,  or  that  they  have  some  moral  vice  or  physical  or  mental  defect 
or  disease  which  renders  them  unfit  for  intercourse  with  respectable 
society,  and  such  as  would  cause  them  to  be  generally  avoided,  or  that 
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they  are  of  notoriously  bad  or  infamous  character,  we  have  this  to  say: 
That  the  first  allegation  in  the  indictment,  to  wit,  that  one  of  these  con- 
ductors caused  a  colored  lady  to  be  thrown  to  the  ground  while  dismount- 
ing from  a  street  car,  imputed  an  assault  to  one  of  said  conductors  be- 
longing to  the  class  charged  in  the  indictment,  but  does  not  name  him. 
But  concede  that  we  should  be  in  error  as  to  the  effect  of  this  allegation; 
unquestionably  the  charge  that  said  conductors  were  pimps,  with  the 
innuendo  following  the  same,  is  such  a  charge  as  imputed  some  act, 
which,  though  not  a  penal  offense,  was  disgraceful  to  said  conductors  sb 
members  of  society,  and  the  natural  consequence  of  which  was  to  bring 
them  into  contempt  among  honorable  persons.  So  of  that  portion  of  said 
publication  which  charged  that  said  conductors  were  fo  low  that  they 
would  willingly  sell  the  virtue  of  their  sister  for  a  drink.  These  charges 
attributed  to  said  conductors  that  they  were  of  notoriously  bad  or  in- 
famous character;  and,  as  the  prosecution  in  this  case  was  under  all  of 
said  allegations,  if  the  proof  sustained  anyone,  it  was  s»ifRcient.  It  will 
be  further  noticed  by  reference  to  the  allegations  in  the  indictment,  that 
there  are  innuendo  averments  contained  therein  suflScientiy  explanatory 
of  said  statements  in  said  publication.  But,  if  there  had  not  been,  we 
hold  that  they  were  suflRcient  in  and  of  themselves  to  constitute  libel 
without  innuendoes.  The  statements  in  the  publication  were  so  plain 
and  unmistakable  in  their  meaning  that  no  intelligent  person  could  fail 
to  tmderstand  and  comprehend  what  was  intended  by  them.  More  v. 
Bennett,  48  N.  Y.,  473;  2  McClain  Crim.  Law,  sec.  1043,  and  authorities 
cited  in  note  2. 

In  regard  to  the  remaining  question,  that  the  publication  is  not  libel- 
ous, under  the  views  herein  expressed,  it  will  be  seen  that  such  conten- 
tion is  without  merit.  We  think  the  indictment  is  sufficient,  and  the 
judgment  is  affirmed. 

Affipmed. 


W.  H.  Noble  v.  The  State. 

No.  1585.    Decided  Norember  24,  1887. 

1.  Libol'-Publication— Business  Kanagex^Evidenoe. 

On  a  trial  for  libel,  where  it  was  shown  that  defendant  was  the  business  manager 
of  the  paper  containing  the  libel,  and  the  State's  evidence  further  showed  that  he  had 
admitted  writing  the  libelous  article.  Held,  immaterial  whether  or  not  he  was  respon- 
sible for  its  publication. 

2.  Aripiment  of  Counsel. 

On  a  trial  for  libel,  where  defendant  had  testified  as  a  witness  on  his  own  behalf, 
and  the  district  attorney,  in  his  closing  argument,  said:  "The  defendant  knew  his 
name  appeared  in  this  paper  as  its  business  manager,  and  if  he  did  not  write  or  circu- 
late this  libel,  why  did  he  not  come  out  in  this  paper  or  some  other  paper,  the  News 
or  Tribune,  aye,  painted  it  on  the  skies,  disavowing  his  connection  with  such  a  foul, 
scurrilous  attack  upon  the  characters  of  gentlemen.  But  no,  he  sat  still  and  never 
opened  his  mouth.''  Held,  only  legitimate  inference  and  deduction,  and  not  im- 
proper or  an  abuse  of  privilege. 


Digitized  by  LjOOQiC 


jT^pr.p  Noble  v.  The  State.  369 

Appeal  from  the  Criminal  District  Court  of  GalvestoiL  Tried  below 
before  Hon.  E.  D.  Cavin. 

Appeal  from  a  conviction  for  libel;  penalty  assessed,  a  fine  of  $100. 

This  is  a  companion  case  to  Jones  v.  State,  ante,  p.  364.  The  remarks 
of  the  district  attorney,  which  were  excepted  to,  will  be  found  in  the 
second  paragraph  of  the  syllabus,  supra. 

Wizard  H.  Smith,  for  appella^t. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,. Judge. — ^Appellant  was. convicted  of  libel-  This  is  a 
M^mps^ioji^Ga&e^ioJ.QneB  v.  State  (just  decided),  ante,  p.  364.  The  ques- 
ftions  on  the  indictment  are  the  same  in  this  case  as  in  that,  and  upon  that 
j/iuthpritgr  the  indictment  is  held  sufBcient. 

The  only,  other  question  that  requires  consideration  is  whether  or  not 
appellant  is  guilty  of  the  publication.  In  regard  to  defendant's  connec- 
tion with  the  publication  of  said  article,  it  is  shown  that  he  was  the  busi- 
ness manager  of  said  paper,  and  admitted  writing  the  article  in  question; 
and  it  is  a  disputed  fact  whether  he  was  in  the  city  of  G^ly^ston  at  tlje 
,tilne,qf^it8,pul^^cptio^— he  claiipipg,  and  adducing  evidence  to  show, 
that  he  was  in  the  city  of  Dallas^^t  that  time.  The  defendant  testified 
that  he  did  not  write  the  article,  and  did  not  cajosde  it  \o  be  published, 
and  that  his  only  connection  with  the  paper^  as  its  business  manager, 
consisted  in  the  fact  that  he  solicited  advertisements  and  other  fini^icial 
business  going  to  build  up  said  paper,  and  for  which  he  received  a  per* 
centage. 

It  is  not  necessary,  in  the  view  we  take  of  the  case,  to  discuss  the  ques- 
tion of  ^his.ifesponsibility  om  account  of  the  fact, that  he  was  financial 
manager  of  the  paper,  because  the  evidei^ce  for  the  State  shows  that  h^ 
admitted  writing  the  article.  While  he  denied  this,  still, it  w:as  a  fact  for 
the  jury.  They  were  the  judges  pf  the  credibility,  qf  the  witnesses  who 
testified  pro  and  con  in  regard  to  this  matter,  and  the  jury  decided 
the  question  adver^ly  to  him.  If  he  wrote  the  article,  as  he  admitted  to 
the  witness  who  testified  to  that  fact,  he  would  be  responsible,  under  the 
facts  of  this  case.  With  reference  to  the  remarks  of  counsel  for  the  State 
in  the  closing  argument,  which  were  excepted  to  by  appellant's  counsel — 
appellant  having  taken  the  stand  as  a  witness  on  his  own  behalf — ^we 
think  the  inference  or  deduction  drawn  by  counsel  for  the  State  was 
legitimate.    The  judgment  is  afiBrmed. 

Affirmed. 

[Note. — ^Appellant's  motion  for  rehearing,  filed  December  6,  1897, 
was  overruled  without  a  written  opinion. — ^Eeporier.] 
38  Texas  Grim.  App.— 24 
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Ella  Holmes  v.  The  State. 

No.  1648.    Decided  November  24.  1807. 

1.  Contlnaance— Postponement.  ' 

On  a  trial  for  hog  theft,  where  defendant  was  arrested  on  the  18th  of  August,  and 
notified  that  her  case  was  set  for  trial  on  the  2l8t,  it  is  no  ground  for  either  a  con- 
tinuance or  postponement  that  defendant  ''was  too  poor  to  employ  counsel,  and  that 
she  had  no  witnesses  summoned  because  she  did  not  know  what  would  avail  her, 
owing  to  the  nature  of  her  defense;"  especially  where  the  absent  witnesses  lived 
within  two  or  three  miles  of  town  and  could  have  been  summoned  within  a  very 
short  time  if  process  had  issued. 

2.  IClaoonduct  of  Jury— Beceiving:  Other  Testimony— New  TriaL 

On  a  trial  for  theft,  where  it  was  made  to  appear,  on  motion  for  new  trial,  that 
after  the  jury  had  retired  to  consider  of,  and  before  they  had  agreed  upon,  their  ver* 
diet,  two  of  the  jurors  told  their  fellows  that  defendant  was  the  biggest  rogue  they 
ever  heard  of;  that  she  ought  to  be  hung,  and  that  they  would  be  willing  to  hang  her 
if  the  law  would  permit  it;  and  one  of  the  said  jurors  mentioned  several  instances  of 
theft  by  defendant;  Held,  that  inasmuch,  for  aught  that  appears,  these  statements 
might  and  perhaps  did  tend  to  influence  the  minds  of  the  jury  in  deteimining  the 
guilt  or  innocence  of  defen<lant,  the  judgment  should  be  reversed. 

Appeal  from  the  District  Court  of  Sabine.  Tried  below  before  Hon. 
Tom  C.  Davis. 

Appeal  from  a  conviction  of  hog  theft,  penalty  assessed  being  two 
years  imprisonment  in  the  penitentiary. 

No  statement  of  the  case  is  necessary. 

[No  briefs  for  appellant.] 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellant  was  convicted  of  hog  theft,  and 
given  two  years  in  the  penitentiary;  hence  this  appeal. 

There  are  several  questions  presented  for  revision  upon  the  face  of  the 
record  and  the  rulings  of  the  courii  on  the  trial  of  this  case.  The  mo- 
tion to  postpone  the  case  is  in  such  condition  that  we  deem  it  unneces- 
sary to  notice  it.  It  was  signed  by  appellant's  counsel,  and  alleges  that 
his  client  was  unable  to  employ  an  attorney,  and  he  volunteered  his  ser- 
vices to  advise  her;  that  the  appellant  ^Tiad  no  witnesses  ^subpoenaed  in 
her  behalf,  because  she  did  not  know  what  would  avail  her,  owing  to 
the  nature  of  her  defense."  Counsel  states  in  the  motion  that  the  de- 
fendant has  a  legal  and  legitimate  defense,  if  he  had  time  to  prepare  it,, 
and  have  witnesses  summoned,  which  would  take  until  the  23d  instant. 
This  motion  was  made  on  the  21st  of  August,  1897.  There  was  no  pro- 
cess issued  for  the  witnesses,  and  there  is  nothing  stated  that  brings  the 
application  or  motion  within  the  rules  laid  down  by  the  Code  of  Criminal 
Procedure,  with  reference  to  continuance  and  postponement  of  trials. 
Besides,  the  court  qualifies  the  bill,  stating  that  appellant  was  arrested  on 
the  18th  of  August,  notified  that  her  case  was  set  for  trial  on  the  21st, 
and  that  the  pari;ies  all  lived  within  two  or  three  miles  of  town.  If  thia 
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be  true — and  it  is  uncontradicted  in  this  regard — ^appellant  could  have 
secured  all  the  witnesses  within  a  very  short  time,  but  no  process  was 
issued. 

There  is  a  serious  question,  however,  arising  on  the  motion  for  a  new 
trial.  After  the  jury  had  retired,  and  before  they  had  agreed  upon  a 
verdict,  the  jurors  Dave  Davidson  and  Jesse  King  told  the  jury  that  the 
defendant  was  the  biggest  rogue  they  had  ever  seen  or  heard  of;  and 
they  further  stated  that  she  ought  to  be  hung,  and  they  would  be  willing 
to  hang  her  if  the  law  would  permit  it.  Jesse  King  informed  said  jury 
of  several  instances  of  the  defendant's  thefts;  among  others,  of  the  theft 
of  Frank  King's  cotton,  breaking  into  George  Bristow's  house,  also  of 
stealing  chickens,  as  well  as  the  theft  of  a  breastpin  from  Mrs.  Polly. 
The  fact  that  these  statements  were  made  to  the  jury  is  uncontradicted 
by  the  State,  and  the  two  jurors  making  the  statement  were  for  the  ex- 
treme penalty  of  the  law  (four  years)  when  they  first  retired,  but  finally 
one  of  them,  on  the  following  morning,  agreed  to  the  minimum  punish- 
ment of  two  years,  and  late  that  evening  the  other  agreed  to  it.  These 
statements  stand  uncontradicted.  The  State  did  not  make  an  effort  to 
impeach  these  statements,  or  break  the  force  of  them  in  any  way,  so  far 
as  this  record  discloses.  It  is  not  shown  in  the  record  anywhere  that 
appellant,  in  testing  these  jurors,  inquired  of  them  as  to  their  bias  or 
■prejudice  against  the  accused,  or  if  they  had  iany  conclusion  as  to  her 
guilt  or  innocence,  and  we  take  it  that  this  phase  of  the  case  was  not  in- 
quired into.  If  they  had  asked  the  questions  of  the  jurors,  and  the  aur 
swer  had  been  that  they  had  no  prejudice  against  defendant,  and  had 
come  to  no  conclusion  as  to  her  guilt  or  innocence,  and  she  had  been  thus 
misled,  that  question  would  be  revisable.  But,  as  before  stated,  this  was 
not  done.  As  to  the  misconduct  of  these  jurors  in  testifying  to  these 
facts,  or  in  making  these  statements  before  the  jury,  we  believe  the  judg- 
ment ought  to  be  reversed.  As  it  is  presented  to  us  from  the  record,  these 
statements  were  made  to  the  jury  before  they  had  agreed  upon  their 
verdict,  and  we  are  left  in  the  dark,  or  required  to  invade  the  field  of 
conjecture  in  order  to  ascertain  that  these  statements  may  not  have  in- 
jured the  accused.  If  the  statements  had  been  made  after  they  had 
agreed  upon  a  verdict,  we-  would  have  a  different  question;  but  it  is 
made  to  appear  that  it  might  have  entered  into,  and  perhaps  did,  infiu- 
ence  the  minds  of  the  jury  in  determining  the  guilt  or  innocence  of  the 
defendant.  The  judgment  should  be  reversed.  See  Washburn  v.  State, 
31  Texas  Crim.  Rep.,  352;  Mitchell  v.  State,  36  Texas  Crim.  Rep.,  278; 
Terry  v.  State  (Texas  Crim.  App.),  38  S.  W.  Rep.,  986;  Tate  v.  State, 
ante,  p.  261. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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A.    T.   FOSTEB  ET   XL.    V.    ThE   StATB 
No.   1528.     Decided  November  24,  1897. 

.jAf  pearance  Beoofipiisaiice— Belease  of  SiiTetle8--Ck>njitructi0ii  of  Sta^tute. 

Article  498,  Code  of  Criminal  Procedure,  provides:  "When  a  defendant,  who  has 
been  arrested  for  a  felony  under  a  capias,  has  previously  given  bail  to  answer  said 
charge,  his  sureties  shall  be  released  by  such  arrest  and  he  shall  be  required  to  give 
new  bail."  Held,  that  this  statute  does  not  apply,  where  there  are  two  cases  pend- 
AQgv  to  a  second  arrest  of  the  principal  under  a  second  indictment,  even  though  the 
two  pending  indictments  were  based  upon  one  and  the  same  transaction,  and  it  is 
immaterial  that  the  second  mdictment  is  for  precisely  the  same  offense  and  identical 
<with  the  first.  The  sureties  on  the  bail  obligation  in  the  first  case  can  not  plead  their 
discharge  by  iieason  of  arrest  and  giving  bail  under  the  aecond  indictment. 

Appeal  from  the  District  Court  of  Harrispu.    Tried  beloF  befoije 
Hon.  W.  J.  Gbaham. 
Appeal  from  a  judgment  final  on  a  forfeited  recognizance. 
Tie  case  is  sufficiently  stated  in  the  opinion. 

VharUs  E,  Carter,  for  appellants. — ^When  a  defendant,  ^ho  has  been 
arrested  for  a  felony  under  a  capias,  has  previously  given  bail  tp  answer 
said  charge,  his  sureties  shall  be^released  by  such  arrest,. and  he  shall  be 
required  to  give  new  bail.  Code  Crim.  Proc,  art.  498  [462] ;  Gary  v.. 
State,  11  Texas  Crim.  App.,  527.;  Brown  v.  State,  28  Texaa  Crim.  App^ 
65;  Lindley  v.  State,  17  Texas  Crim.  App.,  120;  Ex  Parte  Mosby,  3.1 
Texas,  566;. Peacock  y.  State,  44  Texas,  11;  Robsrtp  y.  Stat^,  2.S.  W. 
Eep.,  622. 

.JfflnnJnc^,JLa8istajxt  Attorney-General,  ioT  the  State. 

DAVIDSON,  Judge. — ^This  is  an  appeal  from  a  judgment  final  upon 
a  forfeited  recognizance,  and  appellants  are  tha  sureties.  Their  prin- 
cipal was  indicted  for  theft  of  hogs.  In  answer  to  the  scire  facias,  among 
other  things,  it  is  set  up  in  their  answer  that  defendant  was  arrested  upon 
a  capias  issued  from  the  same  district  court  upon  a  second  indictment, 
charging  the  same  oflEense,  and  that  they  were  thereby  released  from  the 
firat  obligation.  Both  indictments  were  still  pending.  In  the  first 'in- 
dictment there  was  but  one  count,  charging  theft  of  hogs.  In  the  second 
indictment  there  are  several  counts,  two  of  which  charged  theft  of  hogs. 
In  the  first  count  in  the  second  indictment  the  ownership  is  alleged  sub- 
stantially as  in  the  first  indictment.  The  second  count  of  the  second  in- 
dictment charges  ownership  in  a  different  party.  There  are  then  several 
other  counts  in  the  second  indictment  charging  receiving  and  concealing 
the  hogs,  knowing  them  to  be  stolen. 

Article  498  of  the  Code  of  Criminal  Procedure  of  1895  provides,  '"When 
a  defendant  who  has  been  arrested  for  a  felony,  under  a  capias,  has  pre- 
viously given  bail  to  answer  said  charge,  his  sureties  shall  be  released  by 
such  arrest,  and  he  shall  be  required  to  give  new  bail."  Appellants'  con- 
tention is  that  by  the  arrest  of  their  principal  under  the  second  indict- 
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ment,  under  this  statute,  they  were  relieved  of  their  obligation  under  the 
first;  and  we  are  referred  to  several  cases  decided  by  our  Court  of  Appeals 
and  Supreme  Court  in  support  of  this  proposition.  An  examination  of 
those  authorities  will  show  that,  where  the  question  has  been  so  decided, 
it  was  in  a  case  in  which  the  principal  was  arrested  under  the  same  indict- 
ment^  or  where  he  was  arrested  after  an  indictment  found  against  him 
on  a  charge  founded  upon  a  complaint  filed  in  the  justice  court,  and 
had  given  bail  to  appear  before  the  district  court  to  answer  any  indict-- 
ment  that  might  be  found  by  the  grand  jury  under  said  proceeding  front 
the  justice  court.  These  authorities,  we  think,  are  correct^  but  they  ai?e 
not  applicable  to  the  case  in  hand.  Here  we  have  two  cases  pending,  both. 
of  which,  it  is  conceded,  grew  out  of  the  same  transaction,  the  first  being 
for  theft  only,  whereas  the  second  charges  theft  from  different  owners 
in  different  counts,  as  well  as  receiving  and  concealing  the  property  aftse** 
it  was  stolen.  Taksag  tiiis  view  of  the  case,  it  is  evident  that  tHni  SUsaiS^ 
had  the  ^ght  to  charge  the  defendant,  in  separate  indictments,  with  the 
theft  from  the  different  owners,  as  well  as  in  separate  indictments,  with 
the  reception  and  concealment  of  said  property.  •  Had  the  State  pursued 
that  policy,  and  required  bond  in  each  case,  it  would  have  appeared  to 
appellants  that  their  proposition  would  have  been  untenable.  An  in- 
spection of  the  first  indictment  shows  the  allegations  of  ownership  to  be 
in  Sanders.  In  the  second  indictment,  the  property  is  alleged  in  Living- 
^one.  But  suppose  the  indictment  in  the  second  case  set  trp  a  theft  duly 
of  the  same  property,  and  in  the  same  manner  as  that  alleged  in  the  first; 
still  it  would  not  alter  the  question.  The  appellants  could  not  be  heard 
to  complain.  It  is  true,  it  may  be  the  same  transaction,  but  this  can  iko^. 
be  Hi'ged  ta  avoid  a  forfeiture  of  the  bail  taken  in  the  first  case.  It  itf 
well  settled,  under  the  decisions  of  this  court,  that  where  property  tiaa 
been  taken  in  one  county  and  carried  into  another,  and  indictmenta  havar 
b^^n  tfefurfted  against  a  defendant  in  both  counties,  he  can  not  plead  free- 
dom from  arrest  in  the  second  county  because  of  the  pendency  of  the  in- 
dictment in  the  first.  That  question  was  decided  in  Schindler  v.  State^ 
15  Texas  Criibinal  Appeals,  394,  and  there  have  been  several  cases  since 
following  the  rule  there  laid  down.  There  is  no  question  that,  in  the 
case  put,  it  is  the  same  cause;  and,  as  put,  it  is  a  second  arrest  in  the 
same  case,  though  under  different  indictments.  Had  the  defendant  been 
arrested  in  this  case  a  second  time  under  the  first  indictment,  the  prior 
sureties  would  have  been  discharged;  but  under  an  arrest  under  the 
second  indictment,  charging  an  offense  growing  out  of  the  same  trans- 
action, this  rule  does  not  obtain,  nor  was  the  statute  intended  to  cover 
such  cases.  The  recognizances  in  both  cases  recited  the  offenses  of 
which  defendant  stood  charged  as  being  theft  of  hogs.  In  the  first  in- 
dictment the  ownership,  as  before  stated,  was  charged  in  Sanders.  In  the 
seeond  count  of  the  second  indictment  it  was  alleged  to  be  in  Living- 
stone. The  second  indictment  was  evidently  found  to  cover  the  different 
phases  of  anticipated  testimony,  and,  if  the  second  indictment  only 
charged  the  theft  in  Livingstone,  appellants  would  hardly  contend  that 
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the  article  above  quoted  (498)  would  apply,  and  the  theft  of  the  hogs 
mentioned  in  the  second  recognizance  would  apply  as  well  to  the  theft 
from  Livingi^tone  as  from  Sanders.  So  in  no  event  do  we  believe  there 
is  anything  in  the  proposition  contended  for  by  appellants.  We  further 
hold  it  would  be  immaterial  that  the  second  indictment  was  for  precisely 
the  same  offense,  and  was  identical  with  the  first.  The  sureties  on  the 
bail  bond  in  the  first  case  could  not  plead  their  discharge  by  reason  of 
arrest  and  giving  bail  under  the  second  indictment.  It  is  entirely  com- 
petent for  the  State  to  hold  the  principal  and  sureties  under  bail  or 
recognizance  to  answer  both  indictments,  and  the  principal  and  sureties 
are  so  held,  unless  the  prosecution  is  dismissed  or  discontinued  as  to  one 
indictment,  or  unless,  by  proper  proceedings,  the  bond  or  recognizance 
under  one  of  said  indictments  is  dismissed  or  set  aside  by  order  of  the 
court.  We  accordingly  hold  that  the  statute  invoked  by  appellants  has 
no  application  to  this  case,  and  the  judgment  is  affirmed. 

Affirmed. 


A.  T.  Foster  et  al  v.  The  State. 

No.  1529.    Decided  November  24,  1807. 

Appearance  Becognlaance— Becitation  of  the  OiKense  when  Indictment 
Contains  ]tf  ore  than  One  Count. 
When  th^  indictment  contained  counts  for  theft  and.  also  for  receiving  and  con- 
cealing stolen  property,  and  the  recognizance  entered  into  for  defendant's  appear- 
ance to  answer  the  t^harge  against  him  recited  the  offense  as  ''theft  -of  hogs,"  Held, 
the  recognizance  was  sufficient.  While  the  statute,  article  908,  Code  of  Criminal  Pro- 
cedure, requires  that  the  offense  charged  shall  be  set  out  in  the  obligation,  it  has 
never  been  held  requisite  that  all  the  offenses  set  out  in  the  different  counts  should 
be  recited.  The  rule  would  be  different  as  to  a  recognizance  on  appeal,  where  the 
statute  requires  that  the  obligation  must  state  the  offense  of  which  defendant  had 
been  convicted.  [But  see,  as  to  this  last  proposition,  the  new  Form  prescribed  by 
Act  of  Twenty-fifth  Legislature,  amending  article  887. — ^Reporter.] 

Appeal  from  the  District  Court  of  Harrison.  Tried  below  before 
Hon.  W.  J.  Graham. 

Appeal  from  a  judgment  final  on  a  forfeited  recognizance. 

One  Til  Bowie  stood  charged  by  indictment,  in  the  District  Court, 
the  indictment  containing  two  counts  for  the  theft  of  hogs,  and  two 
counts  for  knowingly  receiving  and  fraudulently  concealing  hogs.  He 
entered  into  a  recognizance  for  his  appearance  to  answer  the  indict- 
ment. The  recognizance  was  in  the  sum  of  $300,  and  was  conditioned 
upon  his  appearance  to  answer  to  an  indictment  charging  him  with  the 
offense  of  theft  of  hogs.  William  Umdenstock  and  A.  T.  Foster,  appel- 
lants in  this  case,  were  his  sureties  upon  said  recognizance.  Bowie,  the 
principal,  failing  to  appear  as  he  was  bound  in  said  recognizance,  it  was 
duly  forfeMed  with  judgment  nisi  against  the  sureties.  On  the  scire 
facias  trial,  defendant,  among  other  things,  excepted  to  the  recognizance, 
because  it  did  not  state  the  offense  with  which  the  defendant  Til  Bowie 
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,  was  charged  in  the  indictment,  the  indictment  charging  both  theft  and 
the  receiving  stolen  property,  and  the  recognizance  simply  stating  a 
charge  for  theft  of  hogs,  without  mentioning  the  offense  of  receiving 
stolen  property,  as  also  charged.  This  exception  was  overruled  by  the 
court. 

Defendants  also  objected  to  the  admission  of  the  recognizance  in  evi- 
dence for  the  same  reasons,  and  reserved  their  bill  of  exceptions  to  its 
being  admitted  in  evidence. 

Charles  E.  Carter,  for  appellant. — ^The  court  erred  in  admitting  the 
recognizance  sued  on  in  evidence,  over  defendant's  objection,  because  it 
did  not  state  the  offense  of  which  the  principal  was  charged  in  the  in- 
dictment. When  a  recognizance  is  taken  after  indictment  found  it  must 
state  the  name,  or  describe  the  very  offense  charged  in  the  indictment,  and 
if  it  fails  to  do  so  it  is  fatally  defective.  Code  Crim.  Proc,  art.  308  [287], 
subdiv.  2;  Douglas  v.  State,  9  S.  W.  Rep.,  733;  Mc Adams  v.  State,  10 
Texas  Crim.  App.,  317;  Keppler  v.  State>  14  Texas  Crim  App.,  173. 

John  B.  Carter,  District  Attorney,  and  Mann  Trice,  Assistant  Attor- 
ney-General, for  the  State. — ^There  exists  a  wide  difference  between  je- 
cognizances  for  the  personal  appearance  of  a  defendant  before  the  trial 
court,  and  the  recognizance  a  defendant  is  required  to  give  on  his  appeal 
from  a  conviction  for  a  misdemeanor.  In  the  latter  case,  it  would  seem 
to  have  been  held  that  the  recognizance  must  state  all  that  is  charged 
against  him  in  the  indictment,  and  further  recite  the  offense  of  which 
he  was  convicted.  Smith  v.  State,  33  S.  W.  Rep.,  1079.  But  under  the 
numerous  decisions  of  the  court  it  has  also  been  held,  that  sureties  will 
not  be  permitted  to  question  the  sufBciency  of  the  indictment.  Langan 
V.  State,  27  Texas  Crim.  App.,  498.  Article  308,  Code  of  Criminal  Pro- 
cedure, prescribes  the  requisites  of  a  recognizance  and  bail  bond.  It  re- 
quires that  the  name  of  the  offense  with  which  the  principal  is  charged 
shall  be  stated,  and  that  the  offense  stated  shall  be  an  offense  against  the 
laws  of  the  State.  Tested  by  said  article,  the  recognizance  in  this  case 
has  fuhSlled  its  requirements,  by  naming  an  offense,  which  is  charged 
in  the  indictment,  and  the  offense  so  named  is  an  offense  against  the  law. 

DAVIDSON,  JtTDGB. — ^This  appeal  is  prosecuted  from  a  judgment 
final  on  a  forfeited  recognizance. 

Appellants  were  sureties  in  a  recognizance  fop  the  appearance  before 
the  District  Court  of  Harrison  County  of  one  Bowie,  arrested  under  an 
indictment  wherein  said  principal  was  charged  with  the  theft  of  hogs 
from  Sanders  in  the  first  count,  from  Livingstone  in  the  second  count, 
and  in  four  additional  counts  with  receiving  and  concealing  said  prop- 
erty knowing  the  same  to  have  been  stolen.  Their  contention  is  that  the 
forfeiture  could  not  be  taken  legally  because  the  recognizance  failed  to 
recite  the  offense  of  which  the  principal  stood  charged  in  said  indictment. 
Said  obligation  recited  that  the  offense  charged  was  "theft  of  hogs,"  and 
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it  is  contended  that,  as  he  stcod  charged  as  well  with  receiving  and  con-  • 
cealing  stolen  property,  that  offense  should  therefore  have  been  also  re- 
cited in  the  recognizance. 

While  it  may  be  permissible  to  recite  both  offenses,  still  it  does  not 
destroy  the  legal  eflBcacy  of  the  bond  that  only  one  of  said  offenses  is 
recited.  The  statute  requires  (article  308,  Code  of  Criminal  Procedure 
1895)  that  the  offense  of  which  the  principal  stands  charged  shall  be  set 
out  in  the  bond.  This  was  done,  for  the  principal  was  charged  in  two 
counts  with  "theft  of  hogs"  from  different  owners.  We  are  cited  to 
authorities  to  sustain  the  proposition  asserted  by  appellants,  but  upon 
an  examination  of  them  we  do  not  think  they  are  in  point,  and,  if  they 
were,  would  be  erroneous.  While  it  was  suggested  in  one  of  the  cases 
t*hat  it  would  be  a  commendable  practice  to  insert  offenses  contained  in 
Ae  different  counts  of  the  indictment  in  the  bail'  bond  or  recognizance, 
yet  this  court  has  never  held  that  it  was  essential  to  the  validity  6i  the 
bdnd  that  these  different  offenses  should  all  be  recited  in'  said-  bail  obli- 
gation. We  are  cited  further  to  some  cases  where  appeals  haVo^  beed-  dis^ 
missed  in  this  court  because  the  recognizance  given  to  perfect  the  ap- 
peal did  not  recite  the  offense  of  which  the  appellant  warf  convicted'  in 
the  trial  court.  In  Smith  v.  State  (Texas  Ci^minal  Appeals)- •  93  Sbuth^' 
western  Reporter,  1079,  the  information  charged,  in  the  first  count,- theft; 
i^  the  second,  receiving  and  concealing  stolen  property.  Defenflanf  '^atf 
6ohvicted  under  the  second  count,  and  the  recognizance  on'  a'pp^ai  ifedted- 
fhiat  he  was  convicted  of  theft.  That  appeal  was  dismissed  bjicautfe-  6t 
this  variance  in  the  recognizance.  This  decision  is  unqu^iHibttablj^  coif-' 
r^ct,  because  the  recognizance  must  recite  the  offense  of  which  the  atS- 
cused  was  convicted;  and  in  said  case  he  was  convicted*,  not  of  fli'6ft,b\itf 
of  receiving  and  concealing  stolen  property.  Suppose  that  in  said  case 
appellant  had  been  convicted  generally  under  a  charge  subhiitting  both 
issues  to  the  jury,  and  the  recognizance  had  then  recited  that  h^  wa^con^" 
^cted  of  theft,  it  would  hardly  be  denied  that  the  recognizance  ^ouWt 
be  sufficient,  because  the  conviction  would  be  referred  to  either'  count.' 

There  was  an  exception  reserved  to  the  action  of  the  court  iir  admitting 
file  bond  in  evidence  on  the  trial.  The  objection  is  based  up6h  th^  same 
proposition  that  the  bond  does  not  recite  the  offense  of  which  the  prin- 
cipal stood  charged.  The  bond  did  recite  an  offense  of  which  the  appel- 
lant was  charged,  and  we  think  it  was  sufficient  in  reciting  one  of  said 
offenses,  and  that  it  was  not  necessary  to  recite  all  of  them. 

Finding  no  error  in  the  record,  the  judgment  is  aflSrmei 
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Wiley  Williams  v.  The  State. 

No.  1583.    Decided  Deoember  h  1897. 

Local  Option— Indictment. 

An  indictment  for  violation  of  local  option  to  be  sufficient  must  allege  that  the  sale 
took  place  in  the  prohibited  territory  in  which  local  option  was  in  force.  To  simply 
allege  tiiat  the  sale  took  place  "in  the  justice  of  the  peace  number  one"  is  iasuffieient. 

Appeal  from  the  District  Court  of  San  Saba.  Tried  below  before 
Hon.  W.  M.  Allison. 

Appeal  from  a  conviction  for  violation  of  local  option,  penalty  asseseed 
being  a  fine  of  $26  and  twenty  days  imprisonment  in  the  county  jaiL 

A  motion  to  quash  the  indictment  was  overruled. 

No  statement  required. 

Burleson  &  Meeh  and  T.  0.  Woldwty  for  appellant. 

Mann  Tfice,  Assistanl/  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — ^Conviction  for  violating  the  local  option  law. 
It  appears  from  the  record  that  an  election  had  been  held  in  justice 
precincts  Nos.  1  and  4  to  determine  whether  or  not  the  sale  of  intoxi- 
cating liquors  should  be  prohibited  in  said  precincts;  that  said  election 
resulted  in  favor  of  prohibition ;  that  the  result  had  been  ascertained  and 
published,  and  the  sale  prohibited,  by  the  proper  oflScials  of  that  countyl 
The  indictment,  to  be  sufficient,  must  allege  -that  the  sale  took  place  in 
the  prohibited  territory — ^that  in  which  local  option  was  in  force.  This 
is  absolutely  essential.  This  indictment  fails  to  do  this.  It  simply  al^ 
leges  that  the  sale  took  place  "in  the  justice  of  the  peace  number  one.'* 
We  can  not  tolei^te  such  pleading.  The  indictment  is  defective,  and  the 
judgments  is  reversed,  and  the  prosecution  ordered  dismissed. 

Reversed  and  ordered  diemiesed. 


Joe  Blake  v.  The  State. 

No.  1605.    Decided  December  1,  1897. 

1«    Deposition— Kanner  and  Form  of  Taking,  etc.— Objections  to,  when  and 
How  ICade. 

Objections  miut  be  in  writing  to  depositions  in  criminal  cases,  and  they  are  gov- 
erned by  the  same  rules  as  obtain  in  civil  cases.  Objections  that  the  officer  taking, 
etc.,  was  not  authorized  to  do  so,  is  an  objection  which  goes  to  the  manner  and  form 
of  taking.  Our  statute,  article  2289,  Revised  Statutes,  is  imperative  in  its  require- 
ment that  when  a  deposition  has  been  filed,  an  objection  to  the  form  and  manner 
6f  taking  the  same  muist  be  made  and  determined  at  the  first  term  of  the  court  there- 
after, and  if  not  then  made  such  objection  is  waived  and  can  not  be  made  at  a  suo 
oeeding  term. 
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2.    Conti]iaance--Alibi. 

Defendant  had  applied  for  a  continuance  for  certain  witnesses  by  whom  he  swore 
he  expected  to  prove  an  alibi.  These  witnesses  were  present,  but  were  not  placed 
upon  the  stand  by  him.  But  this  fact  is  no  reason  why  he  was  not  entitled  to  a  con- 
tinuance to  prove  an  alibi  by  other  witnesses  whose  depositions  on  file  showed  that 
they  would  swear  to  the  alibi. 

d.    Depositions— Fillng—lCotion  to  Suppress— Continuance. 

Where  the  parties  agreed  that  the  depositions  snould  be  returned  on  or  before  the 
Monday  on  which  the  court  was  to  convene,  and  were  returned  to  the  clerk  the  day 
before,  but  were  not  filed  by  him  until  after  the  term  commenced;  Held,  that  a 
motion  to  suppress  should  have  been  made  in  writing  and  disposed  of  before  defend- 
ant was  required  to  announce  ready.  It  was  too  late  to  make  such  motion  orally  in 
the  midst  of  the  trial  and  for  the  first  time,  when  defendant  sought  to  introduce  the 
depositions  in  evidence.  Moreover,  after  the  depositions  were  suppressed,  it  was 
error  to  refuse  to  continue  the  case  under  such  circumstances. 

4.  Alibi. 

The  fact  that  a  defendant  introduced  witnesses  to  prove  an  alibi  and  failed  to  do 
80,  is  no  reason  why  he  should  be  deprived  of  the  right  to  have  the  testimony  of  other 
witnesses  as  to  that  fact  who,  in  their  depositions,  had  sworn  to  the  alibi. 

5.  Impeachment  of  One's  Own  Witness— Surprise— Injury. 

Our  statute.  Code  of  Criminal  Procedure,  article  705,  does  not  require,  as  at  com- 
mon law,  that  before  a  party  could  impeach  his  own  witness  he  must  have  been  sur- 
prised by  the  testimony  of  said  witness;  but  it  is  clear  from  said  statute  that  if  the 
testimony  of  the  witness  be  injurious  to  him  he  may  attack  such  testimony  in  any 
manner  except  by  proof  of  bad  character,  provided  the  antecedent  circumstances  are 
of  a  character  as  would  lead  defendant  to  believe  that  the  witness  would  not  per- 
jure himself,  and  this  even  though  the  witness  may  have  told  defendant  that  he 
would  testify  as  he  did. 

Appeal  from  the  District  Court  of  Wilbarger,  on  a  change  of  venue 
from  Hemphill  County,  by  agreement  of  parties.  Tried  below  before 
Hon.  G.  A.  Brown. 

Appeal  from  a  conviction  for  murder  in  the  first  degree;  penalty  as- 
sessed at  imprisonment  for  life  in  the  penitentiary. 

Appellant  was  indicted  as  a  principal  in  the  murder  of  Tom  T.  McGee, 
in  the  county  of  Hemphill,  on  the  23d  of  November,  1894.  This  is  a 
-companion  case  to  Isaacs  v.  State,  36  Texas  Criminal  Reports,  505,  where 
will  be  found  a  full  statement  of  the  material  facts  leading  up  to  and 
attendant  upon  the  murder  of  Sheriff  McGee. 

The  matters  connected  with  the  disposition  of  this  appeal  are  so  amply 
and  sufficiently  stated  in  the  opinion  that  further  statements  are  not 
Tequired. 

L.  D,  Miller,  J.  F.  Smith,  and  FranTc  P.  McOhee,  for  appellant. 

Matlock,  Cowan  <S-  Burney,  H.  E.  Hoover,  D.  E.  Decker,  District  At- 
torney, and  Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HTTRT,  Presidino  Judge. — Appellant  was  convicted  of  murder  in 
the  first  degree,  and  his  punishment  assessed  at  confinement  in  the 
penitentiary  for  life;  hence  this  appeal. 
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It  appears  from  the  record  that  defendant  was  indicted  in  the  District 
Court  of  Hemphill  County,  at  the  May  term,  1895,  for  the  murder  of 
Tom  T.  McGee,  alleged  to  have  occurred  at  Canadian,  in  Hemphill 
County,  on  the  23d  day  of  November,  1894;  and  at  said  term  of  court, 
at  the  request  of  the  State  and  defendant,  the  venue  was  changed  by  the 
court  to  Wilbarger  County.  As  a  defense,  defendant  relies  upon  an  alibi. 
He  introduced  testimony  tending  to  show  that  on  the  23d  day  of  Novem- 
ber, 1894  (the  day  the  homicide  occurred),  he  was  at  Dan  McKenzie's,  in 
Oklahoma  Territory,  eighty  or  ninety  miles  from  Canadian,  and  that  on 
the  21st  and  22d  of  the  same  month  he  was  at  the  village  of  Taloga,  eight 
or  ten  miles  from  McKenzie's. 

1.  Appellant  obtained  the  depositions  of  George  H.  Sexton,  Jim 
Beilly,  and  M.  K.  McFadden,  who  lived  in  Oklahoma  Territory.  The 
depositions  were  filed  in  the  District  Court  of  Wilbarger  County  on 
the  29th  of  July,  1896.  The  first  term  of  the  District  Court  thereafter  con- 
vened in  August,  1896.  Motion  was  made  by  the  State  to  suppress  the 
depositions  on  February  15,  1897.  This  motion  was  presented  to  the 
court  on  the  1st  of  March,  1897,  before  either  party  had  announced  ready 
for  trial.  The  commission  was  directed  to  "any  judge  or  chancellor 
of  a  supreme  court  of  law  or  equity,  or  a  commissioner  of  deeds  for  the 
State  of  Texas.'*  The  depositions  were  taken  by  a  deputy  district  clerk 
and  a  United  States  Commissioner  for  D  County,  Oklahoma  Territory. 
Appellant  objected  to  striking  out  these  depositions,  because  the  State 
never  filed  any  objections  to  the  manner  and  form  of  taking  said  depo- 
sitions, or  in  any  way  objected  to  the  same,  until  March  1, 1897,  the  very 
day  on  which  the  case  was  called  for  trial;  and  because  no  notice  of  the 
motion  in  writing  had  ever  been  served  on  appellant  or  his  counsel;  and 
because,  as  he  urged,  it  was  agreed  between  counsel  for  the  State  and 
defendant  that  the  depositions  aforesaid  might  be  taken  before  any 
United  States  Commissioner  of  D  County,  Oklahoma  Territory,  prior 
to  the  taking  of  said  depositions,  and  same  were  taken  in  accordance  with 
^id  agreement,  and  filed  in  this  court,  as  aforesaid.  The  court  sustained 
the  motion  made  by  the  State,  and  suppressed  said  depositions;. and  ap- 
pellant thereupon  filed  a  motion  to  continue  said  cause  on  account  of  the 
suppression  of  said  depositions,  and  in  order  to  procure  the  depositions 
of  said  witnesses  for  the  next  term  of  the  court.  This  motion  was  over- 
ruled by  the  court. 

Under  our  statute  and  the  authorities,  the  motion  to  suppress  went 
to  the  form  and  manner  of  taking  said  depositions.  The  motion  does 
Bot  inform  us  of  the  reasons  assigned  by  the  court  for  the  suppression  of 
the  depositions,  but  all  the  grounds  assigned  in  the  motion  go  to  the 
form  and  manner  of  taking.  Our  statute  (article  803,  Code  Criminal 
Procedure  1895)  provides:  "The  same  rules  of  procedure  as  to  ob- 
jections to  depositions  shall  govern  in  criminal  actions  which  are 
prescribed  in  civil  actions,  when  not  in  conflict  with  this  Code." 
Article  2289,  Revised  Statutes  1895,  provides:  "When  a  deposi- 
tion  shall   have   been   filed   in    the    court   at   least    one    entire    day 
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before  the  day  on  which  the  case  is  called  for  trial,  no  objection  to  the 
form  thereof  or  to  the  manner  of  taking  the  same  shall  be  heard  unless^ 
such  objections  are  in  writing  and  notice  thereof  is  given  to  the  opposite 
counsel  before  the  trial  commences;  provided,  however,  that  such  objec- 
tion shall  be  made  and  determined  at  the  first  term  of  the  court  after  the 
deposition  has  been  filed,  and  not  thereafter."  And  we  further  refer  to- 
Pauska  v.  Daus,  31  Texas,  67;  Adams  v.  State,  19  Texas  Crim.  App.,  250;. 
Lienpo  v.  State,  28  Texas  Crim,  App.,  179.  The  above  authorities  show 
that  an  objection  to  depositions,  because  the  officer  taking  the  same  was- 
not  authorized  by  law  to  take  them,  or  some  informality  in  the  taking  or 
return,  is  matter  going  to  the  form  and  manner  of  taking  depositions. 
The  statute  above  quoted  we  regard  as  imperative  on  this  subject;- and  it 
can  mean  nothing  less  than  that>  if  the  depositions  are  filed>  an  objedioii 
to  the  form  and  manner  of  taking  same  must  be  made  at  the  first  term  of 
the  court  thereafter;  and  if  not  then  made,  such  objection  iR  wA^^,andt 
can  not  be  made  at  a  succeeding  term. 

The  only  question  then  remaining  is:-  Were  the  de^ositiotttf  ^S^n  a'. 
material  issue?  As  stated  above,  the  principal,  if  dot  the  sole,  deftose 
set  up  by  appellant,  was  an  alibi.  Defendatit  is  not  speculating  atf  06  the 
materiality  of  the  testimony  of  tbe  witnesses  whose  depowfioHs^httdibeetf 
suppressed.  We  have  their  testimony  in  the  depositions;-  Md^  it  iH^at 
they  swear  be  true,  it  teiids  strongly  to  show  that  appellant  #9*  tWt  pws^ 
ent  at  the  homicide.  In  explanation  of  the  bill  of  e^oc^tiotfe,-  I9t«^'  Mal^ 
judge  states:-  The  appellant  had  attekched  a  numbei^  6t  witnesses'  "^ho^ 
were  present;  and>  when  the  attachment  was  sought,  defendant  inadi» 
affidavit  that  he  expected  to  prove  by  them  an  alibi,  etc.,  and  ilhat  he  did' 
not  place  them  upon  the  stand,  except  one  of  said  witneissisis.-  Jt  tte^ 
quently  occurs  that  a  litigant,  in  making  application  for  a  oontiiiuttllo^ 
dwears  that  he  expects  to  prove  certain  facts  by  certain  witn\9SSe^whai-itf 
fact  he  fails  to  do  so.  This  might  be  taken  as  a  circumstance  tending' to 
show  that  he  could  not  prove  the  alibi  by  the  witnesses  i^hose  depositions, 
bad  been  taken,  if  it  were  not  for  the  fact  that  they  had  already  swbrM^ 
to  facts  establishing  the  alibi.  We  do  not  understand  and  can  not  con«- 
4Seive  the  correctness  of  the  proposition  that  because  he  stated  that  he 
Expected  to  prove  the  alibi  by  other  witnesses,  and  failed,  therefore  he  ia 
not  entitled  to  a  continuance  to  obtain  witnesses  who  will  unquestionably 
swear  to  the  alibi,  as  shown  in  their  depositions.  We  deem  it  unnecessafy 
to  add  anything  further  on  this  branch  of  the  case. 

2.  Defendant  presented  the  following  bill  of  exceptions,  which  is 
numbered  2  in  the  record,  to  the  action  of  the  court  with  regard  to  the 
depositions  of  certain  of  appellant's  witnesses,  to  wit: 

*^e  it  remembered,  that  on  Sunday,  the  28th  day  of  February,  1897, 
the  clerk  of  this  court,  by  due  course  of  mail,  and  in  proper  deposition 
envelope,  received  at  the  postoffice  at  Vernon,  Texas,  from  the  postmas-* 
ter  at  said  place,  the  depositions  of  Allen  Mulkey,  John  Duke,  Oeorge 
MoGill,  L.  P.  Hicks,  and  that  the  clerk  of  this  court  filed  said  depositioae 
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•on  the  first  day,  same  being  the  first  Monday  in  March^  1897^  among  the 
jpapers  of  this  cause.  These  depositions  were  taken  and  returned  into 
open  court  upon  the  following  written  agreement^  signed  by  the  attorneys 
for  the  State  and  defendant^  namely :  'It  is  also  agreed  that  the  original 
-direct  and  cross  interrogatories,  or  duly  certified  copies  thereof,  may  be 
45ent  by  any  of  the  parties  hereto,  or  by  the  clerk  of  the  District  Court  of 
Wilbarger  County,  to  the  clerk  of  the  District  Court  or  any  United 
States  Commissioner  of  D  County,  Territory  of  Oklahoma,  who  may  take 
the  answers  of  the  various  witnesses  to  said  direct  and  cross  interrogato- 
:ries  as  required  by  law;  and,  when  so  taken,  the  said  officer  so  taking  the 
«ame  shall  transmit  them,  as  the  law  requires,  to  the  clerk  of  the  District 
Court  of  Wilbarger  County,  Texas;  provided  said  answers  as  herein  pro- 
vided for  shall.be  taken  and  transmitted  to  the  clerk  of  the  District  Court 
.-of  said  Wilbarger  County,  before  the  first  Monday  in  March,  1897;  and 
^rcivideil  further,  th^t  none  of  the  witnesses  herein  named  shall  have  the 
^ght.to  act  as  that  ofliQer  before  whom  the  answers  are  taken;  and  pro- 
.vidi^  further,  that  said  officer  taking  said  depositions  shalLnot  be  related 
to  any  of  the  witnesses  herein  mmed  either  by  affinity  or  consanguinity 
ii^thin:the  third  degree,  c^ndwhep^o  taken  as  borein  provided  f o^,  as  alao 
intnsmittecl,  may  be  read  by.  either  party  on  the- trial  of  s^d  cpu^,  ^^bject, 
however,  to  any  otgection  whioh  may  be  made  by  either  party  to  suppress 
or.  quash  ior  all  htwful  reasons,  except  the  ones  waived/  Signed  by  the 
attofneys  for  both  the  State  and  def^dant,  on  the  26th  day  of  January, 
,1897.  :4^^  ]^ jit  further  r^memb^red,  that. defendants  defense,  among 
•o^h^  .thii\gs,  tW&b  f^n  aUl?i;  ^nd  Stated  evidence  shows  that  Dan  Mo- 
t^^n^'fl,  whQxe  defend^^t  .was  living,  was  at  least  ninety  miles  west  qui 
tiffm  Canadian,  .Tex^s,  ,wlwe  Toip  T.  McGee  was  killed,  on  Friday,  the 
^dof  NovQinb^r,  1894,.  and  that  said  McOee  was  in  fact  killed  after  8 
o'clock  p.  m.of  that  day.  And  be  it  further  remembered,,  that  saifl  depo- 
flitions  were  tak^n  by  J.  H.  Warren,  clerk  of  the  District  Court  of  D 
Coiwity,  Oklahomfi  Territory,  by  May  Sexton,  deputy  of  said  J.  H.  War- 
-ren,  .with  certificate,  and  John  Duke's  depositions,  as  follows:  'Sub- 
ficribed  and  sworn  to  before  me,  this  12th  day  of  February,  1897,  with  seal 
impressed.'  Among  other  statements  not  contradicted  by  the  deposition 
itself,  said  John  Duke  testified:  'My  name  is  John  Duke.  I  live  in 
county  D,  Oklahoma  Territory.  I  am  40  years  old.  Am  a  farmer.  Yes; 
I  know  Joe  Blake.  I  have  known  him  since  October,  1894.  I  knew  him 
in  November,  1894.  Yes;  he  was  at  my  house  on  Friday,  before  he  was 
arrested,  on  Monday.  He  came  to  my  house  about  1  o'clock  p.  m.  that 
day.  He  came  after  some  feed  that  he  had  there.  He  loaded  up  a  load, 
and  left  about  4  o'clock  p.  m.  Mrs.  Brooks  and  her  daughter  Ella  and 
my  wife  were  there.  There  was  no  one  with  him  when  he  came.  Blake 
made  his  home  at  Dan  McKenzie's.  I  don't  recollect  any  dates.  As 
above  stated,  I  saw  Joe  Blake  on  Friday,  before  he  was  arrested,  on  Mon- 
day.* Allen  Mulkey  says  his  age  is  34  years.  Resides  in  D  County,  Okla- 
homa Territory.  Farmer  and  stock  raiser.  Knew  Joe  Blake,  defendant, 
since  the  latt^  p^rt.of  October,  1894.     Defenidant  ate  dinner  at  wit- 
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ness'  house  on  Saturday,  before  defendant  was  arrested,  on  Monday. 
Witness  also  saw  defendant  on  Sunday,  before  defendant's  arrest,  on  Mon- 
day. Saw  him  at  Dan  McKen^ie's  house,  about  sundown,  Sunday  even- 
ing. Saw  defendant  at  Taloga,  on  Thursday,  before  he  was  arrested,  on 
Monday.  Talked  at  Taloga  with  witness  about  trading  horses.  Did 
trade  bridle  bits.  He  then  came  to  house  of  witness  the  following  Sat- 
urday, about  11  o'clock  a.  m.,  and  ate  dinner  at  witness'  house.  'I  next 
saw  him  at  Dan  McKenzie's  house,  the  next  day,  Sunday,  before  he  was 
arrested,  on  Monday,  as  above  stated.  Can't  give  any  dates.  1  can  only 
refer  to  the  day  from  the  time  he  was  arrested.  The  time  above  stated 
is  all  the  times  that  I  saw  him  from  the  time  that  I  saw  him  in  Taloga, 
on  Thursday,  until  I  saw  him  at  McKenzie's,  the  evening  before  he  was 
arrested  at  Dan  McKenzie's.  I  was  at  Dan  McKenzie's  on  Sunday  even- 
ing, before  Blake  was  arrested,  on  Monday  morning.  I  did  not  see  any 
men  ride  up  while  I  was  there.  Joe  Blake  was  there  when  I  went  there. 
I  went  there  to  get  a  wagon  sheet  Dan  had  borrowed  from  me.'  Witness 
Hicks  did  not  remember  dates,  but  saw  Joe  Blake,  defendant,  at  Taloga 
in  the  fall  of  1894,  but  says  that  the  distance  from  Taloga,  in  D  County, 
Oklahoma  Territory,  to  Canadian,  Texas,  is  about  eighty-five  miles.  Wit- 
ness McGill  says:  T  am  48  years  old.  Live  in  D  County,  Oklahoma  Ter- 
ritory. Am  a  farmer.  I  know  Mattie  McKenzie  and  Ella  McKenzie. 
They  came  to  my  house  to  wash  on  Friday,  November  23,  1894.  They 
came  about  9  a.  m.,  and  went  away  about  5  p.  m.,  that  day.  Joe  Blake 
also  came^here  that  day,  about  10  o'clock  a,  m.,  and  brought  some  clothes 
there  for  them  to  wash.  He  handed  the  clothes  to  one  of  the  girls,  and 
then  come  to  where  I  was  working  on  my  stable.  He  talked  with  me 
about  one-half  hour;  and,  when  he  left,  he  said  he  was  going  to  Dan  Mc- 
Kenzie's, and  take  two  wagon  fellies  that  he  had  with  him  for  Dan  to  fix 
his  wagon.  I  do  not  know  where  defendant  was  on  the  24th  of  Novem- 
ber, 1894.  He  was  at  my  house  on  the  23d  of  November,  1894.  I  know 
the  general  reputation  of  Dan'  McKenzie  in  this  neighborhood  for  truth 
and  veracity,  and  it  is  bad.'  Be  it  further  remembered,  that  in  none  of 
the  certificates  is  the  identity  and  credibility  of  deponents  certified  to  by 
the  officer  taking  the  same,  but  a  jurat  is  to  all;  and  to  the  witness  Mc- 
GilFs  answers,  the  certificate  would  be  a  good  one  in  a  civil  case;  and  the 
same  is  true  to  certificate  to  Allen  Mulkey's  answers.  Affidavits  were 
made  by  defendant  as  required  by  law  to  get  witnesses.  And  be  it  further 
remembered,  that  said  depositions  were  on  file  among  the  papers  in  this 
case  before  the  State  announced  ready  for  trial,  and  that  no  written  or 
oral  motion  was  made  to  suppress  said  depositions  before  the  trial  began*; 
that  after  the  State  had  closed  its  case  on  its  evidence  in  chief,  and  after 
the  answers  were  offered  in  evidence  by  defendant,  the  State's  attorney 
objected  to  said  depositions;  and  that  they  be  held  for  naught,  because 
not  properly  certified  to  by  the  officer  taking  same,  and  because  the  wit- 
nesses did  not  fix  definitely  the  time  when  they  saw  defendant,  or  that 
they  knew  when  defendant  was  arrested.  Defendant  set  up  his  agree- 
ment against  State's  right  to  quash  or  object  to  said  depositions  after 
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trial  had  begun,  and  also  insisted,  as  a  matter  of  law;  a  notice  in  writing 
should  have  been  given  to  written  exceptions  to  said  depositions,  because 
same  were  received  on  February  28, 1897,  and  it  was  no  fault  of  defendant 
that  same  was  not  filed  on  February  28,  1897,  when  first  received  by  the 
clerk.  The  court  sustained  objections  to  all  of  said  depositions;  and  the 
defendant  then  asked  to  be  permitted  to  withdraw  his  announcement  of 
ready  for  trial,  and  continue  the  case  to  get  his  testimony.  The  court 
would  not  allow  this,  but  compelled  the  defendant  to  proceed,  or  be  pro- 
ceeded against,  in  the  trial.  To  the  action  of  the  court  in  sustaining 
State's  objection  to  above  named  depositions,  and  in  causing  defendant 
to  go  on  with  the  trial  after  same  were  thus  suppressed,  defendant  at 
the  time  duly  excepted,  and  now  here  tenders  this  bill,  and  asks  that  the 
same  be  allowed  and  filed  as  a  part  of  the  record  in  this  case/' 

"The  foregoing  bill  of  exceptions  allowed,  with  the  following  explana- 
tion, viz. :  All  of  said  witnesses,  except  the  witnesses  McGill  and  Hicks, 
fixed  the  date  when  they  saw  defendant  in  D  County,  Oklahoma,  on  a 
certain  day  before  Blake  was  arrested,  and  do  not  show  they  know  when 
he  was  arrested;  and,  further,  the  testimony  of  defendant's  witnesses 
Dan  McKenzie,  Stella  McKenzie,  and  May  McKenzie,  as  given  on  the 
trial  of  this  cause,  that  the  testimony  of  witnesses  who  testified  that  de- 
fendant was  in  D  County,  Oklahoma,  on  the  21st,  22d,  23d,  and  24th  of 
November,  1894,  was  untrue;  and,  further,  the  witness  L.  P.  Hicks  was 
present  and  placed  under  the  rule  as  a  witness  in  the  trial  of  this  case. 
'  [Signed]  "G.  A.  Brovitn,  Judge." 

By  reference  to  said  bill  of  exceptions,  it  will  appear  that  the  agree- 
ment made  provided  that  said  depositions  should  be  transmitted  to  the 
clerk  of  the  District  Court  of  Wilbarger  County  on  or  before  the  first 
Monday  of  March,  1897.  The  point  is  made  by  the  State  that  the  deposi- 
tions were  not  filed  until  the  first  Monday  in  March,  the  day  that  court 
convened;  and  that,  consequently,  under  the  statute  the  State  was  not 
required  to  give  notice  of  the  motion  to  suppress  the  said  depositions, 
but  that  it  could  make  said  motion  at  any  time;  and  that  the  motion  to 
suppress,  made  during  the  trial,  when  said  depositions  were  offered  by 
the  appellant  in  evidence,  was  in  due  time.  It  is  true  that  said  deposi- 
tions were  not  filed  by  the  clerk  until  Monday,  after  court  began.  The 
bill,  however,  shows  that  they  were  received  by  the  clerk  on  the  day  be- 
fore, and,  for  all  practical  purposes,  they  were  in  court  one  day  before 
the  meeting  of  the  District  Court ;  but,  at  any  rate,  the  agreement  did  not 
refer  to  their  filing,  but  simply  to  their  reception  by  the  clerk.  So  that  it 
follows  that  any  motion  to  suppress  said  depositions,  going  to  the  form 
and  manner  of  taking,  should  have  been  made  in  writing,  and  disposed 
of  before  the  appellant  was  required  to  announce  ready.  In  this  case  the 
defendant  had  no  notice  that  such  a  motion  would  be  made  at  all  until 
in  the  midst  of  the  trial,  and  when  he  offered  to  read  the  depositions  as 
evidence;  and  then,  for  the  first  time,  he  was  confronted  with  an  oral 
motion  to  suppress  said  depositions.    At  that  juncture  the  court  should 
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have  either  refused  to  suppress  said  depositions,  or,  if  he  did  suppress  the 
same,  have  granted  appellant's  motion  to  withdraw  the  announcement 
of  ready  and  continue  the  case.  The  court,  however,  overruled  appel- 
lant's motion  in  this  regard. 

The  court,  in  his  explanation  to  said  bill  of  exceptions,  shows  that  he 
excluded  said  depositions  because  all  of  the  witnesses,  except  McQill  and 
Hicks,  fix  the  date  when  they  saw  defendant  in  D  County,  Oklahoma 
Territory,  on  a  certain  day  before  Blake  was  arrested,  and  do  not  show 
when  he  was  arrested.    In  reply  to  this,  we  would  simply  state  that  this 
aflforded  no  reason  for  the  exclusion  of  said  testimony.     The  date  of 
Blake's  arrest  could  be  fixed,  and  was  in  fact  fixed,  by  other  witnesses, 
on  Monday,  November  26,  1894.    The  killing  occurred  on  November 
23, 1894.    These  witnesses,  in  the  deposition,  swear  to  having  seen  appel- 
lant at  Taloga,  in  Oklahoma  Territory,  and  in  that  vicinity,  on  the  22d, 
23d,  and  24th  days  of  November,  1894,  prior  to  the  arrest  of  defendant; 
that  is,  prior  to  the  26th  of  November.    The  court  further  states  that  the 
testimony  of  the  witnesses  Dan  McEenzie,  Stella  McKenzie,  and  May 
McKenzie,  as  given  on  the  trial,  shows  that  the  testimony  of  said  wit- 
Sbesses  proving  an  alibi  was  untrue;  and,  further,  that  the  witness  Hicks 
was  p^es^nt,  And  placed  under  the  rule  as  a  witness.    The  question  h^re 
.was;as  to  i  the  .admissibility  of  certain  testimony.    The  eo]irt  proposes  to 
jiiustain  its  action  in  -rejecting  the  evidence,  upon  the  ground  that  it  w^ 
not  true,  'baling  thi3  coQclfi§ifHi  x^pon  the  testimony  of  other  witnesses 
in  the  <^e.    The -appellant  may  have  introduced  said  witfiesses  to  prove 
an  alibi,  and  they  may  not  have  sustained  him.    Still,  that  did  not  de- 
prive him  pf  the  .right  to  have  other  witnesses,  by  whom  he  prpposed  to 
•j^ove  that  fact,  and  who,  .in  their  depositions,  had  sworn  to  the  fact  of 
^libi.    We.hoJ^  that  the  action  of  the  court  in  suppressing  these  deposi- 
tions :in  the. midst  of  the  trial,  without  previous  notice  to  the  appellant, 
^Wjasnot  authorized  by  law,  and  that  tl>e  eflfect  of  the  ruling  of  the  court 
•was .to  take  an  unfair  advantage  of  the  appellant;  and  certainly,  after 
suppressing  the  depositions,  the  court  should  have  granted  the  motion 
.of  ^ppellai^t  to  withdraw  his  announcement  of  ready,  and  continue  the 
^ause.  iTJnquestionably,  the  testimony  was  material ;  and,  as  we  have  dis- 
cussed this  natter  in  treating  of  the  former  bill  of  exceptions,  it  is  not 
/necessary  to  reiterate  here. 

3.  It  appears  from  bill  of  exceptions  number  11  that  the  appellant 
introduced  Stella  McKenzie,  by  whom  he  proposed  to  prove  an  alibi, 
but  that  said  witness  not  only  failed  to  make  such  proof,  but  testified 
to  facts  strongly  contradictory  of  the  defendant's  theory  of  an  alibi. 
It  also  appears  by  said  bill  that  counsel  for  appellant  obtained  the 
permission  of  the  court  to  consult  with  said  witness  as  to  what  she 
would  swear  upon  the  witness  stand,  and  that  she  had  informed  coun- 
sel for  appellant  that  she  would  testify  to  the  facts  sworn  to  by  her 
when  placed  upon  the  stand,  which  facts,  as  before  stated,  were  very 
detrimental  to  the  cause  of  the  appellant.  After  having  laid  the  predi- 
cate, appellant  proposed  to  prove  by  J.  R.  Campbell  and-H.  L.  Pall- that 
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Stella  McKenzie  had  testified  in  the  Harbolt  Case — (a  companion  case 
to  this),  and  that  upon  that  trial  she  swore  that  the  defendant  was 
at  the  house  of  Dan  McKenzie,  in  D  County,  Oklahoma  Territory,  on 
the  23d  day  of  N'ovemher,  1894,  and  that  the  defendant  went  to  John 
Duke's  for  feed  on  that  day,  only  a  few  miles  away  from  Dan  McKenzie's, 
and  returned  that  night,  and  that  McKenzie  lived  eighty  or  ninety  miles 
from  Canadian,  Texas;  that  defendant  was  there  Saturday  night,  No- 
vember 24th,  and  was  there  Sunday  morning,  before  any  men  rode  up 
there;  that  he  rode  off  some  time  that  day  somewhere,  and  came  back 
there  that  night,  and  was  there  on  the  night  of  the  23d  of  November, 
1894.  Counsel  for  the  State  objected  to  this  proof,  upon  the  ground  that 
the  defendant  coidd  not  impeach  his  own  witness,  and  the  court  sustained  * 
the  motion  of  counsel,  and  refused  to  permit  Campbell  and  Hall  to  testify 
to  the  facts  sworn  by  Stella  McKenzie  on  the  Harbolt  trial.  The  trial 
judge  sustained  the  objection  of  the  State  upon  the  ground  that  counsel 
had  consulted  with  his  witness  and  knew  what  she  would  swear,  and 
therefore  he  was  not  turprised  by  her  testimony,  and  because  of  this, 
could  not  impeach  his  witness.  Article  795  of  the  Code  of  Criminal 
Procedure  of  1896  provides:  *The  rule  that  a  party  introducing  a  witness 
shall  not  attack  his  testimony  is  so  far  modified  as  that  any  party,  when 
facts  stated  by  the  witness  are  injurious  to  his  cause,  may  attack  his  testi- 
mony in  any  other  manner,  except  by  proving  the  bad  character  of  the 
witness/'  At  common  law  this  could  not  be  done  unless  the  party  was 
surprised  by  the  testimony  of  his  witness,  or  unless  the  party  had  been 
misled  by  a  witness,  and,  when  put  upon  the  stand,  testified,  not  in  his 
favor,  but  against  him.  Our  statute  does  not  provide  or  require  that  the 
party  must  be  turprised ;  but  it  is  clear  that,  if  the  testimony  of  his  wit- 
ness is  injurious  to  him,  he  can  attack  his  testimony  in  any  method  other 
than  proof  of  bad  character.  We  are  not  to  be  understood  as  holding 
that  where  the  party  introduces  a  witness  knowing  that  the  witness  is 
going  to  testify  against  him,  and  without  any  reason  to  believe  that  the 
witness  will  testify  in  his  favor,  we  would  reverse  the  judgment  because 
the  party,  under  such  state  of  facts,  was  deprived  of  the  right  of  im- 
peaching the  witness  by  proof  of  contradictory  statement.  But  in  this 
case  this  witness,  Stella  McKenzie,  had  testified  in  the  Harbolt  Case. 
She  had  sworn  to  facts,  which,  if  true,  established  an  alibi  for  the  de- 
fendant. Now,  the  defendant  had  a  right  to  believe  that  she  would  not 
perjure  herself  by  swearing  to  facts  in  confiict  with  those  already  testified 
to;  and  this,  although  she  may  have  told  him  that  she  would  so  testify. 
It  frequently  occurs  that  a  witness  will  deny  knowing  anything  about  a 
fact  or  case,  making  an  eflfort  not  to  be  used  as  a  witness,  but  when  placed 
upon  the  stand  and  sworn,  tells  the  truth.  Was  appellant  surprised? 
Being  informed  that  she  had  deliberately  sworn  to  facts  sustaining  his 
alibi,  would  he  not  have  been  surprised  if  she  had  sworn  otherwise;  espe-  * 
cially  to  facts  and  circumstances  disproving  his  alibi.  We  are  of  opinion 
38  Texas  Grim.  App.^25 


GooqIc 


Digitized  by  VjOOQ 


386  38th  Texas  Cbiminal  Eepoets.  [Tyl&r, 

that  the  court  erred  in  not  permitting  this  witness  to  be  impeached  in  the 
manner  sought  by  the  appellant. 

For  the  errors  discussed  above^  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Clabence  Edwards  v.  The  State. 

No.  1701.    Decided  December  h  1897. 

1.  Assault  with  Intent  to  Murder— Insanity— Cocaine  and  Morphine. 

Our  statute  relating  to  iusanity  produced  by  the  recent  use  of  intoxicating  liquors 
does  not  prescribe  a  rule  for  insanity  produced  by  cocaine  or  morphine.  It  a  party 
is  rendered  insane  by  the  voluntary  recent  use  of  cocaine  and  morphine  to  the  extent 
that  he  did  not  understand  the  nature  and  quality  of  the  act  he  was  doing  and  was 
incapable  of  forming  the  intent,  he  could  not  be  guilty  of  an  assault  with  intent  to 
murder. 

2.  Same— Becent  Use  of  Intoxicating  Idquor  and  Other  Causes. 

It  is  a  correct  legal  principle,  that  where  there  is  insanity,  produced  by  other 
causes  in  conjunction  with  the  recent  use  of  intoxicating  liquor,  an  act,  done  in  such 
a  state  of  mind  can  not  be  attributed  solely  to  the  recent  use  of  intoxicating  liquors. 

Appeal  from  the  District  Court  of  Harrison.  Tried  below  before  Hon. 
W.  J.  Graham. 

Appeal  from  a  conviction  for  assault  with  intent  to  murder;  penalty, 
three  years  imprisonment  in  the  penitentiary. 

I 

Pope  &  Lane  and  'Vfehsier  Blocker,  for  appellant. — Two  questions  are 
presented  on  this  appeal:  1.  Does  insanity  produced  by  the  use 
of  cocaine  and  morphine  stand  upon  the  same  plane  as  insanity 
produced  by  drunkenness?  2.  Does  a  person  who  becomes  addicted  to 
the  use  of  these  drugs  to  alleviate  physical  suffering  stand  in  the  same  cat- 
egory as  one  who  forms  the  vicious  habit  without  any  apparent  cause? 

We  labor  under  the  difficulty  of  having  no  authority  where  a  case  like 
the  one  at  bar  has  ever  been  before  the  courts.  The  case  of  Wilcox  v. 
State,  28  Southwestern  Reporter,  312,  cited  by  the  district  attorney  in 
his  brief,  is  the  only  case  that  we  have  been  able  to  find  where  a  defense 
such  as  is  made  by  this  appellant  has  been  offered.  That  case  is  not  in 
point,  because  there  the  defendant  relied  upon  uncontrollable  impulse 
and  delusion.  There  was  no  testimony  that  he  was  under  the  influence  of 
drugs  at  the  time,  but  only  that  he  had  been  addicted  to  the  use  for  years. 
He  had  formed  the  habit,  so  far  as  the  case  goes  to  show,  upon  his  own 
responsibility,  and  not  for  the  purpose  of  allaying  physical  suffering. 
Insanity  produced  from  the  use  of  these  drugs,  which  use  arose  for  the 
purpose  of  alhiying  pliy^ical  suffering,  should  not  be  placed  upon  the 
same  plane  as  insanity  produced  from  the  use  of  alcoholic  stimulants, 
for  two  reasons:  First,  it  is  not  so  named  in  the  statute;  and  second, 
because  it  is  not  in  harmony  with  reason.  The  reason  why  the  law  de- 
clares drunkenness,  even  though  it  reaches  the  stage  of  insanity,  no  ex- 
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cuse  for  crime,  is  because  from  time  immemorial  the  drinking  of  intoxi- 
cating liquors  has  been  a  social  vice  or  custom,  from  which  crimes  of 
homicidal  and  assault  nature  have  flowed  in  great  numbers;  and  to  have 
permitted  a  person  charged  with  crime  to  plead  this  as  an  excuse,  would 
have  opened  up  the  floodgates  and  permitted  numberless  criminals  to 
escape.  Men  drink  whisky  to  be  social;  to  cheer  drooping  spirits;  to 
drown  sorrow,  and  to  enable  them  to  better  rejoice  when  they  have  occa- 
sion to  rejoice.  Men  take  drugs  either  to  allay  human  suffiering  or  they 
become  addicted  to  the  habit  by  having  it  prescribed  by  physicians  for  a 
temporary  purpose.  Again,  the  effect  of  the  two  are  entirely  different. 
Not  one  man  in  a  thousand  who  takes  cocaine  and  morphine  is  influenced 
thereby  to  commit  crime  of  a  homicidal  nature,  but  with  whisky,  not  one 
in  a  thousand  who  gets  drunk  upon  it  but  is  influenced  to  do  violence  to 
his  fellow  man. 

The  brief  of  the  district  attorney  filed  in  this  case  does  not  present  the 
facts  as  they  appear  in  the  record.  He  says  the  defendant  and  the  in- 
jured party  were  talking  at  the  time  of  the  assault.  The  testimony  of  the 
injured  pary,  who  was  standing  within  arm*s  reach,  says  that  not  a  word 
was  passed.  While  the  witness  Adams  says  they  appeared  to  be  talking, 
yet  he  was  standing  nearly  fifty  feet  away,  and  could  not  have  known  bet- 
ter than  the  injured  party,  who  was  standing  face  to  face  with  appellant. 

The  district  judge  should  have  given  special  instructions  number 
1,  asked  by  appellant,  as  follows:  "The  defendant  asks  the  court  to 
charge  the  jury  that  if  they  believe  from  the  evidence  that  the  defendant 
committed  the  asssault  on  Walker  Tyler,  still,  if  they  further  believe 
that  the  defendant  was  in  such  a  condition  of  mind,  not  produced  by  the 
immediate  effects  of  intoxicating  drink,  but  produced  by  the  continued 
and  excessive  use  of  intoxicating  liquors  as  not  to  have  been  conscious  of 
what  he  was  doing,  then  you  should  find  the  defendant  not  guilty." 

See  Ward  v.  State,  19  Texas  Criminal  Appeals,  689.  The  special  in- 
struction asked  by  appellant  is  in  the  very  language  of  a  special  charge 
asked  and  refused  in  that  case,  and  which  this  court  held  should  have 
been  given.  The  testimony  shows  that  the  defendant  had  been  at  home 
for  four  days  on  a  protracted  debauch,  with  a  nurse  in  attendance,  and 
during  that  time  he  had  at  least  one  attack  of  delirium  or  insanity,  and 
assaulted  his  nurse.  He  had  also  been  during  the  same  time  not  only 
drinking  whisky  in  large  quantities,  but  had  been  indulging  in  the  use 
of  cocaine  and  morphine.  In  view  of  this  testimony,  special  instruction 
number  1  was  pertinent  to  his  defense. 

John  B.  Carter,  District  Attorney  Fourth  Judicial  District,  for  the 
State. — The  following  facts  were  shown  upon  the  trial  of  the  cause : 

On  December  25,  1896,  appellant,  in  company  with  the  injured  party. 
Walker  Tyler,  walked  out  of  a  saloon,  across  the  sidewalk,  stopping  near 
the  curbing  with  his  left  hand  holding  to  an  awning  post,  with  right  hand 
in  overcoat  pocket.  Tyler  and  he  seemed  to  be  talking,  and  were  nearly 
facing  each  other.    Appellant  jerked  his  hand  from  his  pocket  with  an 
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open  knife  in  it  and  fffcabbed  Tyler  in  the  left  breaet,  just  above  the  hearty 
puncturing  the  lung;  the  knife  seemed  to  have  been  driven  to  the  hilt; 
the  blade  of  the  knife  was  about  four  inches  long.  The  only  remark  that 
appellant  made  preceding  the  cutting  was,  "Go  way,  and  let  me  alone,** 
and  immediately  following  the  cutting  assigns  as  a  reason  for  cutting 
Tyler  that  he  had  been  bothering  him  all  the  morning  trying  to  get  him 
(appellant)  to  go  home. 

The  only  defense  interposed  was,  that  at  the  time  of  the  cutting  appel- 
lant did  not  have  mental  capacity  enough  to  understand  the  nature  and 
illegality  of  the  act  charged,  and  that  this  condition  was  brought  on  by 
the  recent  use  of  cocaine,  morphine  and  whisky.  Three  witnesses,  John 
Turner,  E.  J.  Field,  and  Jane  Wells,  testified,  from  their  observation  of 
the  defendant  at  the  time,  or  just  after  the  assault,  that  in  their  opinion 
he  did  not  have  sufficient- mental  capacity  to  understand  the  difference 
between  right  and  wrong. 

Dr.  John  H.  Pope,  testifying  as  an  expert,  stated,  upon  the  hypotheti- 
cal question  put,  that  defendant  did  not  have  mental  capacity  sufficient 
to  understand  the  nature  and  illegality  of  the  act  charged.  To  rebut  this 
proof  the  State  introduced  Walker  Tyler  and  Tom  Tyler,  who  were  with 
appellant  some  hours  prior  to  the  assault;  A.  Qt.  Adams,  who  was  present 
at  the  time  of  the  assault;  George  W.  Munden,  who  saw  defendant  some 
little  time  after  the  assault;  Walter  Munden,  who  also  saw  him  after- 
wards; Dr.  E.  A.  McMahon,  a  physician,  who  treated  appellant  ten  or 
•fifteen  days  after  the  assault  for  alcoholism.  All  of  these  witnesses 
ttgree  substantially  that  at  the  time  of  the  commission  of  the  offense  the 
tippellant  had  mental  capacity  sufficient  to  understand  the  nature  and 
illegality  of  the  act,  and  also  ihe  difference  between  right  and  wrong. 

Considering  the  nature  of  the  defense,  the  testimony  of  the  defendant 
is  very  remarkable.  He  recollected  everything  that  he  did  that  day  with 
the  greatest  particularity,  with  the  exception  of  the  very  act  of  stabbing 
Walker  Tyler.  Upon  his  testimony  arises  the  cLefense  of  temporary  in- 
sanity produced  by  the  use  of  cocaine,  morphine,  and  whisky,  and  his 
testimony  further  shows  that  he  understood  the  effect  of  cocaine  and 
morphine  upon  the  nervous  system,  and  that  so  knowing  he  voluntarily 
took  said  drugs. 

Appellant  assigns  the  following  errors: 

1.  The  court  erred  in  its  general  charge  to  the  jury  in  holding  that 
insanity  produced  by  the  use  of  the  drugs  cocaine  and  morphine  would 
not  excuse  the  defendant. 

2.  The  court  erred  in  refusing  to  give  to  the  jury  the  special  instruc- 
tions marked  special  charges  numbers  1-5,  as  requested  by  defendant's 
counsel. 

Temporary  insanity  produced  by  the  recent  voluntary  use  of  the  drugs 
cocaine  and  morphine  is  no  defense  to  crime,  but  such  temporary  insanity 
may  be  considered  by  the  jury  in  mitigation  of  the  punishment  to  be 
assessed  for  the  act  committed.  Wilcox  v.  State  (Sup.  Ct.  Tenn.),  28 
S.  W.  Kep.,  312. 
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The  evidence  showed  that  while  appellant  had  been  addicted  to  the  use 
of  morphine  for  about  ten  years,  and  addicted  to  the  use  of  cocaine  for 
abont  eighteen  months,  and  of  intemperate  habits  with  reference  to  in- 
toxicating liquors  for  a  long  time,  still  he  was  not  an  insane  person  from 
the  use  of  these  drugs  all  the  time,  and  the  strongest  that  the  evidence 
could  possibly  be  put  is  that  he  was  temporarily  insane  while  under  the 
active  influence  of  the  drugs. 

Upon  the  phase  of  settled  insanity  produced  by  drugs,  or  intoxicating 
liquors,  the  court  charged  the  jury  as  follows:  "If,  however,  the  de- 
fendant, prior  to  that  time,  had  been  affected  with  disease,  or  bodily  suf- 
fering, and  to  cure  the  disease  or  allay  the  suffering  he  had  contracted 
the  use  of  cocaine  and  morphine,*  or  intoxicating  liquors,  and  by  reason 
thereof  his  mind  had  become  and  was  at  the  time  of  the  commission  of 
the  act  charged  against  him  diseased  to  the  extent  that  he  had  lost  control 
of  his  mind,  and  did  not  know  what  he  was  doing,  or  if  he  did  know 
what  he  was  doing,  if  he  did  not  have  mind  sufficient  to  distinguish  be- 
tween right  and  wrong,  as  to  the  particular  act  charged  against  him,  then 
his  condition  of  mind  was  such  as  the  law  would  excuse  him  for  any  act 
done  in  such  state  of  mind  so  produced/' 

1.  The  excessive  recent  use  of  intoxicating  liquors  producing  tempo- 
rary insanity  will  not  reduce  an  assault  with  intent  to  murder  to  an  aggra- 
vated assault. 

2.  The  habitual  use  of  morphine  and  cocaine,  or  either  of  them,  and 
the  recent  use  of  intoxicating  liquors  combined,  producing  temporary 
insanity,  will  not  reduce  an  assault  with  intent  to  murder  to  an  aggra- 
vated assault.  Penal  Code,  art.  41,  and  notes  1-4;  Wills,  Crim.  Stats., 
4  ed.;  Wilcox  v.  State,  28  S.  W.  Eep.,  312. 

Special  charges  3  and  4  requested  by  defendant  are  substantially,  that 
if  the  use  of  cocaine,  morphine,  and  intoxicating  liquors,  or  either  of 
them,  produced  in  the  appellant  such  a  state  of  mind  as  to  render  hiTn 
incapable  of  forming  an  intent  to  commit  an  assault  with  intent  to  mur- 
der, and  the  assault  was  committed  with  a  deadly  weapon,  then  you  wiE 
find  him  guilty  of  an  aggravated  assault. 

The  court  charged  the  jury,  emphatically,  that  if  the  assault  was  not 
made  with  the  intent  to  take  the  life  of  Walker  Tyler,  then  you  will  con- 
vict him  of  an  aggravated  assault.  And  also  charged  the  jury;  "You 
are  instructed  that  the  insanity  referred  to,  and  which  will  excuse  a  party 
for  an  act  which  otherwise  would  be  a  crime,  is  not  that  which  a  person 
voluntarily  and  knowingly  brings  upon  himself.  If  the  defendant  by  the 
voluntary  and  recent  use  of  cocaine  and  morphine,  or  intoxicating 
liquors,  or  all  of  them,  put  himself  in  a  condition  that  he  was  incapable 
of  distinguishing  between  right  and  wrong  as  to  the  particular  act 
charged  against  him,  and  he  voluntarily  took  said  cocaine  and  morphine, 
or  intoxicating  liquors,  knowing  that  it  would  produce  such  state  of  mind 
in  him,  then,  although  at  the  time  of  the  commission  of  the  act  he  might 
not  have  known  what  he  was  doing,  or  was  incapable  of  distinguishing 
between  right  and  wrong  as  to  the  particular  act  charged  against  him  he 
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would  not  be  excusable  for  the  act  if  the  act  was  otherwise  criminal.  If 
the  normal  condition  of  the  defendant  was  that  of  a  sane  person^  and  his 
mind  was  not  diseased,  but  was  only  temporarily  dethroned  by  the  recent 
use  of  said  medicines  or  intoxicating  liquors,  or  all  of  them,  and  the  de- 
fendant voluntarily  took  them,  knowing  at  the  time  when  he  did  so  that 
it  would  dethrone  his  mind,  then  no  state  of  insanity  so  produced  would 
be  a  defense  to  crime." 

In  another  pari;  of  the  charge  the  jury  are  further  told,  "Was  laboring 
under  temporary  insanity  as  above  defined,  produced  by  the  voluntary 
recent  use  of  ardent  spirits,  or  by  voluntary  recent  use  of  cocaine  and 
morphine,  you  will  take  such  temporary  insanity  into  consideration  in 
mitigation  of  the  penalty  attached  to  the  offense  of  which  you  find  him 
guilty." 

No  stage  of  insanity  produced  by  the  voluntary  recent  use  of  cocaine, 
morphine,  or  intoxicating  liquors,  either  or  all  combined,  will  excuse  one 
for  the  commission  of  crime.  Wills.  Crim.  Stats.,  4  ed.,  and  ari:.  41,  and 
notes  thereunder;  Wilcox  v.  State,  28  S.  W.  Bep.,  313;  United  States  v. 
Drew,  5  Mass.,  28;  4  Black.  Com.,  pp.  25,  26;  1  Hale,  P.  C,  p.  30. 

Mann  Trice,  Assistant  Attorney-General,  also  for  the  State. 

HENDEBSON,  Judge. — Appellant  was  convicted  of  an  assault  with 
intent  to  murder,  and  his  punishment  assessed  at  three  years  in  the  peni- 
tentiary ;  hence  this  appeal. 

Appellant's  principal  defense  was  insanity.  He  offered  testimony  tend- 
ing to  show  that  at  the  time  of  the  alleged  offense  he  was  insane.  The 
evidence  shows  that  for  a  considerable  length  of  time — perhaps  several 
years — he  had  been  addicted  to  the  use  of  morphine,  and  for  the  last 
eighteen  months  to  the  use  of  cocaine;  and  he  was  also  addicted  to  the 
use  of  whisky.  Some  three  or  four  days  prior  to  the  assault  he  had  been 
confined  to  his  home  under  the  attention  of  a  physician;  had  been  taking 
morphine  and  cocaine,  and  also  drinking  whisky.  On  the  same  day, 
prior  to  the  assault,  which  occurred  about  4  o'clock  in  the  afternoon,  de- 
fendant had  taken  four  or  five  doses  of  cocaine,  several  doses  of  mor- 
phine, and  some  whisky.  Some  time  in  the  evening  of  the  25th  of  De- 
cember (the  day  of  the  assault)  he  left  his  home,  going  to  a  saloon — the 
prosecutor,  Tyler,  and  his  brother,  and  another  party  accompanying  him. 
At  the  saloon  they  took  a  number  of  drinks,  the  party  drinking  about  a 
pint  of  whisky.  The  defendant  and  prosecutor  immediately  thereafter 
walked  out  on  the  porch  in  front  of  the  saloon,  and  the  defendant  took 
hold  of  the  gallery  post,  and  immediately,  without  any  warning,  stabbed 
the  prosecutor  with  a  knife.  There  had  been  no  previous  grudge  be- 
tween the  parties,  nor  did  any  quarrel  or  altercation  precede  the  stabbing. 
An  officer  immediately  came  up,  and  carried  the  defendant  to  jaU.  He 
asked  him  what  he  stabbed  the  boy  for,  and  he  said  because  he  had  been 
after  him  all  morning  to  go  home.    (There  was  no  evidence  of  this  fact.) 

On  this  state  of  facts,  among  other  things,  the  court  instructed  the 
jury  as  follows :    "If  the  defendant,  by  the  voluntary  and  recent  use  of 
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cocaine  and  morphine  or  intoxicating  liquors,  or  all  of  them,  put  himself 
in  a  condition  that  he  was  incapable  of  distinguishing  between  right  and 
wrong  as  to  the  particular  act  charged  against  him,  and  he  voluntarily 
took  said  cocaine  and  morphine  or  intoxicating  liquors,  knowing  that  it 
would  produce  such  state  of  mind  in  him,  then,  although,  at  the  time  of 
the  commission  of  the  act,  he  might  not  have  known  what  he  was  doing, 
or  was  incapable  of  distinguishing  between  right  and  wrong  as  to  the  par- 
ticular act  charged  against  him,  he  would  not  be  excusable  for  the  act, 
if  the  act  was  otherwise  criminal.  If  the  normal  condition  of  the  defend- 
ant was  that  of  a  sane  person,  and  his  mind  was  not  diseased,  but  was 
only  temporarily  dethroned  by  the  recent  use  of  said  medicines,  or  in- 
toxicating liquors,  or  all  of  them,  and  the  defendant  voluntarily  took 
them,  knowing  at  the  time  he  did  so  that  it  would  dethrone  his  mind, 
then  no  state  of  insanity  so  produced  would  be  a  defense  to  crime.  If, 
however,  the  defendant,  prior  to  that  time,  had  been  affected  with  disease 
or  bodily  suffering,  and  to  cure  the  disease  or  allay  the  suffering  he  had 
contracted  the  use  of  cocaine  and  morphine  or  intoxicating  liquors,  and 
that  by  reason  thereof  his  mind  had  become,  and  was  at  the  time  of  the 
commission  of  the  act  charged  against  him,  diseased  to  the  extent  that  he 
had  lost  control  of  his  mind,  and  did  not  know  what  he  was  doing,  or  if  he 
did  know  what  he  was  doing,  if  he  did  not  have  mind  sufficient  to  dis- 
tinguish between  right  and  wrong  as  to  the  particular  act  charged  against 
him,  then  his  condition  of  mind  was  such  as  the  law  would  excuse  him 
for  any  act  done  in  such  state  of  mind  so  produced." 

These  charges  were  excepted  to  by  appellant  in  the  motion  for  a  new 
trial.  It  will  be  seen  from  these  charges  that  the  court  made  ilo  discrim- 
ination between  insanity,  whether  produced  by  the  voluntary  recent  use 
of  cocaine  and  morphine  or  intoxicating  liquors,  or  if  insanity  was  pro- 
duced by  the  combined  use  of  all  these.  We  understand  our  statute  to 
regulate  insanity  produced  by  the  recent  voluntary  use  of  intoxicating 
liquors,  but  it  does  not  undertake  to  prescribe  the  rule  with  reference  to 
insanity  produced  by  cocaine  or  morphine.  And,  in  our  opinion,  the 
court  committed  an  error  in  instructing  the  jury  that,  if  they  believed 
appellant  was  insane  from  the  voluntary  recent  use  of  cocaine  and  mor- 
phine, it  would  constitute  no  defense  to  the  crime  alleged,  and  would  go 
only  to  the  mitigation  of  the  penalty.  In  our  opinion,  if  appellant  was 
rendered  insane  from  the  voluntary  recent  use  of  cocaine  and  morphine, 
and  on  account  of  that  did  not  understand  the  nature  and  quality  of  the 
act  he  was  doing,  and  was  incapable  of  forming  the  intent,  then  he  would 
not  be  guilty  of  an  assault  with  intent  to  murder.  And  we  go  further, 
and  hold  that,  if  his  mind  was  rendered  insane  by  the  combined  recent 
use  of  cocaine  and  morphine  and  intoxicating  liquors,  and  that  on  such 
account  he  was  not  capable  of  forming  the  intent  necessary  to  constitute 
*an  assault  with  intent  to  murder,  he  would  not  be  guilty  of  said  offense. 
We  believe  it  is  a  correct  legal  principle,  where  there  is  insanity  produced 
by  other  causes  in  conjunction  with  the  recent  use  of  intoxicating  liquor, 
that  an  act  done  in  such  a  state  of  mind  can  not  be  attributed  solely  to 
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the  recent  use  of  intoxicating  liquors.  See  1  McClain  Crim.  Law,  sec. 
169;  Roberts  v.  People,  19  Mich.,  401;  TerriU  v.  State,  74  Wis.,  278,  42 
N.  W.  Rep.,  243. 

For  the  error  of  the  court  in  said  charges,  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Orange  Morrison  v.  The  State. 

No.  1721.    Decided  December  1,  1897. 

BraM  Knncklaft— Former  Acquittal. 

It  is  not  required  that  ''brass  knuckles/'  as  used  in  our  statutes,  should  be  made 
of  a  metal  known  as  "brass;"  if  shown  to  be  made  of  any  hard  substance  other  than 
brass,  it  is  sufficient.  It  follows  that  a  plea  of  former  acquittal  upon  a  charge  oi 
carrying  "brass  knuckles"  is  a  good  bar  to  a  subsequent  prosecution  for  carrying 
"knuckles  made  out  of  metal,  same  being  hard  substance,"  the  facts  alleged  showing 
that  defendant  could  have  been  convicted  on  the  first  prosecution  for  carrying  the 
knuckles  shown  to  have  been  carried  on  the  second  trial. 

Appeal  from  the  County  Court  of  Anderson.  Tried  below  before 
Hon.  John  P.  Watts,  County  Judge. 

Appeal  from  a  conviction  for  carrying  on  or  about  his  person  knuckles 
made  out  of  metal;  penalty,  a  fine  of  $26. 

No  statement  necessary. 

[No  briefs  for  appellant.] 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON  Judge. — Appellant  was  placed  on  trial  in  the  County 
Court  of  Anderson  County  on  a  charge  of  carrying,  on  and  about  his  per- 
son, brass  knuckles.  The  jury  acquitted  him  of  this  charge,  and  the 
judgment  of  acquittal  was  regularly  entered.  Afterwards,  in  the  same 
court,  he  was  placed  on  trial  for  carrpng,  on  and  about  his  person, 
''knuckles  made  out  of  metal,  same  being  hard  substance."  At  the 
proper  time  appellant  interposed  in  bar  to  this  prosecution  the  acquittal 
upon  the  first  information,  which  charged  that  he  carried  on  and  about' 
his  person,  brass  knuckles.  The  question  presented  is  whether  or  not, 
under  the  first  information,  appellant  could  have  been  legally  convicted 
(the  proof  being  sufficient)  of  carrying  knuckles  made  of  a  hard  substance 
other  than  brass.  To  put  the  question  in  a  different  form,  suppose  ap- 
pellant on  the  first  trial  had  insisted  that  the  proof  must  show  that  the 
knuckles  were  made  of  brass;  would  this  contention  have  been  sound?- 
If  it  would,  then  the  acquittal  under  the  first  charge  would  have  been 
no  bar  to  a  prosecution  under  the  second.  But  we  have  held,  and  still 
hold,  that  'Tbrass  knuckles"  do  not  mean  that  the  knuckles  must  be  made 
of  a  metal  known  as  'T^rass."    See  Louis  v.  State,  36  Texas  Crim.  Bep., 
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52;  Harris  v.  State,  22  Texas  Crim.  App.,  677.  This  being  true,  appel- 
lant could  have  been  convicted  on  the  first  trial  for  carrying  the  knuckles 
shown  to  have  been  carried  on  the  second  trial.  Therefore  his  plea  of 
former  acquittal  was  good.  No  doubt  he  was  acquitted  upon  the  first 
trial  upon  the  supposed  failure  of  the  proof  to  establish  the  fact  that  the 
knuckles  were  made  of  brass.  In  this  there  was  error.  The  proof  clearly 
sustains  the  plea  of  former  acquittal,  and  the  judgment  is  reversed,  and 
the  prosecution  ordered  dismissed. 

Reversed  and  ordered  dismissed. 


William  Willifohd  v.  The  State. 

No.  1673.    Decided  December  1,  ld07. 

1.  Xurd«r— Self-defense— Kecesslty—Beal  and  Apparent  Danger—Chargeu 

On  a  trial  for  murder,  a  charge  npon  self-defense,  that  "all  self-defense  rests  upon 
neceasity.  Where  there  is  no  necessity  to  kill  it  can  not  be  self-defense/'  is  the  law. 
Apparent  necessity  must  be  aa  pressing  and  imminent  as  real  necessity.  Under  pecu- 
liar circumstances,  it  might  be  necessary  to  qualify  or  explain  what  is  meant  by 
"necessity/'  bnt  each  explanation  is  not  required  when  the  necessity  is  real  and  not 
apparent. 

2.  Same— Apparent  Dangler— Charge. 

Where  the  court  charged  the  jury  in  immediate  connection  with  the  charge  above 
set  out,  "but  a  reasonable  apprehension  of  death  or  great  bodily  harm  will  excuse 
a  party  nsing  all  necessary  force  to  protect  his  life  or  person,  and  it  is  not  necessary 
that  there  should  be  actual  danger  provided  he  acted  upon  a  reasonable  apprehension 
of  danger,  as  it  appeared  to  him  from  his  standpoint  at  the  time;  and  in  such  case 
the*  party  acting  under  such  real  or  apparent  danger  is  in  no  event  bound  to  retreat 
in  order  to  avoid  the  necessity  of  killing  his  assailant;"  Held,  the  charge  presents  ap- 
parent danger  clearly  and  explicitly,  and  is  the  law,  though  the  danger  was  only  ap- 
parent. 

8.    Same— Self-defense— Juetiflable  Force— Charge. 

Where  the  court  charged  the  jury,  "the  law  only  allows  a  person  to  use  such  force 
as  may  be  necessary  to  overcome  the  force  that  may  be  used  against  him,  or  as  he  be- 
Heves  is  being  used  or  about  to  be  used  against  him;''  and  then,  in  connection  there- 
with, in  effect  told  the  jury  that  if  defendant's  assailant  was  about  to  assault  him 
with  no  intention  of  inflicting  death  or  serious  bodily  harm,  and  it  so  appeared  to  de- 
fendant himself,  the  latter  would  not  be  justified  in  slaying  his  assailant  until  he  had 
resorted  to  all  other  means;  and  a  killing  under  such  circumstances  would  be  either 
murder  or  manslaughter  according  to  the  nature  of  the  assault  made  upon  defendant. 
Held,  the  charge  does  not  intimate,  that  in  order  to  prevent  deceased  from  killing  or 
inflicting  bodily  injury  upon  defendant,  the  latter  must  resort  to  all  other  means, 
but  dearly  conveys  the  idea,  that  if  such  state  of  facts  existed  defendant  would  have 
the  right  to  slay  his  adversary.  When  taken  in  connection  with  the  whole  charge, 
the  instruction  is  a  correct  application  of  the  law  to  the  case. 

4.    Provoking  Bifflculty. 

On  a  trial  for  murder,  where  the  court  has  given  a  full  charge  upon  the  law  of  self- 
defense,  unlimited  and  unabridged  by  any  charge  on  provoking  a  difficulty  by  defend- 
ant, it  is  not  error  to  refuse  an  instruction  asked  by  defendant  upon  the  theory  of 
such  provocation. 

Appeal  from  the  Criminal  District  Court  of  Dallas.  Tried  below  be- 
fore Hon.  Charles  F.  Clint. 

Appeal  from  a  conviction  for  murder  in  the  second  degree;  penalty, 
twenty-one  years  imprisonment  in  the  penitentiary. 
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This  is  the  second  time  this  case  has  been  appealed.  The  facts  on  the 
former  appeal  will  be  found  in  Williford  v.  State,  36  Texas  Criminal 
Beports,  414. 

The  following  are  the  facts,  as  stated  in  appellant's  brief,  on  this  appeal : 

The  appellant  is  the  son  of  the  widow  Williford,  who  lives  near  the 
little  town  of  Hewlett,  in  Dallas  County.  A  good  portion  of  the  time  he 
worked  at  the  gins,  or  with  other  machinery.  When  he  had  no  job  he 
seems  to  have  made  his  home  with  his  mother.  Mrs.  Williford  had  hired 
the  deceased,  John  Baker,  to  stay  on  her  farm  for  the  year  1895,  and  he 
had  moved  to  her  house.  William  Williford  did  not  like  the  Bakers,  a 
brother  of  the  deceased  having  married  his  sister.  While  drinking  he 
had  said  that  Baker  should  not  live  on  the  place;  that  he  would  kill  him 
if  he  did,  etc. 

On  the  morning  of  the  21st  day  of  December,  1894,  the  day  of  the  kill- 
ing, the  parties  had  met  in  Bowlett.  The  deceased  was  whittling  with  his 
pocketknife,  and  was  abusive  to  the  appellant,  whom  he  charged  with 
having  talked  about  the  deceased  to  Mrs.  Williford  and  others.  Appel- 
lant was  not  aggressive  in  this  quarrel,  but  said  they  would  talk  the 
matter  over  when  they  got  with  his  mother.  The  deceased  put  some 
three  quarts  of  whisky  in  his  saddlebags  and  left  Rowlett  for  home.  Ap- 
pellant also  left  for  home  soon  after. 

It  is  in  proof  that  Baker  had  boasted  of  slapping  Williford's  jaws,  and 
«arly  on  the  morning  of  the  killing  had  inquired  if  appellant  was  armed, 
threatening  that  he  would  'Tiurt  Williford,  and  hurt  him  bad,"  if  he 
meddled  with  his  aflPairs.  Some  other  talk  of  like  nature  was  indulged 
in  by  the  deceased  at  the  Rowlett  meeting.  Deceased  reached  home  be- 
fore appellant,  and  when  first  noticed  was  sitting  on  the  front  steps  of 
the  Williford  home.  The  hall  door  in  which  he  fell  was  in  his  rear,  and 
across  the  porch,  say  ten  feet  back.  William  Williford  came  home,  en- 
tered the  hall  from  the  rear,  and  turned  into  his  bedroom.  No  one  saw 
the  killing;  only  one  shot  was  fired.  Mrs.  Williford  and  her  son  Henry 
were  in  the  dining-room.  Annie  Hughes,  a  granddaughter  of  Mrs.  Willi- 
ford's,  was  in  the  kitchen.  William  Williford  was  heard  to  say,  "Stand 
back,"  and  a  pistol  was  fired.  The  parties  rushed  into  the  hall.  Baker 
had  fallen  on  his  face  with  a  bullet  in  his  forehead.  Appellant  was  back 
toward  the  rear  of  the  hall.  Immediately  some  of  the  neighbors  were 
sent  for.  The  killing  occurred  in  the  afternoon,  and  the  body  laid  on 
the  floor  until  after  night,  when  the  coroner,  the  constable,  and  many 
others  arrived.  The  knife  of  the  deceased  was  found  shut  in  his  pocket, 
and  no  other  weapon  was  found  on  his  person  or  any  near  him.  In  his 
confessions  appellant  said  that  "Baker  was  coming  at  him  with  a  knife, 
and  he  shot  him;"  he  said  "it  was  done  in  an  instant,  and  if  he  had 
thought  about  it  he  could  not  have  done  it;  but  it  was  too  late  then;  he 
had  done  it." 

Mr.  Townsend,  another  witness  for  the  State,  says:  "The  appellant 
told  me  that  the  deceased  was  coming  at  him  with  a  knife;  that  if  he 
had  had  time  to  think  he  would  not  have  killed  him." 
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To  the  coroner.  Justice  Swim,  he  said,  "that  he  -would  not  have  done 
it  for  the  world;  but  that  he  had  killed  him;  that  he  was  sorry  for  it,  but 
could  not  take  it  back  now;  that  it  was  too  late/^  He  said  several  times 
"that  he  ought  not  have  killed  him;  that  there  was  no  call  for  iV 

It  appears  from  the  constable's  testimony,  and  probably  others,  that 
appellant  had  invited  the  deceased  (so  he  said)  to  go  before  his  mother; 
but  deceased  came  at  him  with  his  knife  and  he  shot  him. 

Seay  <Sk  8eay,  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDEBSON,  Judge. — Appellant  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  assessed  at  twenty-one  years  in  the 
penitentiary;  hence  this  appeal. 

Appellant  complains  of  this  portion  of  the  charge  of  the  court  on  self- 
defense:  "All  self-defense  rests  upon  necessity.  Where  there  is  no 
necessity  to  kill,  it  can  not  be  self-defense."  This  is  law.  Under  peculiar 
circumstances,  it  would-be  necessary  to  qualify  or  explain  what  is  meant 
by  necessity.  If  the  necessity  was  apparent  only,  then  the  charge  might 
be  calculated  to  mislead  the  jury,  to  the  injury  of  the  appellant;  but,  if 
the  necessity  was  real,  there  is  no  injury  in  the  charge.  Apparent  neces- 
sity must  be  as  pressing  and  imminent  as  real  necessity.  The  charge  of 
the  court  is  not  treated  fairly;  for,  when  we  read  it  altogether,  it  does 
not  convey  the  idea  that  the  necessity  in  this  case  must  be  real,  and  not 
apparent.  Upon  self-defense  the  court  instructed  the  jury  as  follows: 
"All  self-defense  rests  upon  necessity.  Where  there  is  no  necessity  to 
kill,  it  can  not  be  self-defense;  but  a  reasonable  apprehension  of  death 
or  great  bodily  harm  will  excuse  a  party  using  all  necessary  force  to  pro- 
tect his  life  or  person,  and  it  is  not  necessary  that  there  should  be  actual 
danger,  provided  he  acted  upon  a  reasonable  apprehension  of  danger  as 
it  appeared  to  him  from  his  standpoint  at  the  time;  and  in  such  case  the 
party  acting  under  such  real  or  apparent  danger  is  in  no  event  bound  to 
retreat  in  order  to  avoid  the  necessity  of  killing  his  assailant."  As  we 
before  remarked,  if  the  danger  was  actual,  there  was  no  necessity  of 
charging  the  jury  in  regard  to  apparent  danger;  but  this  charge  presents 
apparent  danger  clearly  and  explicitly,  and,  when  considered  as  a  whole, 
is  the  law,  though  the  danger  was  apparent  only. 

Counsel  complains  of  the  following  charge:  "The  law  only  allows  a 
person  to  use  such  force  as  may  be  necessary  to  overcome  the  force  that 
may  be  used  against  him,  or,  as  he  believes,  is  being  used,  or  about  to  be 
used,  against  him.  And  in  this  case,  if  you  believe  from  the  evidence  that 
John  Baker  was  about  to  make  an  assault  upon  the  defendant,  but  did 
not  intend  to  kill  him  or  inflict  serious  bodily  injury  upon  him,  and  that 
it  did  not  reasonably  appear  to  defendant  that  said  Baker  intended  to 
kill  him  or  inflict  upon  him  serious  bodily  injury,  then,  before  defendant 
could  justify,  under  the  law  of  self-defense,  the  taking  of  the  said  Baker's 
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life,  he  would  have  to  resort  to  aU  other  reasonable  means  of  defense. 
And  in  this  case,  if  you  believe  from  the  evidence  that  John  Baker  did 
assault  defendant  at  the  time  of  the  killing  (if  any),  but  had  no  intention 
to  kill  defendant  or  inflict  upon  him  serious  bodily  injury,  and  that  de- 
fendant reasonably  knew  said  fact,  then,  before  defendant  could  plead 
self-defense,  it  must  appear  from  the  evidence  that,  before  he  did  kill 
said  Baker,  he  used  all  reasonable  means  to  avoid  the  necessity  of  killing 
said  Baker;  and  if  it  does  not  appear  from  the  evidence  that  he  did  so 
resort  to  other  means  before  killing  said  Baker,  such  a  killing  would  be 
murder  or  manslaughter,  according  to  the  nature  of  the  assault  made  by 
said  Baker  (if  any)  upon  defendant;  and  in  this  connection  your  atten- 
tion is  here  directed  to  the  law  hereinbefore  submitted  relating  to  murder 
and  manslaughter/' 

Appellant's  contention  is  that  the  court  should  have  instructed  the 
jury  that,  if  the  assault  by  the  deceased  was  such  as  to  threaten  death  or 
serious  bodily  injury,  then  the  defendant  need  not  resort  to  other  means, 
but  could  kill  at  once.  The  charge  as  given  does  not  intimate  that,  in 
order  to  prevent  the  deceased  from  killing  or  inflicting  serious  bodily 
injury  upon  appellant,  he  must  resort  to  all  other  means;  but  a  state  of 
case  is  submitted  in  the  charge  which  clearly  conveys  the  idea  that,  if 
such  a  state  of  facts  existed,  appellant  would  have  the  right  to  slay  his 
adversary.  Take  this  in  connection  with  instruction  given  in  relation  to 
a  homicide  committed  in  the  prevention  of  any  other  unlawful  and  vio- 
lent attack ;  the  jury  could  not  have  come  to  any  other  conclusion  than 
that  appellant  would  have  to  resort  to  other  means  to  prevent  the  threat- 
ened injury.  When  we  take  the  charge  as  a  whole,  we  find  it  a  correct 
application  of  the  law  to  the  case  before  the  court. 

Appellant  requested  the  court  to  give  the  following  special  instruc- 
tions: ^TTou  are  further  instructed  that  the  defendant,  William  Willi- 
ford,  had  a  right  to  go  to  the  home  of  his  mother,  although  he  knew  that 
the  deceased  was  there,  and  although  he  knew  that  John  Baker  was  at 
said  house  legally,  and  did  not  desire  William  Williford  to  come  there. 
And  if  the  defendant  desired  to  approach  and  speak  to  said  Baker,  and 
invite  said  Baker  to  go  before  Mrs.  Williford  in  order  to  discuss  and  settle 
any  reports  before  Mrs.  Williford,  he  had  the  right  to  so  approach  said 
Baker,  provided  he  did  so  in  a  polite  manner,  and  not  in  an  offensive  or 
insulting  manner.  You  are  further  instructed  that  if  defendant  believed 
that  said  Baker  would  make  an  assault  on  the  defendant,  then  the  de- 
fendant had  a  right  to  arm  himself  in  order  to  defend  himself  in  case  said 
Baker  did  assault  him  with  a  knife  or  any  other  deadly  weapon ;  and  by  so 
arming  himself,  and  going  to  the  deceased,  Baker,  under  such  circum- 
stances, he  would  not  be  deprived  of  any  of  his  rights  of  self-defense. 
But  the  defendant,  under  such  circumstances,  and  in  case  he  was  as- 
saulted by  said  Baker,  or  in  case  he  believed  from  all  the  appearances 
that  said  Baker  then  and  there  intended  to  kill  him  or  inflict  serious 
bodily  injury  on  him,  then  the  defendant  would  have  the  right  of  self- 
defense,  as  stated  in  the  general  charge  on  that  subject.'* 
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Said  charge  was  refused^  and  appellant  excepted.  By  referring  to  the 
court^B  charge  on  self-defense,  it  will  be  observed  that  the  court  gave  a 
full  charge  on  this  subject,  and  authorized  the  defendant  to  slay  de- 
ceased if  deceased  made  the  first  assault  on  him,  from  which  it  reasonably 
appeared  to  him  that  his  life  was  in  danger,  or  he  was  in  danger  of  serious 
bodily  injury;  and  the  court  also  instructed  the  jury  that  appellant  would 
have  the  right  to  slay  the  deceased  if  deceased  made  an  assault  on  him  of 
a  violent  and  dangerous  character,  less  than  an  assault  with  intent  to 
take  his  life  or  inflict  upon  him  serious  bodily  injury;  provided  he  used 
all  other  means,  except  retreating,  in  order  to  avoid  the  necessity  of  slay- 
ing the  deceased.  It  will  be  observed,  further,  that  the  court  gave  no 
charge  predicated  on  the  idea  that  the'  defendant  may  have  provoked  the 
difficulty;  and  thus  his  right  of  self-defense  was  unlimited  and  un- 
abridged by  any  charge  on  provocation.  If  the  court  had  given  a  charge 
on  provocation  or  a  bringing  on  of  the  difficulty  on  the  part  of  the  de- 
fendant, then  the  charge  asked  by  appellant  would  have  become  neces- 
mry,  but  not  otherwise.    The  judgment  is  affirmed. 

AffirmecL 

HuBT,  Presiding  Judge,  absent. 


W.  K  BuBT  V.  The  Stact. 

No.  1581.   Decided  Jmie  H,  18fl7.  Wm 
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1«   Bvidtfiet-Iasml^'— fi3cp«rt  WitMMe«— l^pothetical  Cmw   Biile  am  to. 

Oil  the  trial  of  an  iBsiie  of  insanity  in  a  erhmBafl  <»ae,  the  rules  of  procedure  in 
tiie  cxamiiMktioB  of  medical  experts  ia,  that  caunsd  wmj  eiBBbraccv  in  hypothetical 
questions,  such  facts  as  he  may  deem  established  by  the  evidence,  and  if  opposing 
counsel  does  not  think  all  the  facts  established  are  included  in  such  questions,  he  may 
mchide  them  in  questions  propounded  on  cross-examination.  The  facts  embraced  in 
the  hypothetical  question  may  assume  the  existence  of  any  state  of  facts  -which  the 
evidence  fairly  tends  to  justify.  And  it  seems  that  such  question  is  not  improper  be- 
cause it  includes  only  a  part  of  the  fiacts  in  eridence.  Wheve  the  expert  has  not  heard 
tibe  eridence,  each  ride  has  the  right  to  the  opinion  from  the  witness  upon  any  hy- 
pothesis reasonably  coasistent  with  the  evidence;  and  if  meagerly  presented  in  the 
examination  on  the  one  ride,  it  may  be  fully  preseixted  by  the  other,  the  whole  ex- 
amination being  withm  the  control  of  the  court,  whose  duty  it  is  to  see  that  it  is 
fairly  and  reasonably  conducted.    See  infra  paragraphs  1^  19^  21,  and  22. 

2.    Same. 

On  a  trial  for  nrarder,  wiiere  tfae  comnari  lor  die  State  submitted  a  hypothetical 
eaae  vpou  which  the  medical  expert  gave  his  opioaion  that  defendant  was  sane,  where- 
upon said  eaanael  submitted  a  case  baaed  npon  ail  of  the  evideikoe,  to  which  the  ex- 
pert answered,  that  in  his  opinion  defendant  was  sane;  and  defendant's  counsel  then 
■Dbmitted  his  hypothetical  case,  upcm  which  the  expert  gave  it  as  his  opinion  that 
defendant  was  insane;  Held,  that  the  contention  &i  defendant,  that  no  opinion  of  the 
expert  upon  the  first  case  stated  by  the  prosecution  was  legitimate,  and  that  no 
opinion  of  the  expert  was  legitimate  or  admissible  until  a  full  case  had  been  sub- 
mitted; and  that  the  admission  of  the  opinion,  as  to  the  first  supposed  case,  was 
error  for  which  the  judgment  should  be  reversed,  is  not  maintainable  under  the  cir- 
cumstances shown,  because  a  case  based  upon  all  the  evidence  was  afterwards,  in  fact, 
presented  to  the  expert  by  counsel  for  the  defendant  as  well  as  counsel  for  the  State. 
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3.  AdmiBcdon  of  Evidence  Not  in  Bebattal— Practice. 

The  court  has  discretion  to  receive  evidence  until  the  argument  is  concluded^ 
whether  in  rebuttal  or  not. 

4.  Nonexpert  Opinion  as  to  Defendant's  Sanity. 

On  a  trial  for  murder,  the  nonexpert  opinion  of  a  witness  as. to  defendant's  sanity 
at  a  particular  time,  based  upon  a  business  transaction  he  had  with  defendant  a  few 
days  prior  to  the  homicide,  is  admissible  where  the  witness  detailed  at  length  the 
facts  transpiring  at  that  time  upon  which  he  based  his  opinion. 

5.  Judge's  Explanation  to  Bill  of  Exceptions— Practice  on  AppeaL 

On  appeal  the  court  is  not  required  to  consult  the  statement  of  facts  to  verify  the 
judge's  statements  in  his  explanation  to  a  bill  of  exceptions. 

6.  Insanity— Use  of  Medical  Books. 

On  an  issue  of  insanity,  medical  books  can  not  be  introduced  in  evidence,  nor  can 
an  expert  witness  be  permitted  to  testify  as  to  statements  made  therein;  and  it  is 
clearly  inadmissible  to  permit  the  reading  of  such  book  or  excerpts  from  standard 
books  of  that  character  by  counsel  in  explanation  or  elaboration  of  his  argument. 

7.  Simulating  Insanity  on  the  Trial— Expert  Opinion. 

On  a  trial  for  murder,  where  evidence  had  been  introduced  in  behalf  of  defendant 
of  his  manner,  appearance,  and  demeanor  during  the  trial  as  evidence  of  insanity  at 
that  time,  it  was  clearly  competent  to  permit  a  medical  expert  to  testify  that  the 
defendant  was  simulating,  where  the  witness,  in  addition  to  being  an  expert,  testified 
that  he  had  carefully  observed  the  defendant  and  his  demeanor  during  the  trial, 
which  had  lasted  about  seven  days. 

8.  Same. 

Where  defendant  had  offered  in  evidence  his  appearance  and  manner  of  coming  in 
and  going  out  of  the  courtroom,  it  was  not  error,  upon  the  question  as  to  whether  or 
not  he  was  simulating  insanity,  to  permit  a  witness  to  testify  that  defendant  had 
struck  his  head  against  a  window  frame  as  he  passed  through  the  window  the  day 
before,  and  that  it  was  the  only  time  he  had  done  so  in  the  many  times  he  had 
passed  through  said  window  during  the  trial. 

9.  Insanity— Wlio  Is  an  Expert. 

A  minister  of  the  gospel,  who  has  read  some  authors  upon  moral  and  intellectual 
science,  but  nothing  upon  insanity  or  medical  jurisprudence,  is  not  an  expert  nor 
qualified  to  give  an  opinion  as  an  expert  upon  the  sanity  or  insanity  of  a  defendant. 

10.  Same— Expert  Opinion  Based  Upon  the  Conduct  of  an  Unwarned  Pris- 

oner. 
An  expert  may  base  his  opinion  of  the  sanity  or  insanity  of  a  defendant  baaed 
upon  the  actions  and  conduct  of  defendant  while  in  jail  and  although  defendant  was 
unwarned. 

11.  Same— Nonexpert  Opinion  when  Prisoner  Was  Warned. 

Where  the  sheriff  having  the  defendant  in  his  custody  has  warned  him,  anything 
the  defendant  stated  to  him  is  admissible  in  evidence,  and  the  sheriff  may  give  his 
opinion  of  the  sanity  of  the  defendant,  based  upon  his  conversations  with  defendant, 
and  facts,  acts,  and  observations  of  and  concerning  the  defendant. 

12.  Murder  in  the  Pirst  Degree— Charge  of  Court— Disregard  of  Human 

Life. 

On  a  trial  for  murder,  where  the  evidence  showed  that  defendant  had  killed  his 
wife  and  two  little  children,  it  was  the  duty  of  the  court,  in  defining  murder  in  the 
first  degree,  to  instruct  the  jury,  as  was  done:  "Do  the  facts  and  circumstances  in 
this  case  show  such  a  reckless  disregard  of  human  life  as  necessarily  includes  a  formed 
design  against  the  life  of  the  person  slain?  If  they  do,  the  killing,  if  it  amounts  to 
murder,  would  be  upon  express  malice." 

18.    Murder— Indictment— Allegation  as  to  Different  Means  TJsed. 

Where  there  is  doubt  about  how  the  death  was  produced,  it  is  well  to  put  every 
means  suggested  by  proof  in  the  indictment,  and,  if  proof  be  made  of  any  one  of  the 
means  alleged,  it  is  unnecessary  to  prove  them  all. 
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14.  Same— Harder  in  the  Second  Degree— Chargre— Practice* 

On  a  trial  for  murder,  it  is  the  proper,  prudent,  and  safe  practice  to  submit  in  the 
charge  to  the  jury  the  issue  and  law  of  murder  in  the  second  degree. 

15.  Inaanity— Burden  of  Proof. 

On  an  issue  of  insanity,  the  burden  of  proof  is  on  the  defendant,  though  he  is  not 
required  to  prove  it  beyond  a  reasonable  doubt. 

16.  Xurder^Enormity.  of  Act— Fair  and  Impartial  TriaL 

On  a  trial  for  murder,  notwithstanding  the  enormity  of  the  act  imputed  to  de- 
-  fendant,  he  is  entitled  to  a  fair  and  impartial  trial,  and  if  he  has  not  had  such  triaU 
the  judgment  of  conviction  should  be  reversed. 

ON  MOTION  FOB  BEHEABINO. 

17.  Insanity— Medical  Expert— H3rpothetical  Case. 

On  the  issue  of  insanity,  the  State  can  formulate  a  hypothetical  case  embracing 
such  facts  bearing  upon  the  question  of  sanity  as  it  deems  proper  and  competent, 
and  obtain  the  opinion  of  an  expert.  If  the  defendant  is  not  satisfied  with  the  case 
submitted  by  the  State,  he  has  the  privilege  of  submitting  his  case  not  only  as  em- 
braced  in  his  testimony,  but  upon  any  and  all  testimony  introduced  on  the  trial;  and 
if  he  is  denied  this  right  the  error  would  be  patent. 

18.  Same. 

In  stating  a  hypothetical  case  to  an  expert  witness,  the  State  is  not  bound  to  in- 
clude all  the  testimony  bearing  upon  the  question  of  sanity  in  order  to  obtain  a  legal 
and  proper  answer  from  the  expert.  The  State  has  the  right  to  submit  its  hypotheti- 
cal case,  and,  if  the  accused  is  not  satisfied  with  it,  he  can  state  his  hypothetical  case. 
See  opinion  for  a  review  of  authorities  and  a  discussion  in  extenso  of  the  question. 

10.    Xurder^Evidence— Exclamation  of  Deceased. 

On  a  trial  for  murder,  where  it  is  conceded  that  defendant  killed  his  wife  and  two 
children,  at  their  home,  during  the  night,  it  is  competent  to  prove  by  a  witness,  that 
about  7  o'clock  of  the  evening  before  the  killing,  as  she  was  passing  the  house  she 
heard  a  woman's  voice,  pitched  high,  in  the  house,  saying:  ''I  am  not  going  to  stand 
this  thing  any  longer;"  the  other  evidtoce  tending  to  show  that  at  the  time  defend- 
ant and  his  wife  were  alone  in  the  house. 

20.  Murder  in  the  First  Degree— Charge. 

On  a  trial  for  murder,  where  the  charge  of  the  court  gave  a  remarkably  clear  and 
explicit  definition  of  murder  in  the  first  degree,  and  afterwards,  in  the  application 
submitting  the  law  applicable  to  the  facts  constituting  murder  in  the  first  degree, 
added  the  following,  which  was  separated  from  the  context  by  a  semicolon,  to-wit: 
"Or,  if  the  said  defendant  did,  with  malice  aforethought,  so  kill  the  said  Anna  M. 
Burt,  you  will  find  the  defendant  guilty  of  murder  in  the  first  degree;"  and  it  was 
contended,  by  counsel  for  appellant,  that  this  particular  excerpt  from  the  charge  ex- 
pressly authorized  defendant's  conviction  of  murder  in  the  first  degree  upon  ''malice 
aforethought,"  which  could  not  constitute  murder  in  the  first,  but  murder  in  the 
second  degree,  murder  in  the  first  degree  being  predicable  only  upon  "express  malice;" 
Held,  that  the  words  "so  kill,"  used  in  this  excerpt,  of  necessity  mean,  in  the  manner 
and  condition  of  mind  set  forth  in  the  preceding  immediate  context  portion  of  the 
charge,  and  the  contention  is  without  merit.  Held  further,  there  being  no  exception 
reserved  to  the  charge  mentioned,  and  there  being  no  controversy  as  to  the  fact  of 
the  killing  by  defendant,  no  possible  injury  could  have  resulted  to  defendant  even 
had  the  charge  been  erroneous. 

21.  Hypothetical  Case— Practice. 

If  one  side  fails  to  include  all  the  testimony  in  the  hypothetical  question,  the  other 
may  go  into  the  matter  fully  before  the  jury,  and  such  a  practice  is  commended  by  the 
authorities.    [Opinion  of  Davidson,  J.,  concurring  in  the  result.] 

22.  Same. 

The  true  rule  on  this  subject  is  simply  this:  When  the  issue  of  insanity  is  gouQ 
into  and  testimony  is  introduced  upon  that  question,  and  an  expert  is  introduced  by 
a  party  and  a  hypothetical  question  is  propounded  by  such  party  to  such  witness,  he 
should  embrace  in  such  hypothetical  question  all  the  facts  that  have  been  developed 
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in  the  evidence  bearing  upon  that  issue  which  are  not  incongruous,  and  which  are  not 
disputed.  If  any  facts  are  incongruous  or  are  disputed  by  him,  of  course  he  would 
be  authorized  to  omit  such  facts;  and  on  cross-examination  the  opposite  party  could, 
if  he  saw  fit,  in  addition  to  the  hypothetical  question  put  by  the  party  introducing 
the  witness,  propound  a  hypothetical  case  of  his  own  and  add  thereto  such  other 
facts  as  may  be  omitted  by  the  opposite  party  which  might  oeeur  to  him  to  be  ma- 
terial. Either  party  should  be  authorized  to  propound  hjrpothetical  cases  embracing 
the  disputed  facts.  When  all  the  facts  in  evidence  bearing  upon  the  issue  of  insanity 
of  the  defendant  are  undisputed,  and  the  expert  is  adduced  by  the  State  to  respond 
to  a  hypothetical  question,  that  question  should,  in  common  fairness,  embxaoa  all 
the  facts.    [Hendebson,  J.,  concurring  in  the  result.] 

Appeal  from  the  District  Ccrart  of  Travis.  Tried  below  before  Hon. 
B.  E.  Brooks. 

Appeal  from  a  conviction  for  murder  in  the  first  degree;  penalty, 
death. 

The  indictment  in  this  case  charged  appellant  with  the  nnirder  of 
Anna  M.  Burt,  his  wife,  on  the  24th  day  of  July,  1896.  There  were  alao 
two  other  indictments  charging  him  with  the  murder  of  his  two  little 
girl  children,  aged  4  and  2  years. 

The  following  statement  of  the  case,  which  is  suhstantiallj  corteci^  is 
taken  from  appellant's  brief: 

On  the  night  of  the  24th  day  of  July,  1896,  the  parties  deceased  di^ 
appeared  between  9  o'clock  and  daylight.  The  appellant  was  about  the 
house  the  whole  of  the  next  day,  had  various  dealings  with  divers  persons, 
and  then  took  the  train  at  about  11 :40  o'clock  p.  m.,  northbound,  and 
was  arrested  in  Chicago  in  about  thirty  days. 

On  the  fifth  day  after  the  24th  of  July  the  victims  were  fotmd  in  tbiB 
water  in  an  underground  cistern  in  the  bafiement  of  the  house  where  tha 
family  had  lived.  The  body  of  the  wife  was  wrapped  up  in  a  bknkei^ 
with  a  rope  wound  around  it  and  a  handkerchief  tied  tightly  around 
the  neck.  There  was  a  wound  in  the  right  temple  extending  down  to  the 
cheek  bone.  Both  the  skull  and  cheek  bone  were  crushed-  This  wound 
was  sufficient  to  produce  death  from  hemorrhage,  and  from  shock  to  the 
brain.  The  handkerchief  could  have  produced  death  from  strangula^ 
tion,  and  there  was  water  sufficient  in  the  cistern  to  have  caused  death  by 
drowning.  The  two  little  girls  had  exact  counterparts  of  causes  for  death. 
Their  hands  were  crossed  on  the  breast  and  tied  with  wire.  Their  feet 
were  also  crossed  at  the  ankles  and  also  tied  with  wire,  and  then  wire 
wound  along  the  bodies  as  if  to  keep  their  clothes  in  place.  These  bodies 
were  carried  from  a  room  upstairs,  a  distance  of  at  least  100  feet,  to  the 
cistern  and  therein  deposited  and  the  top  thereto  securely  fastened  by 
nailing  it  down.  There  was  no  blood  found  anywhere  about  the  premises 
at  any  point. 

The  affection  of  accused  toward  his  family  was  a  noted  and  r^narked 
fact  by  those  who  knew  them. 

All  the  evidence  which  sought  to  connect  appellant  with  the  killing 
was  circumstantial. 

He  was  indicted  in  one  count,  charging  murder  of  wife,  and  the  kill- 
ing alleged  to  have  been  done  in  the  three  modes  named — ^first,  by  wound- 
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ing  with  some  cutting  instrument;  second,  by  strangulation;  third,  by 
drowning. 

The  trial  came  on  with  plea  of  not  guilty  entered.  The  defense  was 
insanity,  but  no  suggestion  was  made  that  appellant  was  insane  at  the 
time  of  the  trial.  The  facts  claimed  tt)  have  been  proven  by  the  State 
will  be  found  infra,  in  appellant's  brief,  setting  out  the  hypothetical  case 
propounded  to  the  State's  witnesses. 

Oeorge  8.  Walton,  E,  T,  Moore,  and  Walton  &  EiU,  for  appellant.— The 
court  permitted  the  State  to  put  a  hypothetical  question  to  its  expert 
witnesses,  based  on  its  own  testimony,  exclusive  of  any  fact  that  was 
proven  by  the  accused.  The  defendant  objected  at  the  time,  and  perpetu- 
ated the  objections  by  bill. 

This  question  was  put  to  the  medical  witnesses:  Suppose  the  defend- 
ant was  a  married  man,  with  a  wife  and  two  children,  the  children  being 
about  2  and  4  years;  that  on  the  night  of  the  24th  of  July,  1896,  he 
and  his  wife  were  at  home  at  half-past  8  or  9  o'clock,  when,  by  the  nurse, 
the  younger  child  was  delivered  to  him,  and  the  elder  to  the  wife;  that 
after  the  lapse  of  a  little  while,  he  went  to  the  dining  room,  filled  a  bottle 
with  milk  for  such  younger  child,  then  took  the  younger  child  in  his 
arms,  and  with  a  bottle  of  milk  went  upstairs  to  the  room  where  he  and 
his  wife  and  the  children  slept,  leaving  the  wife,  the  elder  child,  and  the 
servant  in  the  lower  rooms;  that  this  was  the  last  ever  seen  of  the  younger 
child  alive.  After  a  time,  the  servant  departs  and  does  not  return  until 
11  o'clock.  All  is  quiet  in  the  house  at  that  time.  A  day  of  two  before 
this  he  was  seen  coming  from  the  stable,  with  a  grass  sack  in  his  hand, 
which  contained  something.  At  some  hour  of  the  night,  in  their  bed- 
room, the  defendant  killed  his  wife  and  two  children,  by  striking  each  of 
them  in  the  right  temple  and  side  of  the  face  with  a  hatchet,  crushing 
the  bones  of  the  face  and  fracturing  the  skulls;  that  he  then  tightly  tied 
around  the  throat  of  each  a  handkerchief,  sufficiently  so  to  produce  stran- 
gulation and  suffocation ;  then  enveloped  the  body  of  the  wife,  except  the 
feet,  in  a  blanket,  and  wound  around  the  blanket  ropes  so  as  to  keep  the 
blanket  in  place  and  the  body  enveloped;  he  ties  the  hands  and  feet  of 
the  two  children  with  wires  and  other  ligatures,  they  being  in  their  night 
clothes.  He  then  conveys  the  bodies,  by  some  means,  in  his  arms  (or  by 
the  lowering  of  them  from  a  window,  or  through  it,  casting  them  out) 
from  the  upstairs  room  to  the  lower  floor,  and  thence  transporting  them 
through  a  difficult,  circuitous  route  to  an  underground  cistern  in  the  base- 
ment of  the  house,  and  cast  the  three  bodies  therein,  and  then  nailed 
down  the  top  of  the  cistern,  which  had  been  ripped  off  to  admit  the 
bodies;  there  was  water  in  the  cistern  sufficient  to  submerge  the  bodies; 
the  water  in  the  cistern  was  in  daily  use  by  the  household  theretofore. 
He  took  the  handle  off  the  cistern  pump  and  secreted  it.  By  some  means, 
or  care  used,  not  a  stain  of  blood  had  been  left  on  the  floors,  on  the  walls 
or  furniture  in  the  room  where  the  killing  was  done,  nor  on  the  way  from 
38  Texas  Crim.  App.— 26 
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that  room,  inside  or  outside  of  the  house,  on  the  way  to  the  cistern. 
The  servant  returned  at  about  11  o'clock,  and  slept  in  the  house,  but 
heard  no  noise,  except  a  faint,  dream-like  remembrance  of  hearing  a  child 
cry.  The  next  morning,  about  7  o'clock,  he  tapped  at  the  servant's  door> 
awakened  her,  requested  her  to  riee  and  go  to  market,  a  thing  she  was  not 
in  the  habit  of  doing.  He  was  not  seen  again  until  the  servant  returned 
from  market.  On  her  return,  she  took  the  teakettle,  proposing  to  fill  it 
with  water;  and  in  taking  hold  of  it  it  made  a  noise,  when  the  defendant 
said  to  her,  "Don't  use  water  from  the  cistern,  as  a  cat  fell  in  there  last 
night."  Some  questions  about  the  .wife  and  children  arose,  when  he  said 
that  he  had  had  some  trouble  in  the  night  and  had  sent  them  to  San 
Antonio  on  the  5  o'clock  a.  m.  train,  but  that  they  would  be  back  Tues- 
day or  Wednesday,  when  everything  would  be  ready  to  go  keeping  house 
at  the  Scott  place.  His  breakfast  being  prepared,  defendant  gave  a  note 
to  the  servant,  to  be  carried  to  a  cartman,  directing  him  to  go  to  the  store 
of  defendant's  brothers  and  procure  and  bring  to  the  house  some  boxes; 
he  alsa  gave  her  some  money  to  buy  some  nails  and  bring  to  him,  all 
which  vas  done  as  directed,  and  the  cartman  on  bringing  the  boxes  was 
requested  to  return  at  3  or  4  o'clock.  He  ate  his  breakfast;  he  sent  the 
servant  with  a  note  to  a  second-hand  furniture  man  to  come  and  look  at 
the  furniture  and  other  household  effects.  He  came  and  looked  at  the 
effects,  and  asked  the  price  wanted,  and  was  told  $150,  but  finally  agreed 
to  take  $65,  and  the  trade  was  consummated  at  those  figures,  and  the 
goods  delivered.  During  the  day  the  bloody  clothing,  sheets,  bolsters 
and  pillows,  and  other  blankets,  comforts,  all  more  or  less  bloody,  a  bloody 
hatchet,  the  hats  and  bonnets  of  the  wife,  and  miscellaneous  clothing  of 
the  children  (not  bloody),  bloody  cotton  from  a  mattress,  portions  of  the 
ticking  from  a  mattress,  also  bloody,  were  all  packed  in  the  packing  boxes 
and  nailed  up,  and  at  4  o'clock  delivered  to  the  cartman  to  be  conveyed 
to  the  transportation  office  for  shipment  from  a  fictitious  person  to  a 
fictitious  person  at  Houston,  Texas.  The  addresses  on  the  boxes  were 
written  in  a  feigned  handwriting  by  defendant.  During  the  day  he  had 
various  money  transactions  with  different  persons,  wrote  various  notes, 
tore  some  up,  and  others  were  delivered  to  the  persons  to  whom  written. 
He  was  in  or  about  the  house  the  greater  part  of  the  day.  In  the  evening 
the  milkman  came,  whom  defendant  met  at  the  door  and  said,  "this  is 
the  milkman,"  got  a  pitcher  for  milk,  and  told  him  the  family  had  moved 
to  912  Rio  Grande  Street  (there  being  no  such  street  number),  and  thai: 
the  next  day  he,  the  milkman,  would  find  in  the  milk  pitcher  two  tickets 
instead  of  one  At  that  time  he  appeared  weary,  as  if  having  been  hard  at 
work,  in  shirt  sleeves,  breathing  hard,  and  face  flushed.  He  packed  three 
valises  and  put  them  in  the  back  premises  of  the  next  house  during  the 
evening.  Later  in  the  evening,  towards  night,  he  went  to  a  hotel,  ate 
supper;  went  to  a  barber  shop  and  was  shaved;  returned  to  the  hotel  and 
played  checkers  until  towards  train  time.  Did  not  conceal  the  fact  that 
he  was  on  the  eve  of  departure;  to  one  he  said  he  was  going  to  Dallas; 
to  another^  San  Antonio;  to  another,  Georgetown;  to  another,  Dallas  or 
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Fart  Worth.  At  the  time  named  he  went  to  the  place  where  he  had  de- 
posited his  valises^  obt^ained  them^  and  made  his  way  to  the  depot;  re- 
mained in,  aty  and  around  the  depot  until  the  train  came  in^  at  about 
11:40  p.  m.  Did  not  buy  a  ticket  to  Chicago;  boarded  the  train,  rode  om 
it  in  a  seat  with  a  party  whom  he  knew  and  who  knew  him;  conversed 
on  different  subjects.  He  was  apprehended  in  Chicago  about  thirty  days 
thereafter,  and  extradited  for  trial,  on  charge  of  having  murdered  his 
wife  and  children.  At  the  time  of  the  murder  he  was  out  of  business 
without  any  ready  means;  judgment  of  forcible  detainer  had  been  ren- 
dered against  him  for  the  possession  of  the  house  in  which  he  lived;. 
process  to  oust  him  was  in  the  hands  of  an  officer,  and  the  24lh  of  July 
was  the  last  day  he  had  permission  of  the  owner  to  remain  in  the  prem- 
ises. At  no  time  anterior  to  the  said  24th  July,  nor  on  that  day,  nor  the 
day  subsequent  thereto,  did  he,  to  many  friends  and  acquaintanceSj,  wnd 
those  with  whom  he  transacted  business,  present  a  demeanor,  appcaraztce^ 
habits,  or  conversation  different  to  what  was  usual  with  him. 
The  objections  to  this  question  were  these: 

1.  Because  the  witness  has  not  heard  all  the  testimony. 

2.  Because  the  hypothetical  case  is  partial  only,  in  that  it  does  not  em-* 
brace  all  the  evidence. 

3.  It  is  not  a  hypothetical  question  on  all  the  evidence  as  already  let 
in,  nor  on  all  the  indisputable  evidence. 

4.  It  is  not  a  hypothetical  (case)  question,  based  substantially  on  all 
the  evidence  as  already  in,  nor  on  all  the  indisputable  evidence  as  al- 
ready let  in. 

5.  It  is  a  hypothetical  case  (question)  from  the  standpoint  of  the  State 
(evidence)  alone,  out  of  which  is  left  all  the  evidence  of  the  defense. 

6.  No  expert,  by  law,  is  allowed  to  answer  to  a  question  of  sanity  or  no 
sanity  unless  the  answer  is  based  on  a  hearing  of  all  the  testimony  on 
one  hand,  or  to  a  hypothetical  case  (question)  formulated  on  all  the  evi- 
dence, or  at  least  based  substantially  on  all  the  evidence  before  the  court 
and  jury,  at  the  time  the  question  is  put,  which  is  not  pretended  to  be  the 
case  here. 

The  objecticms  were  overruled,  and  the  vntness  answered,  that  in  his 
opinion  the  defendant  was  sane  24th  July,  1896. 

This  question  is  settled  by  the  decisions  of  this  court  by  long-standing, 
logically  reasoned  adjudications. 

Webb's  Case,  9  Texas  Criminal  Appeals,  490:  The  court  says,  after  a 
review  of  the  authorities :  *^As  to  medical  experts,  they  may  state  their 
own  opinions  upon  the  whole  evidence  if  they  have  heard  it  all,  or  upon  a 
hypothetical  statement  which  is  in  conformity  with  the  whole  evidence. 
All  authorities  agree  that  it  is  inadmissible  to  permit  an  expert  to  give 
his  opinion  upon  anything  short  of  the  whole  evidence  in  the  case,  whether 
he  has  personally  heard  it  or  it  is  stated  to  him  hypothetically."   506. 

Leache's  Case,  22  Id.,  279 :  There  the  court,  accepting  the  utterance 
in  the  Webb  case  as  the  law,  and  referring  to  it  as  such,  repeats  the  lan- 
guage TerbatiYn.     306. 
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Whatever  may  be  the  law  elsewhere,  the  law  in  Texas  is,  that  expert 
opinion  may  not  be  given  save  on  the  whole  evidence,  and  this  court  says 
that  on  this  as  the  law  all  authorities  agree.  This  is  not  only  the  law  as 
laid  down  in  express  words  by  this  court,  but  is  founded  on  reason,  com- 
mon sense,  and  unqualified  necessity  in  seeking  for  the  truth.  To  declare 
the  law  otherwise  is  to  say  that  a  part  is  equal  to  the  whole,  that  to  see 
a  part  of  the  thing  is  to  see  the  whole,  and  to  be  part  of  a  recitation  is  to 
be  the  whole.  The  contra  proposition  is  illogical,  a  plain  absurdity,  and 
an  absolute  contradiction  in  terms. 

The  state  of  the  trial,  then,  was  this:  The  State  had  put  in  its  testi- 
mony in  chief  and  rested.  The  defense  had  put  in  its  testimony  and 
closed.  The  State,  in  rebuttal,  had  introduced  its  expert  witnesses.  To 
them  the  question  was  propounded,  being  a  question  embracing  and  in- 
volving the  evidence  of  the  State  only.  Before  answer,  defendant  ob- 
jected for  the  various  reasons  stated  in  the  bill,  and  in  doing  so  based 
himself  on  the  Webb  and  Leache  cases,  before  cited,  and  this  branch  of 
the  case  was  tried  by  defendant  having  said  cases  as  guides,  and  followed 
along  the  lines  pointed  out  by  them.  The  witnesses  answered  that  in 
their  opinion  defendant  was  sane  on  the  24th  of  July,  1896,  and  at  the 
time  of  trial.  Thus  there  were  fixed  in  the  minds  of  the  jury  the  opin- 
ion of  the  experts  that  the  defendant  was  sane,  and  this  opinion,  based 
not  on  all  the  evidence,  not  on  one-half,  not  on  two-thirds,  but  only  on 
the  evidence  on  one  side.  To  further  show  the  want  of  reason,  logic, 
or  justice  in  the  proceeding,  a  proposition  was  submitted  from  the  defend- 
ant's standpoint  alone,  and  these  experts  answered  that  the  defendant 
was  insane.  Thus  it  appeared  that  defendant  on  the  one  hand  was  sane 
and  on  the  other  insane.  It  was  the  duty  of  the  expert  to  reconcile  the 
seemingly  conflicting  facts,  and  determine  whether,  conceding  the  truth 
of  the  facts  on  the  one  side  and  the  other,  sanity  or  insanity  was  in- 
compatible with  all  the  facts,  and  say  whether  or  not  an  insane  man  may 
not  have  done  all  the  acts  recited  in  the  State's  question,  or  may  not  an 
insane  man  have  performed  all  these  things  and  yet  been  in  that  condi- 
tion from  heredity  and  other  causes  shown  in  defendant's  behalf? 

It  is  true  that  the  question  of  the  State  was  not  formulated  on  all  the 
evidence  that  was  admittedly  true  and  incont^stible,  and  that  was  not 
contested,  and  as  to  which  there  were  no  contradictions  nor  the  pretense 
of  any;  such  as,  for  instance,  that  insanity  had  existed  in  the  defendant's 
family;  the  condition  of  his  mother  when  she  bore  defendant;  his  being 
a  congenital  moral  pervert — a  degenerate;  the  change  in  his  life  as  he 
grew  older — in  manner,  habits,  association,  demeanor,  alienation  from  his 
only  near  relatives;  his  devotion,  love,  and  affection  for  his  wife  and  chil- 
dren ;  the  barbarous,  brutal  mode  of  killing  them,  and  other  facts.  These 
facts  were  absolutely  uncontested,  and  yet  while  he  may  have  been  insane, 
anfl  do  all  the  acts  related  in  the  State's  question,  the  evidences  of  that 
insanity  are  all  left  off  or  out  of  the  question,  and  his  condition  of  mind 
tested  by  facts  alone,  which  while  of  themselves  the  acts  of  a  sane  man, 
were  not  inconsistent  with  what  may  have  been  done  by  an  insane  person. 
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Again,  the  question  was  not  formulated  on  substantially  all  the  eyi- 
dence  then  in  nor  on  all  the  evidence  that  was  uncontroverted. 

If  the  rule  as  laid  down  by  this  court  be  not  the  true  one,  then  the 
evidence  may  be  divided  and  subdivided  until  it  is  in  pieces  as  many  as 
there  are  witnesses  in  the  case,  or  isolated  facts  and  circumstances  sur- 
rounding a  killing  and  a  question  founded  on  each  and  every  varying 
view  of  the  case. 

This  was  a  case  dependent  wholly  on  circumstantial  evidence  as  to 
the  killing.  In  such  case-the  rule  is  liberal  in  the  admission  of  testimony 
that  by  any  reasonable  method  of  connection  or  combination  can  throw 
light  on  the  killing  itself  or  on  the  motive  leading  thereto,  or  the  cause 
therefor,  but  the  testimony  must  be  pertinent  in  and  of  itself  to  make  or 
help  to  make  a  chain,  which  made,  points  to  the  accused  in  some  direct 
manner.  Isolated  facts  which  may  exist,  but  having  no  connection  with, 
some  other  fact  or  facts  which,  taken  together,  intelligently  estabhsh 
another  fact,  are  never  admissible  in  any  case. 

Such  an  isolated  fact  was  permitted  by  the  court  to  go  to  the  jury  in 
this  case,  over  the  objection  of  accused,  and  which,  in  its  tendencies,  was 
decidedly  harmful  and  prejudicial  to  him  when  it  from  no  standpoint 
was  helpful  to  the  jury  in  coming  to  a  reasonable  conclusion  as  to  his 
guilt  or  innocence.  It  came  in  as  evidence  in  rebuttal.  It  got  in  under 
the  guise  of  being  newly  discovered.  It  was  this:  The  witness  said  that 
about  the  hour  of  7  p.  m.  on  the  supposed  night  of  the  killing,  and  when 
about  opposite  the  defendant's  house,  she  heard  a  woman's  voice  raised  in 
rather  a  high  key  say:  "I  will  stand  this  thing  no  longer."  She  did  not 
recognize  the  voice  nor  see  anybody.  She  in  no  way  connected  the  accused 
or  the  deceased  with  the  voice.  It  was  not  shown  who  said  the  words,  to 
whom  they  were  said,  nor  the  occasion  for  saying  them. 

The  fact  was  in  evidence,  however,  that  the  nurse  was  then  out  with 
the  two  children.  The  hour  was  growing  dark.  The  nurse  came  in  about 
9  o^clock  and  found  the  accused  and  deceased  wife  in  the  sitting  room 
in  their  usual  humor,  and  noticed  nothing  out  of  the  common. 

The  question  comes,  what  office  did  those  words  perform  on  the  jury 
to  lead  their  minds  adversely  to  the  accused?  The  idea  presented  by  their 
offer  by  the  State  was  that  they  were  uttered  by  the  wife  to  the  husband, 
and  the  occasion  for  them  was  because  of  some  outrage  being  done  to  her, 
by  him,  and  that  this  outrage  or  wrong  was  of  some  time  standing,  or 
had  been  repeated  time  and  again ;  that  her  patience  had  been  worn  out 
by  his  outrages  and  she  had  rebelled,  and  that  therefore  because  of  her 
rebellion,  and  to  prevent  her  from  acting  in  a  way  to  expose  him  by  re- 
fusing longer  to  stand  the  outrage,  he  had  at  a  subsequent  hour  murdered 
her.  The  relation  between  them  had  ever  been  one  of  affection  and  love, 
if  not  absolute  devotion  itself.  In  all  the  testimony  there  is  not  one  word 
that  suggests  or  tends  to  suggest  any  other  relation  than  that  stated. 
There  had  been  no  quarrels,  no  disaffection,  no  cross  purposes,  no  jeal- 
ousy, no  wrong,  no  outrage,  naught  but  a  quiet  life  of  peace,  happiness 
and  contentment.    True,  closeness  in  money  matters  sometimes  existed, 
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but  its  abdence,  so  far  as  mortal  eye  ever  saw,  or  mortal  ear  ever  heard, 
made  no  difference  with  them.  They  stood  side  by  side  and  breasted  the 
storm  together.  Then  we  may  safely  say  that  there  was  nothing  in  the 
case  on  which  the  exclamation  could  stand  as  in  connection  with  any- 
thing that  existed  in  the  then  past,  and  we  may  with  equal  safety  say 
that  the  next  two  hours  are  equally  barren  of  fact  or  circumstance  to 
raise  cause  to  believe  the  words  were  in  anger,  protest,  or  rebellion  by 
the  wife  to  the  husband.  At  the  end  of  that  time  the  children  came  in 
with  the  nurse,  and  then  all  was  well  as  it  had  ever  been  theretofore. 
In  a  little  while  the  husband  takes  charge  of  the  younger  child,  as  was 
his  habit,  and  the  nurse  undresses  the  elder  for  bed.  It  was  a  tender 
and  pathetic  scene.  The  husband  filling  the  vessel  with  milk  to  meet 
the  hunger  of  the  babe  in  the  night,  taking  her  in  his  arms,  placing  her 
close  to  his  heart,  and  carrying  her  to  rest  and  to  sleep. 

This  was  the  condition  when  the  eyes  of  earth,  outside  the  little  family, 
-closed  on  the  wife  and  children  in  life,  and  only  opened  again  to  see 
their  mangled  bodies. 

If  the  portrayal  by  the  facts  of  the  scene,  the  circumstances  and  sur- 
roundings, do  not  convince  the  sane  mind  that  the  expression  we  are 
■discussing  did  not  come  in  as  a  deadly  instrument,  out  of  its  place,  with 
no  connection  with  and  no  legitimate  relation  to,  any  of  the  other  facts 
precedent  to  or  subsequent  to  its  utterance,  then  we  do  not  understand, 
appreciate,  nor  comprehend  the  relation  of  one  thing  to  another.  This 
is  a  link  outside  the  chain,  and  is  wholly  incapable  of  uniting  the  two 
ends  of  the  chain  that  lie  away  from  it  and  beyond  its  reach,  unless  it  be 
arbitrarily  thrust  in  to  make  a  credulous  and  willing  jury  believe  ther^ 
is  a  chain  where  there  is  no  chain. 

It  is  claimed  that  other  testimony  was  improperly  admitted,  viz.,  that 
of  R.  A.  Rutherford,  his  wife  and  others,  in  behalf  of  the  State,  over 
the  objections  of  accused.  The  objections  may  be  summarized  in  this, 
that  witnesses  were  examined  as  laymen  as  to  the  sanity  of  defendant. 
The  objection  was  that  they  did  not  qualify  themselves  to  speak  on  the 
subject.  In  the  case  of  many  of  these  witnesses  their  opinions  were  based 
on  simple,  casual  observations,  without  intimate  acquaintance  or  even 
a  friendly  association.  We  admit  the  law  to  be  that  testimony  of  that 
character,  when  based  on  a  proper  predicate,  is  admissible,  but  the  predi- 
cate is  the  criterion.  If  it  does  not  exist,  then  the  evidence  is  vicious. 
The  rule  is  that  the  witness  shall  address  himself  to  the  court  and  qualify 
himself,  and  if  pronounced  qualified,  then  he  may  detail  the  facts,  as  well 
as  give  an  opinion  to  the  jury,  on  the  issue  of  sanity  or  insanity.  Because 
the  trial  court  may  pronounce  the  witness  qualified  does  not  qualify  him 
in  law.  It  may  for  the  occasion  enable  the  witness  to  testify,  but  the 
ruling  of  the  court  on  qualification  is  subject  to  review,  as  much  so  as  if 
the  issue  involved  market  values.  It  must  appear  that  the  acquaintance 
of  the  witness  with  the  party  is  such  as  to  enable  him  to  form  correct 
conclusions  as  to  the  mental  condition.  Thomas'  Case,  41  Texas,  63,  and 
cases  subsequent  thereto. 
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The  rule  is  but  one  way.  The  witness  must  be  qualified,  from  knowl- 
edge of  and  association  with  the  party,  to  speak  to  his  manner  of  life, 
his  daily  walk  and  conversation,  his  action,  his  eyes,  and  other  Indicia 
which  read  into  the  mind  and  enable  the  observer  to  speak,  with  some 
degree  of  certainty  and  reason,  otherwise  any  man  who  has  seen  another 
one  time  without  speaking  to  him  would  be  competent  to  prejudice  a 
case  by  uttering  an  Opinion  upon  that  about  which  he  knows  nothing. 
There  is  reason  in  the  rule.  The  reason  should  be  adhered  to.  for,  take 
the  reason  away,  and  the  rule  falls.  Webb's  Case,  5  Texas  Criminal  Ap- 
peals, 608. 

It  will  be  noted  by  the  court  that  the  evidence  on  the  question  of  the 
sanity  of  the  accused  was  conflicting,  materially  so. 

Drs.  Swearingen,  McLaughlin,  Smoot,  and  Tally  were  of  the  opinion 
that  accused  was  insane  in  July.  The  other  experts  who  were  examined 
on  the  defendant's  evidence  also  said  he  was  insane.  The  State's  experts, 
on  the  State's  evidence,  thought  him  sane.  On  this  great  and  material 
conflict  of  evidence  on  this  vital  point  defendant  deemed  it  within  the 
rules  and  practice  that  are  observed  to  reach  the  truth,  or  at  least  aid- 
ful  in  the  effort  to  reach  the  truth  and  solve  the  issue,  to  submit  to  the 
jury  standard  authorities  in  evidence  on  the  subject  of  insanity,  and 
oflPered  to  do  so,  but  the  offer  was  refused  by  the  court.  Afterward  coun- 
sel proposed  to  read  the  authorities,  as  part  of  his  argument  to  the  jury. 
This  was  also  refused.  The  point  was  reserved  by  bill.  Wade  v.  DeWitt, 
20  Texas,  400,  401. 

Where  the  text  is  pertinent  and  applicable  to  the  issue,  and  is  of  stand- 
ard authors  on  the  subject  matter,  the  privilege  to  have  the  authority 
before  the  jury  is  valuable.  We  know  this  character  of  evidence  and  its 
use  is  largely  under  the  control  and  subject  to  the  discretion  of  the 
court,  but  that  discretion  may  be  abused,  and  we  submit  that  the  discre- 
tion in  this  instance  was  abused. 

Take  the  situation  as  it  was — a  diversity  of  opinion  on  the  part  of  the 
medical  experts,  the  mind  of  the  jury  necessarily  left  in  doubt,  the 
burden  of  proof  put  on  the  defendant — ^what  could  have  so  well  furnished 
appropriate  light  by 'which  the  difficulty  could  have  been  solved  as  the 
fountain  of  knowledge  or  information  from  which  the  experts  get  their 
license  to  speak?  Take  away  the  record  of  medical  science,  deprive  the 
experts  of  that  source  of  information,  and  put  them  on  the  stand,  and 
they  would  stare  as  a  rule  as  blankly  as  a  new-bom  calf.  But  when  they 
have  crammed  themselves  from  the  books  they  speak  glibly  and  dog- 
matically, when  in  nine  cases  out  of  ten  they  never  had  charge  of  a 
diseased  mind  (unless  it  be  their  own)  in  their  lives,  even  if  they  ever  saw 
a  human  being  being  afflicted  with  mental  disorder.  The  books  are  com- 
piled from  the  experience  of  ages,  and  represent  probably  approximate 
truth.  Where  is  the  policy  or  the  wisdom  of  proscribing  the  fountain 
of  knowledge  and  accepting  in  place  of  it  a  rehash  of  the  text  by  those 
who  have  in  reality  and  in  truth  no  more  ability  to  comprehend  and  as- 
similate it  than  the  average  juror? 
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Expert  testimony,  particularly  by  medical  men,  is  worthy  of  the 
very  least  weight,  recognition,  or  respect.  Such  is  the  known  fact  by 
the  decision  of  most  courts,  that  it  is  indeed  mere  theory,  ineffective  and 
inoperative  in  practice.  The  courts  dare  not  so  charge,  but  it  is  per- 
mitted, with  its  contradiction,  crudeness,  unreliability  and  imperfections, 
to  go  to  the  jury  as  truth. 

It  is  time,  if  there  were  no  experiences  other  than  those  furnished  by 
this  case,  for  this  court  and  all  other  courts,  to  take  a  bold,  firm,  im- 
movable stand  against  the  wrongs  that  are  perpetrated  by  the  testimony 
of  medical  experts  in  murder  cases.  At  the  very  best,  it  is  not,  in  dig- 
nity, weight,  or  credibility,  equal  to  a  circumstantial  link  in  a  chain  of 
evidence. 

A  question  was  raised  as  to  the  predicate  laid  by  some  of  the  medical 
men,  particularly  Drs.  Graves,  Wooten,  Wooten  &  Wooten,  by  them- 
selves, to  authorize  them  to  testify  as  experts  as  to  the  mental  condition 
of  the  defendant,  and  especially  his  condition  at  the  time  of  the  alleged 
killing. 

It  will  be  remembered  that  the  issue  was  not  as  to  sanity  at  the  trial, 
but  sanity  at  the  time  of  the  acts  charged.  The  extent  of  the  knowledge 
of  any  and  all  of  them  of  defendant  was  very  limited.  They  saw  him  in 
jail.  Dr.  Graves  had  some  acquaintance  with  him,  and  so  did  Dr.  T.  D. 
Wooten,  but  Drs.  Joe  and  Goodall  Wooten  only  saw  him  in  jail  on  two 
occasions — once  for  a  short  time,  when  they  went  to  measure  his  head, 
and  again,  at  the  instance  of  the  State,  they  interviewed  him  to  deter- 
mine his  sanity.  While  they  made  some  tests  as  to  his  then  condition, 
they  had  no  knowledge  of  him,  or  if  any,  the  most  casual,  prior  to  that 
time.  Dr.  T.  D.  Wooten  was  present  only  once  at  the  head  measurement, 
but  he  had  known  defendant  before,  and  had  had  some  business  trans- 
actions with  him.    None  of  them  had  heard  the  testimony  in  the  case. 

The  testimony  of  experts,  when  they  are  able  men  and  supported  by 
full  knowledge  of  the  facts,  is  but  weak.  It  is  a  grave  thing  for  any  man 
to  try  to  determine  the  condition  of  the  human  mind — whether  sound  or 
unsound,  in  or  out  of  balance,  whether  he  knows  right  from  wrong,  has 
will  power  or  not  to  refrain  from  doing  an  act,  or  if  impelled  thereto  or 
not,  by  impulse,  hallucination,  or  delusion. 

However,  these  experts  had  no  difficulty  after  their  hasty  examination, 
superficial  and  limited  in  character,  fouj  months  after  the  act,  in  saying 
defendant  was  sane  of  mind  on  24th  July,  1896 — knew  right  from 
wrong — had  discretion  to  do  or  not  to  do,  and  possessed  the  requisite  will 
power  to  refrain  from  doing  a  thing  he  knew  was  wrong.  They  had  no 
difficulty  in  reading  through  the  mind  they  found  to  be  a  thoroughly 
sane  one  four  months  before. 

Under  all  the  facts  and  circumstances  of  this  case  we  have  no  hesitancy 
in  asserting  that  the  testimony  of  these  experts  was  based  on  an  insuflB- 
cient  predicate,  that  it  was  not  credible,  and  ought  not  to  have  been  cast 
into  the  scales  of  life  and  death.  It  was  amateurish,  experimental,  haz- 
ardous, and  murderous. 
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The  only  correction  that  can  be  administered  to  such  xmjndicial  pro- 
ceedings, in  the  way  of  guessing  a  man^s  life  away,  must  come  from  this 
court.  The  power  lies  here,  and  can  be  applied.  If  not  applied,  and  ap- 
plied firmly  and  radically,  the  lives  of  men  will  become  playthings. 

It  is  not  a  matter  bounded  by  the  judicial  discretion  of  the  trial  court. 
It  is  substantial  and  material,  involving  a  great  principle  of  evidence^ 
and  is  worthy  the  deepest  and  most  deliberate  thoughts  this  court  can 
give  it. 

Dr.  B.  K.  Smoot  was  a  witness  for  defendant;  was  offered  as  a  lay  wit- 
ness for  defendant.  He  had  known  him  from  his  childhood,  intimately. 
On  his  knowledge  of  him  and.  his  life  he  was  of  the  opinion  that  he  was 
an  insane  man,  and  had  been  so  for  years.  He  was  then  asked  what  books, 
etc.,  he  had  read  on  the  human  mind,  etc.,  and  he  answered,  showing 
more  than  usual  reading,  and  being  a  man  of  large  intellect  and  great 
ability,  a  question  was  put  to  him  as  an  expert,  he  having  heard  the  evi- 
dence. He  was  not  allowed  to  answer  his  opinion.  He  was  then  asked 
a  hypothetical  question,  based  on  the  evidence.  The  answer  was  not 
allowed.    A  bill  was  taken. 

What  is  an  expert?  In  the  better  sense  he  is  one  "who  is  conversant 
with  the  subject  matter  on  questions  of  science,  skill,  trade,  and  others 
of  the  like  kind.''    Best's  Prin.  of  Ev.,  sec.  346. 

In  another  sense,  he  is  one  "who  is  instructed  by  experience."  Again^ 
one  **who  is  professionally  acquainted  with  the  science  or  practice."  An 
expert  need  not  necessarily  be  a  professional  man.  By  no  means.  If  he 
has  studied  the  subject  matter  of  inquiry,  and  understands  it,  he  may  give 
his  opinion  the  same  as  if  he  were  a  professor  of  the  art  or  science. 

Some  cases  say  that  if  a  man  has  studied  medicine  he  may  answer  as 
an  expert  on  that  science,  but  that  does  not  admit  him  to  give  his  opinion 
on  a  question  of  the  mind.  The  human  mind  is  one  thing,  the  human 
body  another.  The  man  who  has  studied  the  mind  may  speak  to  it.  If 
his  study  has  been  limited,  that  fact  goes  to  the  credibility.  Experts  tes- 
tify, it  might  be  stated,  from  three  positions:  first,  a  knowledge  of  the 
subject  of  inquiry;  second,  from  having  heard  the  testimony  concerning 
that  subject;  third,  from  having  all  the  evidence  in  regard  to  the  subject 
of  inquiry  repeated  to  him.  Dr.  Smoot  came  under  all  three  conditions. 
He  knew  the  subject  of  inquiry,  the  defendant,  and  was  acquainted  with 
the  human  mind,  the  status  or  condition  of  which  was  the  exact  subject 
of  inquiry,  as  it  existed  at  a  period  in  the  defendant.  He  had  heard  the 
evidence  and  the  evidence  was  repeated  to  him.  He  stood  in  a  command- 
ing position  to  speak  with  force,  power,  and  truth  upon  the  very  question 
on  which  the  jury  had  to  pass.  He  was  ruled  away,  and  the  defendant 
suffered,  was  legally  injured,  in  that  he  was  deprived  of  evidence  material 
to  his  defense. 

The  foUoXving  proceedings  were  also  perpetuated  by  bill: 

When  the  expert.  Dr.  M.  M.  Smith,  was  on  the  stand,  he  stated  under 
objection  that  one  of  the  reasons  why  he  believed  defendant  was  sane  and 
his  actions  or  demeanor  on  the  trial  were  simulated,  was  that  in  passing 
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through  a  raised  window  way  in  coining  in  and  leaving  the  cbnrtroom, 
he  always  bowed  or  lowered  or  stooped  his  head  to  prevent  striking 
it  against  the  lower  frame  of  the  sash,  which  was  not  raised  high 
enough  to  pass  under  in  an  ereot  position.  This  was  objected  to  be- 
cause it  was  not  matter  relevant  to  the  issues  on  hearing,  and  was  cal- 
culated to  mislead  the  jury  and  prejudice  the  defendant.  Thereafter, 
on  the  next  day,  the  deputy  sheriff  who  had  charge  of  defendant  in  bring- 
ing him  in  and  escorting  him  from  the  courthouse  was  put  on  the  stand 
to  prove  that  soon  after  the  expert.  Smith,  had  testified,  court  adjourned, 
and  that  in  going  out  of  the  courtroom  through  the  window  the  defend- 
ant did  not  lower  his  head,  but  struck  it  against  the  said  window  frame. 
Objection  was  urged  earnestly  against  the  reception  of  that  evidence, 
because  irrelevant,  immaterial,  in  and  of  itself  on  the  issues,  and  calcu- 
lated to  do  defendant  the  gravest  harm;  but  he  was  overruled  and  said 
evidence  let  in. 

Before  proceeding  with  the  several  bills  of  exception  reserved  by  the 
defendant  to  the  charge  of  the  court,  before  the  same  was  read  to  the 
jury,  appellant  desires  to  direct  the  attention  of  the  court  to  paragraph 
11  of  the  charge,  which  is  clearly  and  unmistakably  fundamental  error, 
and  does  not  give  the  jury  the  law  of  the  case,  and  is  as  follows: 

"Now,  if  you  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant,  Eugene  Burt,  in  Travis  County,  State  of  Texa%  on 
or  about  July  24,  A.  D.  1896,  as  charged  in  the  indictment,  unlawfully^ 
with  malice  aforethought,  with  a  sedate  and  deliberate  mind,  and  formed 
design  to  kill,  did  kill  Anna  M.  Burt,  by  then  and  there  striking,  beating, 
and  wounding  the  said  Anna  M.  Burt  upon  her  head  and  face  with  4 
hatchet  and  some  heavy  instrument,  thereby  fracturing  the  skull  and  the 
bones  of  the  face  of  said  Anna  M.  Burt,  and  then  and  there  tying  tightly 
around  the  throat  and  neck  of  said  Anna  M.  Burt  a  handkerchief,  thereby 
strangling  and  suffocating  the  said  Anna  M.  Burt,  and  by  then  and  there 
wrapping  around  the  head  and  body  of  said  Anna  M.  Burt  a  blanket, 
and  securely  tying  same  thereon  with  rope^  and  then  and  there  throwing 
said  Anna  M.  Burt,  so  wrapped  and  tied,  in  a  cistern  partially  filled  with 
water,  sufficient  to  submerge  the  body  of  said  Anna  M.  Burt;  or  if  the 
said  defendant  did  with  malice  aforethought  so  JciU  said  Anna  M,  Burty  by 
either  one  or  by  all  of  the  means  above  enumerated^  you  will  find  the  defend- 
ant guilty  of  murder  in  the  first  degree,  and  so  state  in  your  verdict,  and 
fix  his  punishment  at  death  or  confinement  in  the  State  penitentidry  for 
life,  as  you  may  determine,  and  so  state  in  your  verdict." 

That  part  of  said  charge  which  is  italicized  is  separated  from  the  pre- 
ceding portion  of  said  paragraph  by  the  disjunctive  conjunction  "or,"  and 
makes  said  charge  in  express  terms,  plain,  direct,  and  positive,  and  tells 
the  jury  to  find  the  defendant  guilty  of  murder  in  the  first  degree  upon 
malice  aforethought  without  express  malice.  The  first  part  of  said  para- 
graph directs  the  jury  that  if  "the  defendant,  Eugene  Burt,  in  Travis 
County,  State  of  Texas,  on  or  about  July  24,  A.  D.  1896,  as  charged  in 
the  indictment,  unlawfully  with  malice  aforethought,  with  a  sedate  and 
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deliberate  mind  and  formed  design  to  kill,  did  kill  Anna  M.  Burt,  by 
striking,  beating,  and  wounding,"  etc.,  they  will  find  the  defendant  guilty 
of  murder  in  the  first  degree,  and  fix  his  punishment  at  death,  or  confine- 
ment in  the  penitentiary  for  life.  While  the  latter  part  of  said  paragraph, 
in  the  plainest  and  most  direct  manner  possible  tells  the  jury  that :  "Or 
if  the  said  defendant  did  with  malice  aforethought  so  kill  said  Anna 
M.  Burt,  by  either  one  or  all  of  the  means"  enumerated  in  the  indictment, 
they  will  find  the  defendant  guilty  or  murder  in  the  fir^t  degree,  and 
assess  his  punishment  accordingly. 

What  does  this  last  proposition  mean?  To  what  does  the  word  "so^  refer? 
Or  if  the  killing  was  done  with  malice  aforethought  by  either  one  or  by 
all  of  the  means  above  mentioned.  The  condition  of  the  mind  is  left  off, 
save  that  it  must  be  in  a  state  of  malice  aforethought.  Not  cool,  delib- 
erate, and  operating  under  a  formed  design,  but  simply  burdened  with 
malice  aforethought.  So  killed  by  means  above  mentioned.  Killed  by 
the  means  above  mentioned.  By  the  means  above  mentioned.  What 
means  were  above  mentioned?  The  hatchet  and  blows — ^the  handker- 
chief and  strangulation,  the  water  and  drowning.  The  condition  of  the 
mind,  mentioned  in  the  forepart  of  the  subdivision,  is  not  reached  and 
included  by  the  word  "so."  It  is  expressly  limited  in  express  terms,  to  the 
means  used  in  effectuating  the  death — ^the  instruments  used,  and  the 
manner  in  which  they  were  used.  Suppose  we  read  the  charge,  with  the 
"means  mentioned  above,**  in  place  of  the  word  "so.**  What  would  the 
reading  be? 

"Or  if  the  defendant  did  kill  with  malice  aforethought  said  Anna  M. 
Burt,  by  striking,  beating,  and  wounding  the  said  Anna  M.  Burt  upon 
her  head  and  face  with  a  hatchet  and  some  heavy  instrument,  thereby 
fracturing  the  skull  and  the  bones  of  the  face  of  said  Anna  M.  Burt,  and 
then  and  there,  etc.,  etc.,  you  will  find  the  defendant  guilty  of  murder  in 
the  first  degree.** 

What  degree  of  murder  would  such  facts,  if  believed,  constitute  in  law? 
A  reading  of  the  Code  answers  the  question. 

As  stated,  the  defense  in  this  case  was  insanity.  The  court  charged  in 
the  usual  terms,  placing  the  burden  of  proof  on  the  defendant.  The 
charge  was  excepted  to  and  bill  reserved. 

The  rule  hitherto  in  this  State  on  that  subject  is  embodied  in  the 
charge  of  the  court.  But  it  has  never  had  the  concurrence  of  an  undi- 
vided bench  since  the  organization  of  this  court.  It  may  not  be  that  a 
dissent  has  been  noted  in  every  case  where  the  question  has  come  under 
review,  but  the  dissent  has  been  present  nevertheless,  and  must  remain 
present  as  long  as  the  judge  who  delivered  the  dissenting  opinion  in  case 
of  King  V.  State,  9  Texas  Criminal  Appeals,  515,  is  a  member  of  the  court. 
And  the  doctrine  so  announced  is  held  in  Davis  v.  United  States,  160  U. 
S.,  471. 

There  was  lacking  in  all  the  evidence  in  this  case  any  that  showed 
motive,  cause,  or  reason  for  the  alleged  murder — and  was  also  lacking 
in  every  vestige  of  fact,  circumstance,  or  thing  which  tended  to  point  to 
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motive,  cause,  or  reason  for  the  killing  on  the  part  of  defendant.  Under 
this  condition  the  court  charged  over  the  objection  and  exception  of  de- 
fendant as  follows,  in  the  seventh  subdivision  of  the  charge :  "Or  do  the 
facts  and  circumstances  in  the  case  show  such  a  reckless  disregard  of 
human  life  as  necessarily  includes  the  formed  design  against  the  life  of 
the  person  slain?  If  they  do,  the  killing,  if  it  amounts  to  murder,  would 
be  upon  express  malice/' 

The  objection  was,  that  this  paragraph  of  the  charge  presented  a 
phase  of  criminal  homicide,  and  of  murder  in  the  first  degree,  which  does 
not  arise  out  of  all  the  facts  or  any  of  them  in  evidence,  and  is  in  no  way 
applicable  to  this  case.  Such  a  charge  would  be  the  law  in  some  cases^ 
but  whenever  and  wherever  applicable  the  facts  are  peculiar,  and  relate 
to  where  the  murderous  strokes  are  aimed  at  mankind,  and  fall  on  one  or 
more  individuals,  because  he  or  they  came  within  reach  of  the  slayer. 

The  charge  of  the  court  must  be  confined  to  the  issues  raised  by  the 
evidence.    Mayfield's  Case,  23  Texas  Crim.  App.,  645. 

A  charge  which  has  no  application  to  the  evidence  is  radical  error. 
Boren's  Case,  Id.,  28;  Wills.  Crim.  Law,  sec.  2337. 

To  constitute  murder  in  the  first  degree  the  killing  must  be  done  by 
poison,  starving,  torture,  or  with  express  malice,  or  committed  in  the 
perpetration  of  certain  offenses  named.    Penal  Code,  art.  711. 

Judge  Willson,  in  summing  up  the  authorities  on  the  subject  of  murder 
in  the  first  degree,  says:  "There  must  have  existed  in  the  slayer  at  the 
time  of  the  homicide  a  sedate  and  deliberate  mind,  and  a  formed  design 
to  kill  the  deceased,  or  to  do  him  some  serious  bodily  harm,  which  caused 
the  death  of  the  deceased.  The  malevolence  must  be  directed  at  the  de- 
ceased as  its  object.  There  must  be  a  specific  intention  to  take  the  life 
of  the  deceased,  or  to  do  him  serious  bodily  harm,  the  doing  of  which 
subsequently  caused  his  death." 

The  court  charged  as  follows,  in  the  eighth  subdivision  of  charge  ini 
chief:  "There  is,  however,  no  definite  space  of  time  necessary  to  inter- 
vene between  the  formed  design  to  kill  and  the  actual  killing;  a  single 
moment  of  time  may  be  sufficient;  all  that  is  required  is  that  the  mind 
be  cool  and  deliberate  in  forming  its  purpose,  and  that  the  design  to  kill 
is  formed  while  the  mind  is  in  such  calm  and  sedate  condition." 

The  objection  in  exact  substance  was,  "that  there  was  no  evidence  on 
which  to  base  the  charge."  That  charge  is  applicable  when  there  has 
been  a  contest — a  physical  contention — an  assault,  a  harm,  a  hurt— or 
other  matter  of  that  character,  where  passion  has  been  aroused,  etc.  The 
law  has  its  channels,  and  never  overflows  its  banks.  When  there  is  an 
overflow,  harm,  injustice,  and  a  distortion  of  the  law  follows.  The  court 
will  see  that  this  is  not  a  case  for  such  a  charge  as  that.  The  charge  forces 
the  juror's  mind  away  from  the  issues  made  by  tlw  evidence,  and  com- 
pels it  to  a  consideration  of  issues  not  raised.  In  this  case,  if  defendant 
did  the  killing,  he  was  uninfluenced  by  passion  of  the  blood — ^but  by 
some  far  reaching  and  deliberate  scheme  that  was  not  even  broached. 
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much  less  elucidated  by  the  evidence.  There  was  no  ground  for  the 
charge.  It  had  no  place  in  the  case,  and  presented  an  issue  with  which 
the  jury,  in  the  law  of  this  case,  had  nothing  to  do.  What  had  the  jury 
to  do  with  moments  or  cooling  time — ^as  to  when  intention  was  formed? 
There  .never  was  a  more  deliberate  murder,  carefully  planned,  and  skill- 
fully executed.  This  part  of  the  charge  was  alien  matter — and  natu- 
rally drew  the  minds  of  jurors  off  to  a  provoked  killing  where  it  was 
questionable  as  to  the  condition  of  the  slayer's  mind. 

In  addition  to  what  we  have  said,  as  to  where  the  burden  of  proof  be- 
longs, when  the  question  of  insanity  is  raised,  we  call  to  the  attention  of 
the  court  the  following  part  of  subdivision  19  of  the  charge. 

'T[f  the  State  has,  as  before  explained,  proved  the  facts  which  consti- 
tute the  offense  charged  in  the  bill  of  indictment,  your  next  inquiry  will 
be,  has  the  defendant  established  by  proof  his  plea  of  insanity,  or  has  it 
been  established  from  any  source?  If  it  has,  the  law  excuses  him,  and 
you  should  acquit  him.'* 

The  specific  objection  was  and  is,  that  the  charge  fails  to  state  how  the 
fact  of  insanity  is  to  be  proved — ^by  a  preponderance  of  the  evidence  or 
otherwise — ^and  because  it  fails  to  charge  the  reasonable  doubt,  and  puts 
the  burden  of  proof  on  that  issue  on  the  defendant. 

The  contention  is,  that  even  if  the  burden  of  proof  was  on  defendant, 
that  then,  when  the  proof  has  by  its  force,  credibility,  and  volume  raised 
a  reasonable  doubt  as  to  whether  defendant  was  or  was  not  insane,  he 
was  at  that  stage  or  in  that  condition  of  the  evidence  entitled  to  the  ben- 
efit of  the  reasonable  doubt,  and  the  charge  should  have  so  stated. 

The  court  charged  among  other  things,  in  paragraph  20  of  the  charge, 
as  follows:  "But  this  unsoundness  of  mind,  or  affection  of  insanity,  must 
be  of  such  a  degree  as  to  create  an  uncontrollable  impulse  to  do  the  act 
charged,  by  overriding  the  reason  and  judgment  and  obliterating  the 
sense  of  right  and  vrrong,  depriving  the  accused  of  the  power  of  choos- 
ing between  right  and  wrong,  as  to  the  particular  act  done.'* 

This  part  of  the  charge,  in  the  use  of  the  word  obliterating,  was  ex- 
treme— ^harsh — ^not  only  not  called  for  by  the  facts,  but  unauthorized  by 
the  law  on  the  subject  matter  charged  about.  The  law  does  not,  before  it 
will  excuse  crime,  require  an  obliteration  of  the  sense  of  right  and  wrong, 
but  only  that  the  mind  shall  be  so  impaired  that  the  judgment  and  the 
reasoning  powers  do  not  comprehend  the  relations  between  right  and 
wrong. 

The  court  charged  in  paragraph  26  of  the  charge  thus:  'There  has 
been  certain  evidence  admitted  for  your  consideration,  of  the  examina- 
tion of  the  defendant  by  certain  expert  witnesses  since  he  has  been  con- 
fined in  jail,  and  of  pertain  acts  and  conduct  of  defendant  since  Ws  con- 
finement in  jail  on  this  charge,  and  his  conduct  during  this  trial.  This 
testimony  was  only  admitted  for  the  purpose  of  explaining  or  throwing 
light  upon  the  sanity  or  insanity  of  the  defendant,  at  the  time  of  the 
alleged  commission  of  the  offense  for  which  he  is  on  trial,  if  it  does  throw 
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any  light  upon  such  question^  and  not  for  the  purpose  of  showing  that 
defendant  committed  the  offense  for  which  he  is  on  trial,  and  you  will 
only  consider  such  evidence  for  the  purpose  for  which  it  was  admitted." 
Was  this  charge  the  law?  That  is  to  say,  was  it  that  character  of  evi- 
dence that  should  have  been  nominally  limited?  If  not,  it  was  technical 
error  to  give  it,  and  the  law  requires  a  reversal  of  the  case.  Where  a 
charge  recites  that  if  defendant  be  guilty  he  should  be  punished  not  less 
than  two  nor  more  than  five  years — ^when  the  penalty  was  not  less  than 
two  nor  mcfre  than  seven — the  error,  though  clearly  in  defendant's  favor, 
is  reversible  error.  It  is  in  the  nature  of  fundamental  error.  Should  this 
evidence  have  been  limited?  The  purpose  for  which  evidence  is  limited 
is  to  prevent  it  being  used,  to  the  prejudice  of  defendant,  on  other  points 
than  that  to  which  it  is  directed.  Thus,  in  a  case  for  perjury,  where  a 
judgment  is  introduced  to  show  the  issues  decided,  it  must  be  limited,  or 
else  it  may  be  taken  by  the  jury  as  decisive  of  the  fact  of  perjury,  and  so 
in  other  cases.  But  here  this  limited  evidence  had  no  element  in  it  to 
prove  guilt  of  defendant,  but  was  only  pointed  at  mental  condition.  If, 
however,  it  was  proper  to  limit  its  operation  and  effect,  then  all  the  evi- 
dence on  that  subject  should  have  been  limited  also,  such  as  that  of  Dr. 
Davis,  Burdett,  Gibson,  Dr.  Graves,  Butherford,  and  others,  who,  not 
being  experts,  yet  testified  on  the  same  line  with  experts — that  is  to  say, 
they  testified  from  observation  of  defendant's  mental  condition  before 
and  after  the  alleged  killing.  If  the  one  was  subject  to  limitation,  so 
was  the  other — ^and  in  either  view,  limitation  or  no  limitation,  the  charge 
was  error. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. — Appellant 
was  convicted  of  murder  in  the  first  degree,  and  his  punishment  assessed 
at  death. 

The  record  discloses  the  most  brutal  murder  that  ever  came  before  this 
court  for  review.  While  circumstantial,  the  evidence  as  to  the  killing  is 
strong  and  convincing.  This  killing  was  practically  admitted  on  the  trial, 
and  insanity  relied  upon  as  a  defense  of  the  acts  of  human  butchery 
shown  in  this  record.  There  is  some  evidence,  strictly  hearsay  in  its 
nature,  tending  to  show  traces  of  insanity  in  remote  relatives  of  appellant. 
There  is  no  evidence,  however,  tending  to  show  that  appellant  was  ever 
so  afilicted.  Nor  was  he  ever  regarded  in  any  other  way  than  a  sane  man 
until  the  startling  announcement  was  made  during  the  progress  of  this 
trial.  Pretermitting  at  present  a  discussion  in  detail  of  the  proof,  suffice 
it  to  say,  out  of  six  experts  called  upon,  none  regarded  him  as  insane  save 
and  except  two,  who  express  the  opinion  that  he  was  insane  at  the  time  of 
the  homicide.  The  facts,  however,  upon  which  thay  base  their  conclu- 
sion are  at  variance  with  the  great  weight  of  authority  and  recognized 
rules  governing  and  determining  the  question  of  sanity.  And  when 
tested  by  recognized  rules,  the  facts  and  reasons  they  give  as  sustainin^^ 
their  view  will  show  that  appellant  was  sane  at  the  time  of  the  commis- 
sion of  the  crime,  was  sane  at  the  trial,  and  that  there  was  no  evidence. 
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when  so  tested,  indicating  that  he  was  insane  at  any  time.  As  against 
this  theory,  the  State  contends  that  the  killing  was  upon  express  malice 
aforethought,  the  existence  of  which  necessarily  implies  the  presence  and 
existence  of  suflBcient  reason  and  will  power  to  render  appellant  amenable 
to  the  punishment  fixed  by  law  for  the  crime  of  murder.  Motive,  malice> 
reason,  and  cause  for  this  killing  are  made  manifest :  first,  from  the  fact 
that  a  quarrel  and  dispute  between  appellant  and  his  wife  occurred  on  the 
night  of  the  killing;  second,  his  pecuniary  embarrassment  and  his  sale 
of  the  household  furniture;  his  precipitate  flight  in  order  to  avoid  pros- 
ecution under  indictments  then  pending  against  him  in  the  District 
Co^^t  of  Travis  County^  all  of  which  establish  sufficient  motive  for  the 
killing,  and  will  sustain  the  judgment  for  murder  in  the  first  degree. 

The  numerous  assignments  of  error  relied  upon  by  appellant  for  a  re- 
versal may  be  considered  under  the  following  heads:  1.  The  alleged 
error  of  the  court  in  permitting  the  expert  witnesses  to  answer  hypotheti- 
cal questions  propounded  by  the  State,  for  the  alleged  reason  that  the 
same  were  not  based  upon  all  of  the  undisputed  facts  in  evidence.  2.  The 
improper  admission  of  the  evidence  of  Miss  Carrie  Sparks.  3.  The  want 
of  a  proper  predicate  for  the  admission  of  opinions  of  experts  and  non-. 
experts  on  the  question  of  sanity.  4.  The  alleged  errors  in  the  charge  of 
the  court.  Various  errors,  referable  in  a  general  way  to  the  above,  are 
also  complained  of.  All  of  which  will  be  considered  in  the  ordeir  dis- 
cussed in  the  brief  for  appellant. 

1.  As  preliminary  to  a  discussion  of  the  bill  of  exceptions  reserved  by 
appellant,  objecting  to  the  hypothetical  questions  propounded  by  the 
district  attorney  to  the  experts,  it  is  submitted  that  the  questions  sought 
to  be  raised  by  this  bill  are  stated  in  such  a  general  way — ^leaving  this 
eouri;  to  inference  and  reference  to  the  entire  statement  of  facts  in  order 
to  ascertain  what  particular  phases  of  the  evidence  were  omitted  in  pro-, 
pounding  the  hypothetical  questions — that  th^bill  is  therefore  defective 
and  not  entitled  to  consideration  at  the  hands  of  this  court.  What  is 
^neant  by  the  expression,  "all  the  evidence,^'  or  "all  the  undisputed  evi- 
dence," as  used  in  this  bill  of  exceptions,  is  left  to  conjectur  .  Do  counsel 
mean  that  the  State  should  have  included  all  of  the  evidence  tending  to 
shed  light  upon  the  question  of  sanity  (obviously  this  is  all  that  would 
be  included),  or  do  they  mean  that  the  question  ^ould  have  embraced  all 
ttie  evidence  of  whatever  nature  introduced  upon  the  trial.  Looking  to 
the  bill,  we  fail  to  find  an  answer,  but  the  court  is  left  to  conjecture  as 
to  what  is  meant  or  intended  by  the  grounds  of  objection  stated  in  the 
bill.  A  bill  of  exceptions  to  be  entitled  to  consideration  should  clearly 
and  distinctly  set  forth  the  errors  complained  of,  and  be  complete  within 
itself,  without  reference  to  other  portions  of  the  record.  Therefore  the 
objection  should  state  what  facts  were  omitted,  in  order  to  enable  the 
trkl  coiurt  to  readily  pass  upon  the  question  of  the  materiality  or  neces- 
sity of  including  the  facts  or  theories  in  the  question;  and  the  bill  of 
exceptions  should  dispose  tbis,^  ioi  order  to  enable  this  coiurt  to  pasa  upon 
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the  identical  questions  raised.  The  determination  as  to  whether  a  hypo- 
thetical question  should  be  allowed  is  one  for  the  court  to  determine. 
The  form  of  the  question,  its  length,  as  to  what  it  should  or  should  not 
contain,  are  all  questions  primarily  vested  in  the  discretion  of  the  court. 
Rogers  on  Exp.  Test.,  sees.  26-38;  Lenning  v.  State,  1  Chand.  (Wis.), 
178;  State  v.  Bowman,  78  N.  C,  509;  Hunt  v.  Gas  Light  Co.,  8  Gray, 
169;  Daltz  v.  Morris,  17  N.  Y.  Sup.,  202. 

As  stated  in  the  last  case  cited,  "a  question  should  not  be  so  framed 
as  to  permit  the  witness  to  roam  through  the  evidence  and  gather  the 
facts  as  he  may  consider  them  to  be  proved,  and  then  state  his  conclu- 
sions concerning  them."  Neither  should  this  court  be  required  to  roam 
through  the  statement  of  facts  in  order  to  determine  what  facts  were  im- 
properly admitted  in  propounding  the  hypothetical  question.  The  bill 
should  state  it,  and  not  leave  it  to  conjecture  or  speculation.  The  rule 
is  well  settled  that  the  hypothetical  question  should  not  be  based  on  con- 
troverted questions  of  fact,  nor  should  it  involve  contradictory  or  incon- 
sistent theories.  It  is  not  the  duty  of  an  expert  to  reconcile  conflicting 
evidence.  This  is  the  peculiar  province  of  the  jury,  and  the  inhibitions 
against  its  invasion  by  either  court  or  witness  is  well  established.  Neither 
should  the  hypothetical  question  embrace  questions  of  law  or  be  based 
upon  the  opinions  of  other  experts.  Davis  v.  State,  35  Ind.,  496 ;  Guettig 
V.  State,  66  Ind.,  94;  Connelly  v.  People,  63  N.  Y.,  464. 

It  is  obvious,  therefore,  that  the  objection  should  indicate  the  fact  or 
facts  omitted,  in  order  to  enable  the  trial  court  to  determine  whether 
it  would  be  consonant  with  the  known  rules  of  evidence  to  include  them 
in  the  hypothetical  question. 

Counsel  in  an  elaborate  and  ingenious  brief  set  forth  what  they  term 
eight  undisputed  facts  that  should  have  been  included  in  the  hjrpothetical 
question;  and  if  it  should  be  conceded  that  the  bill  of  exceptions  is  suffi- 
cient to  raise  the  question;  then  it  is  contended  by  the  State  that  no  error 
is  shown:  First,  because  the  question  propounded  by  the  district  attor- 
ney substantially  embraced  all  the  undisputed  evidence  tending  to  shed 
light  on  the  question  of  sanity  at  the  time  of  the  commission  of  the  of- 
fense; second,  because  the  appellant  propounded  a  hypothetical  question 
to  the  experts,  embracing  all  the  evidence,  both  disputed  and  undisputed, 
and  obtained  the  opinions  of  the  various  experts  on  their  respective  theo- 
ries of  the  case,  thus  leaving  it  to  the  jury  to  pass  on  the  controverted 
questions  of  fact  and  apply  the  opinions  of  the  experts  to  the  facts  they 
found  or  believed  to  be  established.  Therefore  every  fact,  theory,  or  in- 
ference deducible  from  the  circumstances  of  the  case,  tending  to  shed 
light  upon  the  question  of  sanity,  was  placed  before  the  expert  witnesses, 
and  they  expressed  their  opinion  on  the  different  theories  presented. 
This  enabled  the  jury  to  determine  the  disputed  facts  and  apply  the 
opinion  of  the  experts  to  the  main  fact  in  issue,  to  wit,  the  sanity  of  the 
defendant  at  the  time  of  the  murder.  This  is  made  clear  by  the  trial 
court's  explanation  to  the  bill  of  exceptions,  as  follows: 
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"This  bill  is  allowed  with  this  qualification  and  explanation:  The  evi- 
dence in  the  case  was  very  voluminous  and  in  part  contradictory.  The  fact 
of  the  killing  itself  relied  on  by  the  defense  as  one  of  the  strongest,  if  not 
only  ground  showing  insanity,  was  one  of  the  disputed  facts  in  the  case^ 
provable  only  by  circumstances,  and  it  was  impossible  to  form  a  hypo- 
thetical case  assuming  all  the  evidence  in  the  case  to  be  true,  because 
there  was  no  direct  evidence  of  the  killing,  and  said  evidence  was  con- 
tradictory in  part,  and  the  court  stated  to  counsel  that  the  State  would 
be  allowed  to  state  a  hypothetical  case  based  upon  the  assumption 
that  her  testimony  was  true  and  embracing  all  the  evidence  for  the 
State,  and  to  ask  the  opinion  of  the  witness  based  upon  such  hypothesis; 
and  that  the  defendant  would  be  allowed  to  state  a  hypothetical  case 
based  upon  the  assumption  that  his  testimony  was  all  true,  and  on  all 
reasonable  inferences  to  be  drawn  from  such  testimony,  and  to  express 
his  opinion  based  upon  such  hypothetical  case.  The  State  embraced  all 
its  testimony  in  its  hypothetical  question,  and  upon  the  assumed  truth 
of  said  question,  the  witness  stated  his  opinion  that  defendant  was 
sane.  The  defendant  then  put  its  hypothetical  case  to  witness,  based  on 
the  assumption  that  all  his  testimony  was  true  and  based  on  the  assump- 
tion that  all  reasonable  inferences  to  be  drawn  from  his  testimony  were 
true,  including  the  fact  that  defendant,  without  reason,  motive,  or  cause, 
killed  his  wife  and  children,  upon  which  question  witness  answered  that 
upon  such  hypothesis  he  would  say  the  defendant  was  insane.  All  the 
evidence  was  embraced  and  included  in  the  State's  hypothetical  question 
and  defendant's  hypothetical  question  combined." 

This  clearly  shows  that  the  opinions  of  the  several  experts  were  based 
upon  all  the  facts  proved  and  on  all  reasonable  inferences  to  be  drawn 
from  the  testimony,  including  the  assumed  fact  on  the  part  of  appellant 
that  he  killed  his  wife  and  children  without  reason,  motive,  or  cause. 
This  last  assumption  of  fact  was  disputed  by  the  State  on  the  trial,  and 
is  here  disputed.  It  was  therefore  proper  for  the  State  to  omit  this  dis- 
puted fact,  as  well  as  all  other  disputed  facts,  from  the  hypothetical  ques- 
tion propounded  to  the  expert  witness.  This  rule  is  well  established  in 
this  State,  and  is  supported  by  the  great  weight  of  authority. 

"If  the  expert  has  not  heard  the  testimony  (as  in  this  case),  each  side 
to  the  issue  has  a  right  to  an  opinion  from  the  witness  upon  any  hypothe- 
sis reasonably  consistent  with  the  evidence,  and  if  raeagerly  presented  in 
the  examination  on  one  side,  it  may  be  fully  presented  on  the  other;  the 
whole  examination  being  within  the  control  of  the  trial  court,  whose 
duty  it  is  to  see  that  it  is  fairly  and  reasonably  conducted."  Leache  v. 
State,  22  Texas  Crim.  App.,  279 ;  Lovelady  v.  State,  14  Texas  Crim.  App., 
545;  Buswell  on  Insanity,  sec.  263;  Rogers  on  Exp.  Test.,  p.  265;  Whart. 
Crim.  Ev.,  419;  Jones  on  Ev.,  sees.  373,  374. 

The  rule  is  succinctly  stated  by  Mr.  Jones,  as  follows :  "It  is  sufficient 
if  the  question  fairly  states  such  facts  as  the  proof  of  the  examiner  tends 
to  establish  and  fairly  presents  his  claim  or  theory.  It  can  not  be  ex- 
38  Texas  Crim.  App.— 27 
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pected  that  the  interrogatory  will  include  the  proofs  or  theory  of  the 
adversary,  since  this  would  require  a  party  to  assume  the  truth  of  that 
which  he  generally  denies."  This  is  the  universal  rule  in  both  criminal 
and  civil  cases.  State  v.  Hanley,  34  Minn.,  430;  Ballard  v.  State,  19 
Neb.,  609;  People  v.  Augsbury,  97  N.  Y.,  501;  State  v.  Anderson,  10  Ore., 
448;  Conway  v.  State,  118  Ind.,  482;  Baker  v.  State,  30  Fla.,  41;  McFall 
V.  State,  32  111.'  App.,  4G3;  Stearns  v.  Field,  90  N.  Y.,  640;  Nave  v. 
Tucker,  70  Md.,  15;  Hathaway  v.  Ins.  Co.,  48  Va.,  335;  Daniel  v.  Aldrich, 
42  Mich.,  58;  Meeker  v.  Meeker,  74  Iowa,  352;  Woolner  v.  Spaulding,  65 
Miss.,  204;.  Jackson  v.  Beurcham,  20  Col.,  532. 

"Counsel  may  frame  the  hypothetical  question  upon  the  hypothesis  of 
the  truth  of  all  the  evidence,  or  of  certaim  facts  assumed  to  be  proved 
for  the  purpose  of  the  inquiry.  The  question  is  not  improper  simply  be- 
cause it  includes  only  a  part  of  the  facts  in  evidence."  Rogers  on  Exp. 
Test.,  p.  65;  Williams  v.  State,  64  Md.,  384. 

Again :  "Each  side  in  an  issue  of  fact  has  its  theory  of  what  is  the 
true  state  of  facts  and  assumes  that  it  can  prove  it  to  be  so  to  the  satis- 
faction of  the  jury,  and  so  assuming,  shapes  hypothetical  questions  to 
experts  accordingly,  and  such  is  the  correct  practice."  Connely  v. 
People,  83  N.  Y.,  464;  Davis  v.  State,  35  Ind.,  496;  Guettig  v.  State,  66 
Ind.,  94;  Goodwin  v..  State;  96  Ind.,  550;  People  v.  Goldson,  76  Cal., 
328;  Coyle  v.  Com.,  104  Pa  St.,  117. 

If,  then,  the  district  attorney  omitted  any  material  undisputed  fact 
(which  we  do  not  admit)  the  appellant  is  in  no  position  to  complain,  for 
it  is  clear  that  on  cross-examination  he  elicited  the  opinion  of  the  expert 
witness  upon  all  the  facts  and  theories  arising  from  all  the  evidence  and 
circumstances  in  the  case.  It  is  well  settled  that  this  court  will  not  re- 
verse under  such  circumstances. 

As  said  by  Mr.  Bogers,  *^hen  the  hypothetical  question  has  been  im- 
properly allowed  because  not  including  certain  facts  it  should  have  em- 
braced, the  error  is  cured  if  the  cross-examination  has  supplied  the  omis- 
sion and  placed  before  the  witnesses  all  the  facts  necessary  to  the  forma- 
tion of  an  opinion."  See  Bogers  on  Exp.  Test. ;  Van  Housen  v.  Cam- 
eron, 54  Mich.,  384. 

By  reference  to  the  evidence  and  theories  advanced  on  the  question  of 
insanity,  it  is  plain  that  if  the  district  attorney  had  assumed  as  true  all 
the  various  theories  contended  for  by  appellant  and  included  by  him  in 
his  hypothetical  question,  it  would  have  been  tantamount  to  an  abandon- 
ment of  this  prosecution  and  condonation  of  this  most  atrocious  murder. 
Counsel  for  appellant  assumed  as  an  undisputed  fact,  first,  that  the  kill- 
ing was  without  reason,  motive,  or  cause.  As  stated  before,  this  was 
never  admitted  or  assumed  by  the  State,  but  on  the  contrary  this  assump- 
tion was  disputed  from  the  beginning.  The  fact  that  appellant  and  his 
wife  were  together  alone  in  his  house  when  Miss  Carrie  Sparks  passed 
there  and  heard  a  woman's  voice  pitched  in  a  high  key,  saying,  "I  will 
stand  this  no  longer,"  circumstantially  shows  a  controversy  and  quarrel 
between  defendant  and  his  wife.    They  were  together  in  the  house  alone. 
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and  she  was  mnrdered  on  the  same  night.  These  undisputed  facts  are 
suflBcient  to  sustain  the  theory  of  the  State  that  there  was  both  cause 
and  motive  for  the  killing;  especially  when  considered  in  connection  with 
his  impecunious  condition;  that  he  had  received  notice  to  quit  the  house 
in  which  he  lived;  that  his  creditors  were  pressing  hard  upon  him;  that 
prosecutions  for  forgery  were  pending,  for  which  he  was  under  bond; 
that  his  sureties  were  about  to  surrender  him;  the  appropriation  of  the 
money  arising  from  the  sale  of  his  household  goods;  his  precipitate  and 
unexplained  flight  to  Chicago — ^all  furnish  ample  proof  of  motive,  cause, 
and  reason  sufficient  for  his  class  of  moral  perverts  to  commit  crime. 
This  theory  is  intensified  when  we  view  him  on  the  day  following  the 
murder,  busily  engaged  in  boxing  the  bloody  garments  and  bedclothes; 
the  hatchet  with  which  he  committed  the  foul  murder;  he  was  dis- 
covered by  the  cook  sitting  alone  in  the  kitchen  with-  his  hands  before 
his  face  as  if  crying;  his  statement  to  her  that  he  had  trouble — ore  all 
potent  evidences  of  a  guilty  conscience,  accusing  and  rebuking  him  for 
his  terrible  and  fiendish  crime. 

In  view  of  this  array  of  inculpatory  circumstances,  I  can  not  see  how 
any  sane  district  attorney  could  have  conceded  that  this  killing  was  with- 
out motive,  cause,  or  reason.  Therefore  the  trial  court  properly  refused 
to  compel  counsel  for  the  State  to  assume  as  true  these  controverted 
facts  in  his  hypothetical  question.  For  him  to  have  done  so  would  have 
been  equivalent  to  an  invasion  of  the  province  of  the  jury,  whose  pre- 
rogative it  is  to  determine  the  existence  or  nonexistence  of  disputed 
facts.  I  apprehend  such  a  doctrine  will  never  receive  the  sanction  of  this 
court,  but  will  be  rejected,  as  has  been  done  by  every  court  that  has  yet 
passed  upon  the  question. 

As  said  by  Mr.  Jones  in  his  work  on  evidence,  section  374:  "Clearly 
it  is  not  the  province  of  the  expert  to  act  as  judge  or  jury.  Hence  all 
questions  calling  for  his  opinions  should  be  so  framed  as  not  to  call  upon 
him  to  determine  controverted  questions  of  fact,  or  to  pass  upon  the 
preponderance  of  testimony.  Thus,  it  would  obviously  be  improper  to 
ask  the  witness  to  state  his  opinion  upon  all  the  testimony  in  the  case 
or  to  any  given  question,  if  the  truth  of  part  of  such  evidence  were  in 
dispute.  When  the  question  is  so  framed  as  to  call  upon  the  expert  to 
determine  on  which  side  the  evidence  preponderates,  or  to  reconcile  con- 
flicting statements,  he  is  in  effect  asked  to  decide  the  merits  of  the  case, 
which  is  a  duty  wholly  beyond  his  province.  Whatever  liberality  may  be 
allowed  in  calling  for  the  opinions  of  experts  or  other  witnesses,  they 
must  not  usurp  the  province  of  the  court  and  jury  by  drawing  those  con- 
clusions of  law  or  fact  upon  which  the  decision  of  the  case  depends." 
Page  V.  State,  61  Ala.,  16;  State  v.  Cole,  94  N.  C,  958;  Reed  v.  State, 
62  Miss.,  405;  Bennett  v.  State,  67  Wis.,  69,  46  Am.  Rep.,  26;  McNaugh- 
ton's  Case,  10  C.  &  F.,  200;  Gas  Co.  v.  Towlson,  139  U.  S.,  551. 

"The  truth  of  facts  assumed  by  the  question  is  in  doubtful  cases  a  ques- 
tion for  the  jury,  and  if  they  find  that  the  assumed  facts  are  not  proved, 
they  should  disregard  the  opinions  based  upon  such  hypothetical  ques- 
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tions/'  Rogers  on  Exp.  Test.,  sec.  373.  See  People  v.  Doley,  54  Mich., 
148;  Trumbull  v.  Richardson,  69  Mich,  400;  U.  S.  v.  McClue,  1  Curtis 
C.  C,  p.  9;  1  Greenl.  on  Ev.,  sec.  640;  1  Whart.  on  Ev.,  sec.  452. 

If  the  rule  was  as  contended  by  appellant,  expert  witnesses  would  be 
permitted  to  usurp  the  functions  of  the  jury  and  decide  controverted 
questions  of  fact. 

2.  No  error  is  shown  in  the  refusal  of  the  trial  court  to  exclude  the 
testimony  of  Miss  Carrie  Sparks,  to  the  effect  that  about  7  p.  m.  on  the 
night  of  the  killing,  when  opposite  defendant's  house,  she  heard  a 
woman's  voice  raised  in  a  high  key,  saying,  "I  will  stand  this  no  longer.'* 
It  is  objected  that  this  evidence  was  not  in  rebuttal  of  the  defendant's 
case,  but  on  the  line  of  the  State's  case.  This  is  not  tenable,  for  the 
reason  that  defendant  claimed  there  was  no  motive,  cause,  or  reason  for 
the  killing.  As  it  was  shown  that  Burt  and  his  wife  were  the  only  two 
persons  in  the  house  at  that  time,  this  evidence  rebutted  the  theory  of 
the  defendant,  and  tended  to  affirmatively  show  a  quarrel — ^a  cause  for 
the  killing.  The  rule  in  regard  to  excluding  testimony  at  this  stage  of 
the  proceeding,  unless  in  rebuttal,  might  be  invoked  to  exclude  cumu- 
lative, irrelevant,  or  impeaching  testimony.  It  is  within  the  discretion  of 
the  court  to  enforce  the  rule  when  the  occasion  demands,  but  if  is  be- 
yond the  power  of  the  court  to  exclude  any  relevant  evidence  necessary 
to  the  due  administration  of  justice,  and  tending  to  shed  light  on  the 
main  fact  in  issue,  when  same  is  offered  before  the  argument  is  con- 
cluded. 

Article  698,  Code  of  Criminal  Procedure,  reads  as  follows:  'The  court 
shall  allow  testimony  to  be  introduced  at  any  time  before  the  argument  of 
a  case  is  concluded,  if  it  appear  that  it  is  necessary  to  a  due  administra- 
tion of  justice."  This  clearly  enjoins  upon  the  trial  court  the  duty  of 
allowing  testimony  to  be  introduced  at  any  time  before  the  argument  is 
concluded,  if  it  appear  to  be  necessary  to  the  due  administration  of  jus- 
tice. The  action  of  the  trial  court  in  this  regard  will  not  be  revised  on 
appeal  unless  it  clearly  appears  that  injustice  has  been  done.  Farris  v. 
State,  26  Texas  Crim.  App.,  105;  Nally  v.  State,  28  Texas  Crim.  App., 
387;  Hendricks  v.  State,  Id.,  416;  Malton  v.  State,  29  Texas  Crim.  App., 
527;  Laurence  v.  State,  31  Texas  Crim.  App.,  601;  Gonzales  v.  State,  32 
Texas  Crim.  Rep.,  611. 

"On  a  trial  for  murder,  where  a  witness  had  testified  to  having  heard 
the  voice  of  a  woman  at  defendant's  house  the  evening  preceding  the 
homicide,  and  counsel  for  the  State  asked  the  witness  ^Did  the  noise 
sound  as  if  the  person  was  in  joy  or  distress,  as  if  she  was  laughing  or 
crying,  or  if  as  she  was  suffering  pain  or  enjoying  pleasure,  or  if  as  she 
was  making  a  mere  idle  noise,  as  if  nothing  was  the  matter?'  the  wit- 
ness answered  that  it  sounded  like  a  woman's  voice  crying.  This  was  held 
admissible."  Maleck  v.  State,  33  Texas  Crim.  Rep.,  14.  Maleck  and  his 
wife  were  at  home  when  witness  heard  this.  His  wife  was  murdered  dur- 
ing the  night.    Maleck  suffered  the  penalty  of  the  law;  so  should  Burt. 
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3.  In  regard  to  the  objection  that  no  sufficient  predicate  was  laid  for 
the  introduction  of  the  opinion  of  the  nonexpert  witnesses  Rutherford 
and  wife,  Gibson,  and  Warmoth,  an  inspection  of  the  record  will  show 
that  the  witnesses  gave  their  opinions  after  detailing  long  acquaintance 
with  appellant  and  stating  the  facts  upon  which  they  based  their  opinions. 
Witness  Gibson  had  known  him  eleven  years,  and  detailed  at  length  a 
business  transaction  he  had  with  appellant  just  prior  to  the  homicide. 
As  said  by  the  trial  court  in  his  explanation  of  the  bill  of  exceptions  on 
this  point,  "Witness  based  his  opinion  on  the  facts  detailed  at  length, 
and  not  alone  upon  the  facts  detailed  in  this  bill."  Witness  Rutherford 
related  many  facts,  together  with  long  acquaintance  and  close  observa- 
tion. He  said:  "I  talked  with  defendant  numberless  times;  I  discussed 
all  kinds  of  topics  with  him."  The  other  witnesses  lived  neighbors  to 
him,  saw  and  talked  with  him  daily,  observed  his  conduct  toward  his 
family  and  related  in  detail  facts,  and  said  they  never  saw  anything  un- 
usual or  out  of  the  ordinary  with  him. 

The  law  does  not  prescribe  what  facts  the  witness  shall  state  in  order 
to  give  his  opinion  on  the  question  of  sanity;  it  is  sufficient  if  he  states 
the  facts  upon  which  the  opinion  is  based. 

4.  No  error  is  shown  by  the  refusal  to  permit  the  introduction  in  evi- 
dence of  excerpts  from  works  on  medical  jurisprudence,  or  the  refusal  of 
the  court  to  permit  counsel  to  read  same  as  the  views  of  the  authors,  as 
a  part  of  his  speech.  The  trial  court  in  explaining  this  bill  says :  "Coun- 
sel were  allowed  to  read  any  or  all  of  said  extracts  as  his  own  views  or  as 
part  of  his  speech,  which  he  proceeded  to  do,  reading  most  of  said  ex- 
tracts from  manuscript  copies  from  said  books."  Mr.  Jones  says:  "Ac- 
cording to  the  clear  weight  of  authority,  scientific  books  and  treatises 
can  not  be  received  as  evidence  of  the  matters  of  opinion  which  they  con- 
tain" Sec.  593.  See  Com.  v.  Wilson,  1  Gray,  338;  Boyle  v.  State,  57 
Wis.,  472,  46  Am.  Rep.,  41. 

The  objection  to  this  character  of  testimony  is  threefold :  First,  opin- 
ions on  such  questions  are  constantly  undergoing  changes,  therefore  it 
would  be  impossible  to  tell  whether  the  author  still  entertained  the  same 
views;  second,  it  would  be  hearsay  evidence;  third,  such  testimony  would 
be  without  the  sanction  of  an  oath,  and  the  adverse  party  would  not  be 
confronted  with  the  witness,  and  would  have  no  opportunity  of  cross- 
examination.  See  Ashwood  v.  Kittridge,  12  Cush.,  193,  59  Am.  Dec, 
178;  Ins.  Co.  v.  Bratt,  55  Md.,  200. 

In  some  cases  when  the  inquiry  relates  to  the  exact  sciences,  the  rule 
has  been  relaxed,  and  tables  of  logarithms,  of  weights  and  measures,  and 
of  interest,  have  been  submitted,  but  on  questions  not  falling  within  the 
exact  sciences,  that  is,  when  a  proposition  is  not  susceptible  of  demonstra- 
tion according  to  known  and  arbitrary  rules,  the  evidence  is  excluded. 
Jones  on  Ev.,  594. 

On  the  proposition  that  the  court  erred  in  refusing  to  permit  counsel 
to  read  extracts  from  said  authors  to  the  jury,  he  cites  Wade  v.  Dewitt, 
20  Texas,  398.    If  this  case  be  adopted  as  the  proper  authority  to  govern, 
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then  no  error  is  shown,  for  this  case  vests  the  question  in  the  sound  dis- 
cretion of  the  court. 

'^t  has  been  repeatedly  held  that  the  extent  to  which  counsel  may  in 
argument  be  permitted  to  read  from  books,  whether  legal  or  scientific, 
is  a  matter  confided  to  the  sound  discretion  of  the  court,  and  one  which 
this  court  will  not  revise,  unless  it  is  made  to  appear  that  this  discretion 
has  been  abused  to  the  prejudice  of  the  defendant."  Cross  v.  State,  11 
Texas  Crim.  App.,  87;  Hines  v.  State,  3  Texas  Crim.  App.,  483;  Bowen 
v.  State,  3  Texas  Crim.  App.,  617;  Bingham  v.  State,  6  Texas  Crim. 
App.,  169;  Foster  v.  State,  8  Texas  Crim.  App.,  248. 

No  abuse  of  discretion  is  shown  in  this  case.  The  court  permitted  the 
extracts  to  be  read  as  part  of  counsel's  speech,  but  refused  to  sanction 
it  as  evidence.  The  great  weight  of  authority  is  against  permitting  the 
practice  of  reading  scientific  books  to  the  jury  at  all.  The  practice  is 
not  under  any  circumstances  allowed  in  England.  See  Bex  v.  Crouch, 
1  Cox  Crim.  C,  94;  Rex  v.  Taylor,  13  Cox  Crim.  C,  77. 

"The  same  objections  which  have  been  deemed  sufficient  to  exclude 
scientific  treatises  as  evidence  would  seem  to  be  equally  potent  against 
the  right  of  counsel  to  read  extracts  therefrom  as  a  part  of  their  argu- 
ment to  the  jury.  It  is  difficult  to  see  how  any  distinction  can  be  made 
between  the  two  cases  and  how  any  such  right  can  be  recognized  by  any 
court  which  maintains  the  inadmissibility  of  the  treatise  in  evidence." 
Rogers  on  Exp.  Ev.,  sec.  179;  People  v.  Wheeler,  60  Cal.,  581,  44  Am. 
Rep.,  70;  59  Am.  Dec,  178,  and  notes. 

5.  A  proper  understanding  of  the  record  will  effectually  dispose  of 
the  matters  complained  of  in  subdivisions  5,  7,  and  8  of  appellant's 
brief. 

These  matters  refer  to  the  evidence  given  by  Drs.  Joe  and  Qoodall 
Wooten  and  Dr.  M.  M.  Smith  in  reference  to  the  sanity  of  appellant  sev- 
eral weeks  prior  to  the  trial,  and  on  the  trial. 

The  first  objection  raised  is  as  to  the  predicate  laid  to  authorize  Drs. 
Wooten  to  testify  as  to  appellant's  sanity  at  the  lime  of  the  commission  of 
the  offense.  This  is  urged  in  argument,  while  the  record  shows  that 
neither  of  these  gentlemen  testified  to  anything  based  upon  their  exam- 
ination in  jail  except  as  to  the  condition  of  appellant's  mind  at  the  time 
of  examination  in  jail  and  on  the  trial.  The  trial  court  says:  "This  bill 
is  allowed  with  the  following  explanation  and  qualification:  That  the 
question  asked  the  witness  was  whether  or  not  from  his  examinations  of 
defendant,  and  the  facts  to  which  he  had  testified,  he  was  insane  at  the 
time  of  such  examinations,  instead  of  on  July  24,  1896.  To  which  ques- 
tion the  witness  answered,  that  in  his  opinion  the  defendant  was  not  in- 
sane at  the  time  of  such  examinations,  which  was  a  few  days  before  this 
trial  began." 

As  to  the  predicate  and  their  qualifications  as  experts,  it  appears  that 
these  gentlemen  are  graduates  of  the  best  school  of  medicine  in  the 
United  States.  They  su])jected  appellant  to  a  rigid  examination  in  ac- 
cord with  the  most  scientific  metliods  known  to  the  medical  profession. 
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They  made  fourteen  measurements  of  his  head,  and  compared  the  meas- 
urements and  diagram  drawn  therefrom  with  twelve  hundred  normal 
craniums,  with  the  result  of  finding  appellant's  head  normal  in  almost 
every  particular.  Various  tests  were  then  made  as  to  will  power,  by 
standing  him  erect  with  eyes  closed  and  heels  together,  taking  "knee 
jerks'*  in  this  attitude;  and  altogether  applying  known  and  recognized 
infallible  tests,  then  making  comparative  tests.  To  read  the  testimony 
of  these  gentlemen  will  force  the  admission  of  their  qualification  in  every 
particular.  Dr.  Smith  and  Mr.  Hughes  testified  to  certain  acts  of  appel- 
lant during  the  trial  as  tending  to  show  the  condition  of  his  mind  at  that 
time,  and  putting  it  beyond  question  that  he  was  simulating.  It  occurs 
to  me  that  the  defense  is  in  no  position  to  complain  in  this  regard,  as  he 
had  made  profert  of  appellant  and  his  conduct  upon  the  trial,  calling 
special  attention  to  this  in  order  to  show  that  he  was  insane.  This  gave 
the  State  the  right  to  traverse  this  by  cross-examination,  or  by  indepen- 
dent testimony  tending  to  explain  or  contradict  the  theory  advanced  by 
the  acts  introduced  by  appellant. 

But  it  is  insisted  that  appellant  was  in  jail  and  had  not  been  warned 
when  the  examination  was  made  by  the  medical  experts;  therefore  the 
result  of  the  examination  or  anything  learned  in  that  way  could  not  be 
given  in  evidence.  This  as  an  unexplained  abstract  proposition  might 
require  notice  and  consideration  at  your  hands,  but  when  considered,  as 
it  must  be,  in  the  light  of  the  surrounding  circumstances  attending  its 
introduction  in  evidence,  its  competency  and  admissibility  is  put  beyond 
controversy.    Adams  v.  State,  34  Texas  Crim.  Rep.,  472. 

Appellant  asserts  that  his  execution  would  be  judicial  murder.  The 
trial  court  and  district  attorney  are  arraigned  in  scathing  and  terrific 
terms,  and  this  court  appealed  to  in  the  most  solemn  manner  to  correct 
what  they  please  to  term  an  "unjudicial  proceeding."  Now,  if  these 
assertions  and  implications  be  true,  justice  demands  a  correction ;  but  be- 
fore you  proceed  to  enter  judgment  on  these  matters,  your  attention  is 
directed  to  the  record.  Looking  there  you  will  fail  to  find  corroboration 
of  the  extraordinary  position  assumed  by  appellant  in  argument  in  this 
case. 

What  are  the  facts  in  this  regard?  Drs.  Wallace,  Worshara,  Swear- 
ingen,  Wooten,  Wooten,  and  Tally,  at  the  instance  of  the  defense,  made 
an  examination  of  appellant  while  in  jail  with  a  view  of  testing  the  ques- 
tion of  his  sanity.  Two  of  the  seven  experts  making  this  examination 
were  called  by  appellant  as  witnesses  and  gave  testimony  to  the  effect  that 
appellant  was  insane,  basing  their  opinions  in  part  upon  what  they  saw 
of  appellant  in  jail.  What  peculiar  "sanctity  or  divinity  hedges  around" 
expert  testimony  that  it  can  not  be  traversed,  criticised,  or  cross-exam- 
ined? Some  theorist  may  contend  that  this  character  of  testimony  is 
beyond  question,  cavil,  cross-examination,  or  dispute;  but  such  doctrine 
has  never  found  lodgment  or  recognition  in  the  laws  of  the  land.  Such 
testimony  stands  upon  the  same  basis  as. other  testimony.     It  may  be 
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criticised,  qualified,  contradicted,  limited,  or  impeached  the  same  as  any 
evidence  given  in  the  trial  of  a  case.  When  either  party  offers  in  evi- 
dence any  relevant  fact  or  circumstance  tending  to  prove  or  disprove  any 
disputed  issue  in  the  trial  of  a  cause,  the  right  to  contradict  or  explain 
such  testimony  immediately  accrues  to  the  opposing  party.  This  right 
is  exercised  by  cross-examination,  or  by  the  introduction  of  independent 
contradictory  evidence,  or  by  both.  This  is  fundamental.  Therefore  the 
State  had  the  right  to  and  did  offer  in  evidence  the  testimony  of  Drs. 
Wallace,  Worsham,  Wooten,  Wooten  &  Wooten,  and  Dr.  Mat  Smith,  most 
of  whom  were  present  at  the  instance  of  the  defense  when  said  examina- 
tion was  made. 

Their  evidence  in  this  regard  was  confined  to  the  question  of  sanity  at 
the  time  the  examination  was  made  and  at  the  time  of  the  trial,  and  was 
permissible  as  tending  to  contradict  the  experts  who  said  he  was  insane, 
and  shed  light  on  the  question  of  his  sanity  at  the  time  of  the  commission 
of  the  offense,  and  was  by  the  charge  of  the  court  properly  limited.  It 
would  be  a  strange  doctrine,  indeed,  that  would  permit  a  defendant  to 
select  and  introduce  isolated  exculpatory  facts,  and  then  refuse  to  permit 
the  State  to  contradict  or  explain  them.  This  would  be  a  travesty  upon 
justice,  and  in  violation  of  the  fundamental  rules  underlying  and  govern- 
ing the  ascertainment  of  the  truth  of  any  fact  in  issue. 

6.  Regarding  the  exclusion  of  the  testimony  of  Dr.  Smoot,  as  an  ex- 
pert, it  is  deemed  sufficient  to  say  that  he  is  a  doctor  of  divinity,  and  not 
a  doctor  of  medicine,  and  made  no  pretense  or  claim  to  being  an  expert  on 
diseases  of  the  mind.  It  is  true  the  examination  developed  that  he  had 
read  many  books  on  moral  and  mental  philosophy — ^nothing,  however, 
out  of  the  ordinary  course  of  study  necessary  to  the  attainment  of  polite 
accomplishments  in  his  profession,  as  distinguished  from  a  special  study 
of  insanity.  The  trial  court  qualifies  this  bill  as  follows:  "That  witness 
was  offered  as  an  expert  witness,  and  objection  sustained  because  witness 
did  not  qualify  himself  as  an  expert,  and  he  had  already  testified  as  a  lay- 
man as  to  defendant's  sanity,  as  shown  by  the  statement  of  facts." 

It  is  hard  to  conceive  how  this  witness,  not  even  claiming  to  be  an  ex- 
pert or  pretending  to  know  or  give  the  clinical  history,  pathological 
theories,  prognosis,  diagnosis,  or  treatment  of  any  disease  of  the  brain, 
or  any  form  of  sanity,  could  possibly  be  regarded  as  an  expert.  Tinder 
the  predicate  laid  as  it  appears  in  this  record  he  was  clearly  incompetent 
to  testify  as  an  expert.  There  would  be  as  much  reason  to  require  the 
superintendent  of  the  lunatic  asylum  to  define  the  shades  of  doctrinal 
difference  between  the  Seventh  Day  Adventist  and  the  Hardshell  Baptist 
as  there  would  to  have  required  or  permitted  Dr.  Smoot  to  testify  as  an 
expert  in  this  case. 

7.  Appellant  assails  the  charge  of  the  court  in  five  particulars.  The 
objections  will  be  discussed  in  the  order  presented  by  appellant,  except 
the  objection  that  the  charge  places  the  burden  of  proof  of  insanity  upon 
the  defendant,  which  will  be  discussed  last. 
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As  preliminary  to  a  discussion  of  the  charge,  I  will  state  there  is  not 
a  line,  sentence,  or  word  in  the  entire  charge  not  authorized  and  de- 
manded by  the  evidence  and  approved  by  the  great  weight  of  authority. 

(1.)  It  is  contended  that  the  latter  clause  of  paragraph  11  gave  the 
jury  the  option  to  find  defendant  guilty  of  murder  in  the  first  degree 
upon  either  express  or  implied  malice.  This  paragraph  of  the  charge 
when  read  as  a  whole  and  considered  in  connection  with  the  paragraph 
defining  express  malice,  is  not  open  to  the  objection  urged.  The  first 
subdivision  of  this  paragraph  informs  the  jury  that  if  appellant  "did,  as 
charged  in  the  indictment,  unlawfully,  with  malice  aforethought,  with 
a  sedate  and  deliberate  mind  and  formed  design  to  kill,  did  kill  Anna 
M.  Burt,  by^^  (here  all  the  means  alleged  in  the  indictment  are  set  out), 
"then  find  him  guilty  of  murder  in  the  first  degree."  The  court,  in  para- 
graphs 7,  8,  9,  and  10  properly  defined  express  malice,  and  the  jury 
were  clearly  and  distinctly  told  they  must  believe  its  existence  beyond  a 
reasonable,  doubt  before  they  would  convict  of  murder  in  the  first  de- 
gree. ^^Malice  aforethought"  includes  express  malice;  therefore  it  is  un- 
necessary to  repeat  the  definition  in  subsequent  portions  of  the  charge. 
Vela  V.  State,  33  Texas  Crim.  Bep.,  322. 

There  is,  however,  no  room  for  the  construction  urged  by  appellant, 
that  the  language  used  in  the  second  subdivision  of  this  paragraph  per- 
mits the  jury  to  find  a  verdict  of  murder  in  the  first  degree  upon  proof  of 
implied  malice,  as  it  is  clear  the  words  "so  kill,"  as  they  are  used,  relate 
and  refer  back  to  the  condition  of  mind  at  the  time  of  the  killing,  as  well 
as  the  means  used. 

The  second  subdivision  of  this  paragraph  says :  "Or  if  the  said  defend- 
ant did  with  malice  aforethought  so  kill  said  Anna  M.  Burt  by  either  one 
or  all  the  means  above  enumerated,  you  will  find  defendant  guilty  of 
murder  in  the  first  degree."  Appellant  insists  that  the  term  "so  kill' 
refers  only  to  the  means;  that  is,  to  fracture  of  the  skull,  tying  the  hand- 
kerchief around  her  neck,  submerging  her  body  in  the  water,  so  as  to 
effect  her  death  by  drowning  and  suffocation ;  and  that  it  does  not  refer 
to  the  condition  of  defendant's  mind  at  the  time  he  formed  the  design 
to  kill.  Just  how  this  construction  can  be  entertained  T  am  unable  to 
see,  as  the  means  and  the  condition  of  the  mind  are  cojoined  in  the  first 
subdivision  of  this  paragraph.  It  is  therefore  clear  that  the  term  "so  kill" 
relates  and  refers  back  to  both  the  condition  of  the  mind  and  means  used 
in  effecting  the  killing. 

(2.)  Objection  is  made  to  the  last  subdivision  of  paragraph  7  of  the 
charge,  which  reads  as  follows:  "Do  the  facts  and  circumstances  in  the 
case  show  such  a  reckless  disregard  of  human  life  as  necessarily  includes 
the  formed  design  against  the  life  of  the  person  slain.  If  they  do,  the 
killing,  if  it  amounts  to  murder,  would  be  upon  express  malice." 

It  is  objected  that  this  paragraph  presents  a  phase  of  criminal  homi- 
cide and  murder  in  the  first  degree  which  does  not  arise  out  of  the  facts 
in  evidence.  It  is  insisted  that  this  charge  is  only  applicable  when  the 
murderous  strokes  are  aimed  at  mankind  in  general  and  fall  on  one  or 
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more.  I  concede  that  this  is  illustrative  of  one  of  the  causes  that  would 
call  for  the  charge  in^question^  but  it  by  no  means  furnishes  the  only  and 
exclusive  fact  or  reason  that  would  call  for  the  charge  in  question.  Ap- 
pellant concedes  that  if  a  party  were  to  shoot  into  a  crowd  of  people, 
while  entertaining  no  specific  malice  against  the  persons  slain,  yet  the 
act  would  show  such  a  reckless  disregard  of  human  life  that  it  would  be 
sufficient  to  show  express  malice.  If  this  be  true  as  to  a  killing  where  one 
of  a  crowd  is  killed  under  circumstances  of  such  wanton  malignity,  why 
would  it  not  be  true  if  the  entire  crowd  were  slain?  The  facts  in  this  case 
show  that  he  killed  his  wife  and  two  children,  the  only  inmates  of  the 
house  beside  himself.  Their  bodies  were  found  concealed  in  the  cistern, 
tightly  bound,  hand,  foot,  and  neck — ^the  binding  of  the  neck  being  suf- 
ficient to  have  caused  death,  in  addition  to  their  skulls  appearing  to  have 
been  crushed  or  broken  by  some  blunt  instrument.  These  circumstances 
of  enormity,  cruelty,  and  deliberate  malignity  suffice  to  call  for  the  charge 
and  to  show  that  the  killing  was  done  with  express  malice — ^therefore, 
murder  in  the  first  degree.  Clark  v.  State,  29  Texas  Crim.  App.,  357; 
Cook  V.  State,  30  Texas  Crim.  App.,  607 ;  Lewis  v.  State,  15  Texas  Crim. 
App.,  647;  Swofford  v.  State,  3  Texas  Crim.  App.,  76;  Gaitan  v.  State, 
11  Texas  Crim.  App.,  544;  Spearman  v.  State,  34  Texas  Crim.  Rep.,  279. 

In  Clark's  Case,  29  Texas  Criminal  Appeals,  357,  it  appeared  that  de- 
ceased, a  peddler,  in  company  with  one  Blanks,  had  gone  to  sleep  by  a 
campfire.  Clark  in  passing  by  the  campfire  saw  them,  got  his  gun,  and 
then  went  to  the  camp  and  shot  and  killed  Williams.  Deceased  was  shot 
with  buckshot,  the  shot  entering  the  side  of  his  head,  nearly  tearing  away 
the  left  side  of  his  face.  Blanks  ran  off  and  reported  the  killing  to  the 
officers.  No  motive  whatever  was  shown  for  the  killing.  The  only  facts 
relied  on  for  proof  of  express  malice  was  the  wanton,  cruel,  and  malig- 
nant manner  of  the  killing. '  Clark  was  convicted  and  his  punishment  as- 
sessed at  death,  and  this  court  sanctioned  and  affirmed  the  judgment. 

As  said  by  Judge  Hurt  in  Lewis  v.  State,  15  Texas  Criminal  Appeals, 
665 :  "Express  malice  is  where  one  with  a  sedate  and  deliberate  mind  and 
formed  design  kills  another;  and  this  formed  design  is  evidenced,  proven, 
by  external  circumstances  discovering  that  inward  intention;  and  this 
formed  design,  inward  intention,  is  discovered,  made  manifest,  by  such 
external  circumstances  as  taking  life  by  starving,  torture,  etc.,  or  by  lying 
in  wait,  or  antecedent  menaces,  former  grudges,  and  concocted  schemes 
to  do  bodily  harm.  These  are  illustrations  of  the  external  circumstances 
which  discover  the  formed  design,  the  inward  intention,  but  they  do  not 
exhaust  the  whole  field  of  facts  and  circumstances  by  which  the  formed 
design,  the  inward  intention,  may  be  discovered.  If  it  is  shown  by  any 
fact  or  circumstance — is  made  manifest — that  one  with  a  sedate  and  de- 
liberate mind  and  formed  design  kills  another,  the  killing  would  be  upon 
express  malice,  and  these  external  circumstances  discovering  the  formed 
design  may  transpire  at  the  time  of  the  killing,  as  well  as  before.  Tor 
though  the  killing  bo  upon  a  sudden  difficulty,  it  may  be  attended  with 
such  circumstances  of  enormity,  cruelty,  deliberate  malignity,  cool,  cal- 
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culating  compassings,  or  even  calm  demeanor  and  absence  of  pasBion^  as 
will  be  sufficient  evidence  to  establish  the  inference  that  the  killing  was 
the  result  of  a  sedate,  deliberate  mind  and  formed  design  to  take  life/  " 

Wherefore  the  acts  of  cruelty  as  before  recited  called  for  and  absolutely 
demanded  the  charge  in  question. 

(3.)  The  eighth  subdivision  of  the  charge,  which  informed  the  jury, 
^There  is,  however,  no  definite  space  of  time  necessary  to  intervene  be- 
tween the  formed  design  to  kill  and  the  actual  killing,"  was  also  abso- 
lutely called  for  and  demanded  by  the  evidence  in  the  case,  in  this :  As 
before  stated,  the  evidence  while  circumstantial,  almost  positively  shows 
that  the  deceased  was  engaged  in  a  quarrel  with  Mrs.  Anna  M.  Burt  sev- 
eral hours  before  the  killing.  It  also  appears  that  after  this  quarrel  the 
nurse  returned  to  the  house,  saw  them  together,  and  he  bore  no  evidence 
of  excitement  or  anger.  Again,  the  theory  that  this  killing  was  prompted 
by  avarice,  that  is,  to  obtain  the  money  for  which  he  sold  the  household 
goods,  and  by  his  desire  to  flee  the  country  and  avoid  prosecution,  would 
indicate  that  the  design  to  kill  was  formed  prior  to  the  killing,  and  that 
the  killing  was  not  the  result  of  a  sudden  rash,  inconsiderate  impulse.  It 
was  the  duty  of  the  trial  court  to  tell  the  jury  that  the  killing  must  have 
been  the  result  of  a  previously  formed  design  to  kill,  before  he  would  be 
guilty  of  murder  in  the  first  degree.  And  in  this  connection  it  is  equally 
important,  and  sustained  by  all  the  authorities,  that  there  is  no  definite 
length  of  time  necessary  to  intervene  between  the  formation  of  the  de- 
sign and  the  actual  killing,  and  it  is  proper  to  so  inform  the  jury. 

(4.)  Paragraph  20  of  the  charge,  wherein  the  word  "obliterating*^  oc- 
cuTBy  which  is  complained  of,  is  an  exact  copy  of  the  charge  given  in  the 
Leache  Case,  22  Texas  Criminal  Appeals,  279,  and  approved  time  and 
time  again  by  this  court.  We  quote  from  said  opinion  as  follows:  "  ^A 
dafe  and  reasonable  test  in  all  cases  would  be,  that  whenever  it  should 
appear  from  all  the  evidence  that,  at  the  time  of  doing  the  act,  the  pris- 
oner was  not  of  sound  mind,  but  was  affected  with  insanity,  and  such 
affection  was  the  efficient  cause  of  the  act,  and  that  he  would  not  have 
-done  the  act  but  for  that  affection,  he  ought  to  be  acquitted.  For  in  such 
a  case  reason  would  be  at  the  time  dethroned,  and  the  power  to  exercise 
judgment  would  be  wanting.  But  this  unsoundness  of  mind  or  affection 
•of  insanity  must  be  of  such  a  degree  as  to  create  an  uncontrollable  im- 
pulse to  do  the  act  charged,  by  overriding  the  reason  and  judgment  and 
obliterating  the  sense  of  right  and  wrong  and  depriving  the  accused  of 
the  power  of  choosing  between  right  and  wrong  as  to  the  particular  act 
done.* "  P.  311.  This  charge  was  given  in  the  case  of  Hopps  v.  People, 
31  Illinois,  385,  and  approved  by  this  court.  See  Williams  v.  State,  Dal- 
las term,  1897. 

"There  must  be  a  total  want  of  reason  and  power  to  distinguish  be- 
tween right  and  wrong  in  order  to  excuse  crime."  It  must  be  a  man 
totally  deprived  of  his  understanding  and  memory.  16  How.  State 
Trials,  764;  19  How.  State  Trials,  947.  It  matters  not  how  this  is  ex- 
pressed, whether  by  the  use  of  the  term  "obliterating"  or  whether  by  tell- 


GooqIc 


Digitized  by  VjOOQ 


428  38th  Texas  Cbiminal  Ebpobts.  ITyler^ 

ing  the  jury  that  he  should  be  totally  deprived  of  his  sense  of  right  and 
wrong.  The  test  is,  if  he  can  distinguish  between  right  and  wrong  as  to 
the  particular  act,  then  he  is  amenable  to  the  law.  Therefore  it  matters 
not  how  this  is  expressed,  so  it  conveys  the  meaning  intended. 

8.  Defendant  insists,  as  the  charge  of  the  court  places  the  burden  of 
proof  upon  the  defendant  to  show  insanity,  that  this  is  erroneous  and  is 
sufficient  to  demand  a  reversal. 

The  doctrine  contended  for  by  appellant  first  found  expression  in  the 
Court  of  Appeals  of  New  York  in  1867.  See  People  v.  McCann,  16  N.  Y., 
68.  Since  then,  Michigan,  Kansas,  Nebraska,  New  Hampshire,  New 
Mexico,  Wisconsin,  and  the  Supreme  Court  of  the  United  States  have 
adopted  the  rule  contended  for  by  appellant.  As  against  this,  Alabama, 
Arkansas,  California,  Georgia,  Iowa,  Kentucky,  Louisiana,  Maine,  Massa- 
chusetts, Minnesota,  Missouri,  Nevada,  New  Jersey,  North  Carolina, 
Ohio,  Pennsylvania,  South  Carolina,  Virginia,  West  Virginia,  as  well  aa 
Texas,  have  practically  adhered  to  the  rule  as  it  has  existed  from  time  im- 
memorial, that  the  law  presumes  that  all  men  are  sane,  and  if  insanity 
of  any  person  be  alleged  it  is  incumbent  on  the  party  alleging  it  to  prove 
such  insanity.  Therefore  the  correlative  rule  obtains  that  the  burden  of 
proof  rests  upon  the  party  alleging  insanity.  Best  on  Presumptions,  57- 
70;  Greenl.  on  Ev.,  sees.  42,  372,  373,  689;  3  Starkie  on  Ev.,  404,  405; 
4  Starkie  on  Ev.,  1234,  1244,  1246;  Shelf  on  Lunacy,  60;  1  Coll.  on 
Lunacy,  61;  Whart.  on  Crim.  Ev.,  340;  Whart.  on  Homicides,  688;  Buss, 
on  Crimes;  Busw.  on  Insanity,  159,  162, 170,  et  seq. 

As  tersely  said  by  Judge  Nees,  5  Johnson,  158,  "To  say  that  sanity  ift 
not  to  be  presumed  until  the  contrary  is  proved,  is  to  say  that  insanity  or 
fatuity  is  the  natural  state  of  the  human  mind.^* 

Therefore,  following  the  universal  rule  at  common  law,  and  by  the 
great  weight  of  authority  in  this  country,  when  the  acts  constituting  the 
offense  appear,  it  devolves  upon  the  party  seeking  to  escape  the  conse- 
quences of  the  act  on  the  ground  of  insanity  to  prove  the  same,  before 
the  law  would  excuse  him  for  the  commission  of  the  act. 

Perhaps  the  strongest  contributions  to  be  found  in  legal  literature 
opposing  this  theory  is  the  opinion  of  Justice  Harlan  of  the  Supreme 
Court  of  the  United  States  (160  L".  S.,  471),  and  the  dissenting  opinion 
of  Judge  Hurt  in  Webb  v.  State,  9  Texas  Criminal  Appeals,  490,  and 
more  fully  and  elaborately  expressed  in  his  opinion  in  disposing  of  the 
case  of  King  v.  State,  9  Texas  Criminal  Appeals,  515.  To  say  that  the 
arguments  there  advanced  are  not  strong  and  persuasive  would  be  to 
admit  a  want  of  appreciation  of  the  subject  discussed.  But  from  the  view 
we  entertain,  these  arguments  should  more  properly  be  addressed  to  the 
legislative  branch  of  the  government  than  to  the  judiciary. 

After  the  adoption  by  the  Court  of  Appeals  of  New  York  of  this  rule, 
several  other  States  also  adopted  it,  after  which  this  State  enacted  articles 
40  and  52  of  the  Penal  Code,  article  722,  Code  of  Criminal  Procedure, 
which,  to  my  mind,  furnishes  the  rule  for  the  guidance  of  the  court,  and 
puts  the  question  beyond  the  domain  of  discussion.     Article  40  of  the 
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Penal  Code  provides :  "The  rule  of  evidence  known  to  the  common  law 
in  respect  to  the  proof  of  insanity,  shall  be  observed  in  all  trials  where  that 
question  is  in  issue/'  There  is  no  authentic  record  of  any  rule  at  com- 
mon law  contravening  the  proposition  above  advanced,  that  is,  that  the 
law  presumes  sanity,  and  the  burden  of  proof  to  establish  insanity  is  upon 
him  who  asserts  it.  This  was  reiterated  and  reasserted  in  the  opinion  of 
the  English  judges  in  answer  to  the  questions  propounded  to  them  by 
the  House  of  Lords,  and  continues  in  force  to  the  present  day.  As  said 
by  the  judges:  "Every  man  is  presumed  to  be  sane,  and  to  possess  a 
sufficient  degree  of  reason  to  be  responsible  for  his  crimes,  until  the  con- 
trary be  proved  to  their  satisfaction.  To  establish  a  defense  on  the 
ground  of  insanity,  it  must  be  clearly  proved  that  at  the  time  of  commit- 
ting the  act  the  accused  was  laboring  under  such  a  defect  of  reason,  from 
disease  of  the  mind,  as  not  to  know  the  nature  and  quality  of  the  act  he 
was  doing,  or,  if  he  did  know  it,  that  he  did  not  know  he  was  doing  what 
was  wrong.  If  the  accused  was  conscious  that  the  act  was  one  that  he 
ought  not  to  do,  and  if  that  act  was  at  the  same  time  contrary  to  the  law 
of  the  land,  he  is  punishable."    See  Russell  on  Crimes,  p.  19. 

But  lest  there  be  controversy  as  to  the  rule  at  common  law,  and  whether 
it  prescribes  just  where  the  burden  of  proof  lays  and  when  it  should  shift, 
the  enactment  of  article  52  of  the  Penal  Code,  it  occurs  to  me,  cuts  oft 
discussion  on  that  line,  and  fixes  the  rule  beyond  the  peradventure  of  a 
doubt.  This  article  reads  as  follows:  "On  the  trial  of  any  criminal 
action,  when  the  facts  have  been  proved  which  constitute  the  oflfense,  it 
devolves  upon  the  acccused  to  establish  the  facts  or  circumstances  on 
which  he  relies  to  excuse  or  justify  the  prohibited  act  or  omission."  This 
declaration  of  the  legislative  will  is  so  plain  and  explicit  that  there  seems 
to  be  no  room  for  construction.  However,  the  courts  in  construing  this 
article  have  universally  held,  that  "where  the  defendant  relies  upon  any 
substantive,  distinct,  independent  matter  as  a  defense,  such  as  insanity, 
nonage,  license  to  do  the  act,  or  the  like,  then  it  devolves  upon  him  to 
establish  such  defense  by  a  preponderance  of  the  evidence,  and  it  would 
not  be  error  to  instruct  in  such  case  that  the  burden  of  proving  such  de- 
fense devolves  upon  the  accused.  See  Jones  v.  State,  13  Texas  Crim. 
App.,  1;  Thomas  v.  State,  14  Texas  Crim.  App.,  200;  Donalson  v.  State, 
15  Texas  Crim.  App.,  25 ;  16  Texas  Crim.  App.,  173 ;  17  Texas  Crim.  App., 
174;  18  Texas  Crim.  App.,  71;  19  Texas  Crim.  App.,  Ill;  Leache  v. 
State  22  Texas  Crim.  App.,  279;  28  Texas  Crim.  App.,  291;  32  Texas 
Crim.  Rep ,  526. 

As  said  in  King's  Case,  and  by  Judge  Davidson,  in  Smith's  Case,  31 
Texas  Crim.  Rep.,  18:  "The  law  presumes  every  man  to  be  sane,  and 
that  presumption  alone  will  of  itself  sustain  the  burden  of  proof  which 
is  devolved  upon  the  State  in  every  criminal  case,  so  far  as  insanity  is  in- 
volved, imtil  it  is  rebutted  and  overcome  by  satisfactory  evidence  to  the 
contrary.  Naturally,  and  in  fact,  the  burden  to  rebut  this  presumption 
rests  with  and  is  upon  the  defendant,  and  he  should  be  able  to  show  his 
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insanity  clearly,  and  to  that  extent  that  the  minds  and  consciences  of  the 
jury  can  say  that  on  account  of  his  insanity  he  was  guiltless  of  entertain- 
ing the  criminal  intent  essential  to  responsibility  for  the  crime  charged/' 
To  the  same  effect  is  Smith  v.  State,  19  Texas  Crim.  App.,  96;  Qiebel  v. 
State,  28  Texas  Crim.  App.,  151;  Smith  v.  State,  22  Texas  Crim.  App., 
317. 

In  the  case  of  Boren  v.  State,  32  Texas  Criminal  Reports,  637,  it  ap- 
pears that  Hon.  Tom  Brown  (then  district  judge,  but  now  on  the  Su- 
preme bench)  charged  the  jury:  "If  you  have  found  that  the  evidence 
in  this  case  establishes  beyond  a  reasonable  doubt  that  the  defendant 
killed  said  deceased  as  charged,  under  circumstances  which  would  make 
him  guilty  of  murder  in  the  first  or  second  degree,  then,  in  order  for  the 
defendant  to  be  exempted  from  punishment  for  the  crime  he  committed, 
if  any,  upon  the  ground  of  his  insanity,  it  devolves  upon  him  (defendant) 
to  establish  by  a  preponderance  of  the  evidence,  that  at  the  time  the 
crime  was  committed  he  was  insane  to  that  degree  that  would  exempt 
him  from  punishment.^^  Judge  Hurt  in  deciding  this  case  says:  ''We 
have  with  the  greatest  scrutiny  read  the  charge  of  the  court  on  the  sub- 
ject of  insanity;  read  it  in  the  light  of  the  objections  made  to  it,  but  we 
must  say  that  the  objections  urged  are  not  well  taken  when  tested  by  the 
opinions  of  this  court.  The  writer  has  many  objections  which  could  be 
argued  to  the  principle  contained  therein,  but  my  views  on  this  subject 
have  not  prevailed,  and  I  will  urge  them  no  longer,  though  unshaken  in 
the  belief  of  their  soundness."  He  further  says:  "The  evidence  is  con- 
flicting with  regard  to  the  one  issue  in  the  case,  to  wit,  insanity.  The 
jury  decided  this  issue  against  the  appellant,  and  we  can  not  say  that  the 
verdict  is  not  sustained  by  the  evidence.  The  burden  was  on  the  defend- 
ant to  prove  insanity  by  the  preponderance  of  the  evidence ;  his  triers  say 
that  he  failed  to  do  this,  and  we  can  not  say  that  they  were  wrong." 

In  Williams  v.  State,  Wheatley  v.  State,  and  Hurst  v.  State,  Judge 
Henderson,  delivering  the  opinion  of  this  court,  adhered  and  reaffirmed 
the  doctrine  announced  in  the  King  and  Leache  cases,  and  all  the  other 
cases  upon  this  subject  in  this  State.  Judge  Brooks  in  charging  the  jury 
in  this  case  but  followed  in  the  wake  of  these  authorities,  and  as  before 
stated,  whatever  might  be  the  individual  opinion  of  the  members  of  this 
court  and  as  to  what  the  rule  should  be,  the  plain,,  unmistakable,  and 
positive  enactments  of  the  Penal  Code  above  quoted  should  prohibit  a 
change  of  the  rule  so  as  to  conform  to  the  contentions  so  ably  urged  by 
the  appellant's  counsel  in  this  case. 

As  said  by  Judge  White  in  Webb's  Case:  "We  do  not  deem  it  neces- 
sary to  unravel  or  attempt  to  answer  the  misty  mazes  and  metaphysical 
disquisitions  indulged  in  by  opposing  theorists  about  sanity  being  essen- 
tial to  criminal  intent,  and  criminal  intent  being  essential  to  punishable 
crime,  nor  their  equally  abstruse  and  obscure  views  as  to  which  side  has 
the  burden  of  proof,  when  the  sanity  of  defendant  acquires  a  status  in  the 
case."    9  Texas  Crim.  App.,  512,  513. 
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This  is  settled  by  the  common  law,  which  has  justly  been  characterized 
as  the  perfection  of  human  reason.  It  has  been  re-enacted  by  solemn 
statutory  enactments  as  manifested  by  articles  39  and  52  of  the  Penal 
Code,  and  article  722  of  the  Code  of  Criminal  Procedure.  If  appellant's 
theory  be  correct,  our  entire  system  is  wrong  and  should  be  revised,  for 
under  the  law  as  it  exists,  this  man  could  not  be  confined  as  a  lunatic 
unless  it  was  clearly  proved  that  he  was  insane.  He  could  not  avoid  a 
contract  or  ordinary  obligation  on  the  ground  of  insanity  unless  he  clearly 
established  his  insanity,  and  the  burden  of  proof  under  all  the  law  to 
which  I  have  had  access  would  devolve  upon  him.  How  then  can  it  be 
said  that  he  can  avoid  the  penalties  of  the  law  for  the  crime  of  murder 
on  a  less  degree  of  proof  than  he  could  avoid  a  contract  to  pay  money  or 
to  perform  an  obligation?  It  seems  to  me  absurd  to  say  that  the  burden 
of  proof  is  upon  him  to  establish  his  insanity  in  order  to  avoid  a  $5  con- 
tract, and  would  not  be  upon  him  to  avoid  the  pains  and  penalties  at- 
tached to  the  most  dastardly  and  shocking  crime  that  ever  blotted  the 
leaves  of  our  history.  No,  your  honors,  the  rule  should  not  be  changed, 
but  it  should  stand  as  given  by  Judge  Brooks  in  this  case.  It  is  the  rule 
that  governs  every  civilized  nation  upon  the  globe.  It  has  in  the  past, 
so  far  as  authentic  history  records,  governed  those  that  have  gone  before, 
and  is  to-day  the  rule  the  world  over,  except  in  the  few  States  above  men- 
tioned. 

9.  In  view  of  the  overwhelming  evidence  showing  defendant's  sanity  as 
against  the  naked  assertion  of  insanity,  it  occurs  to  me  no  different  result 
could  have  been  reached,  even  though  the  court  had  given  in  charge  all 
the  theories  advanced  by  appellant. 

Under  the  proof  in  this  case  defendant  could  not  be  confined  in  jail  or 
in  the  asylum  on  the  ground  of  insanity.  Nor  could  he  avoid  the  per- 
formance of  any  of  his  civil  contracts  on  such  plea,  for  the  reason,  that 
instead  of  the  proof  preponderating  in  favor  of  insanity,  it  clearly  shows 
his  sanity. 

This  is  manifest  when  we  look  to  and  carefully  weigh  the  testimony  and 
test  it  by  known  rules  in  determining  the  question  of  sanity.  If  all  the 
evidence  introduced  by  the  State  showing  sanity  be  eliminated  and  leave 
the  case  to  stand  alone  upon  the  evidence  of  defendant,  I  confidently 
assert  it  is  not  suflScient  when  tested  by  known  rules  on  the  subject  to 
overcome  the  presumption  of  sanity. 

Now  let  us  examine  the  evidence  for  defendant  on  this  question.  Dr. 
E.  M.  Swearingen  regarded  defendant  insane,  though  he  admits  that  the 
reasons  upon  which  he  arrived  at  and  bases  his  opinion  are  against  the 
weight  of  standard  authority  upon  the  subject.  He  says:  "I  saw  the 
dead  bodies  that  are  said  to  be  the  bodies  of  his  wife  and  children,  and 
they  were  horribly  mutilated  and  murdered,  and  I  said  then  it  was  the 
work  of  a  lunatic,  and  have  had  no  reason  to  change  my  opinion.  It  was 
the  horrible  butchery  of  the  whole  family  that  made  me  form  the  idea  of 
the  insanity  of  the  criminal."    Again :    "I  did  not  find  in  the  defendant 
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in  examining  him  in  jail  any  physiological  manifestation  of  fact  that  he 
was  a  congenital  moral  pervert/'  On  page  115  he  says:  "The  most  con- 
vincing fact  to  my  mind  which  makes  me  believe  the  defendant  insane  is 
that  he  killed  his  wife  and  children.  *  *  *  I  do  not  think  any  man 
sane  would  kill  his  wife  or  children.  I  know  of  no  medical  authority 
that  bears  me  out  in  this  phase  of  the  case.  I  admit  that  medical  au- 
thority is  opposed  to. me  in  this  position,  but  I  have  that  opinion  never- 
theless. *  *  *  I  think  the  defendant  understood  the  nature  and  char- 
acter of  the  act  he  committed.  I  believe  the  defendant  knew  the  act  he 
committed  that  night,  if  he  did  it,  was  wrong.  Upon  the  question  as  to 
whether  he  had  the  will  power  to  desist  from  the  commission  of  the  act, 
I  have  no  opinion.^'  ^ 

If  this  shows  insanity,  then  any  expression  to  be  found  within  the 
range  of  medical  jurisprudence  is  wrong,  for  it  is  universally  held  that 
under  such  circumstances  there  is  legal  responsibility. 

In  regard  to  showing  insanity  by  the  character  of  the  act — ^that  is, 
cruelty — Mr.  Hay  says:  "To  seek  to  prove  insanity  from  the  character  of 
the  act  would  be  regarded  as  nothing  less  than  begging  the  question." 
Bay's  Med.  Juris.,  sec.  12. 

Dr.  Swearingen  assumes,  which  is  not  shown,  that  the  killing  was  as 
contended  for  by  appellant,  without  reason,  cause,  or  motive.  As  said  by 
Mr.  Bussell  in  his  work  on  Crimes,  p.  23 :  "It  has  been  urged  that  no 
motive  has  been  shown  for  the  commission  of  this  crime.  It  is  true  that 
there  is  no  motive,  apparently,  but  a  very  inadequate  one;  but  it  is  dan- 
gerous ground  to  take,  to  say  that  a  man  must  be  insane  because  men  fail 
to  discern  the  motive  for  his  act.  It  has  also  been  said  that  the  conduct 
of  the  prisoner  was  that  of  a  madman  in  committing  the  oifense  at  such 
a  time,  in  the  presence  of  the  woman's  husband,  who  had  arms  within 
his  reach;  but  it  would  be  a  most  dangerous  doctrine  to  lay  down,  that 
because  a  man  committed  a  desperate  offense,  with  the  chance  of  instant 
death  and  the  ceri:ainty  of  future  punishment  before  him,  he  was  there- 
fore insane,  as  if  the  perpetration  of  crimes  was  to  be  excused  by  their 
very  atrocity."    Beg.  v.  Stokes,  3  C.  &  M.  K.,  185. 

Another  experi;,  whose  chief  qualification  seems  to  consist  in  the  fact 
that  he  is  a  near  relative  of  defendant,  studied  the  case  and  the  man  for 
two  weeks,  and  concluded  by  giving  his  opinions  based  upon  facts  not  in 
the  case,  and  at  variance  with  all  the  authorities,  that  appellant  was  in- 
sane; that  is,  by  assuming  something  that  did  not  exist  and  not  supported 
by  the  evidence. 

Appellant  lays  great  stress  upon  Dr.  McLaughlin's  opinion  as  to  his 
sanity.  I  fail  to  find  any  fact  he  testified  to  that  could  be  of  comfort  to 
the  theory  of  the  defense.  After  counsel  had  stated  all  of  his  theories  and 
disputed  facts,  including  the  unwarranted  assumption  that  he  killed  his 
wife  and  children  without  reason,  motive,  or  cause.  Dr.  McLaughlin  said : 
"I  would  certainly  judge  him  to  be  morally  insane.  I  mean  by  moral  in- 
sanity that  the  person  so  affected  is  depraved  and  has  no  moral  sense,  but 
has  reasoning  faculties."    He  knew  him  well;  was  his  family  physician. 
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He  "never  noticed  any  evidence  of  insanity;^*  and  "I  had  not  and  wotdd 
never  have  suspected  it."  He  further  said :  "In  my  opinion,  any  man 
who  would  kill  his  wife  and  children  without  great  motive  is  insane." 

The  guarded  expressions  of  this  eminent  physician  can  not  by  fair  con- 
struction be  made  to  say  that  Burt  was  insane. 

It  is  significant  that  no  lay  witness  who  knew  Burt  well  and  had  asso- 
ciated with  him  and  observed  him  closely  regarded  him  as  insane. 

Then,  looking  to  the  testimony  of  the  State,  we  find  the  most  distin- 
guished men  in  the  medical  profession  of  Texas,  well  versed  and  skilled 
in  disease  of  the  mind,  after  careful  study  and  examination  of  the  man, 
his  history,  and  the  history  of  the  case,  pronounced  him  sane. 

The  testimony  of  Drs.  Wallace,  Wooten,  Worsham,  Wooten,  Davis,  and 
Smith,  while  a  crushing  blow  to  the  feigned  issue  of  insanity  in  this  case, 
will  stand  as  an  ample  vindication  for  the  visitation  of  the  supreme  pen- 
alty of  the  law  on  this  heartless  murderer.  He  has  been  tried  and  con- 
demned according  to  legal  and  constitutional  rules;  no  palliation  or  excuse 
can  be  offered  for  his  brutal  acts.  "Justice  should  not  go  begging  through 
the  realms  of  law." 

Therefore,  it  is  respectfully  submitted  that  the  judgment  should  be 
afSrmed. 

HTJET,  Pbesiding  Judge. — W.  E.  Burt  was  convicted  in  the  District 
Court  of  Travis  County  of  murder  in  the  first  degree,  the  jury  assessing 
his  punishment  at  death.  The  evidence  in  this  case,  though  circumstan- 
tial, establishes  beyond  all  controversy  that  appellant  killed  his  wife 
and  two  little  children.  This  being  the  case,  under  the  circumstances 
attending  the  homicide,  he  was  evidently  guilty  of  murder  of  the  highest 
degree,  if  sane.    The  defense  was  insanity. 

First  error  assigned:  It  appears  that  counsel  for  the  State  submitted 
to  the  expert.  Dr.  Wooten,  a  hypothetical  case,  and  then  asked  his  opinion 
as  to  the  sanity  or  insanity  of  the  defendant.  Dr.  Wooten  answered  that 
he  believed  him  sane.  Counsel  for  State  then  submitted  to  the  expert  a 
case  based  on  all  of  the  evidence,  and  received  the  same  answer.  Counsel 
for  defendant  then  submitted  his  hypothetical  case,  and  obtained  from 
Dr.  Wooten  the  answer  that  in  his  opinion  the  defendant  was  insane. 
As  appears  from  the  bill  of  exceptions,  full  opportunity  was  given  defend- 
ant to  obtain  the  opinion  of  the  expert  upon  any  hypothesis  supported  or 
inferable  from  any  evidence  in  the  case.  Notwithstanding  appellant  sub- 
mitted his  case  to  the  expert,  and  counsel  for  State  submitted  its  case, 
yet  appellant  objects,  because  the  opinion  was  obtained  before  a  full  case 
had  been  submitted.  What,  therefore,  are  the  rules  governing  this  pro- 
ceeding? The  Supreme  Court  of  Indiana,  speaking  through  Coffey,  J., 
in  the  case  of  Davidson  v.  State,  135  Indiana,  261,  34  N.  E.  Rep.,  972, 
say:  "In  the  examination  of  expert  witnesses,  counsel  may  embrace  in 
hypothetical  questions  such  facts  as  he  may  deem  established  by  the  evi- 
dence, and,  if  opposing  counsel  does  not  think  all  the  facts  established  are 
38  Texaa  Crim.  App.  —28 
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included  in  such  question,  he  may  include  them  in  questions  propounded 
on  cross-examination.  Any  other  course  would  result  in  endless  wrangles 
over  the  questions  as  to  what  facts  were  and  what  were  not  established." 
Citing  Goodwin  v.  State,  96  Ind.,  550;  Rog.  Exp.  Test.,  39;  Stearns  v. 
Field,  90  N.  Y.,  640.  The  proposition  asserted  in  Steams  v.  Field,  90  New 
York,  640,  is  as  follows:  "If  testimony  of  an  expert  is  proper,  counsel  may 
ask  a  hypothetical  question,  assuming  the  existence  of  any  state  of  facts 
which  the  evidence  fairly  tends  to  justify.  An  error  in  the  assumption  does 
not  make  the  interrogatory  objectionable,  if  it  is  within  the  possible  or 
probable  range  of  the  evidence.  And  it  seems  that  such  a  question  is  not 
improper  because  it  includes  only  a  part  of  the  facts  in  evidence.*'  Citing, 
among  other  cases,  Cowley  v.  People,  83  N.  Y.,  464.  In  Cowley  v.  People, 
supra,  the  learned  judge  says :  "Another  question  raised  is  as  to  the  ad- 
missibilit3f  of  the  hypothetical  question  put  to  medical  experts  sworn  as 
witnesses.  The  claim  is  that  the  hypothetical  question  may  not  be  put  to 
the  expert,  unless  it  states  the  facts  as  they  existed.  It  is  manifest,  if  this 
is  the  rule,  that,  in  a  trial  where  there  is  a  dispute  as  to  the  facts,  it  can  be 
settled  only  by  the  jury,  and  there  would  be  no  room  for  the  hypothetical 
question.  The  very  meaning  of  the  word  is  that  it  supposes — assumes — 
something  for  the  time  being.  Each  side  in  the  issue  of  facts  lias  ita 
theory  of  what  is  the  true  state  of  the  facts,  and  assumes  that  it  can  prove 
it  to  be  so  to  the  satisfaction  of  the  jury,  and,  so  assuming,  shapes  hypo- 
thetical questions  to  experts  accordingly,  and  such  is  the  correct  practice/' 
Citing  Erickson  v.  Smith,  2  Abb.  Dec,  64  People  v.  Lake,  12  N.  Y.,  358; 
Seymour  v.  Fellows,  77  N.  Y.,  178. 

Counsel  for  appellant  do  not  contend  that  the  State  did  not  submit  to 
the  expert  a  full  case  as  the  basis  of  his  opinion,  and,  if  this  contention 
is  made,  it  is  not  true.  The  contention  is  that  counsel  for  the  State  sub- 
mitted a  case  based  upon  its  testimony,  exclusive  of  that  for  the  defense,, 
and  obtained  the  opinion  of  the  expert,  and  then  proceeded  to  submit  to 
the  expert  a  case  based  upon  all  the  evidence,  and  that  the  opinion  should 
not  have  been  given  until  a  full  case  had  been  submitted.  Not  that  a 
full  case  was  not  submitted,  but  that  it  was  not  submitted  until  after  an 
answer  was  given  by  the  expert.  Nor  is  it  contended  that  counsel  for  de- 
fendant did  not  submit  a  full  case  to  the  expert,  and  obtain  his  opinion 
thereon.  The  bill  of  exceptions  shows  that  this  was  done.  Now,  then^ 
a  case  based  upon  all  the  evidence  was  presented  to  the  expert  by  counsel 
for  the  defendant,  as  well  as  counsel  for  the  State.  This  being  so,  we  can 
not  hold  that  the  answer  which  was  obtained  under  the  above  circum- 
stances should  be  held  error  for  which  this  judgment  should  be  reversed. 
Suppose  counsel  stating  the  hypothetical  case  should,  unintentionally  or 
through  ignorance,  omit  to  embrace  therein  a  fact  relevant  to  the  question 
of  sanity,  and  the  opposing  party  should  object,  because  all  the  facts  are 
not  embraced  within  the  hypothetical  case,  calling  attention  to  no  fact 
omitted,  would  he  be  permitted  to  complain?  Should  the  judgment  be 
reversed  because  of  fcuch  error,  if  this  should  be  error?  Certainly,  na 
If  every  fact  which  is  relevant  must  be  included  in  the  hypothetical  case 
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to  authorize  an  answer  from  the  expert,  then,  we  assert,  there  are 
but  few  lawyers,  if  any,  in  this  State  or  elsewhere,  who  have  the 
capacity  to  correctly  submit  a  hypothetical  question  of  this  character. 
Take  a  case  in  which  there  are  a  great  number  of  witnesses,  each  swear- 
ing to  acts  and  conversations  of  the  accused  covering  a  great  number  of 
years,  to  all  manner  of  social  and  business  transactions,  to  his  facial  ex- 
pression, etc.  Who  would  be  able  to  cull  from  this  huge  mass  of  testi- 
mony that  which  was  relevant  to  the  question  of  sanity,  and  submit  it 
to  the  expert,  without  omitting  some  fact  that  perhaps  would  be  pertinent 
to  the  issue  of  sanity?  Failure  would  be  inevitable,  and  to  permit  the 
opposing  party  to  object  because  all  of  the  facts  were  not  embraced  in  the 
hypothetical  case,  and  on  appeal  reverse  the  judgment  on  this  account, 
would  result  in  the  reversal  of  all  judgments  in  this  character  of  cases, 
or  altogether  deprive  the  party  of  the  benefit  of  expert  testimony  on  a 
hypothetical  case.  This  being  the  probable  result  of  such  a  role,,  with 
much  greater  reason  should  we  hold,  where,  as  in  this  case,  a  full  case  has 
(whether  by  the  State  or  the  defendant)  been  submitted  as  the  basis  for  an 
answer,  that  there  would  be  no  error,  and  especially  no  reversible  error. 
We  are  not  treating  of  a  case  in  which  the  expert  gave  an  opinion  with- 
out hearing  all  of  the  evidence.  This  was  the  question  discussed  in  Webb 
V.  State,  9  Texas  Criminal  Appeals,  490,  and  in  Leach  v.  State,  22  Texas 
Criminal  Appeals,  279,  referred  to  by  counsel  for  appellant.  Judge  White, 
in  his  opinion  in  the  latter  case,  says :  **Where  the  expert  has  not  heard 
the  evidence,  each  side  has  the  right  to  an  opinion  from  the  witness  upon 
any  hypothesis  reasonably  consistent  with  the  evidence,  and,  if  meagerly 
presented  in  the  examination  on  one  side,  it  may  be  fully  presented  by  the 
other;  the  whole  examination  being  withia  the  control  of  the  court,  whose 
duty  it  is  to  see  that  it  is  fairly  and  reasonably  conducted."  It  would 
seem  that  the  learned  judge  below  had  this  case  in  mind  in  the  trial  of  the 
case  now  before  us. 

Miss  Carrie  Sparks  testified  for  the  State  that  she  knew  where  defend- 
ant lived  on  the  24th  day  of  July,  1896 ;  that,  about  7  o'clock  p.  m.  of 
said  day,  she  was  passing  said  house,  and  heard  a  voice — ^a  woman's 
voice — ^pitched  high,  saying,  "I  am  not  going  to  stand  this  thing  any 
longer.''  That  she  was  positive  as  to  the  day,  and  the  high  tone  of  the 
voice.  Counsel  asked  the  court  to  note  their  exception  to  this  evidence, 
because  the  same  was  not  in  rebuttal.  The  court  replied  that  no  objec- 
tions had  been  made.  Counsel  for  defendant  then  moved  to  exclude  the 
evidence,  because  not  in  rebuttal.  This  the  court  refused  to  do.  In  this 
there  was  no  error,  because  the  court  had  the  discretion  to  receive  evi- 
dence until  the  argument  was  concluded,  whether  in  rebuttal  or  not. 

0.  H.  Gibson  was  permitted  to  relate  to  the  jury  a  business  transaction 
which  he  had  with  the  defendant.  The  transaction  occurred  a  few  days 
before  the  homicide.  Counsel  for  defendant  objected,  because  the  predi- 
cate laid  by  the  testimony  of  the  witness  was  not  a  sufficient  basis  to 
authorize  an  expression  of  opinion  as  to  the  sanity  of  defendant.  This 
objection  was  overruled,  and  witness  answered  that,  in  his  opinion,  de- 
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fendant  was  then  sane;  that  is,  at  the  time  of  the  transaction.  To  this 
bill  of  exceptions  the  learned  judge  appends  the  following  explanation: 
**That  said  witness  was  asked  his  opinion  as  to  defendant's  sanity  at  the 
time  of  his  conversation  with  him  about  the  check  on  Wednesday  before 
July  24,  1896,  and  witness  detailed  at  length  the  facts  upon  which  he 
based  his  opinion,  as  is  set  out  in  statement  of  facts  much  more  fully  than 
in  this  bill,  and  answered  that,  upon  the  facts  detailed,  defendant  was,  in 
his  opinion,  at  that  time,  sane/'  We  are  not  required  to  consult  the 
statement  of  facts  to  verify  the  judge's  statement.  If  counsel  for  the 
accused  were  not  satisfied  with  this  statement,  they  should  have  inserted 
in  the  bill  of  exceptions  all  that  Gibson  stated.  But,  if  the  testimony  of 
this  witness  is  looked  at,  it  will  be  found  that,  though  not  an  expert,  he 
was  qualified  to  give  an  opinion  as  to  the  sanity  of  the  defendant.  This 
is  not  like  the  Williams  Case,  37  Texas  Criminal  Reports,  348.  In  that 
case  no  facts  were  stated  by  the  non-experts  as  the  basis  of  their  opinion. 
Here  the  witnesses  gave  a  very  full  detail  of  such  facts. 

R.  A.  Rutherford  was  permitted  to  give  his  opinion  as  to  the  sanity  of 
the  appellant.  Counsel  for  appellant  made  the  same  objection  to  this 
witness  as  he  did  to  the  testimony  of  Gibson,  above,  and  the  learned  judge 
gives  the  same  explanation  to  the  bill  of  exceptions.  In  regard  to  this  bill 
we  make  the  same  observations  as  with  reference  to  Gibson's  testimony 
above,  holding  that  he  very  clearly  qualified  himself  to  give  an  opinion 
on  the  sanity  of  the  accused. 

Counsel  for  appellant  proposed  to  read  certain  excerpts  from  standard 
works  on  medical  jurisprudence  and  the  disease  of  insanity.  The  State 
objected,  and  the  court  sustained  the  objection,  and  defendant  reserved 
his  bill  of  exceptions.  We  have  carefully  read  the  brief  of  appellants  on 
this  phase  of  the  case,  and,  while  counsel  seem  very  confident  that  the 
court  committed  an  error  in  rejecting  these  excerpts,  they  cite  no  author- 
ity in  support  of  their  contention.  We  have  no  statute  on  this  subject. 
The  rules  of  evidence  known  to  the  common  law  of  England  must  there- 
fore prevail.  What  is  the  common  law  upon  this  question?  In  Reg.  v. 
Crouch,  1  Cox,  Cr.  Cas.,  94,  the  prisoner  was  indicted  for  the  willful 
murder  of  his  wife,  and  the  defense  set  up  was  insanity.  We  quote  the 
case  in  full :  "Clarkson,  for  the  prisoner,  in  his  address  to  the  jury,  at- 
tempted to  quote  from  a  work,  entitled  'Cooper's  Surgery,'  the  author's 
opinions  on  the  subject.  Alderson,  B.,  thought  he  was  not  justified  in 
doing  so.  Clarkson:  I  quote  it,  my  lord,  as  embodying  the  sentiments 
of  one  who  has  studied  the  subject,  and  submit  that  it  is  admissible  in 
the  same  way  as  opinions  of  scientific  men  on  matters  appertaining  to 
foreign  law  may  be  given  in  evidence.  Alderson,  B. :  I  should  not  allow 
you  to  read  a  work  on  foreign  law.  Any  person  who  was  properly  con- 
versant with  it  might  be  examined,  but  then  he  adds  his  own  personal 
knowledge  and  experience  to  the  information  he  may  have  derived  from 
books.  We  must  have  the  evidence  of  individuals,  not  their  written  opin- 
ions. We  should  be  inundated  with  books  if  we  were  to  hold  othen^dse. 
Clarkson :  I  shall  prove  the  book  to  be  one  of  high  authority.    Alderson, 
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B. :  But  can  that  mend  the  matter?  You  surely  can  not  contend  that 
you  may  give  the  book  in  evidence,  and,  if  not,  what  right  have  you  to 
quote  from  it  in  your  address  and  do  that  indirectly  which  you  would  not 
be  permitted  to  do  in  the  ordinary  course?  Clarkson:  It  was  certainly 
done,  my  lord,  in  M^Naghten's  Case  [10  Clark  &  F.] .  Alderson,  B. :  And 
that  shows  still  more  strongly  the  necessity  for  a  stringent  adherence  to 
the  rules  laid  down  for  our  observance.  But  for  the  noninterposition  of 
the  judge  in  that  case,  you  would  not  probably  have  thought  it  necessary 
to  make  this  struggle  now."  The  case  of  Reg,  v.  Taylor,  13  Cox,  Cr.  Cas., 
77,  was  another  murder  case.  The  deed  was  done  by  cutting  the  throat 
of  the  deceased  in  the  presence  of  only  a  child  about  9  years  old.  Coun- 
sel for  the  defense,  in  addressing  the  jury,  set  up  insanity  on  the  part  of 
the  prisoner,  and  proposed  to  read  a  case  from  Taylor's  Medical  Juris- 
prudence. JBrett,  J.,  says:  "That  is  no  evidence  in  a  court  of  justice. 
It  is  a  mere  statement  by  a  medical  man  of  hearsay  facts  of  cases  at 
which  he  was  in  all  probability  not  present.  I  can  not  allow  it  to  be  read/* 
In  line  with  this  common-law  rule  will  be  found  the  cases  following:  Ash- 
worth  V.  Kittridge,  12  Cush.,  193;  Boyle  v.  State,  57  Wis.,  473,  15  N.  W. 
Bep.,  827;  Com.  v.  Wilson,  1  Gray,  337.  We  quote  from  Boyle  v.  State, 
supra,  as  follows:  *TVIedical  books  can  not  be  introduced  in  evidence,  nor 
can  an  expert  witness  be  permitted  to  testify  as  to  statements  made 
therein ;  and  it  is  clearly  inadmissible  to  permit  the  reading  of  such  book 
to  the  jury  by  counsel.^'  "In  the  trial  of  a  criminal  case,  where  the  de- 
fense relied  on  is  the  insanity  of  the  defendant,  neither  books  of  estab- 
lished reputation  on  the  subject  of  insanity,  whether  written  by  medical 
men  or  lawyers,  nor  statistics  of  the  increase  of  insanity,  as  stated  by  the 
court  or  counsel  on  the  trial  of  another  case,  can  be  read  to  the  jury/* 
Com.  V.  Wilson,  1  Gray,  337. 

Counsel  proposed  to  read  the  same  excerpts  from  these  standard  works 
in  explanation  and  elaboration  of  his  argument.  The  court  refused  to 
allow  this  to  be  done,  and  defendant  reserved  his  bill  of  exceptions.  The 
authorities  cited  on  the  preceding  question  are  in  point,  and,  in  addition, 
we  cite  People  v.  Wheeler,  60  Cal.,  581;  Insurance  Co.  v.  Bratt,  55  Md., 
200;  Rog.  Exp.  Test.,  sec.  179. 

Dr.  Davis  was  placed  upon  the  stand  as  a  witness  for  the  State,  and 
after  proving  his  acquaintance,  etc.,  with  the  defendant,  he  was  permitted 
to  testify  that  the  defendant  was  simulating;  that  is,  playing  a  part,  and 
not  acting  naturally.  This  was  objected  to  by  defendant,  "because  imma- 
terial, and  it  would  throw  no  light  to  the  jury  by  which  to  read  a  solution 
of  the  question  of  guilt  or  no  guilt  in  defendant  as  to  the  issue  before  the 
jury,  to  wit,  sanity  or  no  sanity  in  the  defendant  on  the  24th  of  July, 
1896,  the  day  of  the  alleged  offense  for  which  defendant  was  on  trial;  that 
simulation  or  no  simulation  at  this  time,  and  in  the  present  surroundings 
of  defendant,  would  not  help  to  aid  the  jury  in  determining  whether  this 
defendant  was  sane  or  insane  on  the  24th  day  of  July,  1896,  when  the 
offense  for  which  he  is  on  trial  was  alleged  to  have  been  committed.  All 
objections  were  overruled,  and  the  exception  reserved."  '  The  learned 
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judge  qualifies  this  bill  of -exceptions  by  stating  "that  the  witness  testified 
that  he  had  carefully  observed  the  defendant  and  his  demeanor  during 
the  trial,  which  had  lasted  about  seven  days;  that  he  had  qualified  himself 
as  an  expert  previously;  and  that  the  defendant  himself  had  offered  in 
evidence  the  manner  and  appearance  of  the  defendant,  the  way  he  de- 
meaned himself  during  the  trial,  as  an  evidence  of  his  insanity  at  the 
time  of  the  trial.  The  defendant  had  demeaned  himself  quite  unusual 
to  an  ordinary  individual  on  such  a  trial,  and  under  these  circumstances 
the  evidence  as  to  whether  or  not  he  was  then  intentionally  trying  to  play 
a  part  or  simulate  insanity  Was  admitted,  and  this  question  was  put  to 
witness  after  the  hypothetical  question  stated  in  other  bills  had  been  an- 
swered by  him."  From  this  explanation  it  appears  that  the  appellant 
entered  this  field  of  evidence  by  offering  testimony  of  his  manner  and 
appearance  and  demeanor  during  the  trial,  as  evidence  of  insanity  at  that 
time.  Unquestionably,  the  State  could  follow  him,  and  introduce  evi- 
dence as  to  this  same  matter.  It  was  evidently  the  purpose  of  the  appel- 
lant, when  introducing  this  evidence,  to  convince  the  Jury  that,  as  he  was 
then  insane,  the  probability  was  that  he  was  insane  at  the  time  of  the 
homicide.    The  court  was  clearly  right  in  admitting  this  testimony. 

The  hypothetical  question  was  also  submitted  to  this  witness,  and  he 
answered  that,  in  his  opinion,  the  defendant  was  sane  on  the  24th  day 
of  July,  1896.  The  objections  here  raised  are  the  same  as  those  presented 
with  reference  to  the  hypothetical  question  submitted  to  Dr.  Wooten, 
and  treated  in  this  opinion  above,  and  therefore  we  will  not  go  over  this 
discussion  again. 

It  appears  from  a  bill  of  exceptions  that,  at  the  request  of  appellant, 
Dr.  Wooten  and  others  went  to  the  jail,  and  took  the  dimensions  of  the 
skull  of  the  defendant,  and,  while  there,  examined  the  defendant,  talked 
to  him,  looked  at  him,  and  observed  him.  The  State  proved  by  Dr. 
Wooten  that  it  was  his  opinion  that  defendant  was  sane  at  that  time. 
This  bill  of  exceptions  refers  us  to  the  statement  of  facts.  When  we  con- 
sult the  statement  of  facts,  we  are  clearly  of  the  opinion  that  the  ob- 
servations of  defendant  by  Wooten  were  amply  sufficient  to  warrant  him 
in  giving  an  opinion  and  there  was  no  error  in  admitting  his  testimony. 
Another  bill  of  exceptions  was  reserved  to  the  testimony  of  Dr.  Wooten 
as  an  expert  as  to  the  sanity  of  the  defendant,  but,  when  considered  in 
the  light  of  the  explanation  of  the  trial  judge,  it  presents  no  error  what^ 
ever. 

Jack  Hughes  was  placed  on  the  stand  for  the  State,  by  whom  it  was 
shown  that  he  had  noticed  the  fact  that  the  defendant  had  struck  his 
head  against  the  window  frame  the  day  before,  as  he  passed  through  the 
window,  and  that  it  was  the  only  time  the  defendant  had  done  so  in  the 
many  times  he  had  passed  through  said  window  during  the  trial.  It 
appears  tharf:  the  defendant  had  offered  in  evidence  the  appearance  of 
himself  during  the  trial,  his  manner  of  coming  in  and  going  out  of  the 
courtroom,  etc.,  as  shown  by  the  statement  of  facts.    This  presents  the 
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same  question  that  we  have  discussed  above  in  relation  to  the  defendant 
simulating  insanity.    We  find  no  error  in  this  matter. 

After  proving  by  Dr.  Smoot  that  he  was  50  years  of  age,  a  minister  of 
the  gospel,  and^  as  such,  serving  the  Presbyterian  Church  in  the  city  of 
Austin  for  twenty  years,  and  that  he  had  read  some  authors  on  moral  and 
intellectual  science,  but  nothing  on  insanity  or  medical  jurisprudence,  the 
appellant  proposed  to  prove  by  him  that,  in  his  opinion,  the  defendant  was 
insane  on  the  24th  of  July,  1896,  the  day  the  offense  is  alleged  to  have 
been  committed;  and  the  State  objected,  because  Dr.  Smoot  was  not  an 
expert.  The  court  refused  -to  permit  the  witness  to  testify  on  this  phase 
of  the  case,  and  we  think  the  ruling  was  correct.  This  witness  was  offered 
as  an  expert,  when  in  fact  he  was  not  an  expert.  It  was  not  proposed  to 
prove  his  opinion  as  to  whether  defendant  was  sane  or  insane  from  what 
he  knew  of  the  defendanft,  his  associations  with  him,  etc.,  but  simply  to 
obtain  his  opinion  as  an  expert. 

We  are  not  informed  of  any  case  holding  that  because  a  prisoner  is  in 
jail,  unwarned,  therefore  his  conduct  can  not  be  observed,  so  that  the 
expert  can  give  an  opinion  as  to  his  sanity.  It  would  be  a  remarkable 
case,  indeed,  in  which  the  accused,  if  insane,  would  simulate  sanity.  We 
can  not  comprehend  how  the  fact  that  he  was  in  jail  could  affect  his  con- 
duct in  this  particular  in  any  manner,  and  therefore  the  ruling  of  the 
court  in  regard  to  the  testimony  of  Dr.  M.  M.  Smith  was  correct.  See 
Adams  v.  State,  34  Texas  Crim.  Eep.,  470. 

The  matters  contained  in  the  bill  of  exceptions  in  reference  to  the 
testimony  of  Dr.  Goodall  Wooten  have  been  disposed  of  in  treating  of 
the  bill  of  exceptions  relating  to  the  testimony  of  Dr.  Wooten,  herein- 
before discussedL 

The  objection  to  the  testimony  of  B.  E.  White,  sheriff,  is  not  well 
taken.  He  had  warned  the  defendant,  and,  after  being  warned,  anything 
that  the  defendant  stated  to  him  was  admissible,  and  he  had  a  right  to  give 
his  opinion  as  to  the  sanity  of  the  defendant.  Having  stated  detailed 
conversations,  facts,  acts,  and  his  observations  of  the  defendant,  he  was 
qualified  to  give  an  opinion.  In  addition  to  this,  we  will  not  be  forced  to 
peruse  the  statement  of  facts  in  order  to  ascertain  whether  the  witness 
qualified  himself  or  not.  As  before  stated,  it  is  the  duty  of  counsel  for 
appellant  to  set  forth  the  facts  in  the  bill  of  exceptions.  But,  to  satisfy 
ourselves  that  "the  learned  judge  acted  properly,  we  have  examined  the 
testimony  of  this  witness  in  the  statement  of  facts,  and  find  him  qualified 
as  a  witness. 

Objection  was  made  to  the  charge  of  the  court.  We  think  the  charge 
is  an  admirable  one.  It  was  the  duty  of  the  court,  in  defining  murder  in 
the  first  degree  or  murder  upon  express  malice,  to  charge  the  jury:  "Do 
the  facts  and  circumstances  in  this  case  show  such  a  reckless  disregard 
of  human  life  as  necessarily  includes  a  formed  design  against  the  life  of 
the  person  slain?  If  they  do,  the  killing,  if  it  amounts  to  murder,  would 
be  upon  express  malice."  This  charge  is  amply  supported  by  a  number 
of  authorities.    If  sane,  it  would  be  almost  morally  impossible  for  the 
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homicide  to  be  committed,  under  the  circumstances  in  this  case  (the 
prisoner  having  slain  his  own  wife  and  two  little  children)  without  it 
being  upon  express  malice.  This  homicide,  with  its  attending  circum- 
stances, evinces  a  reckless  disregard  of  human  life,  which  is  the  con- 
clusive evidence  of  express  malice.  There  was  no  passion  attending  this 
homicide,  and  the  defendant's  laind  was  in  the  same  condition  when  he 
killed  his  wife  as  it  was  when  he  killed  his  two  little  children.  We  are 
of  the  opinion  that  the  charge  is  eminently  correct  when  viewed  as  a 
whole. 

A  number  of  methods,  modes,  and  instruments  were  alleged  to  have 
been  used  in  the  perpetration  of  the  crime.  '  The  indictment  alleges  that 
it  was  ^^y  then  and  there  striking,  beating,  and  wounding  the  said  Anna 
M.  Burt  upon  her  head  and  face,  with  a  hatchet  and  some  heavy  instru- 
ment, a  better  description  of  which  the  grand  jurors  are  unable  to  give, 
thereby  fracturing  the  skull  and  the  bones  of  the  face  of  the  said  Anna 
M.  Burt,  and  by  then  and  there  tying  tightly  around  the  throat  and  neck 
of  said  Anna  M.  Burt  a  handkerchief,  thereby  strangling  and  suffocating 
the  said  Anna  M.  Burt,  and  by  then  and  there  wrapping  around  the  head 
and  body  of  said  Anna  M.  Burt  a  blanket,  and  securely  tying  same  thereon 
with  rope,  and  then  and  there  throwing  said  Anna  M.  Burt,  so  wrapped 
and  tied,  in  a  cistern  partially  filled  with  water,  sufficient  to  submerge  the 
body  of  said  Anna  M.  Burt."  This  indictment  is  correctly  drawn. 
Where  there  is  doubt  about  how  the  death  was  produced,  it  is  well  to  put 
every  means  suggested  by  proof  in  the  indictment;  and,  if  proof  be  made 
of  one  of  the  means,  it  is  unnecessary  to  prove  them  all.  It  is  not  neces- 
sary to  cite  any  authority  to  sustain  this  proposition. 

If  there  was  any  error  in  the  charge  of  the  court,  it  consists  in  the  fact 
that  the  court  submitted  murder  in  the  second  degree  to  the  jury.  We 
believe  this  practice,  however,  to  be  correct,  prudent,  and  safe.  The 
charge  upon  this  subject  is  the  law,  not  obnoxious  to  any  objection. 

The  court  gave  the  usual  charge  in  regard  to  the  burden  of  proof  appli- 
cable to  a  case  in  which  the  accused  relies  upon  insanity,  charging  that 
the  burden  was  upon  the  accused  to  show  his  insanity.  My  opinion  upon 
this  subject  has  been  expressed,  and  I  can  add  nothing  to  what  I  have  said, 
in  the  King  Case,  9  Texas  Criminal  Appeals,  515 ;  but  the  majority  of  this 
court  hold  that  the  charge  upon  this  subject  as  submitted  to  the  jury  in 
this  case  is  correct.  The  rule  in  Texas  is  unbroken  in  support  of  the 
charge  as  given  in  this  case  upon  the  question  of  insanity.  If  the  burden 
is  upon  the  defendant  to  etablish  insanity,  he  is  not  entitled  to  reasonable 
doubt  upon  this  proposition.  If  the  burden  be  upon  the  State^  then  he 
might  claim  that  the  State  should  be  required  to  establish  sanity  beyond 
a  reasonable  doubt;  but,  being  upon  him,  he  must  discharge  the  burden^ 
and  satisfy  the  jury  that  he  was  insane.  He  need  not  do  this  beyond  a 
reasonable  doubt,  but  this  must  be  done. 

Counsel  for  appellant  insist  that,  notwithstanding  the  enormity  of  the 
acts  imputed  to  appellant,  yet  he  was  entitled  to  a  fair  and  legal  trial, 
and  that,  if  he  has  not  had  such  trial,  the  judgment  should  be  reversed. 
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We  indorse  this  proposition  to  the  fullest  extent,  and,  if  we  believed  that 
any  error  had  been  committed  in  this  trial  in  the  least  calculated  to  preju- 
dice the  rights  of  the  accused,  we  would  not  hestitate  to  say  that  the 
judgment  should  be  reversed ;  but  we  are  of  opinion,  after  a  careful  exam- 
ination of  this  record  and  close  attention  paid  to  the  argument  of  the 
learned  counsel  for  the  defense  (than  whom  we  have  no  superior),  that 
the  appellant  has  received  a  fair  and  legal  trial.  The  question  of  fact 
whether  the  appellant  was  sane  or  insane  was  submitted  to  the  jury.  The 
evidence  is  conflicting.  We  are  of  opinion,  however,  that  the  great  weight 
of  the  testimony  is  in  favor  of  the  sanity  of  defendant;  but  be  this  as  it 
may,  the  jury  has  settled  the  question,  and  we  think  they  have  settled 
it  property. 

We  are  of  opinion  that  the  judgment  should  be  aflBrmed,  and  it  is  ac- 
cordingly so  ordered. 

Affirmed. 

MOTION  FOR  REHEARING. 

And  now  comes  appellant,  W.  E.  Burt,  and  moves  the  court  for  a  re- 
hearing in  this  case,  and  for  grounds  for  motion  shows  to  the  court : 

1.  The  court  misconstrued  the  record  on  the  first  ground  discussed  by 
the  court  and  urged  by  appellant  for  a  reversal  of  the  case,  viz.,  that 
growing  out  of  the  hypothetical  question  put  to  the  expert  witness,  Dr. 
Wooten,.by  the  State;  in  that  the  statement  in  the  opinion  is  not  borne 
out  by  the  record,  as  will  be  more  fully  set  out  in  the  accompanying  state- 
ments and  arguments. 

2.  The  court  erred  in  not  sustaining  appellant's  contention  growing 
out  of  bill  of  exceptions  3,  in  that  the  court  does  not  deal  with  the  real 
question  that  springs  therefrom,  but  confines  itself  to  only  one  question, 
and  leaves  undiscussed  and  undecided  the  main  question,  viz.,  whether 
the  testimony  objected  to  was  admissible  against  defendant  as  original 
evidence,  and  whether,  if  not,  it  should  not  have  been  withdrawn  on  the 
motion  of  defendant  so  to  do. 

3.  The  court  erred  in  not  sustaining  the  objection  to  the  testimony 
of  0.  H.  Gibson,  as  made  by  bill  of  exceptions  number  1,  subdivision  2, 
because  his  acquaintance  with  appellant  was  not  of  that  full  and  intimate 
character  which  would  authorize  him  to  give  an  opinion  on  facts.  The 
substance  of  what  he  testified  as  to  facts  was  embraced  iit  the  bill,  and  this 
court  was  misled  by  the  qualification  of  the  trial  judge  to  said  bill  by  his 
referring  to  the  statement  of  facts,  and  the  court  was  in  error  in  not  turn- 
ing to  the  statement  of  facts  when  reference  is  made  thereto  in  any  part 
of  the  bill.    Penal  Code,  art.  686;  Rev.  Stats.,  art  1362. 

4.  The  court  erred  in  like  manner  in  regard  to  the  question  raised  over 
the  evidence  of  B.  A.  Eutherford  and  for  the  same  reason  as  raised  in 
subdivision  1  of  bill  1. 
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5.  The  court  erred  in  not  sustaining  the  objections  to  the  testimony 
of  Dr.  Davis  as  shown  by  bill  of  exceptions  number  4,  because  the  court 
in  the  first  place  misconstrues  the  record,  and  consequently  misstates 
the  conditions  surrounding  the  status  of  the  case^  when  the  question 
as  to  simulation  of  appellant  during  the  trial  was  put  by  the  State.  De- 
fendant had  never  "entered  the  field  of  evidence  by  offering  testimony  of 
his  manner,  appearance,  and  demeanor  during  the  trial,  as  evidence  of 
his  insanity  at  the  time."  The  court  was  misled  by  something  that  is 
not  in  the  record;  and  second,  the  court  fails  to  discuss  or  decide  the 
questions  springing  from  said  bill  in  regard  to  the  hypothetical  case  or 
question  put  to  said  witness.  This  court  is  in  fatal  error  when  it  parallels 
the  question  arising  from  bills  taken  to  the  testimony  of  Drs.  Wooten  and 
Davis.  A  moment's  glance  at  them  demonstrates  the  difference.  The 
Wooten  bill  (number  2)  is  made  to  speak  through  the  qualification  thereof 
by  the  court,  viz:  He  makes  the  same  qualification  to  this  bill  as  he  does 
to  the  bill  taken  as  to  the  Dr.  Davis  testimony,  and  then  proceeds :  "The 
State,  af  terasking  a  hypothetical  question  based  on  her  testimony,  further 
asked  the  witness  his  opinion  based  upon  a  hypothetical  case,  embodying 
all  the  evidence  in  the  case."  The  qualification  to  the  Davis  bill,  number 
4,  was  as  follows:  "And  the  court  stated  to  counsel  that  the  State  would 
be  allowed  to  state  a  hypothetical  case,  based  upon  the  assumption  that 
her  testimony  was  true,  and  embracing  all  the  evidence  for  the  State,  and 
to  ask  the  opinion  of  the  witness  based  upon  such  hypothesis,  and  that  the 
defendant  would  be  allowed  to  state  a  hypothetical  case,  based  upon  the 
assumption  that  his  testimony  was  all  true,  and  on  all  reasonable  infer- 
ences to  be  drawn  from  such  testimony,  and  to  express  his  opinion  upon 
such  hypothetical  case.  The  State  embraced  all  its  testimony  in  its  hypo- 
thetical question,  and  upon  the  assumed  truth  of  said  question  the  witness 
stated  in  his  opinion  that  the  defendant  was  sane.  The  defendant  then 
put  his  hypothetical  case  to  the  witness  based  upon  the  assumption  that 
all  of  his  testimony  was  true,  and  based  on  the  assumption  that  all  reason- 
able inferences  to  be  drawn  from  his  testimony  were  true,  including  the 
fact  that  defendant,  without  motive,  reason,  or  cause,  killed  his  wife  and 
children,  upon  which  question  witness  answered  that  upon  such  hypothe- 
sis the  defendant  was  insane.  All  the  evidence  was  embraced  and  in- 
cluded in  the  State's  hypothetical  question  and  defendant's  hypothetical 
question  combined. 

6.  The  court  erred  in  holding  that  the  examination  of  Dr.  Thomas  D. 
Wooten  of  defendant  in  the  jail,  when  his  sole  business  there  was  to 
measure  his  head,  was  sufficient  to  authorize  him  to  speak  as  to  the  mental 
condition  of  the  defendant  four  months  before. 

7.  The  court  erred  in  holding  the  testimony  of  Jack  Hughes  admisa- 
ble  in  presence  of  bill  of  exceptions  taken  concerning  same. 

The  court  misapprehended  the  conditions  surrounding  the  case  at  the 
time,  and  gives  reason  for  its  decision  of  this  point  that  are  not  in  the 
record,  viz.,  that  defendant  had  entered  into  the  domain  of  testimony  to 
show  that  he  was  insane  during  the  trial. 
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8.  The  court  misapprehended  the  record  in  diecnssiiig  the  question 
raised  by  bill  in  regard  to  the  witness  Dr.  Smoot.  He  was  used  as  a  lay 
witness,  and  then  sought  to  be  used  as  an  expert  when  the  bill  arose. 

9.  The  court  erred  in  sustaining  the  charge  of  the  trial  court,  wherein 
the  court  charged  that  the  jury  might  infer  express  malice  if  the  killing 
and  the  manner  of  it  showed  a  reckless  disregard  of  human  life. 

This  not  being  a  killing  where  such  a  charge  has  a  place,  it  is  not  be- 
lieved that  this  part  of  the  decision  was  well  considered.  The  charge  is 
a  misapplication  of  the  law,  and  was  ruinous  to  defendant  on  trial. 

10.  The  court  erred  in  failing  to  pass  on  subdivision  11  of  the  court's 
charge,  where  the  court  uses  the  language :  ^^Or  if  the  said  defendant  did 
with  malice  aforethought  so  kill  said  Anna  M.  Burt,"  which  defective 
charge  was  expressly  arraigned  as  authorizing  a  verdict  of  murder  in  the 
first  degree,  on  implied  malice,  that  is,  malice  aforethought,  and  not  ex- 
press malice  aforethought.   The  court  failed  to  consider  said  error. 

The  said  error  in  the  charge  was  fatal  to  defendant.  It  allows  of  no 
construction  save  that  given  it  by  the  defendant,  viz.,  to  convict  him  of 
murder  in  the  first  degree  on  implied  malice,  and  the  court  erred  in  not 
so  holding  and  reversing  the  case  therefor. 

The  court  erred  in  not  holding  that  it  was  not  error  in  the  trial  court, 
in  holding  in  its  charge  that  where  insanity  is  set  up  as  a  defense  the  bur- 
den of  proof  is  not  on  the  State  but  on  the  defendant. 

The  court  further  erred  in  upholding  the  charge  of  the  trial  court 
which  placed  the  burden  of  proof  on  the  defendant,  on  the  issue  of  insan- 
ity, because  the  statutes  of  Texas  provide  that  the  rules  of  evidence 
known  to  the  common  law,  in  respect  to  the  proof  of  insanity  shall  be 
observed  in  all  trials  where  that  question  is  at  issue,  and  the  rule  of  the 
common  law  on  that  subject,  as  declared  by  the  Supreme  Court  of  the 
United  States,  a  common  law  court,  is  that  the  burden  of  proof  in  such 
cases  is  on  the  State ;  that  such  decision  of  the  Supreme  Court  is  of  the 
dignity  of  a  law,  is  the  supreme  law  of  the  land,  and  appellant  claims  the 
benefit  and  protection  thereof.  Vide  section  40,  Penal  Code  of  Texas, 
and  Davis  v.  United  States,  160  U.  S.,  469.  And  yet  further,  because 
the  upholding  of  said  charge,  which  compelled  appellant  to  labor  under 
the  burden  of  proving  his  insanity  on  his  trial,  was  in  violation  of  article 
5  of  the  amendments  of  the  Constitution  of  the  United  States,  and  also 
of  section  1,  article  14  of  the  amendments  of  the  Constitution  of  the 
United  States,  and  is  such  a  gross  error  as  to  amount,  and  does  amount, 
to  a  denial  of  a  fair  and  impartial  trial  under  due  process  of  law;  in  this: 

(1.)  It  shifted  from  the  State,  upon  which  same  always  rests,  the  bur- 
den of  proof  of  criminal  charge  against  appellant,  and  in  eifect  requires 
him  to  establish  his  innocence  (irresponsibility)  for  an  offense  of  which  he 
had  not  been  proven  guilty;  until  he  was  beyond  a  reasonable  doubt 
proven  guilty  of  some  crime,  he  was  presumed  to  be  innocent  thereof. 

(2.)  It  abridged  his  immunity,  as  a  citizen  of  the  United  States  in 
that  behalf,  i.  e.,  to  be  presumed  innocent  until  the  State  had  proven,  be- 
yond a  reasonable  doubt,  against  him  every  material  element,  including 
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his  sanity  or  mental  responsibility  necessary  to  establish  the  offense  with 
which  he  was  charged. 

(3.)  It  deprived  or  tended  to  deprive  him  of  his  life  without  due  pro- 
cess of  law;  and, 

(4.)  Denied  to  him  the  equal  protection  of  the  law;  for  it  required  him 
to  disprove  an  offense  not  yet  proven  against  him,  a  burden  not  imposed 
on  appellant  equally  with  all  other  persons  charged  with  crime  under  the 
laws  of  the  State  of  Texas. 

In  view  of  all  the  facts — the  gravity  of  the  questions  involved — the 
importance  of  their  right  decision  to  appellant — being  no  less  than  his 
life — ^he  asks  that  his  counsel  may  orally  argue  this  motion,  and  that  a 
rehearing  may  be  granted  to  him. 

[Note. — This  motion  was  supplemented  by  a  most  able  brief  and  ar- 
gument upon  all  the  points  submitted,  which,  owing  to  its  length,  can  not 
be  reproduced,  to  the  regret  of  the  Reporter.] 

ON  MOTION  FOR  REHEARING. 

HURT,  Presiding  Judge. — The  judgment  in  this  case  was  affirmed  at 
the  Austin  term,  1897,  of  this  court,  and  the  case  comes  before  us  now  on 
motion  for  rehearing  by  the  appellant. 

In  the  original  opinion  we  discussed  the  question  as  to  whether  or  not 
expert  opinion  could  be  obtained  upon  a  partially  stated  hypothetical 
case,  this  question  being  discussed  with  reference  to  the  bill  of  exceptions* 
in  regard  to  the  testimony  of  Dr.  T.  D.  Wooten.  The  same  subject  wa& 
presented  in  a  bill  of  exceptions  in  regard  to  the  testimony  of  Dr.  Davis. 
We  disposed  of  the  question  presented  in  the  bill  of  exceptions  with  ref- 
erence to  the  testimony  of  Dr.  Davis  by  reference  to  what  we  had  said  in 
regard  to  the  bill  of  exceptions  as  to  Dr.  T.  D.  Wooten's  testimony.  Coun- 
sel for  appellant,  on  motion  for  rehearing,  insists  that  there  is  a  very  mate- 
rial difference  in  the  bills  of  exception.  From  the  record  it  appears  that 
Dr.  Wooten  was  introduced  by  the  State,  and  a  hjrpothetical  case  sub- 
mitted to  him,  and  that  this  question  did  not  include  all  of  the  evidence 
bearing  upon  the  question  of  sanity.  Dr.  Wooten  answered  the  question 
that,  in  his  opinion,  defendant  was  sane.  Afterwards  the  State  asked 
the  witness  his  opinion  based  upon  a  hypothetical  case  embodying  all  the 
evidence  in  the  case,  upon  which  the  witness  expressed  the  same  opinion 
as  upon  the  State's  first  question ;  that  is,  that  appellant  was  sane.  Appel- 
lant then  put  a  hypothetical  question  to  the  witness  based  upon  his 
theory  of  the  case,  and  upon  which  the  witness  answered  that  the  defend- 
ant was  insane.  A  full  opportunity  was  allowed  to  get  the  opinion  as  to- 
the  defendant's  sanity  based  upon  any  hypothesis  to  be  inferred  from  any 
evidence  in  the  case.  The  objection  to  this  procedure  was  that  the  State 
obtained  the  witness'  opinion  upon  an  incomplete  hypothetical  case.  Let 
us  concede  for  the  argument  that  the  full  case,  containing  all  the  testi- 
mony, offered  either  by  the  State  or  the  defendant,  must  be  embraced  in 


GooqIc 


Digitized  by  VjOOQ 


1897:]  BuBT  V.  The  State.  445 

the  hypothetical  case;  still,  if  this  was  not  done,  no  complaint  can  be 
urged  by  appellant  in  regard  to  the  testimony  of  Dr.  Wooten,  because 
after  the  defendant  had  submitted  his  hypothetical  case,  the  witness  an- 
swered that,  in  his  opinion,  the  appellant  was  insane.  Upon  no  ground 
of  reason  or  common  sense  could  appellant  be  heard  to  complain  of  this 
matter  in  the  shape  presented  by  this  bill.  Appellant  was  permitted  to 
form  a  hypothetical  case,  not  alone  upon  his  testimony,  but  upon  any  and 
all  the  testimony  introduced  upon  the  trial. .  When  the  whole  case  was 
put,  the  witness  answered  that  his  opinion  was  that  defendant  was  sane. 
When  the  defendant's  case,  based  upon  the  testimony  offered  by  him,  was 
pujt  to  the  witness,  he  answered  that  defendant  was  insane.  But  it  will 
be  observed  that  the  bill  shows  that  the  State  submitted  the  whole  case, 
and  upon  which  the  witness  answered  that  defendant  was  sane.  We  can 
not  comprehend  how  appellant  can  complain  of  this.  As  to  the  conten- 
tion of  appellant  that  the  opinion  was  only  upon  a  partial  or  incomplete 
statement  of  the  case,  we  will  treat  of  this  subject  when  we  reach  the  bill 
of  exceptions  pertaining  to  the  testimony  of  Dr.  Davis. 

It  occurs  by  a  bill  of  exceptions  that  Dr.  Davis  was  introduced  as  an  ex- 
pert; that  the  State  submitted  a  hypothetical  case  based  upon  its  testi- 
mony bearing  upon  the  question  of  sanity,  and  obtained  the  answer  that 
appellant  was  sane.  The  defendant  objected,  because  all  the  testimony 
bearing  upon  the  question  of  sanity  was  not  embraced  in  the  hypothetical 
case  put  by  the  State;  but  the  bill  further  shows  that  the  defendant  then 
put  a  hypothetical  case  to  the  witness,  based  upon  the  assumption  that  all 
reasonable  inferences  to  be  drawn  from  his  testimony  were  true,  including 
the  fact  that  defendant,  without  reason,  motive,  or  cause,  killed  his  wife 
and  children,  upon  which  question  the  witness  answered  that,  upon  such 
hypothesis,  he  would  say  that  the  defendant  was  insane;  that  all  of  the 
testimony  bearing  upon  the  question  of  sanity  was  embraced  in  the  State's 
hypothetical  question  and  the  defendant's  hypothetical  question  com- 
bined. 

We  have  presented  to  us  the  question  discussed  in  the  original  opinion, 
in  treating  of  the  bill  of  exceptions  pertaining  to  the  testimony  of  Dr. 
Wooten,  which  is:  Can  the  State  submit  a  hypothetical  case  which  does 
not  include  all  the  testimony  bearing  upon  the  question  of  sanity,  and 
obtain  an  opinion  from  the  expert;  or  must  the  question  propounded  con- 
tain all  the  evidence  bearing  upon  the  question  of  sanity,  whether  intro- 
duced by  the  State  or  the  defendant,  and  whether  believed  to  be  true  or 
false  by  the  State?  We  hold,  as  we  did  in  the  original  opinion,  that  the 
State  can  formulate  a  hypothetical  case  embracing  such  facts  bearing 
upon  the  question  of  sanity  as  it  deems  proper  and  competent,  and  obtain 
the  opinion  of  an  expert.  We  hold  that,  if  the  defendant  is  not  satisfied 
with  the  hypothetical  case  submitted  by  the  State,  he  has  the  privilege 
of  submitting  his  case,  not  only  as  embraced  in  his  testimony,  but  upon 
any  and  all  testimony  introduced  on  the  trial.  Of  course,  if  the  case  sub- 
mitted by  the  State  is  unfair  and  unjust  to  the  appellant,  the  court  will 
correct  this;  and  if  the  court  fails  to  do  so,  and  the  defendant  proposes  to 
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submit  a  case  embracing  all  the  facts  bearing  upon  the  question,  and  he  is 
denied  this  right,  error  would  be  patent. 

Recurring  to  the  bill  of  exceptions  pertaining  to  the  testimony  of  Dr. 
Wooten :  If  the  last  proposition  be  correct,  the  State  was  under  no  obli- 
gation, and  was  not  required  to  submit  the  full  case,  but  had  the  right  to 
submit  the  case  which  it  thought  was  supported  by  the  testimony,  and 
was  not  bound  to  submit  a  case  involving  testimony  believed  by  the  State 
to  be  false.  And  we  repeat  that  the  disposition  of  the  bill  of  exceptions 
as  to  Dr.  Wooten's  testimony  disposes  of  the  bill  of  exceptions  as  to  the 
testimony  of  Dr.  Davis;  for,  if  the  State  is  not  bound  to  embrace  all  the 
testimony  bearing  upon  the  subject,  then  it  was  not  required  to  do  so  in 
reference  to  Dr.  Wooten,  but  after  having  done  so,  appellant  had  no  right 
to  complain. 

Now,  we  have  this  question :  Is  it  necessary,  in  submitting  a  hypothet- 
ical case,  for  the  State  to  include  every  particle  of  the  evidence  bearing 
upon  the  question  of  insanity,  in  order  to  obtain  a  legal  answer  from  the 
expert?  If  so,  the  contention  of  the  appellant  in  the  Davis  bill  of  excep- 
tions is  well  founded ;  for  that  bill  shows  that  the  opinion  was  obtained 
from  the  expert  upon  a  hypothetical  case  that  did  not  embrace  the  theory 
of  the  defense,  and  did  not  embrace  all  the  testimony  bearing  upon  the 
question  of  sanity.  The  question  therefore  is:  Must  the  hypothetical 
case  submitted  to  the  expert  include  all  the  testimony  bearing  upon  the 
question  of  sanity,  in  order  to  obtain  a  legal  and  proper  answer  from  the 
expert?  In  the  original  opinion  we  discussed  this  very  question,  and  held 
that  it  was  not  necessary.  We  have  seen  nothing  to  change  our  opinion 
upon  this  subject.  The  authorities  are  just  that  way.  But  it  is  con- 
tended by  counsel  for  appellant  that  we  have  settled  the  law  to  the  con- 
trary in  Webb  v.  State,  9  Texas  Criminal  Appeals,  490 ;  Leache  v.  State, 
22  Texas  Criminal  Appeals,  279,  and  in  Williams  v.  State,  37  Texas 
Criminal  Beports,  348. 

Now,  we  assert  that  the  question  here  discussed  has  never  been  pre- 
sented in  any  case  before  either  the  Court  of  Appeals,  Court  of  Criminal 
Appeals,  or  the  Supreme  Court  of  this  State.  Counsel  for  appellant  cites 
no  case  decided  by  the  Supreme  Court,  but  relies  upon  the  cases  of  Webb 
V.  State,  Leache  v.  State,  and  Williams  v.  State,  supra.  What  was  the 
question  before  the  court  in  Webb  v.  State,  supra?  It  was  as  to  whether 
or  not  an  expert  could  give  his  opinion  unless  he  had  heard  all  the  testi- 
mony bearing  upon  the  question  at  issue.  It  was  not  a  case  in  which  the 
hypothetical  case  was  submitted  to  an  expert  who  had  not  heard  the  evi- 
dence. The  question  arose  in  this  manner:  Dr.  Stone,  witness  for  the 
defendant,  heard  all  the  testimony  introduced  on  the  trial,  and  gave  as 
his  opinion  that  he  had  heard  no  evidence  of  the  insanity  of  the  accused 
that  could  not  be  explained  by  other  causes,  such  as  indulgence  in  drink 
or  debauchery.  The  State,  upon  cross-examination  of  Dr.  Stone,  asked 
what  his  opinion  was,  based  upon  the  testimony  of  the  witness  Pool.  Dr. 
Stone  answered  that  from  the  evidence  of  Pool  alone  he  would  have  eon- 
^ered  Webb  insane,  and  believed  the  mind  of  defendant,  at  the  time  the 
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particular  offense  was  committed,  to  be  more  or  less  disturbed  from  some 
cause^  but  not  to  the  extent  to  relieve  him  entirely  from  responsibility.  In 
passing,  the  court  say  "that  the  witness  had  heard  all  the  testimony  in 
the  case,  and  did  not  believe  the  defendant  insane.  This  opinion, 
founded  upon  the  whole  testimony,  must  have  included,  and  did  include, 
the  testimony  of  the  witness  Pool.  If  it  did,  then  how  could  any  injury 
result  to  defendant  by  asking,  and  that,  too,  upon  cross-examination,  the 
opinion  of  the  witness  upon  the  testimony  of  Pool  alone,  we  confess  we 
can  not  conceive.  It  would  have  been  otherwise  if  the  expert  had  not 
heard  and  formed  his  opinion  upon  the  whole  case;  for  in  that  case  the 
question  and  answer  would  nave  been  not  only  improper,  but  illegal  and 
inadmissible."  Now,  it  will  be  observed  that  in  the  Webb  Case  the  hy- 
pothetical question  was  not  propounded  to  an  expert  who  had  not  heard 
the  testimony,  but  the  expert  had  heard  all  the  evidence.  It  may  be  in- 
sisted that,  if  it  is  necessary  for  the  expert  to  hear  all  the  testimony  before 
giving  an  opinion,  therefore  it  is  absolutely  necessary  that  the  hypotheti- 
cal case  submitted  to  an  expert  who  did  not  hear  the  testimony  must  em- 
brace all  the  testimony  bearing  upon  the  question  of  sanity.  We  are  not 
called  upon  to  pass  upon  this  question ;  but  the  reasons  for  the  one  rule 
will  not  apply  to  the  other  rule.  Take  the  most  enlightened  expert,  and 
let  him  hear  all  the  testimony;  he  can  arrive  at  a  correct  conclusion  as 
to  the  sanity  of  the  accused;  and  at  the  same  time,  if  called  upon  to  state 
all  the  facts  from  which  he  makes  the  conclusion,  he  would  most  gener- 
ally fail.  The  impression  from  the  facts  is  made  upon  his  mind,  without 
the  ability  to  produce  the  facts  in  the  statement.  But,  be  this  as  it 
may,  the  question  involved  in  the  Webb  Case  is  not  the  question  be^ 
fore  us.  Now,  it  is  true  that  Presiding  Judge  White  in  that  case  states 
that  the  full  case  must  be  submitted,  and  he  asserts  that  all  the  authorities 
support  this  proposition.  We  find  to  the  contrary,  that  the  overwhelming 
weight  of  authority  supports  the  proposition  "that  the  State  has  the  right 
to  submit  its  hypothetical  case,  and,  if  the  accused  is  not  satisfied  with 
it,  he  can  state  his  hypothetical  case."  This  proposition  is  conclusively 
established  by  the  authorities  cited  in  the  original  opinion;  and,  in  addi- 
tion to  those,  we  desire  to  cite  the  elaborate  opinion  in  the  case  of  Coyle 
V.  Commonwealth,  104  Pennsylvania  State,  117.  To  be  more  explicit: 
**Each  side  has  the  right  to  an  opinion  from  the  witness  upon  any  hypoth- 
esis reasonably  consistent  with  the  evidence;  and,  if  meagerly  presented 
in  the  examination  on  one  side,  it  may  be  fully  presented  on  the  other, 
the  whole  examination  being  within  the  control  of  the  court,  whose  duty 
it  is  to  see  that  it  is  fairly  and  reasonably  conducted."  Now,  the  question 
presented  to  us  is  one  in  which  the  State  presented  its  theory  of  the 
hypothetical  case  to  the  expert.  (We  are  now  treating  of  the  bill  of  excep- 
tions in  reference  to  Dr.  Davis'  testimony.)  The  State  had  a  right  to  se- 
lect its  theory  of  the  evidence,  and  to  base  a  hypothetical  case  upon  that 
state  of  facts  which  the  State  thought  to  be  true.  The  defendant  had  a 
right  to  submit  a  hypothetical  case  upon  the  state  of  facts  which  he  be- 
lieved to  be  true.    Of  course,  if  the  statement  of  a  hypothetical  case  for 
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the  State  was  unfair  and  unjust  to  the  appellant,  and  objections  had 
been  raised,  the  court  would  have  controlled  this  matter;  but  that  does 
not  appear  in  this  case.  It  would  be  almost  impossible  for  the  State  to 
embrace  all  the  testimony  introduced  in  evidence  in  the  hypothetical  case, 
without  impressing  the  jury  with  the  fact  that  the  State  believed  that  all 
of  the  evidence  and  circumstances  embraced  in  the  case  were  in  fact  true. 
This  would  be  a  great  injury  to  the  State.  It  would  be  in  the  nature  of 
a  concession  of  facts  which  the  State  proposed  to  controvert.  Nor  would 
it  be  just  to  the  defendant  to  require  him  to  embrace  all  the  facts  in  his 
statement — those  which  tended  to  show  sanity  as  well  as  insanity — when 
he  did  not  believe  the  testimony,  and  in  fact  proposed  to  impeach  the 
witnesses  swearing  to  the  facts  tending  to  show  sanity  in  som€  manner, 
or  to  show  that  they  were  unreasonable  and  not  in  fact  true.  The  record 
shows  that  a  very  full  statement  was  made  by  the  State  presenting  its 
theory  of  the  facts  believed  to  be  true;  and  the  record  also  shows  that  the 
defendant  presented  his  theory  of  the  case.  This  being  so,  the  expert  was 
in  possession  of  the  whole  case  as  effectually  as  can  be  presented  prac- 
tically upon  a  trial  of  a  case. 

In  the  Leache  Case,  supra,  the  question  was  in  regard  to  placing  the 
experts  under  the  rule.  It  appears  from  the  record  that  the  experts  were 
placed  under  the  rule,  and  did  not  hear  the  testimony  of  the  other  wit- 
nesses. Leache  contended  that  this  was  reversible  error;  that  he  had  the 
right  to  have  the  experts  present,  so  that  they  might  hear  the  testimony 
in  order  to  give  an  opinion.  Presiding  Judge  White  states  "that  it  was 
not  shown  that  the  hypothetical  case  presented  to  the  expert  was  defect- 
ive in  not  submitting  all  the  facts  essential  to  an  intelligent  opinion;  nor 
that  the  opinion  was  such  as  would  have  been  given  differently  had  the 
evidence  been  heard  directly  by  these  witnesses,  and  their  conclusions 
drawn  from  it,  and  not  from  the  hypothetical  statements  of  it.  We  can 
not  perceive  that  the  discretion  of  the  trial  judge  was  abused  in  the  mat- 
ter to  the  prejudice  of  the  defendant;  that  is,  that,  in  placing  the  experts 
under  the  rule,  no  prejudice  therefrom  was  shown  to  have  resulted  to  the 
appellant."  That  was  the  only  question  in  judgment.  The  remarks  of 
Judge  White  in  regard  to  the  rule  were  not  called  for  or  necessary  to  the 
disposition  of  the  question  raised;  but  he  states,  relying  upon  Coyle  v. 
Commonwealth,  104  Pennsylvania  State,  117,  "that,  where  the  expert 
has  not  heard  the  evidence,  each  side  has  the  right  to  an  opinion  from  the 
witness  upon  any  hypothesis  reasonably  consistent  with  the  evidence;  and, 
if  meagerly  presented  in  the  examination  on  one  side,  it  may  be  fully  pre- 
sented on  the  other,  the  whole  examination  being  within  the  control  of 
the  court,  whose  duty  it  is  to  see  that  it  is  fairly  and  reasonably  con- 
ducted." The  question  involved  in  the  Leache  Case,  supra,  was  simply 
the  action  of  the  court  in  putting  the  experts  under  the  rule,  and  all  of 
the  observations  made  by  the  presiding  judge  in  regard  to  the  rules  which 
control  in  submitting  hypothetical  cases  to  an  expert  were  dicta.  But  he 
concedes  that  each  side  has  the  right  to  an  opinion  from  the  witness  upon 
any  h^^pothesis  reasonably  consistent  with  the  evidence.    This  concession 
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is  made  in  the  face  of  the  assertion  that  all  authorities  agree  that  it  is 
inadmissible  to  permit  an  expert  to  give  his  opinion  upon  anything  short 
of  all  the  evidence  in  the  case,  whether  he  has  personally  heard  it,  or  it  is 
stated  to  him  hypothetically. 

In  the  Williams  Case,  supra,  the  only  question  before  the  court  was  as 
to  the  admissibility  of  the  testimony  of  Dr.  Armstrong,  an  expert,  who 
testified  that  he  had  heard  but  a  part  of  the  testimony,  but  had  read  the 
ne>vspaper  account  of  the  testimony  of  the  witnesses  on  the  question  of 
insanity  on  the  previous  trial  of  the  case.  The  court  thereupon  stated 
that  the  testimony  was  the  same  in  the  present  trial,  and  permitted  the 
witness,  over  the  objections  of  appellant,  to  give  an  opinion  as  to  the 
sanity  of  the  defendant.  We  held  in  that  case  that  the  newspaper  report 
was  nothing  but  hearsay  testimony,  and  that  it  was  not  competent  for  the 
judge  to  put  such  a  hypothetical  case  to  the  witness.  We  stated,  further, 
that,  if  the  newspaper  statement  was  eliminated,  the  witness  was  not  au- 
thorized to  give  his  opinion  based  only  on  having  heard  a  part  of  the 
testimony  of  the  witnesses.  So  the  question  here  presented  was  not  raised 
in  said  case,  and  what  was  said  by  us  in  referring  to  the  Webb  and  Leache 
Cases,  supra,  was  not  at  all  necessary  to  that  decision. 

We  misunderstood  the  bill  of  exceptions  reserved  to  the  testimony  of 
Carrie  Sparks.  We  thought  that  the  only  objection  urged  to  this  testi- 
mony was  that  it  was  not  in  rebuttal ;  but,  since  our  attention  has  been 
called  to  the  bill  in  the  motion  for  rehearing,  we  find  that  the  appellant 
moved  to  exclude  the  evidence  upon  the  grounds,  condensely  stated,  of 
irrelevancy,  that  appellant  was  not  shown  to  have  been  in  the  house,  and 
a  number  of  other  objections.  We  therefore  have  the  question  as  to 
whether  or  not,  under  the  circumstances  of  this  case,  the  evidence  of  this 
witness  was  admissible.  When  we  look  to  the  record,  we  find  that  the 
circumstances  strongly  tended  to  show  that  the  appellant  was  at  home. 
The  evidence  places  Mrs.  Burt  there,  as  well  as  defendant,  a  short  time 
after  the  expression  was  heard.  This  being  the  case,  we  are  of  opinion 
that  the  testimony  was  admissible,  and  have  no  doubt  of  its  relevancy. 
It  was  conceded  in  the  argument  of  appellant's  counsel  that  defendant 
killed  his  vnf  e  and  two  children.  About  this  there  is  no  question.  But  it 
is  contended  that  the  evidence  of  this  witness  bears  strongly  on  the  ques- 
tion of  sanity.  We  do  not  understand  it  in  that  way.  The  testimony 
shows  that  Mrs.  Burt  exclaimed,  "I  will  stand  this  thing  no  longer!"  To 
what  ''thing*'  she  alluded  is  not  disclosed.  Whether  it  was  the  ill  treat- 
ment of  the  husband,  or  whether  it  was  the  insane  conduct  of  the  defend- 
ant, is  not  shown.  The  exclamation  may  have  been  made  because  of  the 
strange  and  unnatural  conduct  of  an  insane  man,  or  might  have  been  in- 
duced by  the  ill  treatment  of  appellant  towards  his  wife.  We  are  left  in 
the  dark  upon  this  subject.  This  exclamation  could  not  have  been  made 
by  the  servant,  for  she  was  not  at  home ;  and  the  evidence  sliows  no  other 
female  there  except  Mrs.  Burt.  Appellant  insists,  however,  that  the  evi- 
dence fails  to  show  that  Burt  was  at  home.  The  witness  heard  the  ex- 
38  Texas  Crim.  App.— 29 
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clamation  after  7  o'clock  in  the  evening.  It  is  shown  that  defendant  waa 
there  between  8  and  9  o'clock.  The  exclamation  was  made  at  his  home, 
and  the  conclusion  is  reasonable  that  it  was  made  by  his  wife  to  him.  Be 
this  as  it  may^  appellant  concedes,  and  the  unquestioned  facts  of  the  caae 
demonstrate  that  he  killed  his  wife  and  children.  We  might  admit,  but 
we  do  not,  the  incompetency  of  this  evidence ;  and  yet  no  possible  injury 
could  have  resulted  to  appellant.  It  is  a  strained  conclusion  that  the 
remark  made  by  the  female  in  the  house  tended  to  show  the  sanity  of  de- 
fendant, for,  as  before  stated,  it  might  have  resulted  from  the  insane  act 
of  the  appellant.  If  the  jury  believed,  as  they  had  a  right  to  believe,  that 
the  exclamation  was  made  by  the  appellant's  wife  to  defendant,  clearly 
the  evidence  was  admissible.  If  they  did  not  so  believe,  then  no  harm  re- 
sulted to  the  appellant.  If  the  jury  believed  that  the  appellant  was  in- 
sane, or  had  a  doubt  about  it,  they  may  have  concluded  that  the  exclama- 
tion was  made  by  the  wife,  because  of  some  misconduct  of  her  deranged 
husband,  or,  if  they  did  not  believe  he  was  insane,  that  the  remarks  were 
made  because  of  the  ill  treatment  of  the  defendant.  We  are  left  in  a  field 
of  specidation,  but  we  can  not  perceive,  conceding  the  inadmissibility  of 
the  testimony  for  the  argument,  how,  under  the  facts  of  this  case,  appel- 
lant could  have  been  injured;  that  he  killed  his  wife  and  children  being 
a  conceded  fact.  Now,  it  must  reasonably  appear  that  the  exclamation 
testified  to  by  the  witness  Sparks  tended  to  show  sanity,  and  nothing 
else;  and,  unless  this  is  made  to  appear,  no  injury  could  have  resulted. 
But  we  are  of  opinion  that  the  evidence  was  admissible,  independent  of 
these  considerations. 

The  court  instructed  the  jury  upon  the  subject  of  express  malice  as  fol- 
lows: **(6)  Express  malice,  which  is  absolutely  essential  to  constitute 
murder  in  the  first  degree,  exists  where  one,  with  sedate,  deliberate  mind 
and  formed  design,  unlawfully  kills  another.  (7)  When  an  unlawful 
killing  is  established,  the  condition  of  the  mind  of  the  party  killing,  at 
the  time,  just  before  and  just  after  the  killing,  is  an  important  considera- 
tion in  determining  the  grade  of  the  homicide;  and,  in  determining^ 
whether  murder  has  been  committed  with  express  malice  or  not,  the  im- 
portant questions  for  a  jury  to  consider  are :  Do  the  facts  and  circum- 
stances in  the  case  at  the  time  of  the  killing,  and  before  and  after  that 
time,  having  connection  with  or  relation  to  it,  furnish  satisfactory  evi- 
dence of  a  sedate  and  deliberate  mind,  on  the  part  of  the  person  killing, 
at  the  time  he  does  the  act?  And  do  these  facts  and  circumstances  show 
a  formed  design  to  take  the  life  of  the  person  slain,  or  to  inflict  on  him 
some  serious  bodily  harm,  which,  in  its  necessary  and  probable  conse- 
quences, may  result  in  his  death?  Or  do  the  facts  and  circumstances  in 
the  case  show  such  a  general  reckless  disregard  of  human,  life  as  neces- 
sarily includes  the  formed  design  against  the  life  of  the  person  slain?  If 
they  do,  the  killing,  if  it  amounts  to  murder,  will  be  upon  express  malice. 
(8)  In  order  to  warrant  a  verdict  of  murder  in  the  first  degree,  malice  must 
be  shown  by  the  evidence  to  have  existed;  that  is,  the  jury  must  be  satis- 
fied from  the  evidence,  beyond  a  reasonable  doubt,  that  the  killing  was  a 
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consummation  of  a  previously  formed  design  to  take  the  life  of  the  per- 
son killed,  and  that  the  design  to  kill  was  formed  deliberately  with  a 
sedate  mmd — ^that  is,  at  the  time  when  the  mind  of  the  person  killing  was 
self-possessed  and  capable  of  contemplating  the  consequences  of  the  act 
proposed  to  be  done.  There  is,  however,  no  definite  space  of  time  neces- 
sary to  intervene  between  the  f onned  design  to  kill  and  the  actual  killing. 
A  single  moment  of  time  may  be  auflScient.  All  that  is  required  is  that 
the  mind  be  cool  and  deliberate  in  forming  its  purpose,  and  that  the  de- 
sign to  kill  is  formed  while  the  mind  is  in  such  calm  and  sedate  condition. 
(9)  When  the  evidence  satisfies  the  mind  of  the  jury,  beyond  a  reason- 
able doubt,  that  the  killing  was  the  result  of  a  previously  formed  design 
by  the  defendant  to  kill  deceased,  and  that  the  design  was  formed  when 
the  mind  was  calm  and  sedate,  and  capable  of  contemplating  the  conse- 
quences of  the  act  proposed  to  be  done  by  him,  and  such  killing  is  further 
shown  to  have  been  unlawful  and  done  with  malice,  then  the  homicide 
is  murder  in  the  first  degree,  and  your  verdict  should  be  rendered  accord- 
ingly. (10)  To  warrant  a  conviction  of  murder  in  the  first  degree,  the 
jury  must  be  satisfied  by  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant,  before  the  act,  deliberately  formed  the  design  with  a  calm  and 
sedate  mind  to  kill  the  deceased;  that  he  selected  and  used  the  weapon  or 
instrument  or  means  reasonably  sufficient  to  accomplish  the  death  by  the 
mode  and  manner  of  its  use.  The  act  must  not  result  from  a  mere  sud- 
den, rash,  and  immediate  design,  springing,  from  an  inconsiderate  im- 
pulse, passion,  or  excitement,  however  unjustifiable  and  unwarrantable  it 
may  be.  (11)  Now,  if  you  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  Eugene  Burt,  in  Travis  County,  State  of  Texas, 
on  or  about  July  24, 1896,  as  charged  in  the  indictment,  unlawfully,  with 
malice  aforethought,  with  a  sedate  and  deliberate  mind  and  formed  de- 
sign to  kill,  did  kill  Anna  M.  Burt,  by  then  and  there  striking,  beating, 
and  wounding  the  said  Anna  M.  Burt  upon  her  head  and  face  with  a 
hatchet  and  some  heavy  instrument,  thereby  fracturing  the  skull  and  the 
bones  of  the  face  of  said  Anna  M.  Burt,  and  by  then  and  there  tying 
tightly  around  the  throat  and  neck  of  said  Anna  M.  Burt  a  handkerchief, 
thereby  strangling  and  suffocating  the  said  Anna  M.  Burt,  and  by  then 
and  there  wrapping  around  the  head  and  body  of  said  Anna  M.  Burt  a 
blanket,  and  securely  tying  same  thereon  with  rope,  and  then  and  there 
throwing  said  Anna  M.  Burt,  so  wrapped  and  tied,  in  a  cistern  partially 
filled  with  water,  sufficient  to  submerge  the  body  of  said  Anna  M.  Burt ; 
or  if  the  said  defendant  did,  with  malice  aforethought,  so  kill  said  Anna 
M.  Burt,  by  either  one  or  by  all  of  the  means  above  enumerated — ^you  will 
find  the  defendant  guilty  of  murder  in  the  first  degree,  and  so  state  in 
your  verdict,  and  fix  his  punishment  at  death  or  confinement  in  the  State 
penitentiary  for  life,  as  you  may  determine  and  state  in  your  verdict." 

Counsel  for  appellant  objects  to  that  portion  of  the  charge  which  reads 
as  follows:  '*If  the  said  defendant  did,  with  malice  aforethought,  so  kill 
said  Anna  M.  Burt,  you  will  find  the  defendant  guilty  of  murder  in  the 
first  degree."  It  is  insisted  that  this  charge  authorized  a  verdict  of  murder 


Digitized  by  LjOOQiC 


452  38th  Texas  Ckiminal  Kepobts.  [Tyler^ 

in  the  first  degree,  upon  a  state  of  ease  which  demanded  a  verdict  of  mur- 
der in  the  second  degree.  We  do  not  so  understand  the  charge.  It  has 
reference  directly  to  the  preceding  portions  of  the  charge,  which  in  a 
remarkably  clear  and  explicit  manner  define  murder  in  the  first  degree. 
No  juror  with  the  least  degree  of  intelligence,  under  the  charge  given  in 
this  case,  could  conclude  that  the  verdict  of  murder  in  the  first  degree 
•could  be  rendered  unless  it  was  established  beyond  a  reasonable  doubt  by 
the  evidence  that  the  accused,  with  a  calm  mind  and  formed  design,  de- 
liberately killed  his  wife.  This  portion  of  the  charge  has  reference  to  the 
charge  preceding  it,  and,  when  it  says  "so  kill,"  it  means,  and  of  necessity 
means,  in  the  manner  and  condition  of  mind  as  set  forth  in  the  preceding 
portions  of  the  charge.  However,  there  was  no  objection  to  the  charge; 
and,  this  being  the  case,  the  rule  is  that  it  must  have  been  calculated  to 
injure  the  rights  of  the  accused.  This  proposition  is  supported  by  any 
number  of  cases,  the  leading  case  being  Bishop  v.  State,  43  Texas,  390. 
Tested  by  this  rule,  was  appellant  injured?  As  we  said  in  the  original 
opinion,  there  is  no  murder  in  the  second  degree  in  this  case.  The  learned 
counsel  of  appellant,  in  argument,  admitted  that,  if  the  accused  was  sane, 
he  was  guilty  of  murder  upon  express  malice.  If  this  be  true — ^and  it  is 
absolutely  true — then  no  possible  injury  could  have  resulted  from  this 
<jharge,  if  the  appellant's  construction  be  correct. 

It  is  insisted  by  counsel  for  appellant  that,  if  we  affirm  this  judgment, 
it  will  be  contrary  to  law,  and  contrary  to  the  previous  decisions  of  this 
court.  If  contrary  to  law,  this  judgment  ought  not  to  be  affirmed.  If 
contrary  to  previous  decisions,  and  those  decisions  are  wrong,  being  cor- 
rect in  all  other  respects,  the  judgment  ought  to  be  affirmed.  It  is  not  con- 
tended by  counsel  that  a  change  of  opinion  has  wrought  a  legal  injury  to 
appellant,  in  misleading  him  so  as  to  deprive  him  of  a  legal  defense. 
Nothing  of  this  sort  is  intimated.  We  have  discussed  the  cases  referred 
to  by  appellant  in  which  he  insists  that  we  have  laid  down  a  different  rule 
in  regard  to  the  testimony  of  an  expert.  We  have  shown  that  no  case  con- 
tains the  question  here  raised.  We  have  shown  that  in  the  Webb,  Leache, 
and  Williams  Cases,  supra,  the  observations  of  the  court  were  mere  dicta. 
But  concede,  for  the  argument,  that  this  court  has  changed  its  opinion 
(which  is  not  the  case);  if  we  are  correct  now,  the  appellant  has  no  right 
to  complain,  he  having  been  misled  in  no  manner  calculated  to  deprive 
him  of  a  legal  defense.  But,  as  we  have  before  observed,  the  question  in 
regard  to  the  manner  of  obtaining  the  opinion  of  an  expert  has  never 
l)ecn  presented  to  this  court  in  the  shape  presented  in  this  case.  There 
has  been  no  change  of  opinion,  but  there  has  been  dicta,  which  is  not  sup- 
ported by  the  authorities.  We  have  given  this  record  a  most  careful  ex- 
amination, in  the  light  of  the  consequences  of  the  verdict,  and  are  thor- 
oughly aware  of  the  fate  pending  over  the  appellant,  and  would  not  hesi- 
tate to  reverse  the  judgment  if  we  thought  appellant  had  been  deprived 
of  a  legal  right;  but  we  have  found  nothing  in  the  record  tending  re- 
motely to  show  that  appellant  has  been  deprived  of  a  legal  right.  The 
evidence  is  amply  sufficient,  in  fact,  conclusive  of  the  guilt  of  the  ac- 
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cused;  the  verdict  of  the  jury  is  supported  beyond  all  question  by  the 
evidence;  and  we  have  foiind  nothing  in  the  record  authorizing  this  court 
to  reverse  the  judgment. 

The  motion  for  rehearing  filed  by  appellant  is  overruled,  and  the  judg- 
ment affirmed. 

Motion  overruled  and  judgment  affirmed, 

DAVIDSON,  Judge. — I  concur  in  the  conclusions  reached  by  the  pre- 
siding judge.  As  to  whether  the  bill  of  exceptions  in  regard  to  the  testi- 
mony of  the  expert  witness  Dr.  Davis  is  complete,  so  as  to  raise  the  ques- 
tion at  issue,  I  simply  quote  the  qualification  of  the  trial  judge  to  said 
bill :  "The  evidence  in  the  case  was  very  voluminous,  and  in  part  con- 
tradictory. The  fact  of  the  killing  itself,  relied  on  by  the  defense  as  one 
of  its  strongest,  if  not  only,  ground  showing  insanity,  was  one  of  the  dis- 
puted facts  in  the  case,  provable  only  by  circumstances,  and  it  was  im- 
possible to  form  a  hypothetical  case  assuming  all  the  evidence  in  the  case 
to  be  true,  because  there  was  no  direct  evidence  of  the  killing,  and  said 
testimony  was  contradictory  in  part;  and  the  court  stated  to  counsel  that 
the  State  would  be  allowed  to  state  a  hypothetical  case  based  upon  the 
assumption  that  her  testimony  was  true,  and  embracing  all  the  evidence 
for  the  State,  and  to  ask  the  opinion  of  the  witness  based  upon  such 
hypothesis;  and  that  the  defendant  would  be  allowed  to  state  a  hypo- 
thetical case  based  upon  the  assumption  that  his  testimony  was  all  true, 
and  on  all  reasonable  inferences  to  be  drawn  from  such  testimony,  and  to 
express  his  opinion  based  upon  such  hypothetical  case.  The  State  em- 
braced all  its  testimony  in  its  hypothetical  question,  and,  upon  the  as- 
sumed truth  of  said  question,  the  witness  stated  his  opinion  that  defend- 
ant was  sane.  The  defendant  then  put  its  hypothetical  case  to  witness 
based  on  the  assumption  that  all  his  testimony  was  true,  and  based  on  the 
assumption  that  all  reasonable  inferences  to  be  drawn  from  his  testimony 
were  true,  including  the  fact  that  defendant,  without  reason,  motive,  or 
cause,  killed  his  wife  and  children,  upon  which  question  witness  answered 
that  upon  such  hypothesis  he  would  say  the  defendant  was  insane.  All 
the  evidence  was  embraced  and  included  in  the  State's  hypothetical  ques- 
tion and  defendant's  hypothetical  question  combined/'  It  will  be  seen 
from  this  statement  of  the  judge  that  two  hypothetical  questions  were 
stated — one  based  upon  tlie  evidence  for  the  State,  and  the  other  based 
upon  the  evidence  for  the  defendant.  The  expert  witness  answered  upon 
the  State's  hypothetical  question  that  the  defendant  was  sane,  and  upon 
the  hypothetical  question  put  by  the  defendant  that  he  was  insane- 
Taking  these  answers,  we  are  forced  to  the  conclusion  that  the  testimony 
was  not  only  incongruous  and  contradictory,  but  led  the  mind  of  the  ex- 
pert to  two  diflferent  conclusions.  Under  such  a  state  of  case,  it  is  evi- 
dent that  a  hypothetical  case  embracing  all  the  facts  adduced  on  the  trial 
in  this  respect  could  not  be  answered  by  the  witness  without  first  having 
decided  in  his  own  mind  the  credibility  of  the  witnesses  testifying  to  such 
facts.    This,  of  course,  he  could  not  do.    The  credibility  of  the  witnesses 
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and  the  weight  to  be  given  their  testimony  in  this  State  is  entirely  within 
the  province  of  the  jury.  Then,  we  have  the  question  as  stated  in  the 
opinion  of  the  presiding  judge  sharply  presented,  because  no  hypothetical 
question  was  put  to  the  witness  covering  the  entire  testimony  adduced  in 
relation  to  insanity.  The  question,  then,  is  as  to  whether  the  expert  wit- 
ness can  be  asked  hypothetical  questions  involving  the  different  theories, 
without  requiring  him  in  one  question  to  pass  upon  all  the  testimony 
adduced.  It  is  conceded  by  Judge  Henderson  that,  if  the  testimony  is 
incongruous  and  contradictory,  hypothetical  questions  can  be  asked,  pre- 
senting the  different  theories,  and  the  witness  be  required  to  state  his 
opinion  on  each.  I  agree  with  the  presiding  judge  that  this  can  be  done 
in  either  event,  whether  the  facts  are  disputed  or  not.  If  this  were  not 
true,  there  would  be  endless  confusion  and  interminable  discussion  as  to 
what  are  the  facts,  or  whether  the  facts  are  incongruous  or  not.  That  the 
hypothetical  questions  may  be  put  to  the  witnesses  in  this  manner  is  sus- 
tained by  the  weight  of  authority,  and  is  the  sounder  rule.  In  support  of 
this  proposition,  I  refer  to  Shirley  v.  State,  37  Texas  Crim.  Eep.,  476; 
Jones  on  Ev.,  sec.  372,  and  notes  for  collated  authorities;  Steams  v. 
Field,  90  N.  Y.,  640;  Harnett  v.  Garvey,  66  N.  Y.,  641;  Mercer  v.  Vose, 
67  N.  Y.,  66;  Fairchild  v.  Bascomb,  35  Vt.,  398;  People  v.  Augsbury,  97 
N.  Y.,  501;  Guiterman  v.  Steamship  Co.,  83  N.  Y*,  358;  Coyle  v.  Com., 
104  Pa.  St.,  117;  Pidcock  v.  Potter,  68  Pa.  St.,  342;  State  v.  Klinger,  46 
Mo.,  224;  State  v.  Hayden,  51  Vt.,  296;  Steph.  Dig.  Ev.,  p.  105,  note. 
Mr.  Jones,  in  his  work  on  Evidence  (section  373),  thus  states  the  ques- 
tion: "The  facts  are  generally  in  dispute,  and  it  is  sufficient  if  the  ques- 
tion fairly  states  such  facts  as  the  proof  of  the  examiner  tends  to  estab- 
lish, and  fairly  presents  his  claim  or  theory.  It  can  not  be  expected  that 
the  interrogatory  will  include  the  proofs  or  theory  of  the  adversary,  since 
this  would  require  a  party  to  assume  the  truth  of  that  which  he  generally 
denies."  He  is  here  discussing  the  practice  of  putting  hypothetical  ques- 
tions. If  one  side  fails  to  include  all  the  testimony  in  the  hypothetical 
question,  the  other  may  go  into  the  matter  fully  on  cross-examination. 
This,  under  all  circumstances,  will  get  the  matter  fairly  before  the  jury; 
and  such  a  practice  is  commended  by  the  authorities  I  have  examined  on 
the  question.  See  also  Goodwin  v.  State,  96  Ind.,  550;  and  there  are 
other  cases  in  Indiana  to  the  same  effect. 

HENDERSON,  Judge. — I  agree  to  the  conclusion  reached  by  a  ma- 
jority of  the  court  in  this  case,  but  I  disagree  as  to  the  rule  of  practice 
therein  laid  down  with  reference  to  propounding  to  an  expert  a  hypo- 
thetical case.  I  do  not  concede,  as  contended  for  by  counsel  for  appellant, 
that  the  rule  has  ever  heretofore  been  laid  down  by  this  court.  The  ques- 
tion was  more  nearly  involved  in  the  case  of  Webb  v.  State,  9  Texas  Crim. 
App.,  490,  than  in  either  the  Leache  Case  or  the  Williams  Case ;  but  an 
examination  of  even  the  Webb  Case  fails  to  disclose  that  the  question  was 
properly  before  the  court.  Judge  White,  however,  in  rendering  the  opin- 
ion in  that  case,  appears  to  have  so  conceived  it,  and  discussed  the  ques- 
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tion,  and  atated  the  rule  to  be  that,  in  propounding  a  hypothetical  ques- 
tion to  an  expert  on  the  question  of  insanity,  all  the  evidence  developed 
on  the  trial  should  be  embraced  in  the  hypothetical  question  put  to  a 
party's  expert  witness.  The  opinion  of  the  presiding  judge  discusses  the 
matters  involved  in  said  cases,  and  I  will  no  further  refer  to  them,  save 
to  suggest  that  I  can  not  understand  how  counsel  for  appellant  so  strenu- 
ously insists  in  his  motion  for  rehearing  that  he  was  misled  by  the  de- 
cision in  the  Williams  Case  as  to  the  rule  laid  down  in  propounding  a 
hypothetical  question  to  an  expert,  when  the  Williams  Case,  at  the  time 
the  Burt  Case  was  tried,  had  not  then  been  decided  by  this  court.  The 
question  as  to  the  proper  interrogatory  to  be  propounded  to  an  expert  wit- 
ness was  not  before  the  court  in  the  Williams  Case,  and  what  was  said  on 
the  subject  in  that  case,  on  a  careful  reading,  would  obviously  appear  to 
the  legal  mind  to  be  merely  dicta.  Besides,  as  above  stated,  the  Burt 
Case  ^as  tried  in  the  District  Court  of  Travis  County  on  the  27th  day  of 
November,  1896,  while  the  Williams  Case  was  not  decided  by  this  court 
until  March  27,  1897;  so  it  is  absolutely  impossible  that  counsel  could 
have  been  at  all  influenced  by  anything  that  was  said  in  the  Williams 
Case. 

I  would  here  call  attention  to  the  case  of  Shirley  v.  State,  37  Texas 
Criminal  Beports,  476,  decided  by  this  court  on  the  10th  of  June,  1896. 
The  opinion  in  said  case  would  indicate  that  this  very  question  had  come 
directly  before  this  court  in  the  decision  of  that  case,  and  the  opinion 
would  appear  to  lay  down  a  different  rule  than  that  contended  for  by  ap- 
pellant. I  quote  from  the  opinion  as  follows:  *TJpon  the  trial,  counsel 
for  the  State  submitted  to  the  two  physicians,  G.  B.  Beaumont  and  C.  M. 
Alexander,  a  hypothetical  case.  The  physicians  gave  as  their  opinion 
that  the  appellant  was  not  only  sane,  but  that  he  was  feigning  insanity. 
Counsel  for  appellant  objected  to  this  opinion,  because  the  hypothetical 
case  was  not  full,  and  did  not  include  the  testimony  introduced  by  the 
appellant  tending  to  show  insanity.  This  objection  was  not  well  taken. 
If  not  satisfied  with  the  hypothetical  case  submitted  to  the  doctors  by 
counsel  for  the  State,  it  was  the  duty  of  the  counsel  for  appellant  to  sub- 
mit a  case  made  up  of  all  the  testimony.  Again,  the  opinion  of  the  doc- 
tors was  not  based  upon  the  testimony  that  they  had  heard  alone;  but 
they  had  made  examinations  of  the  appellant,  had  observed  his  conduct, 
and  the  opinion  was  based  upon  the  evidence  delivered  by  the  witnesses 
and  their  personal  observation  of  the  conduct  of  the  appellant."  On  an 
inspection  of  that  record,  it  will  appear,  as  suggested  in  the  latter  part  of 
said  opinion,  that  the  experts  were  examined  upon  the  hypothetical  case 
put,  in  connection  with  their  personal  examination  of  the  appellant  and 
their  observation  of  his  conduct.  I  think  it  may  be  said  that  the  question 
to  be  propounded  to  one's  expert  witness  upon  a  hypothetical  case  was  not 
fairly  involved  in  the  Shirley  Case. 

After  an  examination  of  all  the  authorities  which  are  accessible,  I  think 
the  true  rule  on  this  subject  is  simply  this :  That  when  the  issue  of  in- 
sanity is  gone  into,  and  testimony  is  introduced  upon  that  question,  and 
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an  expert  is  introduced  by  a  party,  and  a  hypothetical  question  is  pro- 
pounded by  such  party  to  such  witness,  he  should  embrace  in  such  hypo- 
thetical question  all  the  facts  that  have  been  developed  in  the  evidence 
bearing  upon  that  issue  which  are  not  incongruous  and  which  are  not  dis- 
puted. If  any  facts  are  incongruous  or  are  disputed  by  him,  of  course  he 
would  be  authorized  to  omit  such  facts;  and,  on  cross-examination,  the 
opposite  party  could,  if  he  saw  fit,  in  addition  to  the  hypothetical  question 
put  by  the  party  introducing  the  witness,  propound  a  hypothetical  case 
of  his  own,  and  add  thereto  such  other  facts  as  may  have  been  omitted  by 
the  opposite  party,  and  which  might  occur  to  him  to  be  ma;terial.  Either 
party  should  be  authorized  to  propound  hypothetical  cases  embracing  the 
disputed  facts;  that  is,  each  party  would  embrace  the  facts  believed  by 
him  to  be  true  which  may  be  disputed  by  his  adversary.  Such  a  course 
seems  to  me  to  be  fraught  with  fairness.  See  Busw.  Insan.,  sec,  263; 
Davis  V.  State,  35  Ind.,  496;  Goodwin  v.  State,  96  Ind.,  550;  Fairchild  v, 
Bascomb,  35  Vt.,  398;  Hathaway  v.  Ins.  Co.,  48  Vt.,  335;  Steph.  Dig. 
Ev.,  p.  105,  arid  note.  Authorities  can,  of  course,  be  found  to  the  con- 
trary, and  some  of  them  go  to  the  extent  of  authorizing  a  hypothetical 
question  to  be  presented  to  an  expert  embracing  only  such  facts  as  a  party 
desires  to  present.  See  Coyle  v.  Com.,  104  Pa.  St.,  117,  and  Steams  v. 
Field,  90  N.  Y.,  640. 

It  occurs  to  me  that  the  rule  above  stated  is  not  only  supported  by  the 
best  considered  authorities,  but  that  it  is  logical.  All  of  the  facts  which 
are  adduced  in  evidence  bearing  upon  the  issue  of  insanity  are  a  part  of 
the  defendant's  character  in  that  respect.  Certainly,  all  of  the  undis- 
puted facts  pertain  to  him,  and  serve  to  shed  light  upon  his  character 
with  respect  to  his  sanity.  Now,  if  the  evidence  contained  a  great  many 
facts  indicating  eccentricity  of  character,  and  a  few  of  these  are  culled  out 
and  put  to  an  expert,  he  might  say  that  they  did  not  necessarily  indicate 
insanity  of  the  defendant ;  whereas,  if  all  the  eccentric  facts  are  presented 
to  the  expert,  he  might  say  that  they  clearly  indicate  insanity.  If,  more- 
over, the  record  embraces  a  great  number  of  facts,  some  indicating  sanity 
and  others  insanity,  and  the  facts  indicating  insanity  alone  are  presented 
to  an  expert,  he  might  say  that  the  party  was  insane.  On  the  other  hand, 
if  only  the  facts  indicating  sanity  are  submitted  to  the  expert,  he  might 
unhesitatingly  say  that  the  party  was  sane;  whereas,  if  all  the  facts  in 
combination  are  submitted  to  the  expert  in  the  hypothetical  question,  he 
might  say  that  they  indicated  his  sanity  or  insanity,  as  the  case  may  be. 
What  I  mean  to  say  is  this:  That  when  all  of  the  facts  in  evidence  bear- 
ing upon  the  issue  of  the  insanity  of  the  defendant  are  undisputed,  and 
the  expert  is  adduced  by  the  State  to  respond  to  a  hypothetical  question 
put,  that  question  should,  in  common  fairness,  embrace  all  the  facts. 
This,  in  concrete  form,  alone  constitutes  his  character  for  sanity  or  in- 
sanity, and  the  opinion  based  upon  all  the  facts  can  alone  shed  any  light 
upon  the  question  or  be  of  any  service  to  the  jury.  While  I  believe  this  to 
be  the  correct  rule,  yet  it  by  no  means  follows  that  a  case  ought  to  be  re- 
versed where  this  method  of  propounding  a  hypothetical  case  has  not  been 
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followed,  and  I  would  not  be  understood  as  holding  that  any  case  ought  to 
be  reversed  because  a  proper  hypothetical  question  is  not  put  in  the  first 
instance  by  a  party  calling  an  expert,  where  full  opportunity  is  afforded 
the  opposite  party  for  cross-examining  that  witness.  Much  less  would  I 
agree  thatihe  opposite  party  may  object  to  a  hypothetical  question  on  the 
ground  that  it  does  not  embrace  all  the  facts,  and  conceal  from  his  ad- 
versary, or  refuse  to  state  for  the  benefit  of  his  adversary,  such  facts  as  are 
not  embraced  in  the  hypothetical  question.  In  the  case  at  bar,  full  oppor- 
tunity was  afforded  the  appellant  on  cross-examination  to  put  a  full  case 
to  the  expert,  or  to  put  any  character  of  hypothetical  case  arising  from  the 
evidence  which  he  saw  fit;  and  I  do  not  believe  that  he  could  refuse  to 
avail  himself  of  this  opportunity,  and  then  ask  a  reversal  of  the  case  be- 
cause a  full  hypothetical  case  had  not  been  put  by  the  State.  Further,  I 
do  not  believe  that  the  bill  of  exceptions  in  this  case  fairly  raises  fthis  ques- 
tion. The  authorities  hold  that  the  bill  must  be  so  full  and  certain  in  its 
statements  that  in  and  of  iself  it  will  disclose  all  that  is  necessary  to 
emphasize  the  supposed  error.  It  must  sufficiently  set  out  the  proceed- 
ings and  attending  circumstances  below  to  enable  the  appellate  court  to 
know  certainly  that  error  was  committed.  The  judge  must  certify  to  the 
truth  of  the  facts  upon  which  the  exception  is  predicated;  and  the  taking 
of  an  exception,  without  the  recitation  of  such  facts  in  the  certificate  of 
the  judge,  will  not  be  remedied  by  the  allegation  of  the  grounds  upon 
which  the  exception  was  taken.  The  bill  of  exceptions  must  itself  certify 
the  ground,  or  it  must  reasonably  appear  from  the  bill  itself. 

With  regard  to  the  testimony  of  the  witness  Carrie  Sparks,  I  think  it 
sufficiently  appears  that  the  exclamation  she  heard  was  from  the  wife  of 
the  appellant,  and  was  addressed  to  him.  It  was  made  on  the  evening  of 
the  homicide,  about  7  o^clock.  The  evidence  shows  that  the  only  inmates 
in  said  house  were  the  appellant,  his  wife,  two  small  children,  and  the 
nurse.  At  that  particular  time  the  nurse  and  children  were  absent,  and 
there  is  no  testimony  suggesting  that  anyone  else  could  have  been  in  the 
house  at  the  time,  save  the  appellant  and  his  wife.  True,  the  evidence  is 
not  positive  establishing  the  fact  that  it  was  the  voice  of  the  wife  ad 
dressed  to  her  husband  (appellant) ;  but,  while  it  was  circumstantial,  it 
was  of  such  a  character  as  to  almost  certainly  exclude  the  idea  that  the 
expression  could  have  been  made  by  any  other  party  than  the  wife,  or  to 
any  other  person  than  her  husband.  The  evidence  shows  positively  the 
absence  of  the  nurse  and  children  from  the  house  at  that  hour,  and  pre- 
sumptively or  inferentially  the  presence  there  at  that  time  of  appellant 
and  his  wife;  and  I  believe  it  was  admissible  for  the  State  to  show  by  the 
witness  Carrie  Sparks  that,  as  she  passed  the  residence  of  appellant,  she 
heard  a  woman's  voice  exclaim,  in  a  high  to^e,  as  if  addressing  someone, 
"I  will  not  stand  this  any  longer!"  and  this  could  be  used  by  the  State  for 
the  purpose  of  showing  motive,  and  directly  as  tending  to  suggest  sanity. 

With  the  foregoing  observations,  I  agree  with  the  conclusion  reached 
by  the  court. 
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Geobge  Shockley  v.  The  State. 

No.  1735.    Decided  December  8.  1897. 

1.  Theft  —  Indictment  —  AUesration  of  Unknown  Owner  —  Diligence  by 

Grand  Jury. 
An  indictment  for  theft  of  a  horse,  which  alleged  that  it  was  "taken  from  the  pos- 
session of  a  Mexican,  whose  name  is  Jose,  but  whose  surname  is  to  the  grand  jury 
unknown,  and  could  not  be  ascertained  after  diligent  inquiry,"  etc.,  was  sufficient; 
but  it  devolved  upon  the  State  the  burden. to  prove  the  diligent  inquiry  by  the  grand 
jury  to  ascertain  the  surname  of  the  owner. 

2.  -Same. 

Where  it  was  made  to  appear  that  one  of  the  principal  witnesses,  who  was  before 
the  grand  jury,  knew  the  alleged  owner  of  the  horse,  who  had  worked  for  him  on  his 
ranch,  and  knew  his  name  and  could  have  given  the  grand  jury  his  full  name  had 
they  asked  him,  which  they  did  not  do,  and  said  witness  lived  only  twenty-five  milen 
from  the  town  where  the  grand  jury  was  in  session,  and  could  have  been  recalled 
before  them  had  they  sent  for  or  issued  process  for  him;  Held,  inexcusable  negli- 
gence, and  that  the  evidence  failed  to  support  the  allegations  in  the  indictment  and 
was  insufficient  to  support  the  verdict  and  judgment. 

Appeal  from  the  District  Court  of  Kimble.  Tried  below  before  Hon. 
W.  M.  Allison. 

Appeal  from  a  conviction  for  horse  theft;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  case  is  sufficiently  stated  in  the  opinion. 

[No  briefs  for  appellant.] 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — The  indictment  charged  appellant  with  the 
theft  of  a  horse  "from  the  possession  of  a  Mexican,  whose  name  is  Jose, 
but  whose  surname  is  to  the  grand  jury  unknown,  and  could  not  be  ascer- 
tained after  diligent  inquiry,"  etc. 

On  the  trial  the  owner  testified  that  his  name  was  Jose  Ramerez.  Joe 
Pierce  also  testified  for  the  State,  in  substance,  that  the  alleged  owner 
worked  for  him  on  his  ranch,  and  that  he  knew  his  surname,  and  knew 
it  at  the  time  he  was  before  the  grand  jury ;  that  if  the  grand  jury  had 
asked  him  he  would  have  given  the  alleged  owner's  full  name;  that  im- 
mediately after  testifying  before  the  grand  jury,  he  was  discharged,  and 
left  town  for  his  ranch,  twenty-five  miles  distant.  Two  of  the  grand  jury 
men  testified  that  Pierce  was  not  asked  the  name  of  the  alleged  owner 
while  he  was  before  that  body,  but,  directly  after  discharging  him,  they 
went  to  his  residence  in  the  +own  to  recall  him  to  testify  in  regard  to  this 
matter,  but  that  he  had  left  town  and  gone  to  his  ranch.  This  is,  in  sub- 
stance, the  evidence  bearing  uj)on  this  (juestion. 

Now  it  is  insisted  by  ap])ollant  that  a  new  trial  should  have  been 
granted  in  the  court  below,  which  having  been  refused,  this  court  should 
reverse  the  jud^niient,  l)ecause  the  name  of  the  alleged  owner  is  not  set 
out  in  the  indictment.    In  this  connection  the  court  charged  the  jury  that. 
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if  the  grand  jury  used  reasonable  diligence  lo  ascertain  the  name  of  the 
alleged  owner  of  the  horse,  this  would  be  sufficient.  Under  this  charge, 
the  jury  found  that  the  diligence  used  by  the  grand  jury  was  suflBcient. 
The  court's  charge  was  a  correct  enunciation  of  the  law  if  the  facts  justi- 
fied it.  This  question  has  often  been  before  the  court,  and  we  find  no 
case  which  supports  the  ruling  of  the  trial  court  in  this  matter.  The  evi- 
dence stated  above  excludes  the  idea  of  reasonable  diligence  on  the  part 
of  the  grand  jury.  So  far  as  the  record  discloses,  the  owner  of  the  animal 
himself  could  have  been  before  the  grand  jury.  He  was  shown  to  have 
been  recently  in  the  employ  of  Mr.  Pierce,  and  was  present  on  the  trial, 
and  testified.  Mr.  Pierce  testified  that  he  was  before  the  grand  jury,  and, 
if  he  had  been  asked  with  reference  to  the  name  of  the  alleged  owner, 
would  have  informed  the  grand  jury  of  that  name.  He  was  not  asked; 
and  when  this  witness  left  the  town  where  the  grand  jury  was  in  session, 
and  where  he  lived,  he  only  went  a  distance  of  twenty-five  miles,  and  had 
been  gone  but  a  short  time  when  the  grand  jury  desired  his  recall;  and  yet 
no  process  was  issued  for  him,  and  no  officer  sent  for  him.  This,  in  our 
judgment,  is  inexcusable  negligence,  and  shows  a  want  of  diligence. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

HiTBT,  Presiding  Judge,  absent. 


W.  T.  YouNOMAN  V.  The  State. 

Ko.  1000.    Decided  November  17.  1897. 
Motion  for  Rehearing  Decided  December  15,  1897. 

1.    Local  Opticn^Becognlzance  on  Appeal.  39  128 

Violating  the  local  option  law  is  not  an  offense  eo  nomine,  hence  the  essential  ^  ^i 

elements  of  the  offense^  as  stated  in  the  indictment,  must  be  recited  in  the  recog-       ' 

^izance  on  appeal  to  render  it  sufficient.  [The  law  has  been  changed  by  the  adop- 
tion of  a  new  i*orm  for  the  recognizance.  C.  C.  P.,  art.  887,  as  amended  by  Acts  25th 
Leg.,  p.  6.— Reporter.] 

/  ON  MOTION  FOB  BEHfiABINO. 

8.    Same— Amending  Becognizance  After  Appeal  Is  Perfected. 

Where  the  recognizance  on  appeal  is  defective,  it  can  not  be  amended  nor  a  proper 
legal  recognizance  be  entered  into  in  the  court  below  pending  the  appeal  in  order  to 
perfect  the  appeal. 

Appeal  from  the  County  Court  of  Van  Zandt.  Tried  below  before 
Hon.  John  S.  Spinks,  County  Judge. 

Appeal  from  a  conviction  for  violating  local  option;  penalty,  a  fine  of 
$25  and  twenty  days  imprisonment  in  the  county  jail. 

No  statement  required. 
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Yantis  &  Oeddie  and  Wynne,  Greer  &  Smith,  for  appellant,  on  motion 
for  rehearing. — At  a  former  day  of  this  term,  to  wit,  on  the  IT'th  day  of 
I^ovember,  1897,  this  court  on  its  own  motion  dismissed  the  appeal  in  this 
case,  giving  as  a  reason  that  the  recognizance  filed  by  appellant  in  the 
lower  court  was  insufficient;  that  the  crime  for  which  he  was  tried  and 
convicted  in  the  lower  court  wds  not  an  offense  eo  nomine  by  statute,  and 
therefore  the  substance  of  the  charging  part  of  the  bill  of  indictment 
ought  to  have  been  given  in  the  recognizance,  and  for  a  failure  to  do  so 
the  court  on  its  own  motion  dismissed  said  appeal. 

On  the  19th  day  of  November  appellant  filed  a  motion  to  reinstate  said 
cause,  and  on  the  23d  day  of  November,  1897,  he  filed  an  amended  motion 
to  reinstate,  alleging  the  sufficiency  of  the  recognizance  filed  originally, 
and  asking  permission  to  cover  the  defects,  if  any,  by  filing  a  new  recog- 
nizance. 

We  submit  the  rule  laid  down  by  the  court  is  the  correct  one — that 
when  a  conviction  is  had  for  an  offense  that  is  not  by  statute  an  offense 
eo  nomine,  the  recognizance  must  set  out  the  substance  of  said  charge. 

The  recognizance  in  this  case  we  submit  complied  substantially  with 
the  requirements  of  law.  It  stated  that  the  defendant,  W.  T.  Youngman, 
who  stands  charged  in  this  court  with  the  violation  of  the  local  option 
law  by  selling  to  M.  0.  Bates  one  quart  of  intoxicating  liquor  in  a  sub- 
division of  Van  Zandt  County,  to  wit,  justice  precincts  numbers  1,  3,  and 
7,  where  the  sale  of  intoxicating  liquor  had  been  prohibited  and  was  then 
in  force,  for  which  said  offense  the  said  W.  T.  Youngman  was  tried  and 
convicted.  Code  Crim.  Proc,  arts.  887,  888;  Freeman  v.  State,  36  Texas, 
254;  Taylor  v.  State,  1  Texas  Crim.  App.,  663;  Buie  v.  State,  1  Texas 
Crim.  App.,  58. 

We  submit  that  when  in  a  misdemeanor  case  a  motion  to  dismiss  the 
appeal  is  filed  on  account  of  a  defective  recognizance,  and  before  it  is 
acted  on  the  defendant  (appellant)  files  a  good  and  sufficient  recogni- 
zance, that  the  motion  will  be  overruled,  and  this  cause  being  dismissed 
without  a  motion,  by  the  court,  we  submit  the  defendant  ought  to  have 
the  right  to  cure  any  defect  apparent  in  the  recognizance  by  filing  one  to 
meet  the  judgment  of  the  court. 

On  the  17th  day  of  November  the  court,  on  its  own  motion,  dismissed 
the  appeal  in  this  case,  because  the  recognizance  was  insufficient,  and  the 
defendant  (appellant)  at  once  filed  a  motion  to  set  aside  the  judgment  of 
dismissal  and  be  granted  leave  to  file  a  good  recognizance  to  comply  with 
the  ruling  of  the  court,  which  was  by  him  made  and  entered  into  before 
the  trial  court,  and  a  certified  copy  filed  in  this  cause  in  this  court,  and  a 
copy  attached  to  his  motion  to  reinstate,  which  we  submit  under  the  rules 
laid  down  by  this  court  ought  to  be  granted.  Collins  v.  State,  29  S.  W. 
Eep.,  274;  Collins  v.  State,  29  S.  W.  Eep.,  275. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. — ^Now  comes 
the  State,  by  attorney,  and  resisting  the  motion  for  rehearing  and  to  rein- 
state filed  by  the  appellant  herein,  moves  the  court  to  strike  out  and  not 
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consider  the  recognizance  filed  herein  on  November  25,  1897,  for  the 
reason  that  the  County  Court  of  Van  Zandt  County  had  lost  jurisdiction 
of  said  case  and  was  wholly  without  authority  to  take  any  steps  in  said 
case;  for  that  this  case  was  tried  at  a  term  of  the  County  Court  of  Van 
Zandt  County,  begun  on  the  7th  day  of  June,  1897,  and  which  adjourned 
on  the  26th  day  of  June,  1897.  Notice  of  appeal  was  given  on  June  17, 
1897.  This  is  not  a  proceeding  to  substitute  a  lost  record,  or  any  portion 
thereof;  but  purports  to  be  the  entering  into  and  filing  of  a  new  and  in- 
dependent recognizance,  which,  under  the  facts  of  this  case,  is  not  per- 
missible. Code  Crim.  Proc,  art.  884;  Quarles  v.  State,  37  Texas  Crim. 
Rep.,  363;  Lewis  v.  State,  34  Texas  Crim.  Rep.,  126. 

HENDERSON,  Judge. — Appellant  was  convicted  of  selling  intoxi- 
cating liquors  in  a  local  option  territory,  in  Van  Zandt  County,  in  viola- 
tion of  law.  The  indictment  charges  the  offense  in  appropriate  language. 
That  portion  of  the  recognizance  which  undertakes  to  recite  the  offense  is 
in  the  following  language :  "Conditioned  that  the  said  W.  T.  Youngman, 
who  stands  charged  in  this  court  with  the  offense  of  violating  the  local 
option  law,  by  selling  to  M.  0.  Bates  one  quart  of  intoxicating  liquor,  in 
a  subdivision  of  Van  Zandt  County,  to  wit,  justice  precincts  numbers  1, 
3,  and  7,  where  the  sale  of  intoxicating  liquor  had  been  prohibited,  and 
was  then  in  force,  and  who  hacT  been  convicted  of  said  offense,*'  etc. 

Violating  the  local  option  law  is  not  an  offense  eo  nomine;  hence  the 
essential  elements  thereof  must  be  recited  in  the  recognizance — ^that  is, 
such  was  the  law  at  the  time  this  obligation  was  entered  into.  In  Key 
V.  State,  37  Texas  Criminal  Reports,  77,  we  stated  the  essential  elements 
which  constitute  the  offense  of  violating  the  local  option  law,  and  the 
recognizance  should  follow  the  allegations  in  said  indictment;  that  is, 
should  contain  the  essential  elements  of  said  offense  as  stated  in  the  in- 
dictment. The  recognizance  in  this  case  does  not  do  so,  but  fails  to  state 
the  essential  elements  of  the  offense.  It  is  therefore  defective,  and  the 
appeal  is  dismissed. 

Dismissed, 

Hurt,  Presiding  Judge,  absent. 

ON  MOTION  FOR  REHEARING. 

HENDERSON,  Judge. — On  a  former  day  of  this  term  the  appeal 
herein  was  dismissed  because  the  recognizance  was  defective.  It  is  here 
contended  that  the  original  recognizance  is  a  good  recognizance,  reciting 
the  offense  substantially.  We  held  that  the  recognizance  was  defective 
because  it  did  not  contain  the  essential  elements  of  the  offense.  The 
recognizance  fails  to  recite  that  the  sale  was  made  after  the  qualified 
voters  of  said  county  had,  at  a  legal  election,  held  for  that  purpose  in 
accordance  with  the  law,  determined  that  the  sale  of  intoxicating  liquor 
should  be  prohibited  in  said  precincts  numbers  1,  3,  and  7  and  that  the 
Commissioners  Court  of  said  county  had  declared  the  result,  and  legally 
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passed  an  order  to  that  effect,  which  order  had  been  published  as  required 
by  law,  These  were  the  essential  allegations  of  the  offense,  as  prescribed 
by  statute  and  as  has  been  held  by  this  court.  See  Key  v.  State,  37  Texas 
Crim.  Bep.,  77;  Gaines  v.  State,  37  Texas  Crim.  Kep.,  73.  An  examina- 
tion of  the  language  of  the  recognizance  will  show  that  these  essential 
elements  of  the  offense  were  not  embodied  in  the  recognizance.  Appel- 
lant seeks  now  to  retain  the  jurisdiction  of  this  court  by  vn^ue  of  another 
recognizance,  which  he  appears  to  have  entered  into  in  the  court  below  at 
a  succeeding  term,  and  since  the  record  was  filed  in  the  court,  and  refers 
us  to  Collins  V.  State,  34  Texas  Criminal  Reports,  95.  The  expressions 
used  in  that  opinion,  in  the  absence  of  the  statement  of  facts,  might  indi- 
cate that,  in  our  opinion,  where  a  case  had  been  dismissed  on  account  of 
a  defective  recognizance,  a  new  recognizance,  complying  with  the  law, 
could  be  taken,  and  in  that  manner  the  jurisdiction  of  the  court  main- 
tained; but  an  examination  of  the  statement  of  facts,  in  connection  with 
the  opinion,  will  show  that  it  was  not  a  new  recognizance,  but  that  a 
certiorari  brought  up  the  original  recognizance,  which  appeared  to  be  in 
sufficient  legal  form,  the  first  recognizance  sent  up  being  defective  on  ac- 
count of  a  clerical  error  in  copying.  We  have  held  that,  where  the  recog- 
nizance was  defective,  another  proper  legal  recognizance  could  not  be 
entered  into  in  the  court  below  pending  the  appeal,  and  so  perfect  the  ap- 
peal. See  Lewis  v.  State,  34  Texas  Crim.  Rep.,  126;  Quarles  v.  State,  37 
Texas  Crim.  Rep.,  363. 

We  accordingly  hold  that  it  was  not  competent  for  appellant  to  enter 
into  a  new  recognizance  in  the  court  below,  and  the  motion  for  rehearing 
is  overruled. 

Motion  overruled. 


Fhank  Martin  v.  The  State. 

No.  1614.    Decided  December  15.  1897. 

1.  Special  Venire— Motion  to  Quash. 

Where  a  special  venire  was  drawn  for  100  jurors,  a  majority  of  whom  were  excused 
by  defendant  himself  as  being  disqualified  to  sit  in  the  case,  and  only  forty-two  were 
in  attendance;  Held,  this  was  no  sufficient  ground  upon  which  to  quash  said  venire, 
there  being  no  suggestion  of  any  unfairness  in  the  matter;  and  when  it  further  ap- 
peared, that  after  the  list  of  those  in  attendance  was  exhausted,  100  talesmen  were 
summoned  and  the  jury  completed  out  of  the  first  fifty-six  of  those,  leaving  defendant 
with  three  unused  peremptory  challenges  on  hand. 

2.  Motion  for  New  Trial— Errors  in  Charge  of  Court— Bill  of  Exceptions. 

Suf^pestions  of  error  in  the  motion  for  new  trial  with  reference  to  the  charge  of 
the  court,  and  the  failure  to  give  special  requested  instructions,  can  not  be  regarded 
an  bills  of  exception  to  said  supposed  errors. 

3.  Accomplice  Testimony— Charge. 

Where  the  court,  in  the  charge,  properly  defined  what  constituted  an  accomplice, 
and  fully  submitted  whether  or  not  certain  parties  were  accomplices,  this  was  aU 
that  was  re<iuired  without  a  direct  instruction  to  the  efiPect  that  said  parties  were 
accomplices. 


Digitized  by  LjOOQiC 


1897.}  Mabtin  v.  The  State.  463 

4.  Murder— Evidence  as  to  Other  Contemporaneoiis  Murders— Charge. 

On  a  trial  for  the  murder  of  one  Airs.  C,  where  evidence  had  been  introcluced  as 
to  the  killing  of  her  husband  and  son  at  the  same  time  and  place,  and  the  court,  in 
effect,  charged  the  jury  that  such  evidence  was  only  admitted  to  show  the  circum- 
stances of  the  killing  of  Mrs.  C,  and  defendant's  connection  therewith,  and  was  not 
to  be  considered  for  any  other  purpose;  Held,  the  evidence  as  to  the  killing  of  the 
husband  and  son  was  res  gestae  and  the  charge  properly  guarded  the  rights  of  the 
defendant  by  limiting  and  restricting  it  to  its  legitimate  purpose;  and  it  can  not  be 
legitimately  construed  as  depriving  defendant  of  any  of  his  rights  otherwise  as  to 
accomplice  testimony,  and  especially  since  the  jury  were  also  properly  instructed  as 
to  what  would  constitute  an  accomplice,  and  told  that  they  could  look  to  the  whole 
testimony  for  the  purpose  of  ascertaining  whether  or  not  certain  witnesses  were  ac- 
complices. 

5.  Evidence— Murder  in  the  First  Degree— Death  Penalty. 

See  the  opinion  for  facts  stated,  which  the  court  holds  amply  sufficient  to  support 
a  verdict  and  judgment  for  murder  in  the  first  degree,  with  the  death  penalty. 

Appeal  from  the  District  Court  of  Wharton.  Tried  below  before  Hon. 
T.  S.  Reese. 

Appeal  from  a  conviction  for  murder  in  the  first  degree,  with  the 
penalty  assessed  at  death. 

The  indictment  charged  appellant  and  Jim  Martin  jointly  with  the 
murder  of  Nancy  Jane  Crocker,  by  shooting  her  with  a  gun  on  or  about 
the  19th  day  of  May,  1895. 

Appellant  Frank  Martin  was  tried  alone. 

This  is  the  second  time  this  case  has  been  appealed.  See  Martin  v. 
State,  36  Texas  Criminal  Repori;s,  632.  It  is  also  a  companion  case  to  the 
cases  of  George  Williamson  v.  State,  37  Texas  Criminal  Reports,  437,  and 
Jim  Williamson  v.  State,  36  Texas  Criminal  Reporis,  225.  In  this  latter 
case  the  impori;ant  facts  will  be  found  stated.  A  full  history  of  this  atro- 
cious murder  can  be  fully  seen  in  the  above  reported  cases,  and  it  is  un- 
necessary to  repeat  it. 

Linn  £  Mitchell  and  A.  D.  Sparkman,  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellant  was  convicted  of  murder  in  the  first 
degree,  and  his  punishment  assessed  at  death;  hence  this  appeal. 

There  is  only  one  bill  of  exceptions  in  the  record,  and  that  is  to  the  re- 
fusal of  the  court  to  quash  the  special  venire  ordered  and  summoned  in 
the  case.  It  appears  from  said  bill,  in  connection  with  the  explanation  of 
the  court  thereto,  that  the  motion  was  made  on  the  ground  that  only 
forty- two  out  of  one  hundred  jurors  >drawn  were  in  attendance — ^that  is, 
that  the  others,  from  one  cause  or  another,  were  disqualified,  or  had  been 
excused  by  the  parties,  and  because  of  this  reduction,  appellant  claims 
that  he  did  not  have  a  full  venire  to  select  from,  and  therefore  moved  to 
quash.  This  was  no  sufficient  ground  upon  which  to  quash  said  venire. 
There  is,  no  suggestion  of  any  unfairness.  In  fact,  it  appears  that  the 
majority  of  the  special  veniremen  were  excused  by  the  appellant  himself, 
as  being  disqualified  to  sit  in  the  case.    After  this  list  was  exhausted,  it 
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appears  that  the  court  made  an  order  summoning  one  hundred  talesmen. 
These  were  brought  in,  and  the  jury  completed  out  of  the  first  fifty-six  of 
said  list  of  talesmen;  and  defendant  still  had  three  challenges  remaining 
on  the  completion  of  the  jury.  We  fail  to  see  any  error  in  this  action  of 
the  court. 

There  is  no  bill  of  exceptions  to  the  charge  of  the  court,  or  to  the  fail- 
ure of  the  court  to  give  certain  special  charges  asked  by  appellant.  In  the 
motion  for  a  new  trial,  however,  appellant  suggests  that  the  court  erred  in 
failing  to  give  special  charges  numbers  2  and  3  asked  by  him,  and  be- 
cause the  court  erred  in  his  charge  to  the  jury  in  failing  to  instruct  them 
properly  that  the  mere  presence  of  the  defendant  at  the  scene  of  the  kill- 
ing would  not  render  him  guilty.  These  mere  suggestions  of  error  in  the 
motion  for  a  new  trial  can  not  be  regarded  as  bills  of  exception  to  the 
charge  of  the  court,  or  to  the  failure  of  the  court  to  give  the  special 
charges  requested.  We  will,  however,  examine  the  matters  complained  of, 
in  order  to  ascertain  if  the  court  committed  any  possible  error  in  this 
respect. 

The  first  special  instruction  asked  by  appellant  was  a  direct  instruction 
to  the  effect  that  John  Rickard,  Gus  Colbum,  and  Emmet  Colbum  were 
accomplices.  The  court  defined  to  the  jury  what  constituted  an  accom- 
plice, and  fully  submitted  to  them  the  question  whether  or  not  said 
parties  were  accomplices,  and  this,  we  think,  was  all  that  was  required. 

Appellant,  in  the  argument  of  his  counsel,  also  complains  of  that  por- 
tion of  the  charge  of  the  court  as  follows :  "Certain  evidence  has  been 
introduced  in  this  case  as  to  the  killing  of  the  two  Crockers  (father  and 
son)  at  the  same  time  and  place  the  deceased,  Nancy  Jane  Crocker,  is 
alleged  to  have  been  killed.  This  testimony  is  admitted  only  for  the  pur- 
pose of  showing  the  circumstances  under  which  Xancy  Jane  Crocker  was 
killed  (if  she  was  in  fact  killed),  and  defendant's  connection  therewith. 
Defendant  is  on  trial,  charged  with  the  murder  of  the  said  Nancy  Jane 
Crocker;  and  the  testimony  as  to  the  killing  of  the  other  parties  is  not  to 
be  considered  for  any  other  purpose  than  to  show  the  killing  of  Nancy 
Jane  Crocker,  and  the  circumstances  under  which  the  same  was  done,  and 
the  defendant's  connection  therewith  (if  he  was  connected  with  it).^* 

The  contention,  as  we  understand  it,  is  that  by  this  charge  appellant 
was  deprived  of  the  testimony  in  regard  to  said  killing  which  tended  to 
show  that  the  witnesses  Gus  and  Emmet  Colbum  and  John  Rickard  were 
accomplices  in  the  murder  of  Nancy  Jane  Crocker.  We  do  not  so  under- 
stand the  charge.  The  evidence  in  regard  to  said  killing  of  E.  C.  and 
Wesley  Crocker  was  a  part  of  the  res  gestae,  and  was  introduced  by  the 
State;  and  the  object  of  the  court  in  said  charge  was  merely  to  guard  the 
rights  of  the  defendant  against  the  jury  considering  the  homicide  of  said 
person  for  any  other  purpose  than  as  having  a  bearing  upon  the  murder 
of  Nancy  Jane  Crocker,  for  which  the  defendant  was  then  on  trial.  The 
charge  did  not  deprive  the  defendant  of  any  proper  use  of  the  testimony 
connected  with  said  other  killing  which  mipht  tend  to  show  that  the  two 
Colburns  and  John  Rickard  were  accomplices;  and  we  do  not  think  the 
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jury  could  have  possibly  misunderstood  the  purpose  of  the  court  in  this 
instruction.  In  another  portion  of  the  charge,  the  jury  were  informed 
what  it  took  to  constitute  an  accomplice,  and  were  properly  instructed  in 
regard  thereto;  and  of  course  they  could  look  to  the  whole  testimony  con- 
nected with  the  killing  of  Nancy  Jane  Crocker  for  the  purpose  of  ascer- 
taining whether  or  not  said  witnesses  were  accomplices. 

We  think  the  testimony  is  ample  to  sustain  the  conviction.  The  testi- 
mony of  John  Rickard,  Gus  Colbum,  and  Emmet  Colburn  shows  that 
Frank  Martin,  the  appellant,  was  the  leader  and  moving  spirit  in  this 
atrocious  murder  and,  if  it  be  conceded  that  they  were  each  accomplices, 
still  there  is  ample  testimony  tending  to  connect  appellant  with  the  mur- 
der. Shilling,  the  deputy  sheriff,  early  on  Monday  morning,  when  he  was 
at  Henry  Colburn's  house,  saw  the  defendant,  Frank  Martin,  drive  the 
two-horse  wagon  up,  and  ungear  it;  said  wagon  having  been  used  the 
night  before  to  carry  away  and  conceal  the  bodies.  Henry  Colbum,  who 
was  in  no  way  connected  with  this  homicide,  but  who  was  at  home,  sick 
in  bed,  testified  that  Frank  Martin  came  to  his  house  on  the  night  when 
the  murder  of  the  Crockers  was  being  committed,  and  while  it  was  trans- 
piring, and  got  a  cup  of  coffee.  It  seems  that  said  witness  had  already 
been  apprised  in  some  way  that  Mrs.  Nancy  Jane  Crocker  had  been  shot 
down  upon  the  prairie  while  attempting  to  escape  from  Emmet  Colburn^s 
house,  to  seek  succor  for  her  husband.  While  defendant  was  drinking  the 
cup  of  coffee  something  was  said  about  the  woman  being  left  on  the 
prairie,  and  that  the  wolves  would  eat  her.  Defendant  said,  if  he  had  not 
minded  the  wolves  off  of  Day,  they  would  have  eaten  him.  (It  is  sug- 
gested by  counsel  for  appellant  that  Day  was  a  friend  of  defendant,  and 
had  previously  been  killed  by  Crocker.)  Mrs.  Will  Colburn  testified,  in 
effect,  to  the  same  incident.  She  states  that  some  time  during  the  night 
of  the  19th  of  May,  1895,  Frank  Martin  came  to  Henry  Colbum^s  house, 
where  she  then  was,  and  asked  his  wife  for  a  cup  of  coffee,  and  they  talked 
about  the  killing  of  the  woman.  She  asked  him  if  they  were  going  to 
leave  the  woman  on  the  prairie.  He  said,  ^^Yes;"  and  Mrs.  Colbum  said, 
"The  wolves  would  eat  her."  Defendant  said  "the  wolves  would  have  ate 
Day  up  if  he  had  not  minded  them  off."  He  then  left,  and  witness  heard 
shooting  over  towards  the  house  late  that  night,  and  saw  fire  blaze  up; 
just  looked  like  the  house  was  on  fire ;  then  it  would  die  out.  Witness  said 
that  she  saw  this  several  times.  It  looked  like  fireballs  being  thrown  into 
the  house.  The  testimony  of  the  Colbums  and  John  Rickard  showed  that 
balls  were  made  of  blankets,  and  saturated  with  coal  oil,  and  thrown  into 
the  Emmet  Colbum  house,  where  old  man  Crocker  and  his  son  were  be- 
seiged,  to  bum  them  out,  or  to  ascertain  in  what  part  of  the  house  they 
were,  so  that  they  could  shoot  them.  Pink  Seroggins  testified  that  he 
met  Frank  Martin  that  night  about  8  or  9  o'clock  at  Henry  Colburn's 
house.  The  fight  had  then  been  in  progress  for  some  time.  Witness 
asked  him  about  the  trouble  going  on,  and  if  it  could  not  be  stopped.  De- 
fendant told  him,  "No,"  it  could  not;  and  then  left. 
38  Texas  Crim.  App.— 30 
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It  is  not  claimed  that  any  of  this  testimony  came  from  accomplices,  and 
it  tends  strongly  to  show  that  appellant  was  connected  with  the  murder 
of  Mrs.  Nancy  Jane  Crocker,  whose  body,  together  with  that  of  her  hus- 
band and  little  son,  was  found  several  days  after  the  homicide,  concealed 
in  Seymour's  pasture,  some  seven  miles  away.  No  doubt  many  grave 
crimes  and  heinous  murders  have  been  committed  in  this  State,  but  we 
undertake  to  say  that  none  surpass  this  in  atrocity.  The  details  thereof 
show  a  blood-curdling  tale  of  horror;  and  the  evidence  indisputably  con- 
nects this  defendant  with  the  murder  of  these  three  persons;  not  only  so, 
but  shows  that  he  was  the  leader  and  master  spirit  in  its  perpetration,  and 
demonstrates  that,  at  the  time,  he  was  utterly  devoid  of  social  duty,  and 
fatally  bent  on  mischief,  and  that  he  was  instigated  throughout  by  the 
most  diabolical  malice  that  can  actuate  the  human  heart.  There  is  no 
mitigating  circumstance  in  the  record  that  would  tend  in  the  least  to  re- 
lieve this  crime  of  murder  in  the  first  degree,  and  the  jury  properly  af- 
fixed his  penalty  at  death. 

There  is  no  error  in  the  record  and  the  judgment  is  aflSrmed. 

Affirmed 


Ike  Godwin  v.  The  State. 

m  No.  1743.    Decided  December  15.  1897. 

S07 
-i^         1.    Murdex^Motive— Threats  Where  No  Person  Was  Named. 

It  is  always  competent,  as  showing  motive  on  the  part  of  defendant,  €o  prove 
threats  made  by  him  against  deceased  to  take  his  life  or  do  him  serious  bodily  harm, 
although  he  may  not  have  mentioned  the  deceased  by  name,  if  it  could  be  reasonably 
gathered  that  the  deceased  was  meant  or  alluded  to.  But  general  threats  by  de- 
fendant not  directed  towards  the  person  slain,  or  not  of  a  character  to  embrace  such 
person,  are  inadmissible. 

2.  Same. 

On  a  trial  for  murder,  where  it  appeared  that  the  parties  were  friendly;  that  they 
entered  into  a  game  of  cards,  and  that  a  sudden  altercation  ensued,  evidently  because 
deceased  was  winner  in  the  game;  Held,  that  general  threats  made  by  defendant  on 
the  previous  day,  that  he  would  kill  some  d — d  son  of  a  b — h;"  that  "he  felt  like 
killing  some  one,"  not  directed  towards  any  particular  person,  were  inadmissible,  and 
were  calculated  to  affect  injuriously  the  rights  of  defendant  and  prejudice  him  before 
the  jury. 

3.  Same— Provoking  Difficulty— Charge. 

Appellant  is  in  no  condition  to  complain  that  the  court  charged  upon  provoking  a 
difficulty  where  it  was  shown  that  he  was  the  aggressor  and  brought  on  the  diffi- 
culty, nor  is  it  any  matter  of  defense  for  him  to  show,  under  such  circumstances, 
that  deceased  engaged  voluntarily  with  him  in  a  rencounter  with  deadly  weapons. 

Appeal  from  the  District  Court  of  Callahan.  Tried  below  before  Hon. 
T.  H.  Conner. 

Appeal  from  a  conviction  for  murder  in  the  second  degree;  penalty 
assessed  being  twenty-five  years  imprisonment  in  the  penitentiary. 
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Appellant  was  charged  by  indictment  with  the  murder  of  Sam  Camp- 
bell, by  shooting  him  with  a  pistol,  on  the  10th  day  of  August,  1897. 
The  case  is  briefly  but  sufficiently  stated  in  the  opinion. 

[No  briefs  on  file  for  appellant.] 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDEESON,  Judge. — Appellant  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  assessed  at  confinement  in  the  peni- 
tentiary for  twenty-five  years;  hence  this  appeal. 

The  homicide  appears  to  have  taken  place  over  a  game  of  cards.  The 
game  was  made  up  between  four  young  men  some  time  in  the  morning  of 
August  10,  1897.  The  names  of  the  parties  were  Ike  Godwin  (the  de- 
fendant), Sam  Campbell  (the  deceased),  Ned  Merchant,  and  Eugene  Irons. 
These  parties  retired  to  a  place  in  the  woods  and  played  a  game  of  freeze- 
out  poker.  The  defendant  put  up  his  watch  as  his  stake,  the  deceased  a 
colt.  Irons  a  pistol,  and  Merchant  a  horse.  The  stake  of  each  was  valued 
at  $5.  The  pistol  and  watch  were  put  on  the  blanket  which  was  spread 
down  for  the  game,  and  the  horse  and  colt  were  not  present.  Matche3 
were  used  for  chips,  each  match  being  worth  50  cents.  Irons  was  first 
"froze  out,**  and  then  Merchant;  and  the  game  continued  between  de- 
fendant and  deceased.  Deceased,  in  the  course  of  the  game,  won  nearly 
all  of  the  matches.  A  quarrel  ensued,  as  one  of  the  witnesses  says,  with 
reference  to  the  deal.  Defendant  appears  to  have  claimed  the  game,  and 
grabbed  up  the  watch,  and  also  the  pistol.  On  demand  of  the  deceased 
he  at  length  put  down  the  pistol,  but  still  held  to  the  watch.  According 
to  the  Staters  evidence  the  game  then  proceeded,  and,  after  they  played  a 
while,  the  defendant  made  an  effort  to  get  the  pistol  again.  Sam  Camp- 
bell (deceased)  reached  for  it,  and  got  it.  Defendant  then  said  to  Camp- 
bell :  "Come  with  me.  I  want  to  tell  you  something/*  They  both  walked 
out  some  little  distance  from  the  blanket,  where  they  were  playing,  de- 
ceased carrying  the  pistol  in  his  hand,  and  stopped  facing  each  other. 
According  to  defendants  evidence,  just  before  the  homicide  Sam  Camp- 
bell had  most  of  the  matches,  and  he  claimed  the  watch,  and  told  de- 
fendant to  give  it  to  him.  Defendant  replied,  'TTou  have  got  your  part.** 
Defendant  then  said :  "Come  out  here.  I  want  to  tell  you  something.** 
Campbell  said,  "All  right,  if  you  will  give  me  a  show."  Defendant  re- 
plied, "All  right,  I  will  do  that."  The  State's  witness  to  the  homicide 
(Irons)  said  that  the  parties  stood  there,  and  quarreled  awhile,  and  de- 
fendant shot  deceased  three  times.  "The  pistol  held  by  Godwin  was 
pointed  towards  Campbell  when  fired.  The  first  shot  hit  him  in  the 
breast;  the  second  in  the  body,  lower  down;  and  the  third  in  the  fore- 
head. As  soon  as  the  first  shot  was  fired,  Campbell  began  to  fall.  The 
second  shot  was  fired,  and  struck  him  about  the  stomach,  as  he  was  falling. 
He  fell  on  his  back,  and  after  he  fell  defendant  then  walked  up  to  his 
side,  and  pointed  his  pistol,  and  shot  Campbell  in  the  forehead.    All  three 
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shots  were  fired  close  together.  His  forehead  was  powder-bximed."  This 
witness  states  that  during  the  game  Campbell  sportively  reached  and  got 
the  pistol  which  had  been  staked  on  the  game,  and  fired  it  at  a  bottle  in 
his  rear;  that  three  shots  were  fired  by  defendant  at  the  time  of  the 
homicide;  that  he  (witness)  then  ran  home,  some  one-fourth  of  a  mile^ 
and  about  the  time  he  reached  home  he  heard  a  fourth  shot.  The  de- 
fendant's witness  Merchant  states:  "That  he  went  to  where  the  parties 
were  confronting  each  other  and  quarreling,  and  caught  hold  of  defend- 
ant, and  said,  'This  will  not  do.'  Defendant  said,  *Stand  back,*  or  he 
would  shoot  me.  That  he  then  stepped  back ;  and  Campbell  at  this  time 
had  his  pistol  cocked  in  his  hand,  near  his  hip.  That  he  raised  it,  and 
pointed  it  towards  defendant,  before  defendant  made  any  demonstration 
to  use  his  pistol.  That  Campbell  raised  his  pistol,  and  pointed  it  at  the 
defendant,  who  knocked  it  to  one  side  with  his  right  hand,  and  shot  Camp- 
bell with  his  left.  That  when  defendant  knocked  Campbell's  pistol  aside 
it  was  discharged,  and  this  was  the  first  shot  fired;  and  Godwin  then  fired 
two  shots  in  quick  succession.  Campbell  fell  upon  his  back,  and  after  he 
fell  Godwin  took  a  step  towards  Campbell,  and  shot  him  in  the  forehead. 
This  was  the  last  shot  fired,  which  was  about  a  minute  after  the  other  two 
shots.  That  Campbell  was  dead  when  defendant  fired  the  third  shot  into 
his  forehead."  Other  testimony  on  the  part  of  the  State  tended  to  show 
that  the  pistol  which  the  deceased  had  was  fired  only  once,  which  is  ac- 
counted for  by  the  shot  at  the  bottle  during  the  game  of  cards.  The 
testimony  also  tends  to  show  that  there  were  four  distinct  shots  in 
the  body  of  deceased;  besides  those  already  mentioned,  another  being 
through  the  fleshy  part  of  the  deceased's  arm,  between  the  elbow  and 
shoulder.  After  the  homicide,  defendant  fled,  and  was  not  apprehended 
until  some  three  or  four  weeks  subsequent.  These  are  substantially  the 
facts  attending  the  homicide,  and  have  been  stated  in  order  that  the 
questions  of  law  may  be  properly  discussed. 

On  the  trial  the  court  admitted  testimony  offered  by  the  State,  show- 
ing that  on  the  day  and  night  preceding  the  homicide  defendant  had  made 
a  number  of  threats  of  a  general  character;  that  is,  not  directed  towards 
any  particular  person.  We  quote  from  the  bill  of  exceptions,  which  was 
reserved  to  the  admission  of  this  testimony,  some  of  said  threats,  in  order 
to  show  their  general  character:  *'Hayden  Williams  testified  that  he  saw 
defendant  in  the  town  of  Baird,  in  Callahan  County,  about  11  o'clock 
the  night  before  the  killing.  That  defendant  was  drinking,  but  appeared 
to  know  what  he  was  talking  about.  He  took  me  to  a  rock  pile  out  in 
front  of  Maxwell's  saloon,  where  he  had  his  clothes  hid,  and  took  off  the 
rocks,  and  uncovered  his  clothes,  which  were  in  a  seamless  sack.  He 
got  on  his  horse,  and  asked  me  to  hand  him  his  sack  of  clothes.  I  did  so, 
and  he  tied  them  on  behind  his  saddle,  and  I  went  on  back  to  Brown  Seay's 
saloon  with  him,  and  we  stopped  in  front  of  Seay's  saloon.  He  said  he 
was  going  to  leave  the  country,  but  was  going  to  kill  some  damn  son  of  a 
bitch  before  he  left.  Said  he  was  going  to  kill  as  good  a  friend  as  he  had, 
and  go  to  Devil's  River  and  come  back  to  court.    He  had  his  six-shooter 
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in  his  hand,  and  struck  witness  on  the  shoulder  with  it,  and  remarked 
for  me  not  to  be  afraid ;  that  he  was  not  going  to  shoot  anybody  right  here. 
I  told  him  to  put  up  his  pistol ;  that  he  might  hurt  somebody.  He  replied 
that  he  knew  how  to  handle  a  gun  as  well  as  any  man,  and  was  not  going 
to  hurt  anybody  right  here/'  Ida  Daniels  testified  that  she  saw  defend- 
ant about  11  o'clock  on  the  night  before  the  killing,  and  that  she  heard 
him  say  he  was  going  to  kill  somebody.  The  State  also  proved  by  witness 
N.  P.  Scruggs  that  he  saw  defendant  early  in  the  night  before  the  killing, 
and  he  said  he  wanted  to  kill  some  son  of  a  bitch;  that  he  felt  like  killing 
somebody;  and  wanted  to  know  if  Scruggs  ever  felt  that  way.  In  none 
of  these  conversations  was  the  name  of  the  deceased  mentioned  or  alluded 
to.  The  defendant  reserved  his  bill  of  exceptions  to  all  of  this  testimony 
on  the  ground  that  said  threats  were  not  pertinent  or  relevant;  that  they 
were  not  shown  to  have  in  any  manner  referred  to  deceased,  and  related 
to  independent  and  extraneous  transactions  and  occurrences  not  con- 
nected with  the  homicide,  and  not  in  any  way  pertinent  to  the  issues  in 
the  case.  It  is  always  competent,  as  showing  motive  on  the  part  of  the 
defendant,  to  prove  threats  made  by  him  against  deceased ;  and  the  cases 
hold  that,  although  the  name  of  the  deceased  may  not  have  been  men- 
tioned by  the  defendant,  yet,  if  it  can  be  reasonably  gathered  that  the 
deceased  was  meant  or  alluded  to,  that  threats  to  take  his  life  or  do  him 
serious  bodily  injury  are  admissible.  See  Sparks  v.  Com.,  89  Ky.,  644, 
20  S.  W.  Eep.,  167;  State  v.  King  (Mont.),  24  Pac.  Kep.,  265.  Some  of 
the  cases  hold  that  general  threats  not  directed  to  the  deceased,  made  by 
defendant,  are  admissible  as  showing  evidence  of  general  malice  and 
purpose  to  injure  or  kill  some  one.  See  Brooks  v.  Com.  (Ky.),  37  S.  W. 
Kep.,  1043,  Said  case  cites  a  number  of  authorities  bearing  out  this 
proposition,  but  we  have  not  had  access  to  all  the  reports.  The  cases  of 
Sparks  and  King,  supra,  do  not  support  the  proposition,  but  it  was  held 
in  each  of  said  cases,  as  stated,  that  the  testimony  showed  that  the  threats 
of  the  defendant  had  reference  to  the  deceased. 

Whitaker  v.  Commonwealth  (Ky.),  17  Southwestern  Reporter,  358, 
would  seem  to  support  the  contention.  The  court,  however,  say  that :  "If 
this  testimony  was  incompetent,  yet  its  admission  would  not  authorize 
a  reversal,  because  the  accused,  through  the  sjrmpathy  of  the  jury,  was 
only  found  guilty  of  manslaughter." 

Hopkins  v.  Commonwealth,  50  Pennsylvania  State,  9,  is  another  case 
referred  to.  In  that  case  it  does  not  appear  that  there  was  any  quarrel  or 
altercation,  at  the  time  of  the  homicide,  between  the  defendant  and  de- 
ceased. The  killing  appears  to  have  occurred  on  shipboard,  where  the  de- 
fendant and  a  number  of  other  persons  were  gathered.  The  defendant, 
without  any  cause  assigned,  threw  a  cup  of  coffee  at  a  negro,  missing  him, 
and  striking  a  marine.  A  contest  then  ensued  between  a  number  of  parties 
standing  on  the  starboard  side  of  the  vessel ;  and  in  the  contest  which  en- 
sued defendant  stabbed  one  Andrew  McMarity  in  the  neck,  inflicting  a 
wound  from  which  he  died.  Testimony  was  admitted  on  behalf  of  the 
State  that  the  prisoner,  some  fifteen  minutes  before  the  occurrence,  de- 
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clared  that  he  would  kill  somebody  before  twenty-four  hours.  The  court, 
upon  this  point,  uses  this  language:  "To  get  at  the  state  of  the  prisoner's 
mind,  and  to  show  that  he  harbored  revengeful  and  murderous  passions, 
it  was  competent  to  prove  his  threats  at  or  about  the  time  of  dealing  the 
deadly  blow.  It  was  part  of  the  res  gestae.  'Upon  an  inquiry,'  says  Mr. 
Greenleaf  (volume  1,  section  108),  'as  to  the  state  of  mind,  sentiments, 
or  disposition  of  a  person  at  any  particular  period,  his  declarations  and 
conversations  are  admissible.  They  are  parts  of  the  res  gestae.'  A 
drunken  brawl  between  marines  and  sailors  prevailed  on  shipboard.  The 
prisoner's  conduct  had  been  so  violent  that  he  had  been  in  irons  several 
hours  the  day  of  the  killing,  and  when  released,  his  turbulent  and  quarrel- 
some conduct  was  resumed.  Less  than  an  hour  before  the  mortal  stab 
was  given  to  McMarity,  the  prisoner  declared  that  he  would  kill  some- 
body before  twenty-four  hours.  'He  hallooed  it  all  around  the  deck,'  says 
a  witness.  Now,  it  was  of  material  consequence  that  the  Commonwealth, 
who  sought  to  convict  the  prisoner  of  murder  in  the  first  degree,  should 
give  evidence  of  a  premeditated  purpose — ^a  formed  design — to  kill  or 
to  do  some  great  bodily  harm,  for  without  malice  prepense  there  could  be 
no  conviction  of  the  higher  grade  of  murder.  Nor  was  it  necessary  that 
the  premeditated  malice  should  have  selected  its  victim.  If  the  jury 
believed  that  the  prisoner  had  formed  the  deliberate  design  to  kill  some- 
body, and  in  pursuance  of  that  purpose,  within  an  hour  after  declaring  it, 
did  kill  McMarity,  the  commonwealth  had  a  right  to  insist  upon  his  con- 
viction of  murder  in  the  first  degree,  and  that  they  might  thus  insist  they 
had  a  right  to  prove  his  declaration  an  hour  before  the  deed.  Blackstone 
ranks  'antecedent  menaces'  and  'former  grudges'  as  evidence  of  malice 
]^repense;  and  he  tells  us,  moreover,  that  malice  prepense  is  not  so  prop- 
erly spite  or  malevolence  to  the  deceased  in  particular  as  any  evil  design 
in  general,  the  dictate  of  a  wicked,  depraved,  and  malignant  heart.  The 
witness  said  he  heard  no  threats  against  McMarity,  but  this  made  his 
testimony  none  the  less  admissible,  for  killing  anybody  in  pursuance  of 
the  malicious  purpose  which  the  general  threat  evidenced  was  murder. 
We  conclude,  therefore,  that  there  was  no  error  in  admitting  the  evidence 
contained  in  the  only  bill  that  was  sealed."  Now  it  would  appear  from 
this  case  that  the  court  regarded  this  declaration  as  res  gestae,  and  so 
admissible ;  or  that  it  was  admissible  as  showing  evidence  of  general  mal- 
ice, and,  though  the  deceased  was  not  singled  out,  he  was  within  the  scope 
of  appellant's  malice.  And  it  is  believed  that  all  of  the  authorities  that 
support  the  proposition  that  general  threats  (not  pointing  to  the  de- 
ceased) are  admissible  are  cases  where  the  threats  are  evidence  of  general 
malignity,  and  the  subsequent  killing  was  embraced  within  the  scope 
of  such  malignity.  For  instance,  we  have  no  doubt  that,  if  a  person  de- 
clares that  he  intends  to  go  upon  the  street,  and  kill  some  person,  and 
straightway  goes  upon  the  street,  armed  with  a  weapon,  and  slays  an 
individual,  evidence  of  the  previous  declaration  made  would  be  admis- 
sible, both  as  a  part  of  the  res  gestae  and  as  showing  a  malignant  disposi- 
tion towards  all  persons,  which  would  embrace  the  person  slain.    We  hold 
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the  rule  to  be  that  evidence  of  general  threats  made  by  the  defendant  on 
trial  for  murder,  when  such  threats  are  not  shown  to  have  been  directed 
towards  the  person  slain,  or  to  embrace  such  person,  are  inadmissible. 
In  State  v.  Crabtree  (Mo.  Sup.),  20  Southwestern  Reporter,  7,  it  was  held 
that  general  threats  made  by  the  defendant  on  trial  for  murder  some  time 
before  the  killing  were  inadmissible  in  evidence  when  defendant  and  de- 
ceased are  shown  to  have  been  on  friendly  terms  until  the  day  of  the 
homicide.  And  see  Strange  v.  State  (decided  at  present  term),  ante, 
p.  280. 

Now,  in  the  case  at  bar,  it  can  not  be  pretended  that  the  threats  of 
the  defendant,  made  on  the  night  before,  were  directed  towards  the  de- 
ceased. The  evidence  does  not  suggest  this  remotely.  On  the  day  of  the 
homicide  they  appear  to  have  entered  into  a  friendly  game  of  cards,  and  a 
sudden  altercation  ensued,  in  which  defendant  slew  deceased.  The  mo- 
tive therefor  was  occasioned  on  account  of  a  difference  in  regard  to  the 
game  of  cards.  Evidently  appellant  became  incensed  at  deceased  because 
he  was  winner  in  the  game.  We  can  not  say  what  effect  this  illegal  tes- 
timony may  have  had  upon  the  jury.  Undoubtedly,  it  was  calculated  to 
make  them  believe  that  defendant  was  a  dangerous  and  bad  man.  It  may 
be  that  appellant  deserved  all  the  punishment  he  received,  and  even  more, 
under  the  facts  and  circumstances  of  this  case ;  but  the  fact  that  the  illegal 
testimony  was  admitted,  and  that  this  may  have  operated  to  the  prejudice 
of  the  defendant,  requires  a  reversal  of  this  case. 

Appellant  complains  that  the  court  gave  a  charge  on  provoking  the 
diflBculty.  This  is  pointed  out  in  the  motion  for  a  new  trial.  According 
to  the  testimony  of  both  the  State's  and  the  defendant's  witnesses,  the 
defendant  was  the  aggressor,  and  brought  on  the  difficulty;  and  it  is  no 
defense  to  him  that  deceased  may  have  engaged  voluntarily  with  him  in 
a  rencounter  in  which  deadly  weapons  were  to  be  used.  The  charge  of 
the  court  was  rather  liberal  than  otherwise  to  the  defendant  in  this  re- 
gard. But  for  the  error  of  the  court  in  admitting  illegal  and  improper 
testimony  of  threats  against  defendant,  the  judgment  is  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 
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E.  C.  Dickinson  v.  The  State. 

No.  1629.    Decided  October  16,  1895. 

Motion  for  Rehearing  Decided  June  23^  1807. 

Motion  for  Rehearing  Decided  December  15,  1807. 

1.  Information— Complaint— Practice  on  Appeal. 

The  affidavit  or  complaint  is  a  prerequisite  to  the  validity  of  a  prosecution  by  in- 
formation (C.  G.  P.,  art.  431),  and  if  the  record  on  appeal  does  not  contain  the  com- 
plaint or  affidavit  upon  which  the  information  is  based,  the  prosecution  will  be  dis- 
missed. 

ON  UOTIOK  FOB  BEHEABING. 

Decided  September  14,  1897. 

2.  Same— Beincrtatement  of  Appeal  After  DismissaL 

Where  an  appeal  has  been  dismissed  because  the  complaint  upon  which  the  in- 
formation was  based  was  not  contained  in  the  record,  the  dismissal  will  be  set  aside 
and  the  appeal  reinstated  if  the  record  is  completed  in  this  respect  by  the  bringing 
up  of  said  complaint  and  showing  that  it  was,  in  fact,  properly  and  legally  filed  in 
the  court  below, 

OK   BEHEABING. 

3.  Silling  Wild  Deer— Amendment  and  Bepeal  of  Statutes. 

Article  426,  as  included  in  the  Penal  Code,  1879,  prohibited  the  killing  of  female 
deer  during  the  months  of  the  year  therein  named,  and  article  430a  exempted  certain 
counties,  of  which  the  county  of  N.  was  one,  from  the  operation  of  said  act.  The 
Act  of  1879  was  entirely  repealed  by  the  Act  of  1881,  which  re-enacted  article  428, 
changing  the  months  named;  and  in  1883  said  article  426  was  amended  by  again 
changing  the  months,  and  article  430  was  also  amended,  and  it  again  exempted  the 
county  of  N.  from  the  operation  of  the  law,  and  the  county  of  N.  was  again  exempted 
by  the  Act  of  1889.  But,  by  the  Act  of  1893,  amending  article  430,  the  county  of  N. 
was  not  amolig  the  counties  named  as  exempt.  Held,  that  when  the  Act  of  1893  was 
passed,  amending  article  430,  it  took  the  place  of  all  preceding  amendments  and  was 
a  substitute  in  full  for  all  such  amendments,  and  thereby  repealed  them,  and  that 
this  act  made  the  county  of  N.  subject  to  the  operation  of  the  law. 

4.  Bepeal  of  Statutes  by  Implication. 

Subsequent  statutes,  revising  the  subject  matter  of  a  former  one,  and  evidently 
intended  as  a  substitute  for  it,  although  it  contains  no  express  words  to  that  effect, 
must  operate  to  repeal  the  former  to  the  extent  to  which  its  provisions  are  revised 
and  supplied;  and  where  the  subsequent  revising  statute  comprehends  and  creates  an 
entirely  new  and  independent  system  respecting  the  subject  matter,  it  repeals  and 
supersedes  all  previous  statutes  and  laws  respecting  the  same  subject  matter. 

5.  Same— Construction  of  Statutes. 

Where  a  subsequent  ptatute,  which  substitutes  entirely  a  previous  statute,  omits 
a  particular  thing,  or  name  of  a  class,  mentioned  in  the  former  statute,  it  will  be 
Held,  that  the  omission,  as  to  that  particular  matter,  was  intended,  and  the  doctrine 
"expressio  unius  est  exclusio  alterious"  applies. 

ON   MOTION  FOB  BEHEABING. 

Decided  December  15,  1897. 

6.  Bepealing  Articles  of  the  Code— Numbering  of  the  Bepealing  Articles. 

While  the  Constitution,  by  provision  of  article  3,  section  36,  requires  that  the  sec- 
tion or  sections  of  the  law  amended  shall  be  re-enacted  and  published  at  length,  it 
does  not  require  that  the  amended  articles  shall  be  numbered  as  were  the  original 


Digitized  by  LjOOQiC 


J897,']  Dickinson  v.  The  State.  473 

aections  or  articles;  as  where  several  articles  of  the  Code  were  amended  whereby  one 
of  them  became  article  430,  instead  of  430a,  as  it  was  originally,  this  did  not  make 
the  amendment  unconstitutional  or  invalid. 

Appeal  from  the  County  Court  of  Nacogdoches.  Tried  below  before 
Hon.  H.  F.  DuNSON,  County  Judge. 

The  information  charged  appellant  and  several  others  jointly  with 
unlawfully  killing  a  wild  deer,  in  Nacogdoches  County,  between  the  20th 
day  of  January,  1894,  and  the  1st  day  of  August,  1894.  Defendant  moved 
to  quash  the  information  because  it  charged  no  offense,  inasmuch  as 
Nacogdoches  County  was  exempted  by  law  from  the  operation  of  the 
game  law  which  prohibited  the  killing  of  wild  deer.  This  motion  was 
overruled;  the  case  was  tried  by  the  court  without  a  jury,  and  the  court 
assessed  defendant's  punishment  at  a  fine  of  $25.  Defendant  moved  in 
arrest  of  judgment  because  Nacogdoches  was  exempt  from  said  law,  and 
therefore  he  had  committed  no  offense  against  the  law,  which  motion  was 
also  overruled. 

No  further  statement  necessary. 

Ingraham  &  Ratcliff,  for  appellant. — Nacogdoches  County  being  ex- 
empt from  the  provisions  of  article  426  of  the  Penal  Code  of  the  State 
of  Texas,  it  is  no  offense  against  the  law  of  the  State  to  kill  and  destroy 
a  wild  deer  in  said  county  on  the  7th  day  of  February,  1894,  and  at  a  time 
between  the  20th  day  of  January,  1894,  and  the  1st  day  of  August,  1894. 

The  complaint  and  information  charges  the  defendant  with  killing 
and  destroying  a  wild  deer  in  the  county  of  Nacogdoches,  Texas,  on 
February  7,  1894,  at  a  time  between  January  20  and  August  1,  1894. 
Defendant  moved  to  quash  the  information  and  complaint  because  they 
charged  no  offense,  Nacogdoches  County  being  exempt.  The  court  over- 
ruled the  motion  to  quash,  the  defendant  excepting.  The  facts  proven 
show  that  the  deer  was  killed  in  Nacogdoches  County  at  the  time  alleged. 
The  court  found  the  defendant  guilty.  The  defendant  made  a  motion 
for  a  new  trial  because  the  court  erred  in  not  sustaining  his  motion  to 
quash,  and  in  not  acquitting  the  defendant  under  the  facts  proven.  And 
also  moved  in  arrest  of  judgment  because  the  complaint  and  informa- 
tion charged  no  offense  against  the  law.  The  court  overruled  the  motions. 

Article  426  of  the  Penal  Code  was  inserted  by  the  revisers  (see  Willson's 
Criminal  Statutes,  page  10,  section  15),  and  went  into  effect  July  24, 
1879.  This  article  protected  female  deer  only.  On  February  21,  1879, 
the  Legislature  adopted  article  430a,  exempting  a  great  many  counties 
from  article  426,  among  them  Nacogdoches. 

The  contention  of  appellant  is  that  this  article  430a  has  never  been 
amended  or  repealed.  The  first  attempt  to  amend  or  change  is  found 
in  chapter  38  of  the  Laws  of  the  Seventeenth  Legislature,  page  28,  ap- 
proved March  15,  1881,  and  we  call  the  court's  particular  attention  to 
this  entire  act,  its  caption,  enacting  clause,  and  its  various  sections.  If 
this  act  amends  article  430a,  there  is  nothing  in  the  appellant's  conten- 
tion; if  it  does  not,  this  case  ought  to  be  reversed  and  dismissed. 
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The  Constitution  of  the  State  provides:  ^^o  bill  (except  general  ap- 
propriation bills,  which  may  embrace  the  various  subjects  and  accounts 
for  and  on  account  of  which  moneys  are  appropriated)  shall  contain 
more  than  one  subject,  which  shall  be  expressed  in  its  title.  But  if  any 
subject  shall  be  embraced  in  an  act  which  shall  not  be  expressed  in  the 
title,  such  act  shall  be  void  only  as  to  so  much  thereof  as  shall  not  be 
so  expressed/^     Sec.  35,  art.  3. 

"No  law  shall  be  revised  or  amended  by  reference  to  its  title,  but  in 
such  case  the  act  revived,  or  the  section  or  sections  amended,  shall  be 
re-enacted  and  published  at  length."    Sec.  36,  art.  3. 

The  caption  of  the  act  last  mentioned  is:  "An  act  to  amend  articles 
423,  424,  425,  426,  427,  428,  429,  and  430a  and  to  create  ari:icle  426^, 
and  to  repeal  ari;icle  430,  of  chapter  5,  title  13,  of  the  Penal  Code  of  the 
Revised  Statutes  for  the  protection  of  game  and  fish." 

Section  1  reads:  "Be  it  enacted  by  the  Legislature  of  the  State  of 
Texas,  that  articles  423,  424,  425, 426,  427,  428,  429,  and  430a,  of  chapter 
6,  title  13,  of  the  Penal  Code  be  so  amended,  and  article  426^  be  enacted 
to  read  as  follows." 

There  is  no  such  thing  as  the  Penal  Code  of  the  Revised  Statutes.  The 
Penal  Code  of  the  State  went  intb  effect  July  24,  1879;  the  Revised  Stat- 
utes on  the  1st  of  Setember,  1879.    Rev.  Stats.,  art.  23,  p.  720. 

The  Penal  Code  is  about  criminal  law,  and  nothing  else;  the  Revised 
Statutes  about  civil  law.  They  are  separate  and  distinct,  and  have  no 
legal  connection  with  each  other.  With  this  explanation,  this  Act  of 
1881  in  its  caption  undertakes  to  do  three  things:  first,  to  amend  articles 
423  to  429,  and  article  430a;  second,  to  create  ari:icle  426^  and  to  re- 
peal ari;icle  430.  At  this  time  article  430  was  an  ari;icle  exempting  aquatic 
fowls,  wild  turkeys,  and  wild  pigeons  from  the  provisions  of  article  429. 
The  Act  of  1881  amends  by  re-enacting  in  full  articles  423,  424,  425,  426, 
427,  428,  429,  and  430;  enacts  article  426^,  and  is  absolutely  silent  as 
to  ari;icle  430a.  Nowhere  in  the  body  of  the  act  is  it  amended  or  repealed 
in  terms.  Article  430,  which  the  caption  says  is  to  be  repealed,  is  re- 
enacted  in  full,  and  article  430a  is  never  mentioned  in  the  act  after  leav- 
ing the  first  section  of  the  act,  which  says  it  is  to  be  amended.  If  this 
section  430a  is  in  any  way  changed  by  this  legislation,  it  is  done  by  a  mere 
reference  to  article  430a,  and  not  by  re-enacting  it,  as  the  Constitution 
requires.  There  is  no  repealing  clause  in  this  act  of  the  Legislature,  and 
if  it  repealed  section  431a,  as  it  then  stood  in  the  Penal  Code,  it  does  it 
by  implication,  and  such  repeals  are  not  favored  by  law,  especially  in 
criminal  cases. 

When  one  looks  at  the  title  of  this  act,  he  is  satisfied  the  Legislature 
intended  to  amend  article  430a,  and  to  repeal  article  430;  then  when  he 
looks  to  the  first  section  he  is  further  satisfied  that  the  intention  is  to 
amend  article  430a,  but  when  he  peruses  the  act  and  finds  ari;icle  430 
enacted  in  full  and  not  a  word  said  about  article  430a,  his  conclusions  are 
demolished  and  he  is  driven  to  the  question,  What  did  the  Legislature  do? 
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The  answer  is,  they  simply  amended  article  430  by  re-enacting  it  in  full, 
under  the  constitutional  rule. 

Article  426  of  this  Act  of  1881  was  amended  by  the  Eighteenth  Legis- 
lature, page  79,  and  has  remained  in  the  form  they  gave  it  to  this  day. 

Article  430  of  the  Act  of  1881  was  amended  by  the  Eighteenth  Legis- 
lature, page  115,  and  again  by  the  Twentieth  Legislature,  page  117,  and 
by  the  Twenty-first  Legislature,  pages  34  and  35,  and  by  the  Twenty- 
third  Legislature,  page  45.  Every  one  of  these  acts  are  based  on  section 
430  of  the  Aot  of  1881,  as  shown  by  the  body  of  the  acts  themselves  and 
the  title  of  the  same.  All  of  them  and  each  of  them  in  terms  are  based 
on  article  430  as  amended  by  the  Act  of  1881,  and  each  of  them  exempts 
Nacogdoches  County  from  the  provisions  of  article  426,  except  the 
amendment  of  article  430  by  the  Twenty-third  Legislature,  and  so  the 
investigation  has  to  go  back  to  the  Act  of  1881,  and  the  question  in  the 
matter  is.  Did  that  act  amend  or  repeal  article  430a  of  the  Penal  Code 
of  the  State  of  Texas?  If  amended  or  repealed,  it  is  done  by  reference 
to  the  number  only,  or  by  implication,  and  not  in  the  manner  required 
by  the  Constitution.  If  article  430a,  as  enacted  by  the  Seventeenth  Legis- 
lature, has  not  been  repealed  by  the  legislation  rehearsed  herein,  then  the 
defendants  are  not  guilty.  The  law  does  not  favor  changes  made  by  im- 
plication. State  V.  Drake,  86  Texas,  329 ;  City  of  Laredo  v.  Martin,  52 
Texas,  562;  Cain  v.  State,  20  Texas,  355;  Railway  v.  Ford,  53  Texas,  371 ; 
Laughter  v.  Seek,  59  Texas,  182,  183;  2  White  &  W.,  sec.  58;  Thouvenin 
v.  Rodrigues,  24  Texas,  468;  Cool.  Const,  Lim.,  pp.  151,  152;  Gunter  v. 
Texas  L.  &  M.  Co.,  82  Texas,  496. 

Hogg  &  Robertson y  also  for  appellant. — Is  Nacogdoches  County  exempt 
from  the  provisions  of  the  Code  which  prohibits  the  killing  of  deer?  If 
it  is  not,  then  the  appellant  is  guilty.  If  it  is,  he  is  innocent,  and  the  case 
should  be  reversed  and  dismissed. 

We  take  the  affirmative  of  this  issue.  By  article  426  of  the  Penal  Code 
•of  the  Revised  Statutes,  it  is  provided  that  if  any  person  shall  by  shoot- 
ing, or  otherwise,  knowingly  kill  any  female  deer  in  this  State  in  the 
months  of  March,  April,  May,  June,  or  July  of  any  year,  he  shall  be  fined 
not  less  than  five  nor  more  than  twenty-five  dollars.  (See  Penal  Code, 
art.  426.) 

1.  Article  430a  of  the  same  Code  exempts  a  number  of  counties  from 
the  provisions  of  that  law,  and  Nacogdoches  County  is  one  of  them.  This 
exemption  of  Nacogdoches  County,  together  with  other  counties  named  in 
the  Code,  was  by  an  act  passed  and  approved  March  26,  1879.  See  Gen. 
Laws  1879,  p.  65. 

2.  The  second  law  on  this  subject  amended  article  426  by  making  it 
an  ofiEense  to  kill,  ensnare,  trap,  or  destroy  any  wild  deer  in  the  period  of 
time  embraced  between  the  1st  day  of  December  in  any  year  and  the  1st 
day  of  June  of  the  next  year,  and  fixed  the  penalty  for  that  offense  at 
not  less  than  twenty-five  dollars  nor  more  than  fifty  dollars  fine.    This  act 
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also  exempted  Nacogdoches  County,  among  other  counties,  from  the  pro- 
visions of  that  law.     See  arts.  426,  430,  Gen.  Laws  1881,  pp.  29,  30. 

3.  The  next  law  on  the  subject  was  an  act  to  amend  article  426  of 
the  Penal  Code,  and  it  made  it  unlawful  for  any  person  to  kill,  trap, 
ensnare,  or  in  any  way  destroy  any  wild  deer  between  the  20th  day  of 
January  and  the  1st  day  of  August  of  each  year.  See  Gen.  Laws  1883,. 
p.  79. 

4.  The  next  law  on  the  subject  was  by  act  approved  April  18,  1883, 
which  exempted  Nacogdoches  County  and  a  great  number  of  other 
counties  from  the  operation  of  the  law  prohibiting  the  killing  of  wild 
deer.     See  Gen.  Laws  1883,  p.  115. 

5.  The  next  law  on  the  subject  was  an  act  approved  April  2,  1887, 
which  also  exempted  Nacogdoches  County  and  a  great  number  of  other 
counties  from  the  provisions  of  article  426.    See  Gen.  Laws  1887,  p.  117. 

6.  The  next  law  on  the  subject  was  that  or  April  4,  1889,  which  also 
exempted  Nacogdoches  and  other  counties  from  the  effect  of  article  426 
of  the  Penal  Code.    See  Gen.  Laws  1889,  p.  34. 

7.  The  next  law  on  the  subject  was  passed  March  29,  1893.  It  doea 
not  re-enact  any  law  nor  does  it  impose  a  penalty  upon  any  one  for  killing 
deer  at  all.  It  simply  includes  a  number  of  other  counties  in  the  exemp- 
tion from  article  426,  and  also  exempts  Nacogdoches  and  other  counties 
from  the  provisions  of  articles  427,  428,  and  429.  It  is  simply  an  act  ex- 
empting certain  counties  from  the  provisions  of  article  426.  See  (Jen. 
Laws  1893,  p.  47. 

8.  The  last  law  on  the  subject  was  passed  in  1895  and  it  simply  ex- 
empts a  number  of  counties  from  the  provisions  of  article  426  and  others, 
but  nowhere  re-enacts  the  law  making  the  killing  or  destruction  of  deer 
a  penal  offense.    See  Acts  1895,  p.  158. 

By  investigation  this  court  will  see  that  the  law  of  1879,  which  made  it 
a  penal  offense  to  kill  wild  deer,  was  incorporated  in  the  Penal  Code  of 
the  Revised  Statutes  as  article  426.  At  the  same  time  and  in  the  same 
law  Nacogdoches  County  was  exempt  by  article  430a  from  its  effect.  That 
law  simply  made  it  an  offense  for  any  person,  by  shooting  or  otherwise, 
knowingly  to  kill  any  female  deer.  By  the  Act  of  April  11,  1883,  page 
79,  this  article  was  so  amended  as  to  make  it  an  offense  for  any  person  to 
ensnare  or  entrap,  or  in  any  way  destroy,  any  wild  deer,  and  Nacogdoches 
County  was  exempt  from  it.  See  Wills.  Crim.  Laws,  arts.  426,  430a,  and 
Acts  of  1881,  pp.  29  and  30.  This  law  was  substantially  re-enacted  April 
11,  1883,  p.  79.  Since  that  time  it  has  not  been  re-enacted  at  all  in  form 
or  substance,  but  at  the  several  sespions  of  the  Legislature  of  1883,  p.  115, 
of  1887,  p.  117,  of  1889,  p.  34,  and  of  1893,  p.  45,  there  were  exemptions 
of  a  great  number  of  counties,  including  Nacogdoches  County,  from  the 
effect  of  this  law.  From  the  time  that  it  was  first  exempt,  from  the  law 
of  1879  up  to  the  adoption  of  the  Eevised  Statutes  of  1895,  nowhere 
have  we  been  able  to  find  Nacogdoches  County  included  within  the  pro- 
visions of  the  law  which  makes  it  a  penal  offense  to  kill  a  deer  of  any 
kind,  at  any  time,  within  its  borders. 
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We  have  asked  the  careful  consideration  of  this  court  of  these  several 
statutes,  and  for  a  reversal  and  dismissal  of  this  case. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — This  appeal  is  prosecuted  from  a  conviction 
had  upon  an  information,  and  the  record  does  not  contain  the  affidavit  re- 
quired hy  article  431  of  the  Code  of  Criminal  Procedure  of  1895.  This 
affidavit  is  a  prerequisite  to  the  validity  of  a  prosecution  by  information, 
and  such  complaint  for  affidavit  must  be  contained  in  the  record  on  ap- 
peal. Wills.  Ciim.  Stats.,  sec.  1999,  and  authorities  there  collated.  The 
judgment  is  reversed,  and  the  prosecution  is  dismissed. 

Dismissed. 

ON  MOTION  FOB  REHEABING. 
Decided  September  14,  1806. 

DAVIDSON,  Judge. — At  a  former  day  of  this  term  this  cause  was  re- 
versed and  the  prosecution  ordered  dismissed  because  the  record  did  not 
contain  the  affidavit  upon  which  the  information  was  predicated.  On  a 
motion  for  rehearing,  it  is  now  made  to  appear  that  such  affidavit  was 
filed  and  did  form  the  basis  of  the  information  in  the  trial  court,  and  the 
record  is  now  complete  in  this  respect.  The  motion  for  rehearing  is 
granted,  and  the  appeal  is  reinstated. 

ON  beheabtng  on  the  mebits. 

June  23,  1807. 

HENDEBSON,  Judge. — Appellant  was  convicted  for  killing  a  wild 
deer  between  the  20th  day  of  January,  1894,  and  the  1st  day  of  August 
of  said  year.  The  information  charges  that  the  deer  was  killed  on  the 
7th  day  of  February,  1894. 

The  judgment  in  this  case  was  at  a  previous  term  of  this  court  reversed, 
and  the  prosecution  ordered  dismissed,  because  the  record  failed  to  in- 
corporate the  complaint  which  formed  the  basis  of  the  information.  On 
motion  for  rehearing  the  record  was  perfected,  so  as  to  cover  that  defect, 
and  it  is  now  before  us  for  adjudication  upon  the  merits  of  the  questions 
involved  in  the  appeal.  The  prosecution  in  this  case  was  under  the  Act 
of  1881,  as  amended  by  various  acts  up  to  and. including  the  Act  of  1893. 
The  Act  of  1879  went  into  the  Penal  Code,  and  was  regularly  codified  by 
appropriate  articles,  and  numbered  from  article  423  to  article  430a,  in- 
clusive. Article  426  made  it  a  penal  offense  to  knowingly  kill  any  female 
deer  in  this  Sate  in  the  months  of  March,  April,  May,  June,  or  July  of 
any  year.  Article  430a  contained  the  counties  exempt  from  the  provi- 
sions of  said  act,  and  contained  Nacogdoches  County.  The  Act  of  1881 
wag  a  comprehensive  act,  and  proposed  to  cover  and  repeal  the  entire  Act 
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of  1879.  The  caption  or  title  of  said  act  is  as  follows:  "An  Act  to  amend 
articles  423,  424,  425,  42G,  427,  428,  429,  and  430a,  and  to  create  article 
426^,  and  to  repeal  article  430  of  chapter  5  of  title  13  of  the  Penal  Code 
of  the  Revised  Statutes,  for  the  protection  of  fish  and  game/'  The  enact- 
ing section  is  as  follows:  "Section  1.  Be  it  enacted  by  the  Legislature 
of  the  State  of  Texas,  that  articles  423,  424,  425,  426,  427,  428,  429,  and 
430a  of  chapter  5,  title  13,  be  so  amended  to  read  as  follows,  and  article 
426^  be  enacted  to  read  hereafter  as  follows:  [Then  follow  the  various 
articles  of  said  act.]"  Article  426  is  amended  so  as  to  make  the  killing 
of  any  wild  deer  in  the  period  of  time  embraced  between  the  Ist  of  De- 
cember in  any  year  and  the  1st  of  June  of  the  next  year  a  misdemeanor, 
punishable  by  fine,  etc.  See  Acts  1881,  p.  28.  All  of  the  subsequent 
legislation  on  the  subject  is  based  upon  and  relates  to  the  Act  of  1881, 
which  was  amendatory  of  the  articles  of  the  Penal  Code.  In  1883  the 
Legislature  amended  article  426.  By  said  amendment  the  time  in  which 
the  killing  of  wild  deer  was  inhibited  was  changed  so  as  to  make  the  kill- 
ing of  said  animals  an  offense  if  committed  between  the  20th  day  of  Janu- 
ary and  the  1st  of  August  in  each  year.  See  Laws  1883,  p.  79.  Said  arti- 
cle, after  its  enactment,  took  the  place  of  article  426  of  the  original  act, 
and  stood  for  the  same.  Article  430  of  the  Act  of  1881,  as  stated  before, 
exempted  Nacogdoches  County.  This  article  was  amended  in  1883,  and 
by  its  provisions  Nacogdoches  County  was  exempted  from  the  provisions 
of  article  426.  Laws  1883,  p.  115.  This  article  430  was  again 
amended  in  1887.  This  amendment  likewise  exempted,  with  a 
list  of  other  counties,  Nacogdoches  County.  See  Laws  20th  Leg.,  p. 
117.  Article  430  was  amended  in  1889,  and  Nacogdoches  County  was 
exempted  in  this  amendment.  See  Laws  21st  Leg.,  p.  34.  In  1893  the 
Legislature  again  amended  article  430  of  the  Act  of  March  15,  1881, 
Laws  23d  Leg.,  p.  45,  and  by  this  amendment  Nacogdoches  County  was 
not  excepted  in  the  list  of  those  counties  exempted  from  the  provisions 
of  article  426  of  the  Penal  Code. 

It  is  contended  by  counsel  for  appellant  that  Nacogdoches  County 
stands  exempted  from  the  operation  of  article  426,  which  prohibits  the 
killing  of  wild  deer,  by  enactments  amendatory  of  article  430,  antedating 
the  amendment  of  1893 ;  that  is,  as  we  understand,  it  is  contended  that  in- 
asmuch as  the  Legislature  had  previously  exempted  Nacogdoches  County 
from  the  provisions  of  article  426,  in  amending  article  430,  in  1893,  it 
was  not  necessary  to  name  Xaeo^dochcs  County.  The  Constitution  (arti- 
cle 3, section  36)  requires  that  "no  law  shall  be  revived  or  amended  by  ref- 
erence to  its  title, but  in  suchcasothe  act  revived  or  the  section  or  sections 
amended  shall  be  re-enacted  and  published  at  length."  It  would  appear 
by  reference  to  the  various  amendments  of  article  430  that  the  Ijegisla- 
ture  has  followed  the  above  article  of  our  Constitution.  The  section  in 
question,  each  time  it  has  been  re-enacted,  has  been  under  the  appropriate 
caption  or  title  referring  to  the  various  articles  of  the^Code  and  preceding 
amendments,  and  said  article  has  been  re-enacted — that  is,  the  counties 
contained  in  said  article  have  been  relisted;  this  article  being  the  article 
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exempting  certain  named  counties  from  the  operation  of  said  article  426. 
Article  426  is  a  general  law,  applicable  to  every  portion  of  the  State.  Ar- 
cle  430  is  the  article  exempting  the  counties  therein  named  from  the  op- 
eration of  said  article  426.  When  the  Act  of  1893  was  passed,  amending 
article  430,  it  took  the  place  of  all  preceding  amendments  on  the  subject, 
and  was  a  substitute  for  that  article  of  the  Code  in  full,  and  all  preceding 
acts  or  amendments  were  thereby  repealed.  It  is  well  settled,  under  all 
the  authorities  of  which  we  have  any  knowledge,  that  subsequent  statutes 
revising  the  subject  matter  of  a  former  one,  and  evidently  intended  as  a 
substitute  for  it,  although  it  contains  no  express  words  to  that  effect, 
must  operate  to  repeal  the  former  to  the  extent  to  which  its  provisions  are 
revised  and  supplied  (see  Rogers  v.  Watrous,  8  Texas,  62 ;  Cain  v.  State, 

20  Texas,  355;  Tunstall  v.  Wormley,  54  Texas,  476;  Stirman  v.  State, 

21  Texas,  734;  Ex  parte  Valasquez,  26  Texas,  178;  Holden  v.  State,  1 
Texas  Crim.  App.,  225) ;  and  where  the  revised  statute,  in  and  of  itself, 
comprehends  another  subject,  and  creates  a  new,  independent,  and  entire 
system  respecting  that  subject  matter,  it  is  universally  held  to  repeal  and 
supersede  all  previous  statutes  and  laws  respecting  the  same  subject  mat- 
ter (see  Bryan  v.  Sundberg,  5  Texas,  423;  Stirma^  v.  State,  21  Texas, 
734;  Etter  v.  Railway,  2  Wills.  Civ.  Cas.  Ct.  App.,  sec.  58;  Stebbins  v. 
State,  22  Texas  Crim.  App.,  32),  that  is,  under  the  Constitution  and  the 
authorities  referred  to,  article  430,  as  amended  in  1893,  took  its  place  in 
the  Code,  and  was  all  the  law  on  the  subject  exempting  counties  from 
the  provisions  of  article  426.  This  view  is  strengthened  by  a  reference 
to  the  Act  of  1893,  for  that  shows  that  Nacogdoches  County  was  not  for- 
gotten by  the  Legislature,  for,  as  a  part  of  article  430,  it  is  provided  that 
the  counties  of  Bowie,  Nacogdoches,  Hill,  and  Bosque  are  hereby  ex- 
empted from  the  provisions  of  articles  427-429.  But  there  is  no  exemp- 
tion of  Nacogdoches  County  from  the  provisions  of  article  426.  Apply- 
ing the  rule  of  ^'expressio  unius,  est  exclusio  alterius,'^  this  would  mani- 
fest the  intention  of  the  Legislature  to  leave  Nacogdoches  County  sub- 
ject to  the  provisions  of  article  426.  To  further  emphasize  this  construc- 
tion, suppose  that  the  Act  of  1893  had  simply  in  terms,  not  by  implica- 
tion, repealed  article  430,  would  it  be  seriously  contended  that  any  county 
in  this  State  would  be  exempt  from  the  operation  of  article  426?  Cer- 
tainly not.  As  we  understand  this  record,  this  is  the  sole  question  raised 
by  appellant  as  a  ground  for  reversal,  and,  as  we  can  not  concur  in  the 
views  taken  by  appellant,  the  judgment  is  afl&rmed. 

Affirmed, 

MOTION  FOR  REHEARING. 

Hogg  &  Robertson,  for  appellant. — Now  comes  the  appellant  by  coun- 
sel, and  asks  this  court  to  grant  him  a  rehearing  in  this  case  for  the  fol- 
lowing reasons: 
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1.  In  deciding  this  case  the  court  seems  to  have  overlooked  article 
430a  entirely.  This  article  exempts  Nacogdoches  County  from  the  pro- 
visions of  article  426  of  the  Penal  Code,  which  makes  it  a  misdemeanor  to 
kill  wild  deer,  and  it  has  never  been  repealed,  modified,  or  changed  by 
any  act  of  the  Legislature.  See  Acts  of  1879,  p.  66,  where  that  article 
was  originally  adopted. 

2.  The  Act  of  1893,  page  46,  on  which  this  court  based  its  opinion, 
amended  article  430,  Penal  Code,  and  did  not  pretend  to  amend  or  repeal 
article  430a.  The  Act  of  1881,  while  proposing  in  its  enacting  clause  to 
amend  article  430a,  never  did  so  at  all.  It  was  not  repealed,  amended, 
or  re-enacted,  and  the  declaration  in  the  enacting  clause  that  article  430a 
was  amended  coidd  not  have  that  eflEect,  because  the  Constitution  prohib- 
its it.  See  section  36,  article  3,  of  the  Constitution,  which  provides  that 
no  law  shall  be  revised  or  amended  by  reference  to  its  title,  but  that  in 
such  cases  the  act  revised  and  section  or  sections  amended  shall  be  pub- 
lished at  length. 

Upon  these  points  we  ask  the  court's  opinion,  after  a  careful  review  of 
the  several  statutes,  which  we  contend  will  show  that  article  430a  is  in- 
tact and  that  Nacogdoches  County  is  not  embraced  within  the  proviaona 
of  article  426  except  by  mere  implication. 

ON  MOTION  FOB  BEHEABING. 
Decided  December  15,  1897. 

HENDEBSON,  Judge. — Appellant  was  convicted  under  article  426 
of  the  old  Penal  Code,  being  article  614  of  the  new  Penal  Code,  for  the 
unlawful  killing  of  wild  deer  between  the  20th  of  January  and  the  1st 
of  August.  This  case  was  affirmed  at  the  Austin  term,  1897,  but  appel- 
lant filed  a  motion  for  rehearing. 

The  grounds  of  the  motion  for  rehearing  are  to  the  effect  that,  in  1879, 
Xacogdoches  County,  together  with  other  counties,  was  exempted  by 
virtue  of  article  430a  of  the  Penal  Code  (which  was  an  article  amendatory 
of  said  Code,  and  passed  at  the  same  session  of  the  Legislature  that  the 
Penal  Code  was  adopted),  the  contention  of  appellant  being  that  article 
430a  has  never  been  repealed.  We  quote  from  appellant^s  own  language 
on  this  subject,  as  follows :  "In  deciding  this  case,  the  court  seems  to  have 
overlooked  article  430a  entirely.  This  article  exempts  Nacogdoches 
County  from  the  provisions  of  article  426  of  the  Penal  Code,  which  makes 
it  a  misdemeanor  to  kill  wild  deer;  and  it  has  never  been  repealed,  modi- 
fied, or  changed  by  any  act  of  the  Legislature.  See  Acts  1879,  p.  63, 
where  that  article  was  originally  adopted."  The  Act  of  1893  (page  45),  on 
which  this  court  bases  its  opinion,  amended  article  430,  Penal  Code,  and 
did  not  pretend  to  amend  or  repeal  article  430a.  The  Act  of  1881,  while 
proposing  in  its  enacting  clause  to  amend  article  430a,  never  did  so  at 
all.  It  was  not  repealed,  amended,  or  re-enacted,  and  the  declaration  in 
the  enacting  clause  that  article  430a  was  amended  could  not  have  that 
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effect,  because  the  Constitution  prohibits  it.  See  section  36,  article  3,  of 
the  Constitution,  which  provides  that  no  law  shall  be  revised  or  amended 
by  reference  to  its  title,  but  that  in  such  ease  the  act  revised  and  section 
or  sections  amended  shall  be  published  at  length.  Now,  as  stated  in  the 
original  opinion,  article  430a  was  passed  by  the  Legislature  in  1879,  and 
was  an  amendment  to  the  Penal  Code,  which  was  adopted  at  that  session 
of  the  Legislature.  By  reference  to  the  Penal  Code  passed  in  1879,  it 
appears  that  article  430  relates  to  aquatic  fowls,  and  is  as  follows:  "Art. 
430.  Aquatic  fowls,  wild  turkeys,  and  wild  pigeons  are  not  included 
within  the  provisions  of  the  preceding  article/'  Then  follows  article 
430a,  which  is  the  article  exempting  certain  counties  from  the  operation 
of  certain  of  the  preceding  articles  of  said  chapter  5.  In  1881  this  entire 
chapter  came  before  the  Legislature  for  revision.  The  act  is  entitled 
'"An  Act  to  amend  articles  423,  424,  425,  426,  427,  428,  429,  and  430a, 
and  to  create  article  426|,  and  to  repeal  article  430,  of  chapter  5,  title 
13,  of  the  Penal  Code  of  the  Revised  Statutes,  for  the  protection  of  fish 
ftnd  game."  It  will  be  noted  that  every  section  or  article  of  said  chapter 
in  the  Penal  Code  is  re-enacted,  some  of  them  with  amendments,  except 
article  430,  relating  to  aquatic  fowls,  etc.,  which  is  entirely  omitted,  ef- 
fectually repealing  said  article  430;  and  article  426^  is  added  to  the  act, 
as  suggested  by  the  caption.  The  entire  subject  matter  of  article  430a  is 
r^-enacted,  but  said  article  finds  its  way  into  the  act  as  article  430,  and 
not  430a.  The  original  article  430  having  been  repealed,  its  number,  430, 
is  given  to  the  revised  article  which  was  formerly  430a.  As  we  under- 
stand it,  the  complaint  is  not  that  the  Legislature  failed  to  re-enact  the 
subject  matter,  and  publish  it  at  length  as  revised,  but  that  they  failed 
to  retain  the  munber  430a  of  said  article  in  its  revision. .  ITow,  we  are  not 
aware  of  any  requirement  of  the  Constitution  that  would  constrain  the 
Legislature  to  retain  the  number  of  said  article  so  revised.  The  mandate 
of  the  Constitution  in  this  regard  is  simply  that  "no  law  shall  be  revived 
or  amended  by  reference  to  its  title,  but  in  such  case  the  act  revived  or 
the  section  or  sections  amended  shall  be  re-enacted  and  published  at 
length."  The  amendment  in  this  case  was  not  by  its  title  alone,  but  the 
subject  matter  proposed  to  be  revived  and  amended,  contained  in  article 
430a,  was  all  brought  forward  and  re-enacted  and  published  at  length. 
When  this  was  done  the  Legislature  appears  to  have  given  the  number 
of  the  article  430,  and  not  430a,  as  originally  contained  in  the  act  as 
amended.  The  Legislature  had  at  the  same  time  repealed  article  430 ;  and 
said  article,  with  reference  to  aquatic  fowls,  no  longer  existing,  it  was  en- 
tirely competent  for  them  to  bring  said  article  forward,  and  give  it  the 
number  of  the  former  repealed  article.  This  article  430  in  the  Act  of 
1881,  thus  being  made  the  article  exempting  counties  from  the  operation 
of  certain  provisions  of  the  Code  in  question,  instead  of  the  former  num- 
ber, 430a,  is  treated  as  the  exempting  article  in  all  subsequent  legislation 
on  the  subject.  See  Act  1883,  p.  115;  Act  1887,  p.  117;  Act  1889,  p.  34; 
38  Texas  Crim.  App.— 31 
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Act  1893,  p.  45.  In  all  these  acts,  except  the  last,  Nacogdoches  County 
is  mentioned  in  article  430  as  one  of  the  counties  exempted  from  the 
operation  of  article  426;  thus  further  manifesting  the  legislative  intent 
and  purpose  to  treat  this  article  as  the  clause  exempting  counties  therein 
named  from  the  provisions  of  said  act.  In  1893  this  article  430,  covering 
the  same  subject  matter — that  is,  naming  the  counties  exempted  from 
certain  provisions  of  the  act — ^is  amended  and  re-enacted;  and  from  this 
re-enactment  Nacogdoches  County  is  omitted  from  the  list  of  those  ex- 
empted from  the  provisions  of  article  426  of  the  act,  thus  leaving  it 
subject  to  the  provisions  of  said  article  as  effectually  as  if  it  had  been 
placed  subject  to  said  article  by  affirmative  or  positive  enactment. 

In  the  view  insisted  on  by  appellant's  counsel,  the  clause  of  the  Consti- 
tution should  read  that  every  amended  law  should  not  only  contain  the 
act  revived  or  section  amended  but  should  retain  its  numbering.  We  do 
not  believe  such  contention  to  be  a  sound  construction  of  the  section  of 
the  article  in  question.  On  the  contrary,  we  believe  it  to  be  entirely 
legitimate  and  proper  for  the  Legislature,  in  amending  an  article  or 
section  of  a  law,  to  bring  it  forward,  and  publish  it  at  length -as  amended^ 
and  then  to  give  it  such  numbering  as  it  may  choose.  Of  course,  it  would 
be  best  to  follow  the  numbering  contained  in  the  particular  chapter; 
and  in  this  instance,  as  there  no  longer  existed  article  430,  because  this 
waQ  repealed,  article  430a  was  amended  and  given  the  sequent  number 
430.  Nor  do  we  deem  it  at  all  necessary  that  the  Legislature  should  in 
the  act  itself,  or  in  the  caption  thereof,  have  set  forth  that  this  amendment 
was  to  repeal  article  430,  and  to  amend  article  430a,  and  then,  after  such 
amendment  and  repeal,  to  change  the  numbering  of  the  article  430a  to 
article  430;  yet  such  seems  to  be  the  contention  of  appellant.  In  our 
opinion,  such  contention  is  without  either  reason  or  authority  to  support 
it. 

There  being  no  other  ground  for  a  rehearing  presented,  the  motion  is 
accordingly  overruled. 

Motion  overruled. 


Ex  Parte  J.  P.  Jones. 

No.  1707.    Decided  December  22.  1807. 

1.  Constitational  Law— Occupation  Tax— Uniformity  in— Peddlers. 

Section  1,  article  8,  of  the  Constitution,  declares  that  "taxation  shall  be  equal  and 
uniform."  Held,  the  twenty-first  section  of  the  Occupation  Tax  Law  (Called  Session 
25th  Leg.,  p.  49),  amending  article  5049,  Revised  Statutes,  levying  an  occupation  tax 
on  peddlers,  is  obnoxious  to  said  constitutional  provision,  in  that  by  its  pitrviso 
it  exempts  from  the  operation  of  the  law  blind,  deaf  and  .dumb  persons,  wounded 
persons,  and  ex-soldiers  who  are  incapacitated  to  do  manual  labor. 

2.  Same— Class  Legislation. 

The  said  section  21  of  said  act  of  the  Twenty-fifth  Legislature,  Called  Sesfiion,  ia 
also  obnoxious  to  the  provisions  of  article  8,  section  2,  of  the  Constitution,  which 
declares  that  "all  occupation  taxes  shall  be  equal  and  uniform  upon  the  same  class 
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of  subjects  within  the  limits  of  the  authority  levying  the  tax/'  inasmuch  as  said 
act  exempts  from  taxation  and  constitutes  certain  classes  therein  named  privileged 
classes,  who  are  authorized  to  pursue  the  occupation  of  peddling  without  paying  a 
tax  or  procuring  a  license. 

3.    Same. 

Said  section  21  is  also  obnoxious  to  the  provisions  of  the  Bill  of  Rights,  article 
1,  section  3,  which  also  inhibits  all  class  legislation. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  Hon. 
J.  S.  Davis,  Special  Judge. 

Appellant,  J.  F.  Jones,  was  arrested  by  S.  P.  Clark,  sheriflE  of  Tarrant 
County,  Texas,  on  the  7th  day  of  October,  1897,  on  a  capias  issued  out  of 
the  County  Court  of  said  county,  based  upon  a  complaint  and  information 
filed  in  said  court  on  said  date  charging  relator  with  the  offense  of  pur- 
suing the  occupation  of  a  peddler  with  two  horses  in  said  county  after 
the  20th  day  of  September,  1897,  without  having  paid  his  occupation 
tax  as  such  peddler. 

He  applied  for  and  obtained  a  writ  of  habeas  corpus  on  said  day  from 
the  Hon.  George  W.  Armstrong,  judge  of  said  county  court,  returnable 
on  the  8th  day  of  October,  1897.  On  hearing  thereof  relator  was  denied 
relief  and  was  remanded  to  the  custody  of  said  sheriff,  to  which  action  of 
the  court  he  gave  notice  of  appeal  to  the  Court  of  Criminal  Appeals  of  the 
State  of  Texas. 

Bowlin  &  Scott,  for  relator. — Relator  contends  that  the  act  in  question 
is  unconstitutional  and  void,  as  not  being  equal  and  uniform,  for  tfie  fol- 
lowing reasons: 

1.  The  act  taxes  all  peddlers  alike  according  to  the  number  of  animals 
used  without  regard  to  the  value  of  the  animals  or  the  vehicle  used,  and 
without  regard  to  the  amount  of  business  done  by  the  peddler. 

2.  It  taxes  all  peddlers  using  boats  alike,  without  regard  to  the  char- 
acter of  the  boats  or  the  amount  of  business  done  by  the  peddler. 

3.  It  does  not  appear  to  tax  peddlers  using  more  than  two  horses  or 
more  than  two  yoke  of  oxen. 

4.  It  exempts  from  the  payment  of  such  occupation  tax,  blind,  deaf, 
and  dumb  persons,  wounded  persons  who  have  lost  a  hand  or  foot,  all  e?- 
confederate  and  ex-federal  soldiers  who  from  old  age  or  other  cause  are 
incapacitated  to  do  and  perform  manual  labor,  who  are  actual  residents 
of  the  State  of  Texas,  and  are  not  inmates  of  any  soldiers^  home  or  draw- 
ing any  pension  from  the  United  States  or  any  State  government,  and 
traveling  vendors  of  poultry,  etc.,  if  raised  or  produced  by  the  vendor  or 
his  family.  Const.  1876,  art.  8,  sees.  1,  2,  19;  Id.,  Bill  of  Rights,  sec.  3; 
Acts  Called  Session  25th  Leg.,  p.  51,  subdiv.  21;  Palace  Car  Co.  v.  State 
of  Texas,  64  Texas,  274;  Blessing  v.  Galveston,  42  Texas,  640;  Altgelt  v. 
San  Antonio,  81  Texas,  436;  Austin  v.  Gas  Co.,  69  Texas,  187;  Norris 
V.  Waco,  57  Texas,  635;  Cool,  on  Tax.,  ed.  1876,  128,  130,  138,  139,  153; 
1  Desty  on  T^x.,  pp.  94,95,122,191,192,193;  Durachs  Appeal,  62  Pa.  St., 
494;  Fletcher  v.  Oliver,  25  Ark.,  289;  State  v.  Parker,  32  N.  J.,  426,  435; 
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Insurance  Co.  v.  State,  5  W,  Va.,  349;  Slaughter  v.  Commonwealth,  13 
Grat.,  767;  State  v.  Charleston,  12  Rich.,  702,  732;  O'Neal  v.  Bridge  Co^ 
18  Md.,  1,  23;  Lin  Sing  v.  Washburn,  20  Cal.,  534;  Sims  v.  Jackson,  22 
La.,  440;  Livingstone  v.  Albany,  41  6a.,  21;  State  v.  Endom,  23  La<, 
663;  Sutton's  Heirs  v.  Louisville,  5  Dana,  28;  State  v.  Indianapolis,  69 
Ind.,  379;  Hanna  v.  Allen  Co.,  8  Blackf.,  352. 

Mann  Trice,  Assistant  Attorney-General,  for  respondent. 

HENDEESON,  Judge. — Applicant  was  arrested  on  an  information 
based  on  a  complaint  filed  in  the  County  Court  of  Tarrant  County,  charg- 
ing him  with  pursuing  the  occupation  of  a  peddler  with  two  horses  with- 
out first  having  paid  the  occupation  tax  due  thereon.  The  criminal  pro- 
ceeding was  under  article  5049,  subdivision  21,  of  the  Act  of  the  Twenty- 
fifth  Legislature.  See  Laws  25th  Leg.,  Sp.  Sess.,  p.  49.  Applicant  sued 
out  a  writ  of  habeas  corpus  before  the  county  judge.  The  case  was  tried 
before  him  and  relator  remanded;  and  from  this  action  of  said  Connij 
Court  he  prosecutes  this  appeal. 

The  statement  of  facts  shows  that  relator  was  regularly  arrested  on  a 
warrant  issued  out  of  the  County  Court  of  Tarrant  County  on  a  com- 
plaint and  information  filed  in  said  court,  charging  relator,  in  legal  form, 
with  the  oflEense  of  pursuing  the  occupation  of  a  peddler  without  a  license, 
or  without  having  paid  his  occupation  tax  as  such  peddler  in  the  county 
of  Tatrant  and  State  of  Texas.  Said  applicant  had  been  engaged  in  the 
business  of  peddling  vegetables,  fruits,  chickens,  etc.,  in  and  about  Fort 
Worth,  for  a  number  of  years,  using  two  horses  and  a  wagon  in  such  busi- 
ness; that  he  would  buy  such  articles  so  peddled  by  him  on  the  market, 
and  peddle  them  out  daily  from  house  to  house,  throughout  the  city  of 
Fort  Worth;  that  neither  the  applicant  nor  his  family  raised  or  produced 
the  articles  so  peddled  by  him;  that,  when  the  new  occupation  tax  law 
went  into  effect,  applicant  refused  to  pay  his  occupation  tax,  and  con- 
tinued peddling  as  before,  until  his  arrest,  on  the  2d  of  November,  1897. 

The  contention  of  appellant  is  that  subdivision  21  of  the  occupation 
tax  law  of  the  Twenty-fifth  Legislature  is  unconstitutional.  Said  subdi- 
vision or  section  is  as  follows:  "Subdivision  21.  From  every  foot  ped- 
dler, five  dollars  in  each  county  in  which  he  peddles.  For  every  peddler 
with  one  horse  or  one  pair  of  oxen,  the  sum  of  fifteen  dollars  in  each 
county  where  he  peddles;  for  every  peddler  with  two  horses  or  two  pair 
of  oxen,  thirty  dollars  in  each  county  in  which  he  may  pursue  such  occu- 
pation; for  every  peddler  with  sail  or  other  boat  in  streams  or  along  the 
coast  or  bays  of  this  State,  thirty  dollars  in  each  county  in  which  he  may 
pursue  such  occupation :  provided,  that  any  blind,  deaf  and  dumb,  or  any 
wounded  person  who  has  lost  a  hand  or  foot  shall  not  be  required  to  pay 
any  tax  for  peddling;  provided,  that  all  ex-confederate  and  ex-federal 
soldiers  who,  from  old  age  or  other  cause,  may  be  incapacitated  to  do  and 
perform  manual  labor,  and  who  are  actual  residents  of  the  State  of 
Texas,  and  are  not  inmates  of  any  soldiers'  home,  or  drawing  any  pension 
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from  the  United  States  or  any  State  government,  be  and  are  hereby  ex- 
empted from  the  payment  of  any  such  peddlers^  occupation  tax:  provided, 
such  persons  shall  not  be  exempt  from  such  peddlers'  tax  if  employed  in 
peddling  for  any  other  person  or  persons;  nothing  herein  contained  shall 
be  so  construed  as  to  include  traveling  vendors  of  tin  or  earthenware: 
provided  further,  that  nothing  herein  contained  shall  be  so  construed 
as  to  include  traveling  vendors  of  literature  exclusively  reli^ous  in 
character,  or  traveling  vendors  of  poultry,  vegetables,  or  other  country 
produce  exclusively,  fruit  and  trees  exclusively  if  raised  or  produced  by 
the  vendor  or  his  family/'  We  understand  applicant  to  insist  that  tiie 
exemptions  contained  in  said  subdivision  are  obnoxious  to  section  1  of 
article  8  of  the  Constitution,  which,  so  far  as  is  necessary  to  be  here  ooo* 
sidered,  is  as  follows :  "Taxation  shall  be  equal  and  uniform ;"  and  sec- 
tion 2  of  said  article  8,  which  reads  as  follows:  "All  occupation  taxes 
shall  be  equal  and  uniform  upon  the  same  class  of  subjects  within  the 
limits  of  the  authority  levying  the  tax.  But  the  Legislature  may,  by  gen- 
eral laws,  exempt  from  taxation  public  property  used  for  public  purposes; 
actual  places  of  religious  worship ;  places  of  burial  not  held  for  private  or 
corporate  profit;  all  buildings  used  exclusively  and  owned  by  persons  or 
associations  of  persons  for  school  purposes  (and  the  necessary  furniture 
of  all  schools)  and  institutions  of  purely  public  charity;  and  all  laws  ex- 
empting property  from  taxation,  other  than  the  property  above  men- 
tioned, shall  be  void" — ^the  specific  grounds  of  his  objection  being  as  fol- 
lows: "(1)  The  act  taxes  all  peddlers  alike  according  to  the  number  of 
animals  used,  without  regard  to  the  value  of  the  animals  or  the  vehicle 
used,  and  without  regard  to  the  amount  of  business  done  by  the  peddler. 
(2)  It  taxes  all  peddlers  using  boats  alike,  without  regard  to  the  char- 
acter of  the  boats  or  the  amount  of  business  done  by  the  peddler.  (3)  It 
does  not  appear  to  tax  peddlers  using  more  than  two  horses  or  more  than 
two  yoke  of  oxen.  (4)  It  exempts  from  the  payment  of  such  occupation 
tax,  blind,  deaf,  and  dumb  persons,  wounded  persons  who  have  lost  a 
hand  or  foot,  all  ex-confederate  and  ex-federal  soldiers  who,  from  old  age 
or  other  cause,  are  incapacitated  to  do  and  perform  manual  labor,  who 
are  actual  residents  of  the  State  of  Texas,  and  are  not  inmates  of  any 
soldiers'  home  or  drawing  any  pension  from  the  United  States  or  any 
State  government,  and  traveling  vendors  of  poultry,  etc.,  if  raised  or  pro- 
duced by  the  vendor  or  his  family." 

Without  discussing  the  first  three  of  said  objections,  it  occurs  to  us  that 
the  exemptions  enumerated  in  applicant's  fourth  subdivision  make  said 
occupation  tax  law  (being  subdivision  21)  clearly  obnoxious  to  the  provi- 
sitms  of  the  Constitution  above  set  out.  Some  of  the  exemptions  enumer- 
ated would  appear  to  have  strong  claims,  and  entitled  to  consideration 
at  the  hands  of  the  lawmaking  power,  if  the  Constitution  did  not  inter- 
vene and  inhibit  such  action.  In  some  cases  exemptions  have  been  up- 
held where  the  person  exempted  might  be  entitled  to  a  pension  or  a 
bounty  at  the  hands  of  the  government;  but  we  believe  that  other 
constitutional  provisions  stand  in  the  way  of  such  allowance  by  the  law- 
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making  power.  Under  the  provisions  of  our  Constitution,  no  pension  can 
be  granted  to  any  person,  except  as  provided  in  article  16,  section  55,  of 
the  Constitution,  in  favor  of  survivors,  etc.,  of  the  Mexican  War.  Sec- 
tion 3  of  our  Bill  of  Eights  would  appear  to  inhibit  any  class  legislation, 
and  is  as  follows :  "Section  3.  All  free  hien  when  they  form  a  social  com- 
pact have  equal  rights,  and  no  man  or  set  of  men  is  entitled  to  exclusive 
separate  public  emoluments  or  privileges,  but  in  consideration  of  public 
services."  A  proper  construction  of  these  constitutional  provisions,  to- 
gether with  an  application  of  same  to  the  occupation  tax  provision  before 
quoted,  would  appear  to  settle  this  question  in  favor  of  the  applicant; 
for  unquestionably  the  act  exonerates  and  exempts  from  taxation,  and 
constitutes  <;ertain  classes  therein  named,  privileged  classes,  who  are  au- 
thorized to  pursue  the  occupation  of  peddling  without  the  payment  of 
any  tax  or  the  procurement  of  any  license.  This  is  obviously  taxation 
which  is  not  equal  or  uniform.  However,  this  is  not  a  new  question  in 
this  State.  In  Pidlman  Palace  Car  Company  v.  State,  64  Texas,  274, 
almost  this  exact  question  came  before  our  Supreme  Court  for  decision. 
That  was  a  case  in  which  suit  was  brought  by  the  State  of  Texas  against 
the  Pullman  Palace  Car  Company,  claiming  an  occupation  tax  for 
running  and  operating  Pullman  palace  cars  on  lines  of  railroads  in  the 
State  of  Texas,  said  cars  not  being  owned  by  any  of  the  railroad  compa- 
nies operating  the  railroad.  The  tax  act  under  which  this  recovery  was 
sought  laid  an  occupation  tax  upon  all  persons  or  corporations  operating 
Pullman  palace  cars  on  railroads  in  the  State  of  Texas,  except  persona 
or  corporations  who  owned  said  railroad;  and  the  court  held  that  this 
exemption  rendered  the  law  unconstitutional  and  void.  Among  other 
things,  Judge  Stayton,  who  rendered  that  opinion,  said:  *lf  the  things 
done  constitute  in  one  person  or  corporation  the  taxed  occupation,  no 
one  doing  the  same  things  can  be  omitted  from  the  class  taxed  without  a 
violation  of  the  constitutional  provisions^  even  though  the  omitted  or 
excepted  person  or  corporation  may  do  more  or  other  things  than  are 
necessary  to  constitute  the  taxed  occupation,  and  though  that  done  in 
excess  may  within  itself  constitute  a  distinct  occupation  subject  to  taxa- 
tion, however  kindred  in  nature  the  occupation  may  be.  The  Legislature 
may  classify  subjects  of  taxation,  and  these  classifications  may,  as  they 
will  be,  more  or  less  arbitrary;  but,  when  the  classification  is  made,  all 
must  be  subjected  to  the  payment  of  the  tax  imposed  who,  by  the  exist- 
ence of  the  facts  on  which  the  classification  is  based,  fall  within  it, 
imless  exempted  under  some  other  constitutional  provision."  And,  to 
the  same  effect,  see  also  Cooley  on  Tax.  (ed.  1879),  pp.  128,  130, 138, 139, 
153;  1  Desty  on  Tax.,  pp.  94,  95, 122, 191, 192, 193;  City  of  New  Orleans 
V.  Ins.  Co.,  23  La.  Ann.,  449 ;  Sims  v.  Parish,  of  Jackson,  22  La.  Ann., 
440;  Livingston  v.  City  Council  of  Albany,  41  Gki.,  21;  Lin  Sing  v.  Wash- 
burn, 20  Cal.,  534;  Sutton's  Heirs  v.  City  of  Louisville,  5  Dana,  28. 
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We  hold  that  said  subdivision  21  of  the  occupation  tax  act  of  the 
Twenty-fifth  Legislature  is  nidi  and  void,  as  being  violative  of  our  con- 
stitutional provisions  on  the  subject.  The  judgment  is  reversed,  and  the 
relator  is  ordered  discharged. 

Relator  ordered  discharged. 


William  F.  Benson  v.  The  State. 

No.  1602.    Decided  December  22.  1897. 

1.  Continuance— Diligence. 

Where  a  defendant,  who  was  in  jail  when  the  indictment  was  returned  on  the  9th 
of  September,  did  not  apply  for  process  until  the  23d,  and  the  process  was  not 
issued  until  the  24th  of  September,  and  was  delivered  by  his  counsel  to  an  officer 
of  another  county  on  the  25th,  with  only  four  days  for  service  before  the  day  set 
for  trial,  which  was  the  28th,  and  no  excuse  is  shown  for  the  delay;  Held,  proper 
diligence  for  a  continuance  is  not  shown. 

2.  Same— Practice  on  Appeal. 

Where,  on  an  inspection  of  the  record  on  appeal,  it  appears  that  an  absent  witness 
would  not,  if  present,  have  sworn  to  the  facts  set  out  in  an  application  for  contin- 
uance, or  if  he  should  so  testify,  that  his  testimony,  in  the  light  of  the  evidence 
adduced,  would  not  be  probably  true;  or,  where  it  is  manifest  that  the  proposed 
absent  witness  is  a  myth,  it  will  be  Held,  that  the  continuance  was  properly  re- 
fused. 

8.    Same— Witnesses  to  Prove  Character. 

A  continuance  will  not  be  granted  for  witnesses  to  prove  good  character,  except 
under  rare  and  peculiar  circumstances. 

4.    Murder— Djring  Declarations— Predicate. 

On  a  trial  for  murder,  where  it  was  made  to  appear  that  deceased  was  rational 
and  that  he  believed  that  he  was  soon  about  to  die,  testimony  as  to  his  conduct  and 
remarks  made  by  him  within  fifteen  or  twenty  minutes  after  he  had  received  the 
fatal  wound,  was  admissible  for  the  purpose  of  laying  the  predicate  for  the  introduc- 
tion of  his  dying  declarations.  Said  dying  declarations  were  also  admissible  as  res 
gestae. 
6.    Evidence  as  to  Contradictory  Statements  of  a  Witness— Charge. 

Where  the  court  instructed  the  jury:  "The  State  has  introduced  evidence  to  show 
that  the  witness  J.  made  to  the  witness  C.  statements  different  from  his  statements 
on  the  stand  as  a  witness,  as  to  where  he  was  at  the  time  of  the  shooting.  This 
testimony  of  the  witness  C.  is  not  to  be  considered  as  tending  to  show  the  truth 
of  the  facts,  sought  by  him,  to  have  been  stated  by  the  witness  J.,  but  is  to  be  con- 
sidered as  affecting  the  credibility  of  the  said  witness  J.,  or  the  weight  to  be  at- 
tached to  his  testimony,  if  considered  by  you  at  all."  Held,  correct  in  every  particu- 
lar except  that  portion  which  intimates  that  the  jury  might  not  consider  the  testi- 
mony of  C,  but  this  was  favorable  to  the  defendant. 

Appeal,  from  the  District  Court  of  Fort  Bend.  Tried  below  before 
Hon.  T.  S.  Reese. 

Appeal  from  a  conviction  of  murder  in  the  first  degree,  the  penalty 
being  assessed  at  death. 

The  indictment  charged  appellant  with  the  murder  of  George  Canady, 
by  shooting  him  with  a  pistol,  on  the  3d  day  of  May,  1897. 

Briefly  stated,  the  facts  attendant  upon  the  killing  are  that  Canady, 
the  deceased,  was  a  farmer  who  had  resided  for  several  years  near  Simon- 
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ton  Switch,  a  railroad  station  in  Fort  Bend  County;  in  fact,  his  residence 
was  about  100  yards  from  the  storehouse  of  Warren  &  Son,  at  ''the 
Switch." 

William  F.  Benson,  the  defendant,  was  a  new  comer  in  the  neighbor- 
hood, he  having  removed  from  Robertson  County  some  six  months  be- 
fore. It  also  appeared  that  there  were  three  or  four  other  new  comers 
who  had  recently  settled  in  that  neighborhood.  On  the  evening  before 
the  shooting  it  was  reported  to  Benson,  the  defendant,  that  the  deceased, 
Canady,  had  said,  in  substance,  that  he  was  going  to  leave  and  give  the 
country  up  to  the  damned  yahoos;  and  that  he  had  called  the  defendant 
"a  God-damned  yahoo."  On  Sunday  evening,  on  the  2d  of  May,  1894, 
just  before  the  shooting,  Benson,  the  defendant,  and  several  other  parties 
were  in  the  storehouse  of  Warren  &  Son.  Canady,  who  it  seems  had  been 
oflE  in  the  country  with  his  family,  returned  with  them  in  a  two-horse 
wagon,  passing  by  the  store  to  his  house,  where  he  left  Mrs.  Canady  and 
children,  save  one,  a  boy.  He  got  back  into  the  wagon  and  he  and  the 
little  boy  came  back  to  the  store  of  Warren  &  Son,  Canady,  it  seems  hav- 
ing brought  the  wagon  back  to  get  a  family  of  negroes  and  their  effects 
that  had  come  up  that  day  on  the  railroad  to  the  switch,  Canady  having 
hired  the  negroes  to  work  on  his  place  during  the  year.  As  Canady  was 
driving  by  the  Warren  storehouse,  going  to  the  station,  he  and  his 
little  boy  sitting  on  the  spring  seat  of  the  wagon,  the  defendant  Benson 
emerged  from  Warren^s  store,  called  to  Canady  to  stop,  and  went  out  to 
the  wagon.  He  told  Canady  that  he  had  heard  that  he  had  called  him  a 
''yahoo,"  or  "a  God-damned  yahoo,"  and  that  he  must  take  it  back. 
Canady  told  him  that  he  had  always  treated  him  nicely,  and  said,  "If  I 
have  done  anything  to  hurt  your  feelings,  I  beg  your  pardon,  and  that  is 
all  I  can  do."  Another  witness  started  that  he  heard  Mr.  Canady  say  to 
defendant,  "If  the  shoe  pinches,  let  it  pinch ;  but  if  I  have  said  anything 
to  hurt  your  feelings,  I  beg  your  pardon."  Benson  then  said,  "If  you 
don^t  take  it  back  I  will  shoot  you,"  and  he  pulled  a  pistol  and  pointed 
it  at  Canady,  and  said,  "I  will  give  you  just  a  minute  to  take  it  back," 
and  lowered  the  pistol.  Mr.  Canady  again  stated  that  he  could  not  take 
it  back,  but  if  he  had  hurt  Mr.  Benson^s  feelings,  and  he  held  his  right 
hand  in  front  of  him,  when  Benson  shot  him  tour  times  and  the  pistol 
snapped  twice.  There  were  other  remarks  made  by  the  parties,  which 
the  witnesses  did  not  remember  so  as  to  state  thenL  The  defendant's 
witnesses  testified  that  just  before  the  shooting  the  deceased  jumped  up 
from  the  wagon  seat,  facing  the  defendant,  and  said,  "Here's  at  you." 
And  defendant,  himself,  testifying  to  the  same  facts,  said :  "He  jumped 
up  and  said,  ^Here's  at  you,  God  damn  you,'  and  threw  his  hand  behind 
him,  and  I  told  him  to  take  it  back  or  I  would  shoot  him — ^take  his  hand 
back,  or  I  would  shoot  him — and  I  pulled  my  pistol  and  shot  him.  The 
reason  I  shot  him  was  that  I  thought  he  was  going  to  draw  a  gun.  to 
shoot  me." 
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The  State^  in  rebuttal  to  the  above  testimony  of  the  defendant^  intro- 
duced L.  F.  Moran,  who  testified:  *T  was  at  Simonton  a  short  time  after 
the  defendant  shot  the  deceased,  and  had  a  conversation  with  defendant, 
and  asked  him  what  was  the  cause  of  the  shooting,  and  he  replied,  that 
he  told  deceased  to  take  it  back,  and  he  would  not  do  it,  and  he  shot  him/' 

Cross-examined  by  defendant,  he  said:  "He  did  not  say  what  he  told 
deceased  to  take  back.  Defendant  just  told  me  the  words  that  I  have 
given.  He  said  it  two  or  three  times  while  I  was  there,  and  each  time  he 
repeated,  *I  told  him  to  take  it  back  and  he  would  not,  and  I  shot  him/  ^' 

After  deceased  was  shot  he  got  out  of  the  wagon  and  was  carried  im- 
mediately to  his  house  which,  as  above  stated,  was  not  over  100  yards 
distant 

The  following  is  the  testimony  relating  to  deceased's  dying  declaxa^ 
idons,  made  after  he  reached  the  house. 

Cora  Canady  testified :  "I  heard  my  father  say  to  my  mother,  'Prepare 
for  the  worst;  for  the  end  will  come,  and  come  soon/  I  was  in  and  out  of 
the  room  all  the  time  after  my  father  was  brought  home,  until  he  died  in 
the  morning.  This  was  the  only  statement  I  heard  him  make  after  he  was 
brought  home.  This  statement  was  made  as  soon  as  he  was  brought 
home.'* 

Mrs.  George  Canady  testified  as  follows:  "At  the  time  of  the  diflS- 
culty  I  was  in  my  back  yard,  feeding  my  chickens.  I  heard  the  shot, 
and  ran  out  to  the  front  gate  and  saw  my  husband  get  out  of  the  wagon 
and  walk  towards  the  platform.  They  brought  my  husband  home  about 
five  minutes  afterwards,  and  he  stated  to  me,  Trepare  for  the  worst,  for 
it  will  come  soon.'  This  was  all  the  statement  my  husband  made  to  me, 
and  it  was  made  as  soon  as  he  was  brought  home." 

A.  B.  McGee  testified  as  follows:  "I  got  to  the  house  when  the  de- 
ceased was  taken  home,  and  found  deceased  lying  upon  the  bed.  The 
deceased  said  to  me,  'This  is  quite  a  change.'  I  said  to  him,  Tes.'  De- 
ceased said  to  me,  'I  want  to  urinate.'  I  told  him  to  wait  until  the  doc- 
tor came,  and  perhaps  he  could  relieve  him.  Deceased  said,  'I  will  never 
urinate  on  earth  again.'  The  deceased  called  my  attention  to  the  blood 
gurgling  in  his  lungs.  The  deceased  asked  me  and  Ben  Swisher  to  take 
care  of  his  crop,  and  do  for  them  just  as  he  would  do  by  our  own.  This  was 
a  few  minutes  after  the  deceased  was  brought  home." 

Ben  Swisher  testified  as  follows:  "A  short  time  after  deceased  was 
brought  home  he  told  his  family,  in  my  presence,  that  they  'could  prepare 
for  the  worst,  for  the  end  would  come,  and  come  soon.'  A  little  while 
after  this,  just  before  dark,  he  told  me  that  he  wanted  me  to  stay  with 
his  family  this  summer.  He  told  me  he  was  not  going  to  live,  and  asked 
me  to  stay  and  see  after  his  crops/' 

George  Cone  testified  as  follows:  "I  was  at  Mr.  George  Canaday's  a 
short  time  after  he  was  shot.  I  heard  him  tell  Mr.  McGee  that  he  wanted 
to  urinate,  and,  in  reply  to  something  that  McGee  said  to  him,  deceased 
said  that  he  'would  never  urinate  again  on  earth.' " 
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J.  P.  Canady  testified  as  follows:  "Deceased  was  lying  upon  the  bed, 
and  I  heard  him  say  to  Mr.  McGee,  ^I  want  to  urinate/  Mr.  McGee  told 
him  to  wait  until  the  doctor  came,  and  the  doctor  might  relieve  him. 
The  deceased  said,  'I  will  never  urinate  upon  earth  again.'  Also,  he  told 
his  wife  to  'prepare  for  the  worst,  the  end  would  come,  and  come  soon.'  " 

The  foregoing  testimony  was  the  predicate  upon  which  the  dying  dec- 
laration, as  testified  to  by  J.  F.  Canady,  was  predicated,  which  dying  dec- 
laration was  as  follows: 

"I  was  driving  along  in  my  wagon,  when  the  defendant  came  out  and 
called  to  me,  'Mr.  Canady,  I  understand  you  have  called  me  a  God- 
damned yahoo  last  night,  and  I  want  to  know  if  you  made  such  a  re- 
mark, and  if  you  did,  you  have  got  to  take  it  back;'  and  I  replied,  say- 
ing, If  I  made  such  a  statement,  and  the  shoe  pinches,  I  am  willing  to 
apologize.'  Benson  said,  'If  you  made  that  statement,  you  have  got  to 
take  it  back.'  I  told  him,  'I  can  not  take  my  words  back,  because  words 
when  spoken  can  not  be  taken  back,  but  I  will  apologize  to  you  if  I  have 
hurt  your  feelings.'  Benson  said  to  me,  'If  you  do  not  take  it  back,  I  will 
shoot  you,'  and  he  pulled  his  pistol  on  me.  I  told  him  again  I  would 
apologize  if  I  had  hurt  his  feelings.  Then,  without  a  word,  he  began 
shooting  me.  The  poor  fellow  was  so  ignorant,  that  he  did  not  know 
what  an  apology  meant." 

All  of  which  testimony  the  defendant  objected  to,  which  objections 
were  oyerruled  and  exceptions  taken  to. 

The  matters  pertaining  to  the  defendant's  application  for  a  continu- 
ance are  sufficiently  stated  in  the  opinion,  and  no  additional  statement 
is  required. 

Bryant  &  Montague,  for  appellant. 

Whartan  &  Woody  and  Mann  Trice,  Assistant  Attorney-General,  for 
the  State. 

HFRT,  PRESiDmo  Judge. — Appellant  was  tried  and  convicted  of 
murder  in  the  first  degree,  for  killing  George  Canady,  and  his  punish- 
ment assessed  at  death. 

Appellant  submitted  a  motion  to  quash  the  indictment.  We  have  re- 
peatedly passed  upon  a  similar  indictment  to  the  one  presented  in  this 
case,  and  held  it  sufficient.  See  Caldwell  v.  State,  28  Texas  Crim.  App., 
566,  emd  cases  there  cited. 

A  motion  was  made  to  quash  the  special  venire.  The  explanation  of 
the  trial  judge  and  affidavits  of  the  clerk  show  that  the  motion  was  not 
well  taken.  The  statute  pertaining  to  this  subject  was  complied  with,  and 
is  as  follows :  "Whenever  a  special  venire  is  ordered,  all  the  names  of  all 
the  persons  selected  by  the  jury  commissioners  to  do  jury  service  for  the 
term  at  which  such  special  venire  is  required  shall  be  placed  upon  tickets 
of  similar  size  and  color  of  paper,  and  the  tickets  placed  in  a  box  and  well 
shaken  up,  and  from  this  box,  the  clerk  in  the  presence  of  the  judge  in 
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open  court,  shall  draw  a  number  of  names  required  for  such  special  venire, 
and  shall  prepare  a  list  of  such  names  in  the  order  in  which  they  are 
drawn  from  the  box,  and  attach  such  list  to  the  writ  and  deliver  the  same 
to  the  sheriff/'  Code  Crim.  Proc.  1895,  art.  647.  All  of  these  things  were 
done  by  the  clerk,  as  shown  by  his  aflBdavits.  The  motion  to  quash  the 
service  of  the  special  venire  is  not  well  taken.  It  is  not  insisted  that  the 
names  of  the  parties  summoned  to  serve  as  special  veniremen  were  not 
served  upon  the  appellant.  A  certified  copy  of  the  writ,  as  well  as  the 
names  of  the  persons  summoned,  were  served  on  appellant.  There  is 
nothing  in  this  motion  worthy  of  our  consideration. 

Appellant  presented  a  motion  to  continue  the  case,  for  the  want  of  the 
testimony  of  one  Henry  Hughes.  There  is  no  diligence  shown  as  to  this 
witness.  The  indictment  was  returned  on  the  9th  of  September,  1897. 
The  defendant  was  then  in  custody.  Process  was  not  applied  for  to  the 
district  clerk  of  Port  Bend  County  until  the  23d  of  September,  and  was 
not  issued  by  him  until  the  24th  of  September.  It  appears  that  said  pro- 
cess was  mailed  to  J.  D.  Bryant,  of  counsel  for  defendant,  at  Houston, 
Texas,  who  did  not  deliver  the  same  to  an  oflRcer  until  the  25th  of  Sep- 
tember; so  that  the  oflBcer  only  had  four  days  within  which  to  serve  said 
witness  before  the  day  of  trial — ^the  28th  of  September.  Diligence  would 
have  required  appellant  to  have  issued  his  process  as  early  after  the  9th 
of  September  as  possible;  but  no  excuse  is  shown  here  for  the  delay.  For 
aught  that  appears,  the  witness  in  the  meantime  may  have  left  Harris 
County,  although  he  was  a  resident  of  said  county.  Concede,  however, 
that  the  diligence  was  suflScient  as  to  this  witness;  we  are  inclined  to  be- 
lieve, on  examining  the  record,  that,  if  he  were  present,  he  would  not 
testify  to  the  facts  stated  in  the  application.  But  even  if  he  did  so  tes- 
tify, in  the  light  of  the  testimony,  we  could  not  regard  the  facts  expected 
to  be  proved  by  him  probably  true.  Again,  the  inquiry  was  made  from  a 
number  of  witnesses  as  to  the  presence  of  this  absent  witness  at  the 
bomicide,  and  no  one,  either  for  the  State  or  the  defendant,  intimates 
that  he  was  present  or  was  known  in  that  community.  In  fact,  he  was 
never  heard  of  by  any  witness  on  the  stand,  either  as  a  stranger,  or  by 
name,  as  being  present  or  in  that  county.  We  are  of  opinion  that  he  was 
•evidently  a  myth. 

As  to  the  witnesses  resident  in  Robertson  County,  we  make  the  same 
observations  in  regard  to  the  diligence  used  for  them  as  heretofore  in 
reference  to  the  witness  Hughes.  Besides,  these  witnesses  were  character 
witnesses,  and  a  continuance  will  not  be  granted  for  this  character  of  tes- 
timony except  under  peculiar  circumstances.  Appellant,  however,  intro- 
duced testimony  as  to  his  good  character,  which  was  not  controverted 
at  all. 

The  State  introduced  Cora  Canady,  Mrs.  George,  Canady  A.  B.  Mo- 
<Jee,  Ben  Swisher,  George  Cone,  and  J.  F.  Canady,  who  testified  to  the 
conduct  and  remarks  of  the  deceased  soon  after  he  received  the  mortal 
wound.     This  testimony  was  evidently  admissible  for  the  purpose  of 
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laying  the  predicate  for  the  introduction  of  the  dying  declarations  of  the 
deceased.  Everything  stated  by  each  and  every  witness  was  pertinent  to 
that  subject.  By  the  testimony  of  these  witnesses,  it  was  established  be- 
yond any  controversy  that  the  deceased  was  rational,  and  that  he  believed 
he  was  going  to  die,  and  that  very  soon.  This  evidence  was  necessary  in 
order  to  render  admissible  the  dying  declarations  of  the  deceased,  which 
were  made  within  fifteen  or  twenty  minutes  after  he  received  the  fatal 
wound.    This  course  of  procedure  is  to  be  commended. 

Appellant  objected  to  the  introduction  in  evidence  of  the  dying  declarar 
tions  of  the  deceased.  The  predicate  was  amply  established;  that  is,  that 
the  deceased  was  rational,  and  believed  he  was  going  to  die,  and  that  veij 
BooiL  Again,  under  the  circumstances  of  this  case,  if  not  dying  declara- 
tions, his  statements  were  evidently  part  of  the  res  gestae,  and  we  hold 
upon  both  grounds  that  they  were  admissible. 

Appellant  excepted  to  the  following  charge  of  the  court  to  the  jury: 
*The  State  has  introduced  evidence  to  show  that  the  witness  Cteorge 
Johnson  made  to  the  witness  Cone  statements  different  from  his  state- 
ment on  the  stand  as  a  witness  as  to  where  he  was  at  the  time  of  the 
alleged  shooting.  This  testimony  of  the  witness  Cone  is  not  to  be  con- 
sidered as  tending  to  show  the  truth  of  the  facts  by  him  sought  to  have 
been  stated  by  the  witness  Johnson,  but  is  to  be  considered  as  affecting 
the  credibility  of  the  said  witness  Johnson,  or  the  weight  to  be  attached 
to  his  testimony,  if  considered  by  you  at  all."  Appellant  has  no  ground 
upon  which  to  complain  of  this  charge.  It  is  correct  in  every  particular,^ 
except  that  portion  which  intimates  that  the  jury  might  not  consider  the 
testimony  of  Cone.  This  is  favorable  to  the  appellant,  for  it  was  the  duty 
of  the  jury  to  consider  Cone's  testimony  in  passing  upon  the  credit  to  be 
given  to  the  testimony  of  Johnson.- 

The  question  raised  by  appellant  as  to  the  legality  of  the  term  of  the 
court  at  which  this  trial  occurred  has  been  settled  adversely  to  appellant 
in  the  case  of  Nobles  v.  State,  ante,  p.  330. 

In  motion  for  new  trial,  appellant  insists  that  the  evidence  is  not  suf- 
ficient to  sustain  the  verdict,  because  of  no  proof  that  deceased,  Canaday^ 
is  dead.  This  was  a  cool,  deliberate  murder,  if  the  testimony  of  the  wit- 
nesses for  the  State  is  true.  That  the  deceased  died  from  his  wounds  is- 
placed  beyond  any  question.  We  deem  it  unnecessary  to  discuss  the  tes- 
timony. 

We  are  of  opinion  that  the  trial  below  was  fair  and  impartial,  the  de- 
fendant ])eing  awarded  all  his  rights.  The  court  instructed  the  jury  in 
regard  to  murder  in  the  first  degree,  murder  in  the  second  degree,  man- 
slaughter, and  self-defense.  This,  perhaps,  was  correct,  but  we  are  im- 
pressed with  the  opinion  that  defendant  coolly  and  deliberately  intended 
to  kill  the  deceased  if  he  failed  to  take  back  certain  remarks  he  had  made;, 
and  if  the  court  had  refused  to  submit  manslaughter,  or  instructed  the 
jury  that  appellant  would  be  guilty  of  murder  if  he  intended  and  did  kill 
deceased,  because  he  did  not  retract  certain  statements,  we  would  not  have 


Digitized  by  LjOOQiC 


1897J\  Ex  Pabte  Medasib.  493 

leversed  the  judgment  because  of  such  instructions.  But»  as  before 
stated,  all  the  degrees  of  murder,  manslaughter,  and  self-defense  were 
submitted  to  the  jury,  fairly  and  liberally  to  the  accused.  The  jury  be- 
lieved the  State's  theory,  convicted  appellant  of  murder  in  the  first  de- 
gree, assessing  his  punishment  at  death,  and  we  see  no  reason  for  disturb^ 
ing  their  finding.    The  judgment  is  affirmed. 

Affirmed. 


Ex  Pabte  J.  S.  Medarib. 

I'SH    4931 

No.  1884.    Decided  December  2^  1897.  Ll»  _»' 

CovLDty  ConTlct— Hirer'fl  Bond—Construction  of  Statute. 

Under  article  3744,  Eeviaed  Statutes,  with  regard  to  hiring  out  county  convicts, 
it  is  expressly  proyided,  that  such  convict  may  "be  hired  out  to  any  individual  or 
corporation,  within  the  county  of  conviction,  to  remain  in  said  county."  Held,  the 
hiring  must  be  to  a  resident  of  the  county;  and  under  such  hiring  bhe  convict  must 
nmain  in  the  county,  and  a  hiring  bond  given  by  a  party  and  sureties  who  all  lived 
in  a  county  other  than  that  where  the  conviction  was  had  was  invalid. 

Appeal  from  Lee  County  upon  a  hearing  on  habeas  corpus  in  cham- 
hers,  before  Hon.  En  B.  Sinks,  wherein  relator  was  remanded  to  the 
custody  of  the  sheriff,  under  a  capias  pro  fine. 

The  opinion  states  the  case. 

3f .  R.  Stringfelhv)  and  /.  N.  Storey y  for  relator. — When  a  county  con- 
vict is  hired  out,  the  bond  executed  By  the  hirer  discharges  the  judgment 
of  conviction,  and  the  State  no  longer  looks  to  the  convict  for  payment, 
but  to  the  hirer  and  his  sureties.  There  is  no  exception  to  this  rule  ex- 
cept in  case  of  an  escape  and  the  rearrest  of  the  convict  before  the  bond 
falls  due. 

The  fact  that  the  hirer  does  not  reside  in  the  county  of  conviction 
does  not  vitiate  or  avoid  his  bond,  and  the  judge  before  whom  this  cause 
was  heard  erred  in  holding  that  the  bond  in  this  case  was  void  because  the 
hirer  did  not  reside  in  Lee  County  and  for  that  reason  refusing  to  dis- 
charge the  applicant.  Rev.  Stats.,  art.  3744-3748;  Ex  Parte  Price,  11 
Texas  Crim.  App.,  538;  Herm.  on  Estop.,  sees.  211,  212,  216;  Maybee  v. 
Snippen,  16  N.  Y.,  560. 

Mann  Trice,  Assistant  Attorney-General,  for  respondent. 

HUBT,  Presiding  Judge. — Relator  was  convicted  in  the  County 
Court  of  Lee  County  of  a  misdemeanor,  and  fined  $100,  was  placed  in 
jail,  and  while  so  in  jail  a  convict  bond  was  given  under  the  following 
circumstances,  to  wit:  The  defendant  lived  in  Caldwell  County  (the 
conviction  having  occured  in  Lee  County),  and  the  bond  for  hiring  out 
the  convict  (relator  herein)  was  given  by  a  party  living  in  Caldwell 
Gounty,  and  all  the  sureties  on  said  bond  lived  in  CaUiwell  County;  in 
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other  words,  defendant,  his  principal,  and  the  sureties  on  the  convict 
bond,  all  lived  out  of  the  county  where  the  conviction  occurred.  Eelator 
did  not  work  for  his  principal,  nor  did  the  principal  pay  any  portion  of 
his  obligation;  whereupon  a  capias  pro  fine  was  issued,  and  relator  placed 
in  jail.  He  applied  for  a  vmt  of  habeas  corpus.  The  writ  was  issued,  the 
cause  tried  before  Hon.  Ed  E.  Sinks,  District  Judge,  who,  after  hearing 
the  case,  remanded  him  to  the  custody  of  the  officer.  Relator  excepted, 
and  prosecutes  this  appeal. 

The  ruling  of  the  court  no  doubt  was  based  upon  the  following  lan- 
guage, contained  in  article  3744,  Bevised  Statutes  1895:  "Any  person 
who  may  be  convicted  of  a  misdemeanor  or  petty  offense,  and  who  shall  be 
committed  to  jail  in  default  of  the  payment  of  the  fine  and  costs  ad- 
judged against  him,  may  be  worked  upon  the  public  roads  or  upon  the 
county  farms  of  the  county  in  which  such  conviction  is  had,  or  be  hired 
out  to  any  individual,  company,  or  corporation  within  the  county  of  con- 
viction, to  remain  in  said  county,"  etc.  That  portion  of  this  article  which 
forms  the  basis  of  the  decision  of  the  trial  judge  is  found  in  this  portion, 
"or  be  hired  out  to  any  individual,  company,  or  corporation  within  the 
county  of  conviction,  to  remain  in  said  county .''  This  seems  to  con- 
template that  the  hiring  out  can  only  be  done  by  some  individual, 
company,  or  corporation  within  the  county  of  conviction,  and  binds  the 
convict  to  remain  in  said  county.  This  portion  of  the  statute  formerly 
read,  "or  be  hired  out  to  any  individual,  company,  or  corporation ;"  the 
words,  "within  the  county  of  conviction,  to  remain  in  said  county,"  be- 
ing added  by  amendment.  Without  going  into  the  reasons  why  the  Legist 
lature  made  these  changes  in  the  statute,  they  evidently  intended  that 
the  hiring  should  be  to  a  resident  of  the  county,  and  that  under  said 
hiring  the  convict  must  remain  in  the  county;  and  we  therefore  believe 
the  construction  of  the  trial  court  is  correct,  and  that  the  bond  was  in- 
valid.   The  judgment  is  affirmed. 

Affirmed. 


BuNYON  Payne  v.  The  State. 

No.  1744.    Decided  December  22.  1807. 

1.    Bape  by  Fraud  in  Personating  the  Husband— Indictment. 

An  indictment  which  charges  a  rape  by  fraud  in  personating  the  husband,  in  order 
to  be  sufficient,  must  allege  that  the  injured  female  is  a  married  woman  and  not  the 
wife  of  defendant.    And,  while  it  is  not  necessary  to  allege  the  name  of  her  husband^ 
it  would  be  the  better  practice  to  do  so. 
8.    Same— ''Stratagem"— Construction  of  Statute. 

Article  636,  Penal  Code,  denouncing  the  offense  of  rape  by  fraud  in  personating  a 
husband,  makes  it  essential  that  the  defendant  use  some  "stratagem"  by  which  the 
woman  is  induced  to  believe  the  offender  is  her  husband.  Held,  it  is  absolutely 
necessary,  in  order  to  constitute  this  offense,  that  the  defendant  resort  to  some 
device  or  stratagem,  some  artifice  or  trick  intending  to  deceive  the  prosecutrix  and 
make  her  believe  that  he  is  her  husband;  and  not  only  so,  but  the  effect  of  hia  stxata- 
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gem  must  be  to  deceive  and  impose  upon  her  and  make  her  believe  that  he  is  her 
husband  at  the  time  the  act'  is  committed,  and  by  this  means  gain  her  consent  to  the 
copulation. 

3.    Same— Bape  by  "Force." 

Where  the  defendant  commits  a  rape  upon  a  married  woman,  who  is  sleeping  in 
bed  with  her  husband,  and  she  makes  no  resistance,  believing  him  to  be  her  husband, 
the  crime  is  rape  by  force  and  not  by  fraud.  • 

Appeal  from  the  District  Court  of  Callahan.  Tried  below  before  Hon. 
T.  H.  Conner. 

Appeal  from  a  conviction  of  rape,  penalty  assessed  being  five  years  im- 
prisonment in  the  penitentiary. 

The  indictment  is  set  out  in  the  opinion,  as  is  also  a  statement  of  the 
material  facts  proved.  The  charge  of  the  court  submitted  only  a  rape 
by  fraud.    . 

J.  E.  Thomas,  for  appellant. — If  rape  is  established  in  this  case,  it 
must  be  by  means  of  fraud  as  defined  in  article  636,  Penal  Code,  and 
further  defined  by  this  court  in  the  cases  of  King  v.  State,  22  Texas  Crim- 
inal Appeals,  650,  and  Mooney  v.  State,  29  Texas  Criminal  Appeals,  257. 
In  the  latter  case  it  is  correctly  held,  "that  the  stratagem  must  be  such 
as  to  induce  the  woman  to  believe,  and  she  must  believe,  that  the  of- 
fender was  her  husband."  What  is  the  stratagem  used,  and  when  must  it 
be  employed  ?  It  must  precede  or  be  at  the  time  of  the  intercourse.  No 
subsequent  act  could  produce  such  an  effect. 

The  testimony  in  this  case  shows  that  the  intercourse  had  was,  in 
the  purview  of  the  law,  complete  before  the  woman  awoke.  If  so,  then 
no  act  of  appellant  could  have  induced  her  to  believe  that  he  was  her 
husband  prior  to  the  time  of  her  awakening.  She  says:  "I  awoke  and 
saw  defendant;  he  was  on  top  of  me;  I  did  not  then  know  who  he  was; 
he  had  my  clothes  up.  I  tried  to  get  him  to  get  off;  he  had  intercourse- 
with  me;  had  already  commenced  when  I  woke  up;  I  was  lyiijg  partially 
on  my  side  or  shoulder  when  I  awoke;  the  defendant  was  then  on  top  of 
me;  he  had  pulled  up  my  clothes;  got  between  my  legs  and  was  having 
intercourse  with  me  when  I  awoke."  Now,  nothing  has  been  said.  Does 
the  act  of  appellant  as  stated  by  the  woman  constitute  a  stratagem? 
Where  the  act,  trick,  or  device?  If  a  stratagem,  did  it  or  could  it  have, 
operated  upon  the  mind  of  the  woman,  she  being  asleep,  so  as  to  induce 
Mid  make  her  believe  she  was  having  intercourse  with  her  husband? 
.  To  constitute  the  offense  charged,  there  must  be  something  more  than 
the  act  of  copulation.  Appellant  must  in  some  way  represent  the  bus-, 
band,  and  such  representation  must  operate  on  her  mind  and  induce  the 
belief  that  the  party  is  her  husband. 

This  case  differs  from  both  the  Ledbetter  and  Franklin  cases,  in  this, 
that  in  those  cases  they  are  addressed  as  the  husbands  and  make  replies 
as  such  to  induce  that  belief.  In  this  case  not  a  word  is  spoken  by  ap- 
pellant. 
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If  defendant  has  by  his  act  as  shown  by  the  record  in  this  case  violated 
the  law,  at  what  stage  of  the  proceedings  did  it  begin?  If  at  the  time 
the  woman  awoke,  then  certainly  defendant  had  the  right  to  have  sub- 
mitted to  the  jury  the  special  instruction  requested  by  him.  Hear  the 
woman:  "I  put  my  arms  around  him  and  kissed  him/^  Certainly  very 
inducive  to  him  to  continue  his  sexual  pleasure,  and  incite  the  belief  that 
the  intercourse  was  mutual.     See  87  Ala,,  107. 

The  testimony  of  the  woman  presents  a  physical  impossibility.  If 
she  was  lying  on  her  side,  defendant  could  not  have  been  on  top  of  her 
and  been  penetrating  her  person  at  the  same  time. 

Appellant  is  morally  culpable,  but  under  the  facts  in  this  case,  is  he 
shown  to  be  guilty  of  an  offense  that  subjects  him  to  a  felon's  cell?  It 
does  not  seem  possible  that  the  woman  could  have  mistaken  a  boy  just 
past  17  years  old  for  a  husband  28  years  old,  with  whom  she  had  lived 
seven  years,  and  by  whom  she  had  become  the  mother  of  two  children. 

Appellant  respectfully  asks  this  court  to  reverse  this  cause  and  remand 
the  same  for  a  new  trial. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDEBSON,  Judge. — Appellant  was  convicted  of  rape,  and  his 
punishment  assessed  at  confinement  in  the  penitentiary  for  a  term  of 
five  years;  hence  this  appeal.  The  charging  part  of  the  indictment  is  as 
follows:  "That  defendant  did  then  and  there  by  force,  threats,  and 
fraud,  and  without  the  consent  of  the  said  Jessie  Winn,  ravish  and  have 
carnal  knowledge  of  the  said  Jessie  Winn,  the  said  Jessie  Winn  not  being 
then  and  there  the  wife  of  the  said  Bunyon  Payne,''  etc. 

The  evidence  showed  that  on  the  night  of  the  alleged  offense  there 
was  a  party  at  the  house  of  one  H.  B.  Payne,  the  father  of  the  appellant. 
The  party  broke  up  some  time  after  midnight,  and  the  prosecutrix,  Mrs. 
Jessie  Winn,  and  her  husband,  stayed  overnight  at  said  house.  A  bed 
was  made  down  for  them  in  the  main  room  of  the  house,  and  in  the  same 
room,  on  the  other  side  from  the  bed  of  the  prosecutrix  and  her  husband, 
Dan  Loftin  and  his  two  brothers,  and  the  defendant  and  his  two  brothers, 
slept  on  pallets.  In  the  kitchen,  adjoining  this  room,  Mrs.  McGary  and 
her  husband  slept.  Some  time  in  the  night,  just  about  daylight,  Mrs. 
Jessie  Winn  awoke,  and  found  defendant  on  top  of  her.  She  did  not  then 
know  who  he  was.  He  had  her  clothes  up.  She  tried  to  get  him  to  get 
off,  but  he  would  not  do  so.  He  had  intercourse  with  her.  Had  already 
commenced  intercourse  with  her  when  she  waked  up.  At  the  time  she 
thought  it  was  her  husband,  and  called  him  "George."  That  she  did 
not  do  anything  but  talk  to  him,  and  try  to  get  him  to  get  off.  That  at 
the  time  she  was  unwell,  with  her  menses,  but  he  did  not  get  off  until  he 
got  through.  While  he  was  in  the  act,  and  when  she  first  waked  up,  she 
put  her  arms  around  his  neck  and  kissed  him,  and  said,  "George,  what 
do  you  mean?"  That  when  he  got  off  of  her  he  crawled  from  the  bed  of 
the  prosecutrix  to  his  pallet  on  his  hands  and  knees,  and  she  then  kiKv: 
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it  was  not  her  husband^  btit  recognized  him  as  Bunyon  Payne.  She  im- 
mediately aroused  her  husband,  and  told  him  what  defendant  had  done. 
There  was  also  other  testimony  in  the  case;  and,  among  other  witnesses, 
Mrs.  6.  6.  McGary  testified  to  seeing  defendant  sitting  at  the  head  of 
her  bed  during  the  night,  sometime  before  the  alleged  rape,  after  she 
had  retired. 

Appellant's  first  bill  of  exceptions  is  with  regard  to  the  admission  of 
evidence  that  the  prosecutrix  was  a  married  woman,  and  the  wife  of  6.  W. 
Winn.  This  was  objected  to,  on  the  ground  that  the  indictment  did  not 
allege  that  the  injured  female  was  a  married  woman.  This  brings  in 
question  the  validity  of  the  indictment  in  this  case.  The  conviction  was 
no  doubt  procured  under  the  allegation  of  fraud,  which,  by  our  statute, 
is  defined  to  mean  "the  use  of  some  stratagem,  by  which  the  woman  is 
induced  to  believe  the  offender  is  her  husband;  or  in  administering,  with- 
out her  knowledge  or  consent,  some  substance  producing  unnatural  sex- 
ual desire,  or  such  stupor  as  prevents  or  weakens  resistance,  and  com- 
mitting the  offense  while  she  is  under  the  influence  of  such  substance." 
See  Penal  Code  1895,  art.  636.  We  have  examined  the  authorities  as  to 
the  form  of  an  indictment  where  the  rape  was  committed  by  a  false  per- 
sonation of  the  husband,  but  we  have  been  unable  to  find  a  case  where  the 
question  of  the  indictment  has  been  treated.  In  England,  as  in  this 
country,  it  appears  that  rape  is  a  statutory  offense,  and  we  understand 
that,  under  an  ordinary  indictment  in  England  for  rape  by  force  and 
without  the  consent  of  the  alleged  injured  female,  the  proof  can  be  made 
for  rape  by  procuring  the  intercourse  by  a  false  personation  of  the  hus- 
band of  the  female.  See  Reg.  v.  Young,  38  Law  T.  (N.  S.),  540;  Whart. 
Crim.  Law,  sec.  561,  and  notes.  In  this  State  the  statute  above  quoted 
was  evidently  passed  to  cover  this  character  of  offense ;  that  is,  where  the 
alleged  rape  was  committed  by  fraud.  And  in  Franklin  v.  State,  34  Texas 
Criminal  Reports,  203,  we  held  that  the  indictment  for  an  attempt  to 
commit  arape  need  not  set  out  the  particular  kind  of  fraud,  whether  by 
personating  the  hudband  or  administering  some  substance  to  the  female; 
and  that  the  general  charge  of  an  attempt  to  rape  by  fraud  is  sufficient, 
and  furnishes  the  basis  for  proof  of  either  means  stated  in  the  statute. 
We  also  held  in  that  case  that,  where  the  indictment  alleged  that  the  in- 
jured female  was  a  married  woman,  this  would  authorize  proof  of  the 
name  of  her  husband,  though  his  name  was  not  set  out  in  the  indictment. 
That  is  as  far  as  we  feel  authorized  to  go.  We  hold  that  an  indictment,  as 
in  this  case,  which  charges  a  rape  by  fraud  im  personating  the  husband,  in 
order  to  be  sufficient,  must  allege  that  the  injured  female  is  a  married 
woman,  and  not  the  wife  of  the  defendant.  While  it  is  not  necessary  to 
allege  the  name  of  the  husband,  still  this  allegation  would  be  the  better 
practice,  and  it  would  by  no  means  vitiate  the  indictment.  The  allega- 
tions of  the  indictment  being  defective  in  this  respect,  we  hold  it  insuf- 
ficient to  sustain  a  conviction  for  rape  by  fraud  in  personating  the  hus- 

t^nd. 
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The  question  is  also  presented  to  us  whether  or  not  the  facts  of  this 
case  show  such  false  personation  of  the  husband  as  to  constitute  a  rape; 
that  is^  it  is  insisted  that  the  intercourse  was  accomplished  without  any 
stratagem  or  deception  on  the  part  of  the  appellant  to  induce  the  prose- 
cutrix to  believe  that  he  was  her  husband.  It  is  a  feature  of  our  Constitu- 
tion^ and  a  cardinal  principle  in  all  our  criminal  law,  that  no  one  can  be 
punished  unless  under  a  written  law  of  this  State  in  which  the  offense 
has  been  defined.  Now,  the  definition  above  quoted  from  the  statutes^ 
where  the  prosecution  is  based  on  fraud,  makes  it  essential  that  the 
def^idant  use  some  stratagem  by  which  the  woman  is  induced  to  believe 
that  the  offender  is  her  husband.  A  "stratagem"  is  defined  to  be^  "any 
artifice;  a  trick  by  which  some  advantage  is  intended  to  be  obtained.'' 
See  Cent.  Diet.  Now,  according  to  our  statute,  it  becomes  absolutely 
necessary,  in  order  to  constitute  this  offense,  that  the  defendant  resort 
to  some  device  or  stratagem,  some  artifice  or  trick,  intending  to  deceive 
the  prosecutrix,  and  make  her  believe  that  he  is  her  husband;  and  not 
only  so,  but  the  effect  of  his  stratagem  must  be  to  deceive  and  impose 
on  her,  and  make  her  believe  that  he  is  her  husband  at  the  time  the  act 
was  committed,  and  by  this  means  gain  her  consent  to  the  copulation. 
Applying  this  rule  to  the  facts  as  they  appear  in  the  record,  we  find  that 
the  prosecutrix  testifies  that,  when  she  first  awoke,  the  defendant  had 
already  penetrated  her  person,  and  was  then  in  the  act  of  copulating  with 
her.  She  being  asleep  at  the  time,  it  was  impossible,  no  matter  what  his 
acts  may  have  been  in  the  premises,  that  they  should  have  operated  upon 
her  mind  so  as  to  induce  her  to  consent  under  the  belief  that  he  was  her 
husband.  And,  moreover,  the  record  fails  to  disclose  that  he  used  any 
stratagem;  his  only  action  being  to  go  to  her  bed,  get  on  top  of  her,  and 
begin  the  act  of  copulation  while  she  was  asleep.  WTiat  was  done  after  the 
act  of  copulation  began,  even  if  it  could  be  conceded  that  he  then  resorted 
to  some  stratagem  to  continue  the  operation,  would  not  constitute  this  of- 
fense; but  the  record  fails  to  disclose,  even  during  the  continuance  of  the 
act,  that  he  resorted  to  any  artifice  or  trick  to  induce  her  to  believe  that 
he  was  her  husband.  In  Mooney  v.  State,  29  Texas  Criminal  Appeals, 
257,  this  court  held  that  the  act  of  copulation  by  a  defendant  with  the 
wife  of  another  person,  while  she  was  asleep,  she  being  incapable  of  con- 
senting at  the  time,  was  rape  by  force ;  and  this  is  in  accord  with  a  number 
of  authorities.  But  this  was  not  rape  by  fraud.  See  Eeg.  v.  Young,  38 
Law  T.  (N,  S.),  540,  and  Whart.  Crim.  Law,  sec.  561,  and  notes.  In  Led- 
better  v.  State,  33  Texas  Criminal  Reports,  400,  the  conviction  in  that 
case  for  rape  by  falsely  personating  the  husband  was  upheld  on  the 
ground  that  the  evidence  was  sufficient  to  show  that  the  appellant  by  his 
language,  as  well  as  conduct,  induced  the  injured  female  to  believe  that 
he  was  her  husband.  In  that  case  the  evidence  showed  that  she  was  awake 
at  the  time,  and  consented  to  the  act,  under  the  belief  that  appellant  was 
her  husband.  But,  as  stated  above,  such  is  not  the  testimony  in  this  case; 
and  in  our  opinion  the  evidence  is  not  suflBcient  to  authorize  a  conviction 
of  rape  by  fraud.     The  court  in  his  charge  submitted  rape  by  fraud 
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alo&e.  As  to  the  testimony  of  Mrs.  McGary,  we  are  inclined  to  believe 
that  same  was  not  admissible,  but,  as  limited  by  the  court,  perhaps  it  was 
not  calculated  to  injure  the  appellant  so  as  to  authorize  a  reversal  of  the 
case. 

For  the  error  discussed  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Jofi  OxsHEER  V.  The  State. 

No.  1538.    I>eci<led  December  22.  1897. 

1.  AsMtuIt  with  Intent  to  Bape— Indictzaent— Buplicitj. 

An  indictment  for  assault  with  intent  to  rape  is  not  duplicitous  because  it  closed 
inth  the  expression,  "by  then  and  there,  without  the  consent  of  the  said  Mrs.  L., 
attempting,  bj  force,  threats,  and  fraud,  to  have  carnal  knowledge  of  her,  the  said 
Mrs.  L." 

2.  Evidence. 

On  a  trial  for  assault  with  intent  to  rape,  it  was  not  eiror  to  permit  the  prose- 
cutrix to  testify  that  before  she  got  to  the  negro  who  attacked  her,  she  saw  him 
standing  by,  on  the  inside  of  the  fence,  and  that  he  was  stooping  down  as  though 
at  work  on  the  fence. 

3.  Witnesa— Competency— Nature  and  Obligations  of  an  Oath. 

Where  a  boy  twelve  years  old  did  not  know  what  an  oath  was,  or  that  there  was 
any  punishment  for  perjury,  but  knew  the  difference  in  a  truth  and  a  lie,  had  heard 
that  there  was  such  a  place  as  hell  and  heaven,  and  that  one  who  swore  lies  would 
go  to  heU,  he  guessed;  and  that  he  did  not  want  to  go  to  hell,  and  would  tell  the 
truth;  Held,  the  court  did  not  err  in  permitting  him  to  testify. 

4.  Evidence— Identity  of  Defendant. 

On  a  trial  for  assault  with  intent  to  rape,  where  the  prosecutrix  had  testified 
that  her  assailant  was  a  negro,  but  she  was  subsequently  unable  to  identify  defend- 
ant as  the  negro.  Held,  it  was  irrelevant  and  inadmissible  to  prove  by  the  sheriff 
that  search  had  been  made  in  the  county  for  a  strange  negro  and  no  such  negro  could 
be  found;  and  to  further  permit  another  witness  to  testify  that  he  was  acquainted 
with  all  the  negroes  in  the  town  of  S.,  and  that  strange  negroes  usually  stopped  at 
his  house;  that  he  knew  of  no  strange  negro  in  the  county  at  the  time,  and  none 
such  had  stopped  at  his  house,  there  being  no  proof  that  her  assailant  was  a  strange 
negro  in  the  town  or  county,  and  no  proof  that  defendant  was  a  strange  negro. 

5.  Cross-examination  of  Witness. 

Where  the  State  was  permitted  to  prove  that  a  witness  had  become  responsible 
for  defendant's  fee  to  the  attorneys  representing  him,  on  cross-examination,  he  should 
have  been  permitted  to  state  why  he  so  became  responsible. 

Appeal  from  the  District  Court  of  Nolan.  Tried  below  before  Hon. 
E.  A.  RiGLAND,  Special  Judge. 

Appeal  from  a  conviction  for  aseault  with  intent  to  rape;  penalty,  five 
years  impriBonment  in  the  penitentiary. 

The  charging  part  of  the  indictment  reads  as  follows,  viz :  "Did  then 
and  there  in  and  npon  Mrs.  Annie  Lloyd,  a  woman,  did  make  an  assault 
with  the  intent  then  and  there  to  commit  the  offense  of  rape  upon  the  said 
Mrs.  Annie  Lloyd,  by  then  and  there,  without  the  consent  of  the  said 
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Mrs.  Annie  Lloyd,  attempting  by  force,  threats,  and  fraud,  to  have  carnal 
knowledge  of  her,  the  said  Mrs.  Annie  Lloyd." 

A  motion  was  made  to  quash  the  indictment,  'T^ecause  it  seeks  to 
charge,  and  does  charge,  in  one  count,  two  separate  and  distinct  offenses 
against  defendant,  viz. :  an  assault  with  intent  to  rape,  and  an  atT;empt 
to  rape,  wherefore  defendant  says  that  said  indictment  is  duplicitous 
and  void,"  etc. 

This  motion  was  overruled  by  the  court. 

Mrs.  Annie  Lloyd,  the  prosecutrix,  testified,  in  substance,  that  she 
lived  a  few  miles  out  of  the  town  of  Sweetwater,  and  was  a  canvassing 
agent  for  the  sale  of  silverware.  That  on  the  22d  of  December,  1896,  she 
went  to  town  in  a  top  buggy  to  get  a  consignment  of  the  silverware  which 
was  at  the  depot.  That  she  ate  dinner  while  in  town,  and  afterwards 
went  to  the  depot,  got  the  silverware,  and  started  back  home.  That  as 
fihe  went  to  the  depot,  she  saw  a  man  on  a  sorrel  horse,  some  distance  off 
from  the  depot,  but  don't  know  who  he  was  and  did  not  pay  any  atten- 
tion to  him.  That  it  was  shortly  after  12  o'clock  wheii  she  left  the  depot. 
That  she  started  back  home  on  the  same  route  that  she  came,  and  was 
assaulted  about  a  mile  and  a  half  from  town,  and  at  about  1 :30  o'clock 
p.  m.,  as  near  as  she  could  guess.  That  she  was  assaulted  in  a  lane,  on 
one  side  of  which  was  a  pasture  (Mr.  Trammel's).  That  as  she  was  pro- 
ceeding through  the  lane  she  saw  a  negro  standing  inside  the  pasture 
fence,  and  a  sorrel  horse  was  hitched  to  the  next  post  below  where  he 
stood.  That  when  she  first  saw  the  negro  he  was  stooping  down  inside 
the  fence  and  seemed  to  be  working  at  it.  He  was  a  low,  heavy-set, 
chunky,  black  negro;  that  when  she  got  even,  or  a  litle  past  the  negro, 
he  ran  up  to  the  buggy  and  grabbed  at  her — ^she  thought  he  grabbed  at 
her  throat.  He  grabbed  her  left  arm  above  the  hand,  and  she  struck  him 
in  the  face  and  breast  several  times  with  the  stick  with  which  she  was 
driving.  That  in  the  struggle  the  lines  were  jerked  out  of  her  hands; 
he  grabbed  at  her  throat  and  got  hold  of  her  bonnet,  broke  one  of  the 
strings,  and  it  fell  to  the  ground,  where  it  was  left.  That  the  negro  got 
hold  of  the  lines  and  turned  the  horse  into  the  fence  on  the  opposite  side 
of  the  lane ;  that  during  the  time  the  negro  said  nothing,  but  was  making 
a  grunting  kind  of  noise,  and  was  sorter  between  the  wheels,  holding  to 
the  buggy.  That  she  began  whipping  the  horse,  and  he  rushed  forward 
towards  and  into  a  wire  fence.  That  after  she  had  gotten  some  little  dis- 
tance from  him,  she  reached  down,  secured  the  lines,  and  drove  on  to 
Mr.  Carraway's,  and  Mrs.  Carraway  got  into  the  buggy  with  her  and 
they  went  back  and  got  her  bonnet,  and  then  drove  back  to  town,  whert 
she  immediately  reported  the  affair  to  the  officers.  She  testified,  further, 
that  defendant  had  been  brought  before  her  twice  for  identification;  the 
first  time  was  on  the  same  evening,  after  the  assault,  and  that  she  did 
not  identify  him  on  either  occasion.  That  she  could  not  say  now,  and 
would  not  undertake  to  say,  that  the  defendant  was  the  negro  who  had  as- 
saulted her,  but  that  he  was  about  the  build  and  color  of  the  one  that  did 
assault  her.    That  about  two  weeks  ago  a  sorrel  horse  was  also  brought 
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to  and  shown  to  her,  but  that  this  horse  looked  darker  than  the  one  the 
negro  had  that  assaulted  her,  and  that  she  could  not  identify  the  horse. 

Ernest  Johnson  testified,  in  substance:  That  he  was  12  years  old,  and 
lived  at  Mr.  Jim  Trammers,  where  he  had  been  living  for  sometime.  The 
witness  being  tested  by  the  court  as  to  his  competency  as  a  witness,  said : 
"I  do  not  know  what  an  oath  is;  I  do  not  know  what  they  do  with  one 
who  swears  lies;  I  do  not  know  that  there  is  any  penalty  or  punishment 
by  law  against  false  swearing,  and  do  not  know  what  they  will  do  with  me 
if  I  swear  falsely  in  this  case.  I  know  right  from  wrong;  I  know  the  dif- 
ference between  the  truth  and  a  story.  I  have  heard  that  there  is  such 
a  place  as  heaven  and  hell.  One  who  swears  lies  will  go  to  hell,  I  guess^ 
and  that  it  is  wrong  to  tell  lies.  I  do  not  want  to  go  to  hell  and  do  want 
to  go  to  heaven,  and  will  tell  the  truth."  The  witness  being  held  com- 
petent by  the  court,  was  allowed  to  testify,  over  defendant's  objections. 
He  testified,  that  on  the  evening  of  the  assault  on  Mrs.  Lloyd,  that  de- 
fendant, who  also  lived  at  Mr.  TrammeFs,  said  he  was  going  over  to  the 
pasture  to  fix  two  gaps  over  there.  That  defendant  took  a  horse  out  of 
the  lot,  and  he  saw  him  ride  oflf  into  the  pasture.  That  he  was  gone  about 
twenty  minutes.  When  he  came  back  he  pulled  ofE  his  boots  and  put  on 
his  shoes  and  shaved.  That  at  supper  defendant  asked  witness  not  to 
say  anything  about  his  being  over  in  the  pasture  that  evening,  but  that 
witness  was  to  tell  that  he  (defendant)  was  not  out  in  the  pasture ;  and 
said  he  would  whip  him  if  he  told  a  lie  on  him.  The  witness  admitted 
that  he  had  told  different  statements  to  Mr.  and  Mrs.  Jim  Trammel  about 
the  matter,  because  he  was  afraid  that  Joe  Oxsheer,  the  defendant,  would 
whip  him.  That  defendant  had  whipped  him  several  tims,  but  that  he 
did  not  hate  defendant  enough  to  swear  a  lie  agakist  him. 

P.  M.  Hall,  the  sheriff,  testified  that  he  got  to  the  place  where  the  as- 
sault was  alleged  to  have  taken  place  about  an  hour  and  a  half  thereafter, 
and  saw  the  evidences  of  the  scuffle  which  had  taken  place; saw  foot  tracks 
on  the  ground  in  the  lane.  That  he  saw  tracks  leading  in  and  out  of  the 
pasture,  and  in  the  pasture  he  saw  horse  tracks  which  led  off  in  the  direc- 
tion of  the  Trammel  house,  and  he  traced  these  tracks,  which  he  thought 
were  the  same,  up  to  near  TrammeFs  lot.  That  he  took  Mrs.  Lloyd  over 
to  Trammel's,  called  the  defendant  out  for  her  to  look  at,  and  that  she 
could  not  identify  him.  Witness  said  he  noticed  a  scratched  or  torn  place 
on  the  right  side  of  defendant's  nose,  just  above  the  lip,  at  that  time.  He 
stated  that  he  offered  twenty  dollars  reward  for  the  arrest  of  the  party 
committing  the  assault,  and  sent  out  searching  parties.  That  he  also 
went  out  into  the  country  to  search  for  the  assailant ;  but  that  neither 
he  nor  any  of  the  other  parties  found  or  heard  of  any  strange  negro  in  the 
country. 

On  cross-examination,  he  stated  that  he  could  not  say  that  the  horse 
tracks  that  he  followed  from  the  pasture  to  Trammel's  house  were  the 
same  tracks  that  he  saw  at  the  place  of  the  assault,  but  they  were  very 
similar  and  fresh.  There  was  nothing  peculiar  about  the  horse  track,  ex- 
cept that  it  seemed  to  be  whittled  off  at  the  toe,  and  that  he  did  not  ex- 
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amine  Mr.  Trammers  sorrel  horse  to  see  how  his  feet  looked.  The  wit- 
ness also  testified^  that  at  the  time  he  called  defendant  out  for  the  purpose 
of  identification  by  Mrs.  Lloyd,  he  saw  nothing  strange  about  defendant's 
appearance,  nor  did  he  seem  excited  or  in  any  manner  scared. 

Buck  Johnson,  a  jtiegro,  testified  for  the  State :  "I  am  acquainted  with 
all  the  negroes  around  the  town;  1  saw  no  strange  negro  in  this  county  at 
the  time  of  this  assault;  no  strange  negro  in  town.  Strange  negroes  usu- 
ally stop  at  my  house  when  they  come  into  the  town." 

J.  P.  Trammel  and  his  wife,  Mrs.  Mattie  Trammel,  swore  to  facts  di- 
rectly contradicting  the  boy  witness  Ernest  Johnson,  and  established  an 
alibi  for  defendant.  And  Jim  Polk  and  Walter  Trammel  also  testified 
to  facts  which  tended  to  contradict  the  witness  Ernest  Johnson. 

There  was  other  testimony,  but  it  is  unnecessary  to  detail  it,  as  the 
above  statements  contain  the  material  testimony  in  the  case. 

Beall  &  BeaU,  for  appellant. — ^The  court  erred  in  overruling  defend- 
ant's motion  to  quash  the  indictment,  and  an  indictment  which  charges 
two  separate  and  distinct  offenses  in  one  count  is  duplicitous  and  void. 
The  indictment  in  this  case  charaged,  in  one  count,  the  offense  of  an  as- 
sault with  intent  to  commit  rape  and  the  offense  of  an  attempt  to  rape. 
Whart.  Crim.  PI.  and  Prac,  sec.  243;  Nicholas  v.  State,  23  Texas  Crim. 
App.,  317;  Heinman  v.  State,  22  Texas  Crim.  App.,  44;  Hickman  v. 
State,  22  Texas  Crim.  App.,  441;  Wandell  v.  State,  25  S.  W.  Rep.,  27; 
Melton  V.  State,  24  Texas  Crim.  App.,  284;  Reagan  v.  State,  28  Texas 
Crim.  App.,  227;  Melton  v.  State,  23  Texas  Crim.  App.,  204;  Burney  v. 
State,  21  Texas  Crim.  App.,  565;  Taylor  v.  State,  22  Texas  Crim.  App., 
629. 

The  court  erred  in  permitting  the  witness  Mrs.  Annie  Lloyd  to  testify 
to  her  conclusions  as  to  what  the  negro  was  doing  at  or  to  the  fence,  and 
as  to  his  intention  at  the  time  he  attacked  her.  Conclusions  and  opinions 
can  not  be  testified  to  by  a  witness,  but  the  witness  must  testify  to  facts, 
leaving  the  jury  to  draw  their  own  conclusions.  McGee  v.  State,  21  Texas 
Crim.  App.,'  670;  Whart.  Crim.  Ev.,  sec.  456;  Cooper  v.  State,  23  Texas, 
331;  Campbell  v.  State,  10  Texas  Crim.  App.,  560;  Lumbkin  v.  State, 
12  Texas  Crim.  App.,  341;  Koblenschlag  v.  State,  23  Texas  Crim.  App., 
264;  Irvine  v.  State,  26  Texas  Crim.  App.,  37. 

The  court  erred  in  permitting  the  negro  boy  Ernest  Johnson  to  testify 
upon  the  trial  of  this  cause.  A  witness  should  not  be  permitted  to  testify 
upon  the  stand  unless  it  clearly  appears  that  he  possesses  sufficient  intel- 
lect to  correctly  relate  transactions  with  respect  to  which  he  is  interro- 
gated, and  understand  the  obligation  of  an  oath.  This  witness  was  a 
negro  boy  12  years  old,  but  too  ignorant  to  know  what  an  oath  was  or 
that  there  was  any  punishment  for  perjury,  nor  what  would  be  done  with 
him  for  swearing  falsely.  The  court  permitted  him  to  testify.  Upon  the 
witness  stating,  in  answer  to  the  court's  questions,  that  he  knew  the  dif- 
ference in  a  truth  alid  a  lie,  that  he  had  heard  there  was  such  a  place 
as  hell  and  heaven,  and  that  one  who  swore  li(»s  would  go  to  hell,  ho 
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guessed,  and  that  he  did  not  want  to  go  to  hell,  and  would  tell  the  truth. 
It  is  true  that  in  the  admission  of  such  evidence  it  is  left  largely  to  the 
discretion  of  the  court,  but  in  this  instance  that  discretion  has  unques- 
tionably been  most  severely  abused.  Penal  Code,  art.  768,  sec.  2;  Wil- 
liams V.  State,  12  Texas  Crim.  App.  127;  Hoist  v.  State,  23  Texas  Crim. 
App.,  1;  Taylor  v.  State,  22  Texas  Crim.  App.,  529. 

The  court  erred  in  permitting  the  witness  P.  M.  Hall  to  testify  upon 
the  trial  of  said  cause,  that  he  offered  $20  reward  for  the  aWrest  of  the 
assailant;  that  parties  had  gone  out  to  search  for  the  negro,  and  that  he 
nor  any  of  them  could  hear  of  any  strange  negro  in  the  country  at  the 
time.  Incompetent  and  irrelevant  testimony  is  not  admissible,  and 
where  such  testimony  is  calculated  to  injure  or  prejudice  the  rights  of  de- 
fendant it  is  a  reversible  error  to  admit  same.  Hearsay  evidence  is  not 
admissible  to  prove  any  facts  in  a  felony  case. 

Upon  the  trial  of  this  cause  the  State,  for  the  purpose  of  proving  the 
identity  of  defendant  as  the  person  who  committed  the  crime  charged, 
undertook  to  prove  by  the  witness  P.  M.  Hall  that  no  strange  negro  was  in 
the  country  at  the  time  of  the  assault,  and  elicited  from  the  witness  the 
evidence  complained  of  in  this  assignment  as  set  out  in  defendant's  bill 
of  exceptions  number  4 :  That  he  was  the  sheriff  of  Nolan  County  at  the 
time  of  the  assault,  and  at  the  time  several  parties  went  out  into  the 
country  to  search  for  the  negro  who  committed  the  assaidt,  and  that  he 
told  them  that  he  would  give  any  man  $20  who  would  catch  the  negro, 
upon  his  identification  by  Mrs.  Lloyd;  and  that  he  openly  offered  a 
reward  of  $20  for  his  arrest,  and  that  he  (Hall)  also  went  out  into  the 
country  in  search  of  the  negro,  and  that  he  nor  any  of  the  other  parties 
found  or  heard  of  any  strange  negro  in  the  country;  that  there  was  no 
result  from  his  or  their  search.  This  evidence  was  objected  to  by  defend- 
ant at  the  time  upon  the  grounds  that  it  was  incompetent,  irrelevant,  and 
hearsay.  1  Greenl.  Ev.,  sees.  50,  51;  Cesure  v.  State,  1  Texas  Crim.  App., 
19;  Whart.  on  Ev.,  sec.  264,  note  2;  Greenl.  on  Ev.,  sec.  110;  Chumley  v. 
State,  20  Texas  Crim.  App.,  547;  Segura  v.  State,  16  Texas  Crim.  App., 
221. 

^  The  court  erred  in  permitting  the  witness  Buck  Johnson  to  testify  as 
to  the  custom  of  strange  negroes  stopping  at  his  house,  and  as  to  his  not 
having  seen  any  strange  negroes  in  the  county  at  the  time.  The  evidence 
of  this  witness  was  introduced  for  the  purpose  of  showing  that  there  was 
no  strange  negro  in  the  county  that  could  have  committed  the  crime 
charged  against  defendant  at  the  time  of  its  commission,  and  for  the  fur- 
ther purpose  of  showing  that  none  of  the  negroes  in  town  would  commit 
such  an  act  except  defendant.  Such  testimony  should  not  have  been  ad- 
mitted. It  could  not  legally  prove  or  establish  the  identity  of  defendant 
as  the  person  who  committed  the  crme.  And  can  it  be  urged  that  the 
custom  of  strange  negroes  when  in  town,  as  to  calling  at  witness'  house, 
would  prove  the  fact  that  a  strange  negro  in  the  country  committing  such 
act  would  hav«  called  at  witness'  house,  and  that  if  he  had  been  in  the 
country  this  unalterable  custom  would  have  brought  him  to  the  sight  of 
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this  witness?  We  think  not;  yet  such  was  evidently  its  effect  before  the 
jnry.  Take  this  testimony  in  connection  with  that  of  P.  M.  Hall^  com- 
plained of  in  the  fourth  assignment  of  errors,  and  it  would  be  unreasona- 
ble to  conclude  that  the  jury  who  tried  this  case  did  not  conclude  that 
there  was  no  strange  negro  in  the  county  at  the  time  ot  the  assault^  that 
the  other  negroes  in  town  could  not  have  done  the  deed,  and  aa  defendant 
(a  negro)  was  the  only  person  charged  with  the  assault,  that  therefore  he 
was  the  guilty  party.  Liberty  is  a  pearl  of  too  great  price  to  be  jeop- 
ardized upon  such  a  class  of  testimony  as  this.  Vague,  shadowy,  indefi- 
nite, incompetent,  and  irrelevant,  these  are  its  conspicuous  elements,  yet 
how  deadly  its  effect  when  admitted  by  the  court. 

The  court  erred  in  rendering  judgment  final  on  the  verdict  of  the  jury 
and  in  not  setting  the  verdict  and  judgment  aside,  because  same  are  con- 
trary to  and  unsupported  by  the  evidence,  in  this:  (1.)  The  defendant 
was  not  identified  by  the  assaulted  party,  and  the  evidence  being  circum- 
stantial, is  insuflScient  to  establish  the  identity  of  defendant,  there  being 
positive  proof  of  an  alibi.  (2.)  There  is  no  fact  in  evidence  showing  an 
intention  to  rape,  but  to  the  contrary,  in  that  Mrs.  Lloyd  was  peddling 
silverware  and  had  just  procured  a  package  from  the  depot.  The  assault 
was  made  on  her  while  on  the  highway  in  a  buggy  near  the  middle  of  the 
day,  showing  an  intent  to  rob,  and  not  to  rape. 

In  order  to  sustain  a  conviction  for  an  assault  with  intent  to  commit 
rape  the  proof  must  show  that  the  assault  was  committed  with  a  specific 
intent  to  rape,  and  the  burden  of  proof  to  show  the  criminal  intent  is 
upon  the  State,  and  evidence  showing  a  mere  possibility  of  the  existence 
of  such  intent  is  insuflBcient.  What  the  intent  was  can  not  be  definitely 
arrived  at,  but  we  submit  that  if  any  intent  appears  beyond  that  to  make 
an  assault  it  was  intent  to  rob.  The  burden  is  upon  the  State  to  prove  the 
specific  intent  to  rape  under  such  charge,  and  there  is  absolutely  nothing 
in  the  entire  testimony  in  this  case  that  could  with  any  possible  degree 
of  certainty  establish  the  intent  of  the  assailant  in  this  case  to  be  that  of 
rape.  Power  v.  State,  30  Texas  Crim.  App.,  663;  Jones  v.  State,  18  Texas 
Crim.  App.,  485;  House  v.  State,  9  Texas  Crim.  App.,  53;  Peterson  v. 
State,  14  Texas  Crim.  App.,  162;  Jones  v.  State,  17  Texas  Crim.  App., 
565.. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDEESON,  Judge. — Appellant  was  convicted  of  an  assault  with 
intent  to  rape,  and  his  punishment  assessed  at  confinement  in  the  peni- 
tentiary for  a  term  of  five  years ;  hence  this  appeal. 

The  court  properly  overruled  the  appellant's  motion  to  quash  the  in- 
dictment. It  charges  an  assault  with  intent  to  rape,  and  the  fact  that  it 
closed  with  the  expression,  "by  then  and  there,  without  the  consent  of  the 
said  Mrs.  Annie  Lloyd,  attempting,  by  force,  threats,  and  fraud,  to  have 
carnal  knowledge  of  her,  the  said  Mrs.  Annie  Lloyd,"  does  not  make  it 
duplicitous. 
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The  court  did  not  err  in  admitting  the  testimony  of  Mrs.  Lloyd,  the 
prosecutrix,,  to  the  effect  that  she  thought  appellant  was  working  on  the 
fence.  In  that  connection  she  stated,  according  to  the  explanation  of  the 
bill  by  the  court,  that  appellant  was  stooping  down,  as  though  at  work 
on  the  fence.  Nor  was  there  any  error  in  the  court's  permitting  the  wit- 
ness Ernest  Johnson  to  testify.  We  think  that  he  manifested  sufficient 
intelligence  to  understand  the  nature  and  obligation  of  an  oath. 

Appellant  also  excepted  to  the  action  of  the  court  in  permitting  evi- 
dence by  the  sheriff  that  search  was  made  in  'he  county  for  a  strange  ne- 
gro, and  that  no  such  negro  could  be  found,  and  also  proof  by  one  Buck 
Johnson  that  he  was  acquainted  with  all  the  negroes  in  the  town  of  Sweet- 
water, and  that  strange  negroes  in  town  usually  stopped  at  his  house,  and 
that  he  knew  of  no  such  strange  negro  in  the  county  at  that  time,  and 
that  none  such  had  stopped  at  his  house.  All  this  testimony  was  ob- 
jected to  by  appellant  on  the  grounds  that  it  was  incompetent,  irrelevant, 
and  did  not  prove  any  issue  in  the  case,  and  was  calculated  to  prejudice 
the  defendant  before  the  jury,  etc.  We  presume  that  the  theory  upon 
which  this  testimony  was  admitted  on  the  part  of  the  State  was  because 
the  prosecutrix  had  stated  that  it  was  a  negro  who  had  committed  the 
rape  upon  her,  and  that  she  was  subsequently  unable  to  identify  appel- 
lant, and  it  was  deemed  competent  for  the  State  to  show  that  there  was 
no  strange  negro  in  the  county,  and  that,  therefore,  it  must  have  been 
appellant  who  committed  the  assault  on  the  prosecutrix.  There  is  no 
proof  in  this  record  that  appellant  was  a  strange  negro.  So  far  as  we 
are  advised,  all  the  negroes  in  the  county  were  strange  negroes  to  the 
prosecutrix;  and  we  fail  to  see  how  the  fact  that  the  sheriff  could  find 
no  strange  negro  in  the  county  at  the  time  or  that  Buck  Johnson  had  not 
seen  any  strange  negroes  at  his  house,  was  competent  evidence  in  this 
case.  Inasmuch  as  the  court  admitted  this  testimony  over  the  defend- 
ant's objection,  the  jury  might  have  been  led  to  believe  that  this  charac- 
ter of  negative  proof  served  to  fix  and  identify  appellant  as  the  perpe- 
trator of  the  assault. 

We  believe  that  inasmuch  as  the  State  was  permitted  to  prove  that 
Jim  Trammel,  a  State's  witness,  had  become  responsible  for  defendant's 
fee  to  the  attorneys  representing  him,  on  cross-examination  he  should 
have  been  permitted  to  state  why  he  so  became  responsible.  The  purpose 
of  the  State#was,  no  doubt,  to  handicap  him  as  a  witness,  and  the  de- 
fendant had  a  right  to  have  him  make  any  reasonable  explanation.  The 
appellant,  in  his  bill,  does  not  state  what  he  expects  to  prove  by  said  wit- 
ness; but  the  court,  in  his  explanation,  states  that  Trammel  told  him  that 
he  was  helping  the  negro  because  he  had  been  good  to  him  and  his  family, 
and  because  from  what  his  wife  had  told  him  about  the  matter,  he  did  not 
believe  that  defendant  was  guilty.  As  the  State  was  permitted  to  go  into 
this  matter,  though  the  answer  of  the  witness  merely  involved  his  belief, 
we  think  that  the  defendant  was  entitled  to  this  evidence. 
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We  do  not  believe  that  there  is  anything  in  the  motion  made  by  de- 
fendant to  correct  the  verdict  of  the  jury,  and  think  that  the  verdict  was 
sufficiently  clear  and  certain.  We  have  examined  the  record  carefully, 
and,  assuming  that  the  identity  of  the  defendant  is  sufficiently  estab- 
lished, it  occurs  to  us  that  the  proof  that  he  had  the  specific  intent  to 
rape  is  not  as  clearly  made  out  as  it  should  be.  Perhaps,  on  another  trial 
of  this  case,  this  branch  of  it  may  be  more  fully  developed. 

For  the  errors  discussed  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


DALLAS  TERM,  1898. 


John  Estes  v.  The  State. 

No.  1340.    Decided  January  12,  1888. 

1.  Jurisdiction— Entry  of  Jadg^ment  Nunc  pro  Tunc 

Where  motion  for  new  trial  has  been  overruled  and  notice  of  appeal  given  in  the 
lower  court,  but  no  entry  of  final  judgment  is  made.  Held,  that  the  appeal  having 
been  perfected,  the  lower  court  lost  all  further  jurisdiction,  and  a  judgment  8ul> 
sequently  entered  nunc  pro  tunc  in  said  court  was  without  authority,  and  void. 

2.  Final  Judgment— Practice  on  Appeal. 

Unless  the  record  on  appeal  shows  a  valid  final  judgment  entered  in  the  court 
below  before  appeal  is  perfected,  the  appeal  will  be  dismissed. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  Hon* 
J.  H.  Wood,  County  Judge. 

Appeal  from  a  conviction  for  false  imprisonment;  penalty,  a  fine  of  $1. 
No  statement  required. 

[No  briefs  on  file  for  either  party.] 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellant  was  convicted  of  false  imprisonment, 
at  the  September  term,  1896,  of  the  County  Court  of  Grayson  County, 
Texas.  He  filed  a  motion  for  a  new  trial,  which  was  overruled,  and  gave 
notice  of  appeal.  The  judgment  was  not  entered  at  that  term  of  the 
court,  but  was  entered  nunc  pro  tunc  at  the  March  term,  1897;  and  the 
bill  of  exceptions  recites  that  said  entry  was  made  without  notice  to  the 
defendant.  Under  this  state  of  case,  the  court  below  had  lost  its  author- 
ity to  enter  the  judgment  at  the  March  term,  1897.  When  the  September 
term,  1896,  closed,  the  notice  of  appeal  having  been  given,  jurisdiction 
had  attached  in  this  court.  The  judgment  was  not  a  lost  or  destroyed 
part  of  the  record,  and  therefore  could  not  be  entered  pending  the  appeal, 
that  court  having  lost  jurisdiction.    See  Lewis  v.  State,  34  Texas  Crim. 
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Eep.,  126;  Quarles  v.  State,  37  Texas  Crim.  Eep.,  362.  The  record  is 
therefore  before  us  without  a  judgment  entered  upon  the  verdict  of  the 
jury  in  the  court  below.    Thia  being  the  case,  the  appeal  is  dismissed. 

Dismissed, 


Mabt  Bobebson  y.  The  State. 

No.  1635.    Decided  January  12^  1898. 

1.  Iiive  Stock  Quarantine— Movement  of  Stock  Within  State— Begulationfl 

of  the  CommiBsion. 

Where  the  statute  with  regard  to  the  movement  of  live  stock  (Kevised  Statutes, 
article  5043k)  provided  that  the  quarantine  regulations  of  the  Live  Stock  Sanitary 
Ck>mmi8sion  should  not  apply  from  the  Ist  of  November  to  the  15th  day  of  May  of  each 
year  to  the  shipment  or  moving  of  live  stock  within  the  limits  of  the  State,  Held,  the 
said  Live  Stock  Sanitary  Commission  had  no  authority  to  prohibit  the  driving  of 
such  stock  within  the  State  between  the  15th  of  February,  1896,  and  the  15th  day  of 
November,  1896,  and  a  driving  on  the  7th  day  of  April,  1896,  constituted  no  offense, 
although  it  was  violative  of  such  order — the  order  being  void. 

2.  Same— Conformity  to  Federal  BegnlatiLons. 

That  provision  of  article  5043k,  Revised  Statutes,  requiring  State  live  stock  quaran* 
tine  lines  to  conform  to  the  federal  quarantine  line  established  by  the  United  States 
government,  has  nothing  whatever  to  do  with  the  question  as  to  when  live  stock 
can  or  can  not  be  moved  within  the  State. 

Appeal  from  the  County  Court  of  Foard.  Tried  below  before  Hon. 
Egbert  Cole,  County  Judge. 

Appeal  from  a  conviction  for  violation  of  the  regulations  and  orders 
of  the  State  Live  Stock  Sanitary  Commission  as  to  driving  of  stock;  pen- 
alty assessed  at  a  fine  of  $250. 

The  information  charged,  to  wit,  '^500  head  of  cattle  from  the  area  of 
country  south  and  east  of  said  line  over  said  quarantine  line  and  into  that 
area  of  country  north  and  west  of  said  line  and  into  Foard  County, 
Texas."  A  second  count  charged,  that  on  or  about  the  10th  day  of  April, 
1896,  and  subsequent  to  the  15th  day  of  February,  1896,  in  the  county  of 
Foard,  the  defendant  "unlawfully  and  knowingly  had  in  his  possession 
500  head  of  cattle,  the  same  being  domestic  live  animals  which  were  then 
and  there  infected  with  a  contagious  and  infectious  disease,  to  wit,  south- 
em  or  splenetic  fever,  and  did  then  and  there  knowingly  keep  said  500 
head  of  cattle  so  infected  in  Foard  County,  Texas,  where  other  cattle  not 
infected  by  or  exposed  to  such  disease  were  exposed  to  the  said  contagion 
and  infection." 

Defendant  excepted  to  the  information  for  the  following  among  other 
reasons:  1.  Because  the  law  did  not  invest  the  Live  Stock  Sanitary  Com- 
mission with  the  authority  to  fix  any  quarantine  line  against  Texas  or 
splenetic  fever,  or  prescribe  any  regulations  in  reference  thereto  between- 
the  1st  day  of  November  and  the  15th  day  of  May  of  each  year.  2.  Be- 
cause the  orders  of  the  said  commission  are  in  violation  of  law  and  void. 

The  exceptions  were  overruled. 
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F,  E,  DycuSy  for  appellant. 
Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HUET,  Presiding  Judge. — ^Appellant  was  convicted  of  driving  cattle 
across  the  quarantine  line  established  by  the  Live  Stock  Sanitary  Com- 
mission of  the  State  of  Texas,  and  fined  $250;  hence  this  appeal. 

In  driving  the  cattle,  he  evidently  violated  the  order  of  the  commission. 
The  question  before  us  is  whether  the  commission  had  a  right  to  fix  the 
time  (as  was  done  in  this  case)  for  the  driving  of  cattle.  The  commission 
prohibited,  by  an  order,  the  driving  and  moving  of  cattle  across  a  certain 
line  from  the  15th  day  of  February,  1896,  to  the  15th  day  of  November, 
1896.  The  commission  had  no  authority  to  make  any  such  order.  In 
doing  so  they  violated  the  plain,  unequivocal  provisions  of  the  statute 
upon  this  subject.  The  statute  (Revised  Statutes  1895)  provides  as  fol- 
lows: "Art.  5043k.  Any  quarantine  line  that  may  be  fixed  by  the  Live 
Stock  Sanitary  Commission  against  Texas  or  splenetic  fever,  shall  be  so 
fixed  as  to  conform  to  the  federal  quarantine  line  established,  or  that  may 
be  established,  by  the  United  States  department  of  agriculture ;  provided, 
however,  that  as  to  the  shipment  or  movement  of  live  stock  within  the 
limits  of  the  State,  such  quarantine  lines,  and  the  regulations  in  relation 
thereto,  shall  not  apply  from  the  1st  day  of  November  to  the  15th  day  of 
May  of  each  year;  provided  the  quarantine  line  now  recognized  and  estab- 
lished by  federal  authority  within  the  State  of  Texas  shall  not  be  changed 
prior  to  December  1,  1893,  but  said  line  as  is  now  established  shall  re- 
main in  full  force  until  said  date."  There  is  no  conflict  in  the  evidence 
as  to  the  following  facts:  That  appellant  was  on  or  about  April  1,  1896, 
in  the  employ  of  J.  F.  Wilson,  as  ranch  manager  of  his  cattle,  and  as  such 
manager,  on  the  7th  day  of  April,  1896,  did  drive  a  herd  of  cattle  be- 
longing to  said  Wilson,  consisting  of  about  500  head,  from  Wilbarger  and 
Archer  counties  into  the  Wilson  pasture  in  Foard  County,  Texas,  crossing 
the  quarantine  line.  Appellant  had  a  right  to  drive  the  cattle  across  the 
line  at  that  time,  because  the  statute  expressly  provides  that,  as  to  the 
shipment  and  movement  of  live  stock  within  the  limits  of  this  State,  such 
quarantine  lines,  and  the  regulations  in  regard  thereto,  shall  not  apply 
from  the  1st  day  of  November  until  the  15th  day  of  May  of  each 
year.  It  is  insisted  by  the  Assistant  Attorney-General  that  the  quar- 
antine line  established  must  conform  with  that  established  by  the  fed- 
eral authorities.  This  position  is  correct,  but  it  has  nothing  whatever  to 
do  with  the  question  as  to  when  the  cattle  can  or  can  not  be  moved  within 
this  State.  We  deem  it  unnecessary  to  discuss  the  question  as  to  whether 
the  Legislature  could  confer  the  powers  which  have  been  conferred  upon 
the  Live  Stock  Sanitary  Commission.  When  necessary,  we  will  discuss 
that  question.  The  indictment  charges  no  offense  against  the  laws  of 
this  State,  and  should  have  been  quashed  upon  motion  of  appellant. 

Tl\e  judgment  is  reversed,  and  the  prosecution  ordered  dismissed. 

Feversed  and  ordered  dismissed^ 
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Thomas  Abbuthno*  v.  The  State. 

No.  923.    Decided  April  2,  1896. 
Motion  to  Retax  Costs  Decided  January  12,  1888. 

1.  Special  Instructioxi— Practice.  |j9 so 

It  is  always  proper  to  refuse  a  special  requested  instruction  where  there  i»  no 

evidence  to  authorize  it. 

2.  Same-^Unlawfully  Pulling  Down  a  Fence. 

On  a  trial  for  unlawfully  pulling  down  a  fence,  where  it  appeared  that  the  prose- 
cutor had  had  quiet,  peaceful,  and  uninterrupted  possession  of  th^  fence  and  land 
that  it  inclosed  for  two  or  three  years,  Held,  that  defendant  had  no  right,  without 
prosecutor's  consent,  to  pull  down  and  remove  said  fence  to  a  point  where  he,  de- 
fendant, claimed  the  line  of  partition  between  the  two  surveys  originally  ran,  and 
upon  which  he  also  claimed  said  fence  had  originally  been  built. 

8.    Same— Evidence. 

On  a  trial  for  unlawfully  pulling  down  a  fence,  the  question  at  issue  under  the 
statute  is  not  the  rightful  ownership  of  the  land,  but  the  statute  was  intended  rather 
to  protect  the  actual  possessor  of  the  land  and  the  owner  of  the  fence;  and  in  such 
cases,  the  evidence  should  be  confined  to  the  character  of,  rather  than  to  the  right  of, 
possession. 

4.    Information. 

Among  other  statutory  requirements  for  an  information,  "it  must  appear  to  have 
been  presented  by  the  proper  officer."  Held,  that  an  information  which  recited 
that  S.,  county  attorney  of  M.  County,  "upon  the  affidavit  of  R.,  hereto  attached  and 
made  a  part  hereof,  and  in  behalf  of  the  State  presents,''  etc.,  is  in  substantial  com- 
pliance with  the  statute.  Overruling  Thompson  v.  State,  15  Texas  Criminal  Ap- 
peals, 39. 

ON  HOnON  TO  BETAX  0OST8. 

5. '  Fee  of  Attorney-General,  and  Clerk's  Fee  for  iBsulng,  and  Fee  for 
Setnm  of  Execution. 
On  a  motion  to  retax  costs  upon  an  execution  issued  by  the  clerk  of  the  Court  of 
Criminal  Appeals  against  appellant  and  his  sureties.  Held,  the  fee  of  the  Attorney- 
General  ($10)  and  the  fee  of  the  clerk  ($10),  together  with  the  fees  for  issuance  ($1) 
and  return  of  execution  ($1)  are  legitimate  items  of  cost  against  appellant  and  his 
sureties  where  the  judgment  has  been  affirmed;  and  that  to  enforce  the  collection  of 
said  first  two  named  items,  the  clerk  of  the  Court  of  Criminal  Appeals  is  authorized 
to  issue  execution  as  in  civil  cases,  and  the  fees  for  the  issuance  and  return  of  the 
execution  are  legitimate  items  of  cost  to  be  also  paid  by  appellant  and  his  sureties. 

Appeal  from  the  County  Court  of  Montague  County.  Tried  below  be- 
fore Hon.  Levi  Walker,  County  Judge. 

Appeal  from  a  conviction  for  unlawfully  and  willfully  pulling  down 
and  injuring  the  fence  of  another;  penalty,  a  fine  of  $10. 

The  sufficiency  of  the  information  was  attacked  by  a  motion  in  arrest 
of  judgment,  which  was  overruled.  This  motion  is  fully  disclosed  by 
the  opinion,  which  also  contains  a  sufficient  statement  of  the  case. 

J.  M.  Chambers,  for  appellant,  as  to  the  insufficiency  of  the  informa- 
tion, cited  Prophit  v.  State,  12  Texas  Crim.  App.,  233;  Allen  v.  State,  13 
Texas  Crim.  App.,  28;  Warren  v.  State,  17  Texas  Crim.  App.,  207;  John- 
son v.  State,  17  Texas  Crim.  App.,  230;  Thompson  v.  State,  15  Texas 
Crim.  App.,  39. 
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Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — The  appellant  was  convicted  of  unlawfully 
and  willfully  pulling  down  and  injuring  the  fence  of  J.  G.  Reynolds, 
without  the  consent  of  said  Reynolds,  and  his  punishment  assessed  at  a 
fine  of  $10. 

The  appellant  asked  two  special  charges,  and  took  a  bill  of  exceptions 
to  the  refusal  of  the  court  to  give  them. 

The  first  special  charge  requested,  in  effect,  told  the  jury  that  ''if  you 
helieve  that  Reynolds  agreed  with  the  defendant  to  leave  the  question  of 
location  of  the  line  between  him  and  said  Reynolds  with  the  county  sor- 
veyor  of  the  county,  and  to  move  the  fence  on  the  line  located  by  him, 
and  that  such  line  was  located,  and  that  the  defendant  took  down  the  fence 
for  no  other  purpose  than  to  place  it  on  said  line,  then  he  would  not  be 
guilty,  and  you  will  acquit  the  defendant.^'  In  answer  to  this  proposition, 
it  will  be  suflRcient  to  state  that  the  testimony  does  not  show  that  there 
was  any  agreement  entered  into  that  the  said  fence  should  be  moved  onto 
said  line,  even  if  it  be  conceded  that  there  was  an  agreement  that  such  a 
line  might  be  run. 

In  the  second  bill  of  exceptions,  it  is  shown  that  appellant  requested 
the  court  to  instruct  the  jury  that  "if  Reynolds  moved  his  fence  back  to 
the  line  as  claimed  by  the  defendant,  and  left  the  disputed  strip  in  pos- 
session of  the  defendant,  then  Reynolds  would  have  no  right  to  again  re- 
build the  fence  within  the  defendant's  possession  against  defendant's 
consent ;  and,  if  you  find  such  to  be  the  facts  in  this  case,  then  you  will 
acquit  the  defendant." 

The  testimony  for  the  State  in  this  cases  shows  that  the  fence  for  the 
pulling  down  of  which  the  defendant  was  convicted  was  on  the  line  be- 
tween appellant's  survey  and  Reynolds'  land.  The  testimony  of  the  ap- 
pellant showed  that  said  fence  was  some  thirty  varas  from  said  line,  and 
that  he  pulled  down  the  said  fence,  and  moved  it  out  on  said  true  line. 
With  reference  to  the  last  special  charge  above  mentioned,  the  testimony 
of  the  defendant  himself  showed  that,  after  Reynolds  bought  the  Henry 
survey,  he  notified  him  to  move  the  old  fence  down  on  the  line  run  by  the 
surveyors  for  Johnson  and  Henry;  and  that  Reynolds  moved  the  fence 
back  to  the  line,  and  it  remained  there  two  or  three  years;  and  that  he 
subsequently,  without  the  consent  of  the  appellant,  moved  said  fence  line 
back  some  thirty  varas,  to  where  it  originally  stood;  and  that  it  remained 
there  three  or  four  years. 

It  appears  from  the  undisputed  testimony  in  this  case  that  the  prose- 
cutor, Reynolds,  never  agreed  or  consented  to  the  removal  of  said  fence 
back  to  where  appellant  claims  it  had  formerly  been  built,  but  was  op- 
posed thereto,  and,  since  the  time  of  its  said  removal  (if,  in  fact,  it  had 
ever  been  moved  down  from  where  it  originally  stood,  as  appellant 
claims),  that  the  prosecutor,  Revnolds,  had  for  two  or  three  years  held 
quiet,  peaceable,  and  uninterrupted  possession  of  the  fence  and  all  of  the 
land  that  it  inclosed ;  and,  in  this  condition  of  things,  appellant  had  no 
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right,  without  his  consent,  to  pull  down  and  remove  said  fence.    So  the 
said  special  instruction  asked  on  this  phase  of  the  case  was  not  the  law. 

Ob  this  hranch  of  the  case  the  court  instructed  the  jury  as  follows: 
*^If  you  believe  from  the  evidence  that  the  land  on  which  the  fence 
charged  to  have  been  torn  down  was  land  belonging  to  the  defendant,  and 
that  the  fence  had  been  placed  there  by  Reynolds  after  being  notified  by 
the  defendant  to  not  place  the  fence  there,  then  you  will  acquit  the  de- 
fendant. Or  if  you  have  a  reasonable  doubt  as  to  whether  or  not  it  is  de- 
fendant's land,  or  whether  it  was  placed  there  over  the  objection  of  de- 
fendant, then  you  will  acquif  This  charge,  in  effect,  told  the  jury,  if 
the  land  belonged  to  the  defendant,  and  the  fence  had  been  placed  there 
or  rebuilt  there  by  Reynolds  after  being  notified  by  the  defendant  not 
to  place  it  there,  to  acquit  the  defendant.  In  our  opinion,  this  charge 
goes  even  further  than  is  warranted  by  the  law.  We  do  not  regard  thi« 
statute  as  predicated  upon  or  controlled  by  the  ownership  of  the  land,  but 
rather  to  protect  the  actual  possessor  of  the  land  and  the  owner  of  the 
fence.  The  evidence  in  trials  of  this  character  should  be  confined  to  the 
actual,  quiet,  and  peaceable  possession  of  the  land,  and  should  not  extend 
to  the  rightful  possession  of  the  same.  See  Behrens  v.  State,  14  Texas 
Crim.  App.,  121;  Carter  v.  State,  18  Texas  Grim.  App.,  673;  Jenkins  v. 
State,  7  Texas  Crim.  App.,  146. 

Appellant  filed  a  motion  in  arrest  of  judgment,  on  the  ground  that 
the  information  does  not  show  that  it  was  presented  into  court  by  the 
county  attorney.  The  language  of  the  information  on  this  subject  is  as 
follows:  'T^ow  comes  John  P.  Slayton,  county  attorney  of  Montague 
County,  Texas,  upon  afiidavit  of  J.  J.  Reynolds,  hereto  attached  and 
made  a  part  hereof,  and,  in  behalf  of  the  State,  presents  into  the  County 
Court  of  Montague  County,"  etc.  Appellant  claims  that  this  information 
is  substantially  similar  to  the  information  in  the  case  of  Prophit  v.  State, 
12  Texas  Criminal  Appeals,  233,  and  Thompson  v.  State,  15  Texas  Crim- 
inal Appeals,  39.  He  also  cites  Johnson  v.  State,  17  Texas  Criminal  Ap- 
peals, 233,  as  in  point.  We  have  examined  said  cases,  and  whOe  the  lan- 
guage used  in  neither  is  exactly  like  the  language  cited  above,  yet  they 
are  all  somewhat  in  point.  The  case  of  Thompson,  above  referred  to,  ap- 
proximates nearest  to  the  language  here  used.  We  are  inclined  to  differ 
from  the  learned  judge  who  rendered  the  opinion  in  said  last  mentioned 
case.  Code  Crim.  Proc.,  article  466,  which  lays  down  the  requisites  of  an 
information,  in  subdivision  3  requires  that  "it  appear  to  have  been  pre- 
sented by  the  proper  officer."  Subdivision  9  requires  that  "it  shall  be 
fdgned  by  the  district  or  county  attorney  officially."  We  believe  the  lan- 
guage in  the  information  above  cited  in  this  case  complies  substantially 
with  these  requisites  in  the  respects  indicated,  and  the  court  did  not  err 
in  overruling  the  motion  in  arrest  of  judgment. 

Affirmed. 

Davidson,  Judge,  absent. 
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The  following  motion  to  "reform  the  judgment  and  recall  execution/' 
was  filed  by  appellant  April  1, 1897 : 

"Now  comes  the  appellant,  Thomas  Arbuthnot,  and,  joined  by  J,  J. 
Barrett  and  J.  M.  Chambers,  sureties  on  appellant's  recognizance,  aver 
to  the  court  that  the  appellant  was  convicted  in  the  County  Court  of 
Montague  County  of  the  offense  of  unlawfully  injuring  the  fence  of  an- 
other, without  the  owner's  consent,  and  on  appeal  to  this  court  gave  a 
recognizance,  as  the  law  requires,  and  on  the  19th  day  of  February,  1896, 
the  judgment  of  the  lower  court  was  by  this  court  affirmed,  and  as  shown 
by  the  mandate  returned  to  said  County  Court,  this  court  entered  the 
following  order  in  said  cause,  to  wit:  T[t  is  further  ordered,  that  the  ap- 
pellant Thomas  Arbuthnot,  as  principal,  and  J.  J.  Barrett  and  J.  M. 
Chambers,  as  sureties  upon  his  recognizance,  pay  all  costs  in  this  behalf 
expended,  and  that  this  decision  be  certified  below  for  observance/  That 
on  the  7th  day  of  March,  1896,  the  clerk  of  this  court,  upon  said  judg- 
ment, issued  an  execution  to  Montague  County,  directed  against  appel- 
lant and  his  said  sureties,  commanding  the  sheriff  of  said  county  to  make 
the  amount  of  the  costs  in  this  court  out  of  the  property  of  appellant  and 
his  said  sureties.  Appellant  and  his  said  sureties  further  say  that  no  for- 
feiture of  his  said  recognizance  has  ever  been  had,  and  that  appellant 
has  not  broken  the  conditions  of  said  recognizance,  but  has  and  is  now 
in  all  things  complying  with  same. 

'TVlieref ore  appellant  and  his  said  sureties  ask  this  court  to  so  modify 
its  said  order  as  that  no  judgment  will  be  rendered  against  said  sureties 
on  said  recognizance,  and  they  further  ask  the  court  to  recall  the  execu- 
tion issued  upon  said  judgment  against  the  said  sureties.'' 

The  following  amended  motion  was  also  filed:  'TTow  comes  the  de- 
fendant, Thomas  Arbuthnot,  and  his  sureties,  J.  J.  Barrett  and  J.  M. 
Chambers,  and  file  this  their  amendment  to  their  motion  heretofore  filed, 
asking  for  a  correction  of  the  judgment,  and  ask  the  court  to  reform  the 
judgment  so  that  only  the  $10  due  the  clerk  be  adjudged  against  the 
sureties,  and  they  ask  that  the  cost  be  retaxed  so  as  to  eliminate  from  the 
bill  the  two  items  of  $1  each  for  issuance  and  return  of  the  execution,  as 
same  is  now  taxed." 

J.  M.  Chambers^  for  the  motion. — ^The  judgment  awards  execution 
against  the  sureties  on  the  recognizance  for  the  cost  due  the  clerk  of  the 
Court  of  Criminal  Appeals  and  also  due  the  Attorney-General,  The 
clerk  also  charged  a  fee  for  issuing  execution. 

Article  1119,  new  Code  of  Criminal  Procedure,  prescribes  the  cost  due 
the  Attorney-General. 

Article  1120,  new  Code  of  Criminal  Procedure,  prescribes  the  cost  due 
the  clerk. 

Article  1121  provides  for  these  fees  to  be  collected  as  in  other  cases. 
In  other  cases  the  fees  are  collected  by  remanding  the  convict  to  jail  until 
the  fine  and  costs  are  paid,  and  by  issuing  execution  against  him. 
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Article  1122  is  an  amendment  made  by  the  act  creating  the  Court  of 
Criminal  Appeals.  It  adds  a  new  condition  to  a  recognizance,  in  that  it 
makes  the  sureties  bound  for  the  costs  due  the  clerk  of  the  Court  of  Crim- 
inal Appeals.  Can  it  be  said  that  the  costs  "due  the  clerk"  are  costs  due 
the  Attorney-General?  If  so,  then  it  could  be  said  that  costs  due  the 
county  attorney  are  costs  due  the  county  clerk. 

Under  the  law  prior  to  the  enactment  of  this  article,  the  sureties  were 
only  bound  for  the  appearance  of  the  defendant,  etc.  Conner  v.  State, 
30  Texas,  94;  Weaver  v.  State,  43  Texas,  386.  A  forfeiture  of  a  recogni- 
zance can  not  be  had  in  the  appellate  court,  but  article  1122,  Code  of 
Criminal  Procedure,  does  authorize  execution  for  cost  due  the  clerk,  even 
though  no  such  condition  is  in  the  recognizance. 

As  to  the  cost  of  the  issuance  of  the  execution,  ari;icle  1071  provides : 
*^o  item  of  costs  in  a  criminal  action  or  proceeding  shall  be  taxed  that 
is  not  expressly  provided  for  by  law."  I  ask,  where  is  the  law  expressly 
providing  for  costs  for  issuing  execution  by  clerk  of  the  Court  of  Criminal 
Appeals?    What  is  the  fee  for  such  a  writ? 

I  most  respectfully  submid:  that  the  sureties  on  a  recognizance  are  only 
liable  for  ten  dollars,  to  the  clerk  of  the  appellate  court,  and  for  the  ap- 
pearance of  the  defendant  in  the  court  below,  and  therefore  ask  that  the 
judgment  be  corrected  as  prayed  for  in  the  motion. 

ON  MOTION  TO  RETAX  THE  COSTS. 

HEITOEESON,  Judge. — This  is  a  motion  to  retax  the  costs  in  said 
case,  which  was  appealed  from  Montague  County,  and  affirmed  at  a  for- 
mer term  of  this  court,  and,  as  ancillary  to  this  motion,  there  is  also  an 
injunction  granted  by  the  district  judge  of  the  Sixteenth  Judicial  District. 
The  items  of  cost  are  clerk's  fee,  in  this  court,  $10;  Attomey-Generars 
fee,  $10;  issuing  writ  of  execution,  $1 ;  and  the  return  thereon,  $1 — mak- 
ing in  all  $22.  The  clerk  of  this  court  issued  an  execution  for  said  costs, 
$10  was  paid  to  the  sheriff  of  Montague  County  as  the  costs  of  the  clerk  of 
this  court,  and  the  balance  of  $12  the  appellant  and  his  sureties  refused 
to  pay,  claiming  that  the  same  was  not  legitimate  costs,  for  which  appel- 
lant and  his  sureties  were  bound  on  the  recognizance  executed  in  the 
court  below.  Appellant  insists,  in  this  connection,  that  article  1071  of 
the  Code  of  Criminal  Procedure  of  1895  only  authorized  costs  which  are 
expressly  provided  for  by  law,  and  that  the  Attorney-General's  fee  of  $10, 
and  the  cost  of  issuing  the  execution  and  return  thereon  ($2),  are  not  pro- 
vided for  by  any  statutory  law;  at  least  that  there  is  no  provision  making 
the  sureties  on  appellant's  recognizance  liable  for  such  costs.  By  refer- 
ence to  article  1119,  chapter  4,  Code  of  Criminal  Procedure  1895  (which 
chapter  has  reference  to  costs  to  be  paid  by  defendant),  it  will  be  seen  that 
the  Attorney-General,  in  every  case  of  misdemeanor  in  which  the  judg- 
ment of  the  court  below  is  affirmed  by  the  Court  of  Criminal  Appeals,  is 
allowed  the  sum  of  $10.  Article  1120  authorizes  the  clerk  also  to  receive 
38  Texas  Crim.  App.  — 33 
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a  fee  of  $10,  which  is  couched  in  similar  language  as  the  preceding  article. 
Article  1121  authorizes  the  fees  named  in  the  preceding  sections  to  be 
taxed  against  the  defendant  and  collected  as  in  other  cases.  Article  1122 
specially  provides  that,  when  the  judgment  of  the  court  below  is  affirmed 
against  a  defendant,  the  fees  of  the  clerk  of  said  court  shall  be  adjudged 
against  the  defendant  and  his  sureties  on  his  recognizance,  for  which  exe- 
cution shall  issue,  as  in  other  cases  of  appeal  to  the  Court  of  Criminal 
Appeals.  It  is  contended  that,  because  this  article  provides  as  to  how 
the  fees  of  the  clerk  shall  be  taxed  and  collected,  it  excludes  the  idea  that 
the  fee  of  the  Attorney-General  can  be  taxed  and  collected  in  the  same 
manner;  and,  if  the  fee  of  the  Attorney-General  is  collectible  at  all,  it 
must  be  collected  from  the  defendant  by  proceedings  in  the  court  below, 
as  provided  for  in  the  collection  of  costs  in  said  court,  and  that  the  de- 
fendant alone  is  responsible  for  such  costs. 

We  do  not  so  understand  this  matter.  The  fee  of  the  Attorney-General 
is  as  much  the  costs  accruing  in  the  Court  of  Criminal  Appeals  as  the 
clerk's  fees,  and  is  expressly  provided  for  by  the  statute  above  quoted. 
It  is  costs  accruing  solely  in  the  Court  of  Criminal  Appeals,  and  depends 
upon  one  of  two  propositions — either  that  the  judgment  is  affirmed  or 
appeal  is  dismissed.  As  said  before,  article  1121  provides  for  taxing  of 
costs  of  the  Attorney-General  and  of  the  clerk  against  the  defendant, 
and  for  their  collection  as  in  other  cases.  These  costs  pertain  to  no  other 
court  but  this,  and  we  know  of  no  other  place  where  they  can  be  taxed, 
and  no  other  tribunal  authorized  to  collect  such  costs.  The  recognizance 
given  on  appeal  to  this  court  expressly  provides  that  the  defendant  shall 
abide  by  the  judgment  of  the  Court  of  Criminal  Appeals.  We  hold  that 
the  fee  of  the  Attorney-General,  as  well  as  the  fee  of  the  clerk,  is  a  legiti- 
mate item  of  costs  against  the  appellant  and  the  sureties  on  his  recogni- 
zance. We  further  hold  that,  to  enforce  the  collection  of  these  items  of 
costs,  the  clerk  of  this  court  is  authorized  to  issue  an  execution,  and  that 
he  is  entitled  to  the  same  fee  therefor,  as  well  as  the  return  thereon,  as 
is  provided  in  civil  cases. 

We  accordingly  overrule  the  motion  to  retax  the  costs,  and  authorize 
the  clerk  of  this  court  to  issue  an  execution  for  the  amount  of  the  costs 
uncollected. 

Motion  overruled. 
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Henbt  Pilot  v.  The  State. 

No.  1433.    Decided  December  1.  1897. 
Opinion  on  the  Merits  Decided  January  12,  1898. 

1.  Transcript  on  Appeal— How  Forwarded— Practice. 

Code  of  Criminal  Procedure,  article  897,  provides,  "As  soon  as  the  transcript  is 
prepared  the  clerk  shall  forward  the  same  by  mail,  or  other  safe  conveyance,  charges 
paid,  inclosed  in  an  envelope  securely  sealed,  directed  to  the  proper  clerk  of  the 
Court  of  Criminal  Appeals,"  and  the  Rules  of  the  Supreme  Court  for  the  District 
Courts  require  the  clerks  to  send  transcripts  in  felony  cases  by  mail.  Held,  a  tran- 
script which,  by  its  indorsements,  shows  it  was  delivered  to  appellant's  attorneys^ 
and  through  them  found  its  way  into  the  Court  of  Criminal  Appeals,  will  be  stricken 
from  the  docket,  and  a  certiorari  ordered  to  the  clerk  of  the  district  court  to  make 
oat  a  new  transcript  and  forward  the  same  according  to  law. 

2.  Burglary— Continuance. 

On  a  trial  for  burglary  an  application  for  continuance,  when  considered  on  mo- 
tion for  new  trial  was  held  properly  overruled  where  it  appeared  that  it  was  pro- 
posed to  prove  by  the  absent  witness  that  a  few  days  prior  to  the  burglary  he,  wit- 
ness, had  repaired  a  rifle  gun  for  defendant,  the  other  testimony  adduced  showing 
that  the  gun  defendant  had  attempted  to  use  at  the  time  of  the  burglary  was  a 
shotgun  and  not  a  rifle. 

3.  Same-AUbi. 

An  application  for  continuance  to  prove  an  alibi  should  be  so  definite  as  to  its 
statement  of  the  facts  as  would  manifest  at  least  the  witness'  opportunities  to  be  able 
to  testify  as  to  the  alibi. 

4.  Alibi— Bebutting  Evidence.^ 

Original  testimony  may  be  introduced  which  directly  rebuts  defendant's  theory 
and  testimony  as  to  an  alibi. 

5.  Burglary— Expert  Evidence. 

On  a  trial  for  burglary,  where  the  State's  witnesses  had  testified  that  a  brother 
of  defendant  was  shot  in  the  burglarized  house,  his  dead  body  having  been  found 
next  morning  in  a  gully  some  eighteen  feet  in  the  rear  of  the  house,  it  was  competent 
for  a  physician  who  had  examined  the  wounds  upon  his  body  and  the  clothing  he 
was  wearing  to  state  that  in  his  (the  expert's)  opinion  it  was  possible  for  deceased, 
after  he  had  been  shot  in  the  house  as  testified,  to  have  gotten  to  the  guUy  with- 
out leaving  any  sign  of  blood  along  the  route. 

6.  Same— Evidence  of  Other  Similar  Grimes— Charge  of  Court. 

On  a  trial  for  burglary  where  evidence  was  admitted  without  objections,  to  the 
effect  that  the  same  house  had  been  previously  burglarized,  and  which  evidence  the 
State  introduced  for  the  purpose  of  explaining  the  presence  of  the  prosecutor  and 
others  as  watchers  in  the  house;  Held,  a  charge  of  the  court  which  omitted  to  limit 
and  restrict  such  evidence  would  not  be  revised  where  no  exception  for  the  omission 
had  been  reserved  by  the  defendant  to  the  charge;  and  especially  where  such  evidence 
of  the  previous  burglaries  did  not  tend  in  the  remotest  degree  to  implicate  any  par- 
ticular person. 

7.  Same— Proof  of  Intent. 

On  a  trial  where  defendant  was  indicted  for  burglary  with  intent  to  commit 
theft,  and  his  contention  was  that  the  intent  established  by  the  evidence  was  an 
assault  to  commit  murder,  and  not  an  intent  to  commit  theft;  Held,  the  fact  that 
defendant's  confederate  (his  brother)  carried  with  him  a  pillow-slip  which  was  left 
in  the  storehouse  after  the  brother  had  been  shot,  and  fled,  and  that  before  the 
burglary  the  parties  had  been  seen  prowling  around  the  house,  sufliciently  established 
that  their  intent  and  purpose  was  to  steal  from  the  store. 


Digitized  by  LjOOQiC 


516  38th  Texas  Criminal  Reports.  [Dallas, 

8.    New  Trial—Misconduct  of  Jury. 

It  is  no  ground  for  a  new  trial  that  one  of  the  jurors  makes  affidavit  to  the  effect, 
that  after  he  expressed  his  belief  that  defendant  was  not  guilty,  he  was  induced  to 
assent  to  the  verdict  because  he  believed  he  would  be  grossly  insulted  by  the  others 
if  he  did  not  do  so. 

Appeal  from  the  District  Court  of  Shelby.  Tried  below  before  Hon. 
Tom  C.  Davis. 

Appeal  from  a  conviction  for  burglary;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  burglarized  house  was  situated  in  East  Hamilton,  a  village  in 
Shelby  County,  and  was  used  by  R.  R.  Wiggins,  the  alleged  owner,  as  a 
wareroom  in  which  he  stored  com  meal,  meat,  flour,  plow  tools,  etc.  The 
house  had  been  entered  previously  and  meat  and  other  things  taken 
from  it 

On  the  night  of  May  12,  1897,  R.  R.  Wiggins  and  C.  L.  Johnson  went 
into  the  house  about  dark  to  remain  all  night  and  watch  the  premises  and 
to  try  and  find  out  and  arrest  the  burglars.  They  had  tlieir  guns  with 
them,  and  after  remaining  there  for  some  time  they  spread  a  pallet  down 
and  went  to  sleep.  At  a  late  hour  in  the  night  they  were  awakened  by  a 
noise  a/t  the  east  door  of  the  house;  and  in  a  shori;  time,  some  fifteen  or 
twenty  minutes,  the  door  was  unfastened  and  two  parties  entered  the 
building  and  came  up  to  about  the  center  of  the  room,  where  Wiggins 
and  Johnson  were  waiting  for  them  with  their  guns  in  hand.  Johnson 
struck  a  match  and  quickly  lit  a  lamp  which  they  had  brought  with  them, 
and  the  parties  saw  the  defendant  and  his  brother,  Hamby  Pilot,  at  a 
lard  barrel.  Wiggins  hallooed  to  the  parties  to  hold  their  hands  up,  when 
he  says  the  defendant  raised  his  gun,  and  the  gun  snapped  at  them.  Wig- 
gins fired  his  gun,  and  as  the  parties  fled  from  the  door  Johnson  also  fired 
upon  them.  There  was  a  gully  about  eighteen  feet  from  the  roar  of  the 
house  into  which  the  parties  jumped  after  they  had  made  their  escape, 
and  in  a  few  moments  Wiggins  said  he  heard  the  voice  of  Hamby  Pilot 
down  in  the  gully  saying,  "I  surrender,  gentlemen!  I  surrender!"  It 
being  dark,  and  knowing  that  the  burglars  were  armed,  they  did  not  ap- 
proach the  gully,  but  sent  of!  Wiggins'  son  to  a  camp,  200  yards  distant, 
of  some  parties  who  were  making  barrel  staves,  for  the  purpose  of  getting 
dogs  with  which  to  trail  the  burglars.  The  next  morning,  after  daylight, 
the  dead  body  of  Hamby  Pilot  was  found  in  the  gully.  And  a  pillowslip, 
which  Hamby  Pilot  had  been  carrying  the  evening  before,  was  picked 
up  inside  the  burglarized  building.  At  the  inquest  which  was  held  over 
the  dead  body  of  Hamby  Pilot  it  was  found  that  his  leg  had  been  terribly 
shattered  by  buckshot;  and  the  physician  who  made  the  examination 
testified  that  he  had  died  from  the  effects  of  the  wound.  No  blood  was 
found  in  the  warehouse  or  upon  the  trail  leading  from  the  door  of  the 
house  to  tlie  gully.  The  physician  stated  it  as  his  opinion,  that  the  party 
could  have  boon  shot  inside  the  house  and  have  gone  the  distance  to  the 
gully  without  leaving  any  signs  of  blood  on  the  trail,  considering  the 
character  of  clothing  ho  had  on  the  Avounded  leg.    And,  in  the  opinion  of 
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the  physician,  the  deceased  might  have  broken  his  leg,  after  the  bone  of 
the  leg  was  fractured,  as  he  sprang  from  the  building  to  the  ground — a 
distance  of  about  four  feet  high.  Wiggins  and  Johnson  were  arrested  for 
the  murder  of  Hamby  Pilot,  and  were  afterwards  indicted,  tried,  and  ac- 
quitted for  that  murder,  before  the  defendant  in  this  case  was  tried  for 
the  burglary. 

The  theory  of  the  defense  in  this  case  was  that  the  house  had  not  been 
burglarized  at  all,  and  that  the  deceased,  Hamby  Pilot,  had  been  shot  by 
Wiggins  or  Johnson  outside  the  house.  Another  defense  for  this  defend- 
ant was  alibi,  and  that  if  Hamby  Pilot  had  committed  the  burglary  this 
defendant  was  not  there  acting  with  him.  Defendant  proved  that  he  and 
his  brother  had  had  a  personal  difficulty,  and  had  nothing  to  do  with  each 
other  for  some  time  prior  to  his  brother's  death.  Defendant  also  proved 
good  character  for  honesty  in  the  community  in  which  he  lived. 

D.  M.  Short  &  Sons,  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDEKSON",  Judge. — Appellant  was  convicted  of  a  felony,  and 
appeals. 

The  transcript  bears  this  indorsement:    "Applied  for  by  D.  M.  Short 
&  Sons,  attorneys  for  appellant,  on  the  16th  day  of  August,  1897,  and 
delivered  to  D.  M.  Short  &  Sons  on  the  6th  day  of  September,  1897. 
[Signed]  "J.  T.  Jones, 

"Clerk  District  Court  Shelby  County.^' 

We  understand  by  this  that  the  transcript  was  delivered  to  the  attor- 
neys for  appellant,  and  found  its  way  into  this  court  through  said  attor- 
neys. Article  897,  Code  of  Criminal  Procedure  1895,  provides:  "As 
Boon  as  the  transcript  is  prepared  the  clerk  shall  forward  the  same  by 
mail,  or  other  safe  conveyance,  charges  paid,  inclosed  in  an  envelope 
securely  sealed,  directed  to  the  proper  clerk  of  the  Court  of  Criminal 
Appeals."  In  connection  with  this  article,  the  rule  prescribed  by  the 
Supreme  Court  for  district  courts  requires  the  clerks  to  send  transcripts 
by  mail,  in  felony  cases,  postpaid,  to  the  clerk  of  the  Court  of  Criminal 
Appeals,  to  the  branch  at  which  the  case  is  returnable,  etc.  And  see 
Lockwood  V.  State,  1  Texas  Crim.  App.,  749.  We  accordingly  hold  that 
said  transcript  does  not  come  into  this  court  through  the  proper  channel 
provided  by  law.  Moreover,  on  an  inspection  of  the  record,  we  find  an 
agreement  between  the  parties  to  correct  the  transcript;  showing,  evi- 
dently, that  the  record  is  not  properly  prepared. 

It  is  accordingly  ordered  that  the  transcript  in  this  case  be  stricken 
out,  and  a  certiorari  is  ordered  to  the  clerk,  to  prepare  and  forward  a  new 
and  complete  transcript  of  said  case  to  thitj  court,  in  the  mode  provided 

by  law. 

Certiorari  ordered. 
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OPINION  ON  THE  MERITS. 

HENDEBSON,  Judge. — Appellant  was  convicted  of  burglary,  and  his 
punishment  assessed  at  two  years  in  the  penitentiary;  hence  this  appeal. 

Appellant  complains  of  the  action  of  the  court  in  overruling  his  mo- 
tion for  a  continuance  on  account  of  the  absence  of  two  witnesses.  Grant 
Pilot  and  one  Amey,  both  of  whom,  he  says,  had  been  subpoenaed  as  wit- 
nesses for  him  in  the  case.  By  the  witness  Amey  he  proposed  to  prove 
that,  a  few  days  before  the  alleged  burglary,  said  Amey,  who  was  a  gun- 
smith, had  repaired  the  gun  of  appellant.  It  was  insisted  that  this  testi- 
mony was  material  in  rebuttal  of  the  State's  proof  that,  in  connection 
with  the  two  parties  (defendant  being  one  of  them)  who  were  seen  by 
the  two  State's  witnesses  in  the  act  of  burglarizing  the  house,  defendant 
had  a  shotgun,  and  snapped  it  at  the  State's  witnesses.  Now,  in  response 
to  this  position,  it  is  only  necessary  to  state  that  the  proof  offered  by  the 
State  did  not  show  that  it  was  the  shotgun  of  the  defendant  which  was 
used.  Indeed,  when  we  recur  to  the  testimony  on  the  part  of  the  State, 
the  witness  states  he  was  not  certain  whether  it  was  a  shotgun  or  not. 
So  far  as  the  State's  case  is  concerned,  if  appellant  had  a  shotgun  it  is 
not  claimed  that  it  was  his  own  shotgun,  and  we  fail  to  see  how  the  bare 
circumstance  that  he  had  his  rifle  repaired  a  few  days  before  by  the  gun- 
smith would  have  had  any  material  bearing  on  the  case.  As  to  the  wit- 
ness Grant  Pilot,  the  application  states,  in  general  terms,  that  Grant,  the 
son  of  appellant,  was  at  home  on  the  night  the  burglary  was  committed. 
The  circumstances  attending  this  alibi  testimony  are  not  stated.  The 
burglary  occurred  about  12  o'clock  at  night,  at  a  little  town  about  four 
miles  from  the  defendant's  house.  How  many  rooms  were  in  said  house, 
whether  Grant  slept  in  the  same  room  with  appellant,  or  whether  it  is 
pretended  that  he  was  awake  during  the  night,  and  knew  that  appellant 
Tvas  at  home,  is  not  stated.  This  application  is  not  such  a  definite  state- 
ment of  facts  as  would  authorize  us  to  entertain  the  motion  in  this  regard. 
The  motion  for  a  continuance,  as  well  as  the  motion  for  a  new  trial,  predi- 
cated on  the  action 'of  the  court  in  overruling  the  same,  was  properly 
overruled. 

It  is  claimed  by  appellant  that  the  court  erred  in  permitting  the  State 
to  introduce  C.  L.  Johnson,  after  the  defendant  had  closed  his  testimony, 
in  rebuttal;  the  insistence  being  that  the  testimony  of  the  said  Johnson 
was  original  testimony,  and  not  in  rebuttal  of  anything  that  defendant 
proved,  and  should  have  been  introduced  originally  by  the  State.  It  is 
true  the  testimony  of  Johnson  was  original  testimony,  and  might  very 
properly  have  been  introduced  by  the  State  originally,  but  it  was  also 
directly  in  rebuttal  of  the  defendant's  theorj^  of  an  alibi.  His  testimony 
tended  to  show  that  he  was  at  another  and  different  place  at  the  time 
of  the  burglary.  This  was  testimony  directly  in  rebuttal  of  the  fact  that 
he  was  not  at  the  place  of  the  burglary,  and,  even  if  it  had  not  been,  under 
the  circumstance  of  this  case,  its  admission  would  not  have  been  reversi-  * 
bio  error. 
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Appellant's  third  asBlgnment  of  error  is  based  on  the  action  of  the 
conrt  in  allowing  Dr.  H.  M.  Reeves  to  state  that  he  was  a  physician,  etc., 
and  that  on  the  next  morning  after  the  killing  of  Hamby  Pilot,  the 
brother  of  the  defendant,  he  saw  his  dead  body,  and  found  a  wound  on 
the  left  side  of  his  leg,  just  below  the  knee,  the  result  of  a  gun  shot.  The 
bones  had  been  fractured  in  three  places,  and  the  muscles  and  artery  had 
been  severed.  This  leg  was  covered  by  heavy  drawers  and  pants,  and  the 
sock  was  drawn  up  oyer  the  drawers.  The  testimony,  in  connection  with 
this,  showed  that  said  Hamby  Pilot  was  shot  in  the  burglarized  house 
about  12  o'clock,  and  that  his  dead  body  was  found  the  next  morning 
about  eighteen  feet  in  the  rear  of  the  store,  in  a  gully.  Dr.  Reeves  was 
permitted  to  testify,  on  these  facts,  that  it  was  possible  for  the  deceased 
to  have  been  shot  in  the  house,  as  related,  and  to  have  gotten  to  the  gully, 
eighteen  feet  in  the  rear  of  the  store,  and  left  no  sign  of  blood  along  the 
route.  We  think  this  testimony  comes  within  the  rule  of  expert  testi- 
mony. But,  if  it  be  conceded  that  it  does  not,  we  fail  to  see  how  it  could 
have  affected  appellant.  The  witnesses  for  the  State  swear  positively  to 
the  shooting  of  Hamby  Pilot  in  the  house,  and  all  the  testimony  shows* 
that  he  was  found  about  eighteen  feet  in  the  rear  of  the  house,  in  a  gully, 
on  the  next  morning.  And  this  evidence  is  not  gainsaid  by  any  testimony 
for  the  defendant.  However,  whether  he  spilled  any  blood  along  the 
route  we  think  is  immaterial.  The  testimony  tended  to  show  that  no 
blood  was  found  along  the  route,  and  we  are  not  informed  as  to  the  nature 
of  the  ground  or  what  had  been  done  to  obliteraite  appearances.  His 
clothes  in  the  interim  may  have  absorbed  the  blood.  At  any  rate,  it  was 
competent  to  show  that  in  his  condition,  as  testified  to  by  the  surgeon, 
it  was  not  an  impossible  feat  for  him  to  travel  that  distance  without  hav- 
ing left  any  trace  of  blood. 

The  fourth  assignment  of  error  relates  to  the  charge  of  the  court;  and 
it  is  insisted  that  the  court,  in  its  charge  as  to  how  the  jury  were  to  weigh 
the  ftestimony  and  reconcile  any  conflicts  in  the  testimony  of  the  wit- 
nesses, failed  to  obliterate  the  words,  "interest  in  the  case/'  in  the  printed 
charge,  which  has  heretofore  been  held  to  be  a  charge  upon  the  weight  of 
testimony.  An  examination  of  the  charge,  however,  shows  that  this 
clause  was  effectually  eliminated. 

Appellant  insists  that  the  court  should  have  instructed  the  jury  with 
reference  to  certain  portions  of  the  testimony  relating  to  former 
burglaries  of  the  house,  introduced  by  the  State ;  that  is,  that  the  jury 
should  have  been  instructed  with  reference  to  the  purpose  for  which  they 
could  consider  such  testimony.  This  charge  was  not  excepted  to  at  the 
time.  The  evidence  in  regard  to  other  burglaries  having  been  committed 
in  the  same  house,  prior  to  this  instance,  was  admitted  for  the  purpose  of 
explaining  the  presence  of  prosecutor  and  Johnson  in  the  house  that 
night;  that  is,  that  they  were  there  watching  for  the  burglars.  The  evi- 
dence in  regard  to  the  other  burglaries  did  not  tend  in  the  remotest  de- 
gree to  implicate  any  particular  person.  It  was  not  objected  to  at  the 
time.    TJnder  this  state  of  facts,  the  only  objection  that  appellant  could 
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urge  would  be  that  the  jury  may  have  convicted  him  of  the  other  burg- 
laries. This  was  not  at  all  probable,  because,  as  aforesaid,  the  evidence 
pointed  to  no  particular  indi^^dual.  •  Again,  it  could  not  have  prejudiced 
appellant,  because  the  punishment  was  the  lowest  fixed  by  law. 

There  is  nothing  in  appellant^s  contention  that  proof  as  to  the  intent 
with  which  the  burglary  may  have  been  committed  was  wanting — ^that  is, 
that  it  was  rendered  uncertain  whether,  in  making  the  entry,  appellant 
and  his  confederate  did  so  for  the  purpose  of  theft  or  of  an  assault  with 
intent  to  murder;  and  it  is  urged  that  because  appellant,  as  soon  as  de- 
tected, attempted  to  shoot  the  parties  who  were  lying  in  wait  in  the  store, 
is  strong  evidence  that  the  entry  was  for  that  purpose.  The  evidence 
presents  no  pretext  that  these  parties  knew  that  the  prosecutor  and  the 
witness  Johnson  were  in  the  store  at  that  time,  or  that  they  had  any 
malice  or  grudge  against  them.  The  evidence,  however,  does  strongly 
tend  to  show  that  the  entry  was  made  for  the  purpose  of  theft.  Hamby 
Pilot,  brother  of  appellant,  carried  with  him  a  pillowslip,  which  was 
found  in  the  house  after  he  was  shot,  and  fled  with  his  codefendant,  ap- 
pellant. They  were  prowling  around  the  store,  and  could  have  had  no 
other  purpose,  as  indicated  by  the  testimony  in  this  case,  than  to  steal 
from  said  store. 

It  is  also  insisted  that  a  new  trial  should  have  been  granted  because  of 
the  misconduct  of  the  jury.  The  juror  Allen  Alford  makes  an  affidavit, 
in  which  he  states  that  he  did  not  believe  the  defendant  guilty,  ^T)ut  as- 
sented to  the  verdict  in  the  case  because  eleven  of  said  jurors  stated  to 
me  that  they  believed  the  defendant  was  guilty,  and  when  I  stated  to 
them  that  I  did  not  believe,  from  the  evidence,  that  he  was  guilty,  their 
conduct  was  such  towards  me  that  I  believed  unless  I  assented*  to  the 
verdict  which  was  returned  I  would  be  grossly  insulted  by  them,  and 
that  I  only  assented  thereto  by  reason  of  the  influence  of  this  fear.''  This 
is  the  language  of  the  juror.  No  authority  can  be  found  for  setting  aside 
a  verdict  on  the  ground  here  urged.  If  appellant  had  moved  to  set  aside 
the  verdict  on  the  ground  that  one  of  the  jurors  was  not  competent,  for 
the  want  of  capacity  to  serve  as  such,  and  in  support  of  this  motion  intro- 
duced this  affidavit,  the  question  would  have  demanded  more  considera- 
tion. However,  we  would  state  that  no  fact  of  coercion  or  undue  influ- 
ence is  stated  to  have  been  used  against  said  juror,  and  the  contention  of 
appellant  is  without  any  merit. 

Appellant  insists  that,  in  the  face  of  his  alibi  testimony,  in  connection 
with  the  weakness  of  the  State's  case,  he  ought  to  have  a  new  trial,  and 
that  this  case  should  be  reversed.  We  have  examined  the  record  care- 
fully, and  it  occurs  to  us  that  the  State's  case  is  directly  supported  by  the 
positive  testimony  of  two  eyewitnesses,  and  the  surrounding  facts 
strongly  corroborate  their  evidence.    The  judgment  is  affirmed. 

Affirmed 

[Note. — Appellant's  motion  and  amended  motion  for  rehearing  were 
overruled  without  a  written  opinion. — Reporter.] 
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W.  A.  McMuBTBY  V.  The  State. 

No.  1434.    Decided  January  12,  1808. 

1.  Perjury  Before  Qrand  Jury— Indictment. 

An  indictment  for  perjnry,  based  upon  the  testimony  of  a  witness  before  the 
grand  jury  with  reference  to  gaming  transactions,  is  too  indefinite  and  uncertain  as 
to  time,  which  alleged  that  the  witness  was  interrogated  as  to  any  card  playing  at  a 
certain  place  in  the  fall  of  1886,  in  September,  October,  and  November,  or  at  any 
time  from  the  1st  day  of  December,  1896,  to  the  15th  day  of  March,  1807. 

2.  Same. 

An  indictment  for  perjury  of  a  witness  before  a  grand  jury,  to  be  sufficient,  should 
show  that  the  questions  put  to  the  witness  directed  his  attention  to  some  particular 
transaction  as  well  as  the  time,  place,  and  sufficient  of  the  circumstances  as  to  con- 
stitute a  predicate  for  the  impeachment  of  the  witness  if  occasion  should  call  for  his 
impeachment.  If  the  answers  could  not  constitute  a  predicate  for  impeachment  of 
the  witness,  it  ought  not  to  be  sufficient  to  constitute  a  basis  for  a  conviction  for 
perjury. 

3.  Same. 

An  indictment  for  perjiiry,  based  upon  the  testimony  of  a  witness  before  the  grand 
jury  with  regard  to  card  playing,  should  not  only  allege  the  time  at  which  the  un- 
lawful card  playing  took  place,  but  should  also  allege  the  name  of  some  person  other 
than  defendant  who  played  at  such  game. 

4.  Same— (Honing— AUegation  as  to  Inhibited  Place. 

An  indictment  for  perjury,  based  upon  the  testimony  of  a  witness  before  the  grand 
jury  with  regard  to  unlawful  card  playing,  is  insufficient  which  simply  alleged,  that 
the  game  was  played  "in  a  room  over  Benson's  saloon,  in  the  city  of  H."  The  word 
"saloon"  is  not  tantamount  to  "a  house  for  retailing  spirituous  liquors;"  and  the  in- 
dictment should  have  more  clearly  shown  that  said  room  was  attached  to  a  place 
for  retailing  spirituous  liquors. 

5.  Counts  in  Indictment— General  Verdict— Charge. 

A  general  rule  is,  that  where  there  are  a  number  of  counts  in  an  indictment,  some 
good  and  some  bad,  a  general  verdict  will  be  applied  to  any  good  count  which  is  sup- 
ported by  the  evidence.  But,  this  is  not  the  rule  where  a  preliminary  motion  to  quash 
the  indictment  was  overruled  when  it  should  have  been  sustained  as  to  certain  de- 
fective counts.  In  this  last  character  of  case,  a  charge  which  submitted  all  the  counts 
will  constitute  error  where  the  verdict  is  general. 

6.  Perjury— Indictment— Allegation  as  to  Materiality. 

An  indictment  for  perjury,  based  upon  the  testimony  before  a  grand  jury  as  to  un* 
lawful  card  playing,  must  allege  that  the  testimony  given  by  the  defendant  on  the 
issues  presented  was  material.  An  allegation,  "that  it  became  and  was  a  material 
matter  of  inquiry  before  said  grand  jury  whether  at  the  time  and  place  laid  in  the 
indictment  defendant  played  at  a  game  with  cards,"  is  not  sufficient. 

Appeal  from  the  District  Court  of  Clay.  Tried  below  before  Hon. 
George  E.  Miller. 

Appeal  from  a  conviction  for  perjury  before  the  grand  jury,  the  pen- 
alty assessed  being  two  years  imprisonment  in  the  penitentiary. 

The  opinion  sets  out  the  essential  allegations  of  the  indictment  as  well 
as  the  grounds  upon  which  the  motion  to  quash  the  same  was  based. 

No  further  statement  is  necessary. 

L,  C.  Barrett  and  Stine,  CJiesnuU  &  Hurt,  for  appellant,  as  to  the  in- 
sufficiency of  the  indictment  cited  Code  Crim.  Proc,  art.  439;  Meeks  v. 
State,  32  Texas  Crim.  Eep.,  420;  fTnrp  v.  State  (Ark.),  26  S.  W.  Rep., 


38   521 

f38    642 


Digitized  by  LjOOQiC 


522  38Tn  Texas  Criminal  Bspobts.  [Dallas, 

714;  69  Barb.  (N.  Y.),  531;  2  Archibold,  600,  966;  3  Enss.  on  Crimes, 
71,  648;  Martin  v.  State,  26  S.  W.  Rep.,  400;  Buller  v.  State,  33  Texas 
Crim.  Eep.,  561;  Penal  Code,  arts.  420-428;  9  Am.  and  Eng.  Enc.  of 
Law,  p.  16. 

The  charge  of  the  court  was  erroneons,  because  it  did  not  confine  the 
jury  to  such  assignments  as  were  good.  Donahoe  v.  State,  14  Texas 
Crim.  App.,  638;  Washington  v.  State,  23  Texas  Crim.  App.,  336;  59 
N.  Y.,  117;21Ma8S.,  93. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State,  cited  Pry  v. 
State,  36  Texas  Crim.  Eep.,  682,  as  to  sufficiency  of  the  indictment. 

HENDEESON,  Judge. — Appellant  was  convicted  of  perjury,  and  his 
punishment  assessed  at  confinement  in  the  penitentiary  for  a  term  of  two 
years;  hence  this  appeal. 

As  appellant  made  a  motion  to  quash  the  indictment,  we  will  set  out 
such  parts  thereof  as  are  necessary  to  a  discussion  of  the  questions  raised 
on  said  motion.  The  perjury,  as  set  out  in  the  indictment,  is  predicated 
upon  the  alleged  false  testimony  of  W.  A.  McMui^try  before  the  grand 
jury  of  Clay  County,  Texas,  at  its  March  term,  1897.  The  indictment 
charges  that  J.  D.  Stine  was  the  foreman  of  said  grand  jury,  and  admin- 
istered the  oath  to  said  witness;  and  that  it  then  and  there  became  and 
was  a  material  inquiry  before  said  grand  jury,  etc.,  whether  one  Mc- 
Murtry,  in  the  city  of  Henrietta,  Clay  County,  Texas,  at  any  time  during 
the  fall  (meaning  the  months  of  September,  October,  and  Xovember)  of 
1896,  or  any  time  from  the  Ist  day  of  December,  1896,  to  the  16th  day  of 
March,  1897,  played  at  a  game  with  cards  in  a  room  over  Bud  Benson's 
saloon,  in  the  said  city  of  Henrietta,  Clay  County,  Texas;  and  whether 
the  said  McMurtry,  at  the  time  and  place  aforesaid,  saw  any  person  play  at 
a  game  with  cards;  and  whether  said  McMurtry,  at  the  time  and  place 
aforesaid,  played  and  wagered  at  a  gaming  table  and  bank,  then  and  there 
kept  and  exhibited  for  the  purpose  of  gaming;  and  whether  the  said  Mc- 
Murtry, at  the  time  and  place  aforesaid,  kept  and  exhibited,  for  the  pur- 
pose of  gaming,  a  gaming  table  and  bank;  and  whether  the  said  Mc- 
Murtry, at  the  time  and  place  aforesaid,  sold  an}^  chips  to  any  person  for 
the  purpose  of  betting  and  wagering  at  a  gaming  table  and  bank;  and 
whether  the  said  McMurtry,  at  the  time  and  place  aforesaid,  saw  any  per- 
son bet  and  wager  at  a  gaming  table  and  bank,  then  and  there  kept  and 
exhibited  for  the  purpose  of  gaming,  said  room  being  a  public  place,  to 
wit,  a  place  where  people  commonly  resort  for  the  purpose  of  gaming. 
Under  these  assignments  follows  the  allegation  that  said  witness  "did 
willfully  and  deliberately  testify  that  the  said  McMurtry  did  not,  in  the 
city  of  Henrietta,  Clay  County,  Texas,  in  the  fall  of  1896,  or  at  any  time 
from  the  1st  day  of  September,  1896,  to  the  16th  day  of  March,  1897, 
play  at  a  game  with  cards;  that  he  did  not  see  any  person  play  at  a  game 
with  cards;  that  he  did  not  bet  and  wager  at  a  gaming  table  and  bank 
then  and  there  kept  and  exhibited  for  the  purpose  of  gaming;  that  he  did 
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not  keep  and  exhibit,  for  the  purpose  of  gaming,  a  gaming  table  and 
bank;  that  he  did  not  see  any  person  bet  and  wager  at  a  gaming  table  and 
bank  then  and  there  kept  and  exhibited  for  the  purpose  of  gaming;  that 
he  did  not  sell  any  chips  to  any  person  for  the  purpose  of  betting  and 
wagering  at  a  gaming  table  and  bank  in  said  room  as  aforesaid/'  Then 
follows  a  traverse  of  each  of  said  allegations,  and  that  appellant's  testi- 
mony was  false,  and  that  he  knew  it  to  be  false  at  the  time  he  so  testified. 

Among  other  objections  urged  in  the  motion  to  quash  the  indictment, 
appellant  presented  the  following  grounds:  "Because  no  specific  time  is 
alleged  when  defendant  bet,  wagered,  or  played  at  a  game  with  cards, 
sold  chips,  or  exhibited  a  gaming  table  or  banking  game,  or  did  any  of  the 
acts  mentioned  in  said  indictment ;  and  said  indictment  is  so  vague  and 
uncertain  in  its  allegations  and  indefinite  that  this  defendant  has  not 
been  able  to  prepare  his  defense  herein,  and  because  it  is  not  alleged  in 
said  indictment  that  he  (defendant)  played  at  any  game,  or  to  whom  he 
had  sold  chips,  or  whom  he  saw  play  cards,  bet,  or  wager,  or  with  whom 
they  played,  bet,  or  wagered,  or  with  whom  he  (defendant)  bet  or  wagered, 
at  said  gaming  table."  This  motion  was  overruled,  and  appellant  ex- 
cepted. 

It  will  be  observed  that  the  indictment  lays  no  particular  date  when 
^d  offense  was  committed  about  which  the  witness  was  being  interro- 
gated before  the  grand  jury,  save  and  except  that  it  was  some  day  in  the 
fall  of  1896 — ^that  is,  in  September,  October,  or  November  of  said  year — 
or  at  some  time  from  the  1st  day  of  December,  1896,  to  the  15th  day  of 
March,  1897;  that  is,  as  we  understand  it,  the  defendant  (McMurtry), 
who  was  a  witness  before  the  grand  jury,  was  interrogated  generally  about 
unlawful  card  playing  at  the  place  mentioned,  between  the  1st  of  Sep- 
tember, 1896,  and  the  15th  of  March,  1897.  It  is  insisted  by  the  Assist- 
ant Attorney-General  that  this  exact  question  was  decided  in  Fry  v. 
State,  36  Texas  Criminal  Reports,  582.  By  reference  to  that  case,  it 
will  be  seen  that  the  allegation  of  time  was  equally  as  general  there  as 
here.  However,  that  question  was  not  raised  in  the  Fry  Case,  nor  was  the 
attenition  of  the  court  in  anywise  called  to  it.  The  decision  was  based 
on  entirely  different  grounds.  In  Meeks  v.  State,  32  Texas  Criminal  Re- 
ports, 420,  this  question  appears  to  have  been  directly  before  the  court; 
and  the  court  there  held  the  rule  to  be  that  the  question  put  to  a  witness 
before  the  grand  jury  should  direct  his  attention  to  some  particular  tran- 
«iction,  and  the  time  and  place,  and  sufficient  of  the  circumstances  to 
call  the  attention  of  the  person  to  the  transaction  under  investigation 
should  be  stated,  so  that  the  witness  might  know  of  what  he  was  to  testify. 
It  was  further  stated,  if  the  answers  to  such  question  could  not  constitute 
a  predicate  for  impeachment  of  the  witness,  it  ought  not  to  be  sufficient 
to  constitute  a  basis  for  his  conviction  for  perjury. 

The  rule  laid  down  by  the  text  books  with  reference  to  the  necessary 
question  to  lay  a  predicate  for  the  impeachment  of  a  witness  requires  that 
the  time,  place,  and  persons  involved  in  the  proposed  contradiction  be 
stated  to  the  witness,  so  that  his  attention  may  be  called  directly  to  the 
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matter  in  issue.  In  this  case  the  witness,  in  order  to  answer  the  question^ 
so  far  as  the  allegations  in  the  indictment  are  concerned,  was  left  to  wan- 
der over  a  space  of  six  or  seven  months  of  time;  and,  besides,  this,  the 
indictment  does  not  suggest  the  name  of  any  person  involved  in  the  sup- 
posed  unlawful  card  playing,  except  the  defendant  himself.  In  our  opin- 
ion, the  indictment  should  have  shown  more  definitely  some  time  at 
which  the  alleged  unlawful  card  playing  took  place,  and  some  person  in 
the  assignments  (other  than  that  charging  appellant  with  playing  the 
game)  who  played  at  such  game.  In  addition  to  this,  we  would  observe,, 
with  reference  to  the  first  two  assignments  in  the  indictment,  that  it  is 
proposed  by  them  to  show  that  the  playing  of  cards  was  at  a  place  inhib- 
ited by  the  statute.  The  allegation  is  that  said  games  were  played  "in  a 
room  over  Bud  Benson's  saloon,  in  said  city  of  Henrietta.^'  The  language 
of  the  statute,  in  order  to  constitute  the  playing  at  a  public  place,  in  this 
regard  is:  "If  any  person  shall  play  at  a  game  with  cards,  at  any  house 
for  retailing  spirituous  liquors,*'  etc.  Penal  Code,  art.  379.  There  is  no 
allegation  in  terms  charging  that  the  room  where  the  game  of  cards  was 
played  was  at  a  place  for  retailing  spirituous  liquors,  unless  it  be  conceded 
that  the  use  of  the  language  "Bud  Benson's  saloon"  is  tantamount  to  an 
allegation  that  it  was  a  place  for  retailing  spirituous  liquors.  The  word 
"saloon"  has  a  varied  meaning.  It  may  be  applied  to  a  place  for  retailing- 
spirituous  liquors,  or  to  many  other  kinds  of  places.  We  do  not  believe 
that  the  allegation  in  this  respect  is  sufficient.  And,  moreover,  we  do  not 
believe  that  these  assignmen'ts  show  that  said  room  was  attached  to  or  so 
connected  with  said  saloon,  even  if  it  be  held  that  the  word  "saloon"  is 
synonjonous  with  a  place  for  retailing  spirituous  liquors.  The  language 
in  the  assignments  is,  "in  a  room  over  Bud  Benson's  saloon."  So  far  as 
the  language  here  used  informs  us,  there  was  no  contiguity  or  connection 
between  said  two  places.  We  think  the  indictment  should  have  more 
clearly  shown  that  said  room  was  attached  to  a  place  for  retailing  spirit- 
uous liquors.  See  O'Brien  v.  State.  10  Texas  Crim.  App.,  544:  Early  v. 
State,  23  Texas  Crim.  App.,  364.  The  objections  last  mentioned  would 
eliminate  the  first  two  assignments  in  the  indictment,  even  if  the  date  of 
said  offense  had  been  more  definitely  stated. 

In  this  connection,  appellant  insists  that  the  court  err^d  in  its  charge 
in  submitting  all  of  the  assignments  to  the  jury  when  some  of  the  assign- 
ments were  unquestionably  bad.  The  general  rule  is  that,  when  there  are 
a  number  of  counts  in  an  indictment  (and  the  same  rule  we  take  it  would 
apply  to  assignments  in  cases  of  perjury),  some  good  and  some  bad,  after 
verdict  the  conviction  will  be  applied  to  any  good  count  which  is  sup- 
ported by  the  evidence.  See  Southern  v.  State.  34  Texas  Crim.  Bep.,  144. 
This  is  so  where  the  question  is  presented  for  the  first  time  on  a  motion  in 
arrest  of  judgment,  or  the  question  is  raised  for  the  first  time  after  verdict. 
See  Shuman  v.  State,  34  Texas  Crim.  Rep.,  69,  and  Fry  v.  State,  36  Texas 
Crim.  Rep.,  582.  But  this  is  not  the  rule  where  a  preliminary  motion  is 
made  to  quash  the  indictment,  and  certain  counts  of  the  indictment  are 
defective,  and  should  have  been  quashed.    The  propriety  of  this  rule  is 
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illustrated  in  this  very  case.  If  we  refer  to  the  evidence,  there  is  no  testi- 
mony in  the  record  which  would  sustain  either  of  the  last  four  assign- 
ments in  the  indictment.  No  witness  testifies  that  a  gaming  table  or 
bank  was  ever  kept  or  exhibited  in  said  room,  or  that  any  person  ever  bet 
at  any  gaming  table  or  bank  in  said  room ;  the  only  evidence  on  the  sub- 
ject of  card  playing  being  that  said  room  was  used  as  a  poker  room,  and 
that  games  of  poker  were  played  there.  Now,  if  the  court,  on  the  motiop 
to  quash,  should  have  held,  as  he  was  bound  to  do,  the  first  two  assign- 
ments invalid,  then  the  case  would  have  proceeded  to  trial  on  the  last  four 
assignments;  and,  as  there  was  no  evidence  to  support  either  of  said  as- 
signments, the  defendant  would  have  been  entitled  to  an  acquital.  So, 
unquestionably,  he  must  have  been  convicted  under  the  first  two  assign- 
ments in  the  indictment.  Said  two  assignments  were  defective,  as  we 
have  seen,  for  other  reasons  than  those  applicable  to  the  last  four  assign- 
ments. But,  inasmuch  as  we  have  heretofore  held  that  all  said  assign- 
ments were  bad,  it  is  useless  to  further  discuss  this  matter. 

In  addition  to  the  objections  heretofore  stated  with  regard  to  the  in- 
dictment, appellant  claims  that  said  indictment  is  defectivp  because  it 
does  not  allege  that  the  testimony  of  appellant  upon  the  points  in  issue 
was  material;  and  he  insists  that  the  allegation  in  the  indictment  "that 
it  became  and  was  a  material  matter  of  inquiry  before  said  grand  jury 
whether,  at  the  time  and  place  laid  in  the  indictment,  appellant  played  at 
a  game  with  cards,"  etc.,  is  not  sufficient;  that  the  indictment  should 
have  further  alleged  that  the  testimony  given  by  appellant  on  said  issues 
was  material.  This  contention  seems  to  be  correct.  See  Buller  v.  State, 
33  Texas  Crim.  Eep.,  551 ;  Weaver  v.  State,  34  Texas  Crim.  Rep.,  554. 

For  the  errors  above  discussed  the  judgment  is  reversed,  and  the  prose- 
cution ordered  dismissed. 

Reversed  and  ordered  dismissed. 


J.  W.  Foster  v.  The  State. 

No.  1451.    Decided  January  16,  18d8. 

Special  Venire— Service  of  Defendant  with  Copy  of->Fractlce. 

Where,  on  a  trial  for  murder,  it  appeared  that  defendant  had  been  served  with 
two  certified  copies  of  the  special  venire,  one  containing  sixty  names  and  the  other 
fifty- two,  and  defendant  made  a  motion  to  quash  the  venire,  which  was  overruled; 
Held,  error.  When  the  motion  was  made,  it  should  have  been  sustained  and  a  proper 
list  made  out  containing  the  names  of  the  jurors  actually  summoned,  and  this  should 
have  been  served  upon  defendant  one  day  before  trial.  The  law  does  not  authorize 
the  selection  of  two  special  venires  in  the  same  case  at  the  same  time.  The  copy 
served  upon  defendant  should  contain  the  names  numbered  from  one  to  the  last,  so 
that  he  may  consider  the  list  as  a  whole  with  a  view  to  his  challenges. 

Appeal  from  the  District  Court  of  Bowie.  Tried  below  before  Hon. 
J.  M.  Talbot. 

Appeal  from  a  conviction  for  murder  in  the  second  degree,  penalty  as- 
sessed being  fifteen  years  imprisonment  in  the  penitentiary. 
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The  indictment  charged  appellant  with  the  murder  of  W.  R.  Balthrop^ 
in  the  county  of  Bowie,  on  the  Slat  day  of  July,  1897,  by  shooting  him 
with  a  pistol. 

In  view  of  the  disposition  made  of  this  appeal  a  statement  of  the  ease 
is  unnecessary. 

Hudgins  &  Estes  and  Dan  T,  Leary,  for  appellant. 

Mann  Tricey  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellant  was  convicted  of  murder  in  the  sec- 
ond degree,  and  given  fifteen  years  in  the  penitentiary;  hence  this  appeal. 

When  the  case  was  called  for  trial,  appellant  moved  to  quash  the  special 
venire  because  he  had  not  been  served  with  a  copy  of  said  venire  one  day 
before  trial;  that  two  copies  of  a  venire,  on  the  12th  of  October,  1897^ 
were  delivered  to  him  by  the  sheriff  of  Bowie  County,  in  one  of  which  the 
names  of  the  jurors  were  numbered  consecutively  from  1  to  GO,  and  in 
the  other  from  1  to  52,  both  of  which  said  copies  were  certified  by  the 
clerk  to  be  correct;  and  both  are  attached  to,  and  made  a  part  of,  the  bill 
of  exceptions.  An  examination  of  the  bill  shows  these  statements  to  be 
correct.  Article  654,  Code  of  Criminal  Procedure  1895,  provides:  "No 
defendant  in  a  capital  case  shall  be  brought  to  trial  until  he  has  had  one 
day's  service  of  a  copy  of  the  names  of  persons  summoned  under  a  special 
venire  facias,  except  where  he  waives  the  right  or  is  on  bail;  and  when 
such  defendant  is  on  bail  he  shall  not  be  brought  to  trial  until  after  one 
day  from  the  time  the  list  of  persons  so  summoned  shall  have  been  re- 
turned to  the  clerk  of  the  court  in  which  said  prosecution  is  pending;  but 
the  clerk  shall  furnish  the  defendant,  or  his  counsel,  a  list  of  the  persons 
so  summoned,  upon  their  application  therefor.^'  Under  this  article  the 
accused  is  entitled  to  a  copy  of  the  names  of  persons  summoned,  not  those 
drawn.  This  statute  provides  that  the  accused  shall  have  the  one  day's 
service  mentioned  therein  of  a  copy  of  all  the  names  of  persons  summoned 
under  the  special  venire  facias,  except  where  he  waives  the  right  or  is  on 
bail.  In  this  case  the  defendant  was  in  jail,  and  waived  nothing.  The 
bill  of  exceptions  shows  that  he  was  served  with  two  copies,  one  contain- 
ing sixty  and  the  other  fifty^wo  names.  Article  677  provides:  "In 
selecting  the  jury  from  the  persons  summoned,  the  names  of  such  per- 
sons shall  be  called  in  the  order  in  which  they  appear  upon  the  list 
furnished  the  defendant,  and  each  juror  shall  be  tried  and  passed  upon 
separately,  and  a  person  who  has  been  summoned,  but  who  is  not  pres- 
ent, may,  upon  liis  aj)poarance  before  the  jury  is  completed,  be  tried  as  to 
his  qualifications  and  im})aneled  as  a  juror,  unless  challenged;  but  no 
cause  shall  be  unreasonably  delayed  on  account  of  the  absence  of  such 
person.''  X'nder  this  article,  the  names  of  the  persons  summoned  as 
jurors  shall  be  called  in  the  order  in  which  they  appear  on  the  list  fur- 
nished the  accused,  and  must  be  called  one  at  a  time  as  they  so  appear, 
and  be  tested  and  passed  upon  first  by  the  State,  and  then  by  the  de- 
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fendant.  The  first  article  quoted  only  provides  for  one  list  of  the  jurors 
summoned  under  the  special  venire  to  be  served  upon  the  accused  party. 
This  statute  is  mandatory,  and  must  be  pursued,  unless  in  some  way 
waived  by  the  accused.  In  the  case  before  us  we  have  two  lists.  The^ 
names  of  the  jurors  in  one  are  entirely  different  from  those  in  the  other. 
Under  this  state  of  case,  the  defendant  was  furnished  with  two  lists, 
when  the  statute  prescribes  only  one ;  and,  when  the  motion  was  made  to 
quash  the  service  on  this  ground,  it  should  have  been  sustained.  Again, 
in  calling  the  names  of  the  jurors,  there  would  be  two  lists  from  which  to 
call,  each  entirely  dififerent  from  the  other.  These  lists  are  furnished 
the  defendant  for  the  purpose  of  preparing  himself  for  trial;  and  where 
two  lists,  containing  entirely  different  names,  are  furnished  (in  addition 
to  being  in  violation  of  the  statute),  a  defendant  would  not  be  apprised 
of  the  list  from  which  he  would  be  required  to  select  the  jury.  When 
the  motion  was  made  to  quash,  it  should  nave  been  sustained,  and  a  proper 
list  made  out,  containing  the  names  of  those  actually  summoned  by  the 
sheriff,  and  served  upon  the  defendant  one  day  before  his  trial.  As  pre- 
sented to  us,  the  action  of  the  court  was  a  plain  violation  of  the  statutes; 
and  the  defendant  saw  proper  to  take  advantage  of  it,  and  his  motion 
should  have  been  sustained.  The  law  does  not  authorize  the  selection 
of  two  special  venires  in  the  same  case  at  the  same  time.  If  in  fact  there 
were  112  men  served  by  the  sheriff  as  a  special  venire,  they  should  have 
been  properly  placed  in  the  list  served  upon  defendant,  and  should  not 
have  been  divided  into  two  or  more  special  venires,  and  thus  served  upon 
him.  He  has  the  right  to  know  the  order  in  which  they  are  to  be  called, 
and  they  should  be  numbered  from  1  to  the  last  number,  and  thus  served 
upon  him;  so  thai  he  might  view  the  list  as  a  whole,  and  determine  there- 
from as  to  his  challenges  for  cause,  as  well  as  to  his  peremptory  chal- 
lenges. 

As  the  case  is  presented,  we  deem  it  unnecessary  to  discuss  the  other 
assignment  of  error  presented.  Because  the  court  refused  to  quash  the 
service  of  the  special  venire  had  upon  defendant,  the  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


H.  B.  Dorset  v.  The  State. 

No.  1560.    Decided  January  16,  1898. 

1.    Manufacturing,  etc.,  Adulterated  Articles  of  Food— Information. 

An  information  or  indictment  brought  under  articles  430  and  432  of  the  Penal 
Code,  for  the  manufacture  and  offer  of  sale  of  an  adulterated  article  of  food,  to  be 
sufficient,  should  allege  the  article  with  which  it  was  adulterated.  And  where  it 
was  alleged  that  flour  was  the  article  adulterated,  and  the  proof  showed  that  it  was 
adulterated  by  being  mixed  and  intermingled  with  corn  meal,  Held,  the  information 
should  have  alleged  that  the  flour  was  adulterated  with  a  certain  portion  of  com 
meal,  and  that  said  meal  was  a  substance  which  did  reduce  and  lower  or  injuriously 
affect  the  quality  of  the  flour;  or  it  should  have  alleged  that  the  flour  was  adulterated 
with  meal,  which  was  an  inferior  or  cheaper  substance  than  the  flour  with  which  it 
was  mixed. 
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2.    Same— Labeling  Mixtures  of  Food— Police  Fowez^-Oneroae  Legislatioii. 

It  is  competentj.  under  the  police  power  of  the  State,  to  enact  a  law  stating  in  dis- 
tinct terms,  that  if  any  person  shall  adulterate  any  article  of  food  or  drink  (naming 
the  article)  with  any  other  substance  without  labeling  the  same,  such  person  shall 
be  guilty  of  an  offense;  but  it  is  not  competent  for  the  Legislature  to  make  criminal 
the  mixing  or  mingling  of  articles  of  food  which  are  wholesome  and  nutritious,  and 
prohibit  the  sale  thereof.  But  our  statute,  article  432,  is  too  general  in  terms,  in  that 
it  embraces  all  articles  of  food  and  drink;  and  it  is  extremely  onerous  in  requiring 
healthy  articles  of  food,  etc.,  when  mingled,  to  be  labeled.  To  be  enforcible,  the  act 
should  have  named  the  particular  article  the  adulteration  of  which  is  prohibited 
from  manufacture  and  sale  unless  labeled. 

Appeal  from  the  County  Court  of  Parker.  Tried  below  before  Hon. 
A.  H.  CuLWELL,  Special  Judge. 

Appeal  from  a  conviction  for  fraudulently,  etc.,  manufacturing  and 
offering  for  sale  an  adulterated  article  of  food;  penalty,  a  fine  of  $100. 

The  charging  part  of  the  information  is  set  out  in  the  opinion.  De- 
fendant's motion  to  quash  the  same  was  overruled. 

No  statement  necessary. 

Martin  &  FUnary  and  0.  A,  McCall,  for  appellant. — The  mere  mixing 
of  two  kinds  of  flour  of  the  same  consistency  and  quality,  the  one  being 
cheaper  than  the  other,  and  selling  the  same,  can  not  under  any  phase 
of  the  statute  constitute  adulteration  of  food,  and  the  court  erred  in  so 
holding.  It  is  admitted  without  contradiction  that  the  com  flour  and  the 
wheat  flour  are  of  the  same  strength,  quality,  and  consistency.  Com.  v. 
Hartman,  19  Pa.  Co.  Ct.  R.,  97,  6  Pa.  Dist.  R.,  136;  People  v.  Marx,  51 
Am.  Rep.  (99  X.  Y.,  377),  34;  In  the  matter  of  Jacobs,  60  Am.  Bep.  (99 
N.  Y.,  98),  636. 

Adulteration  statutes,  according  to  the  books,  have  two  objects  in  view: 
first,  the  prevention  of  the  sale  of  food  and  drink  that  may  be  injurious 
to  health ;  second,  the  prevention  of  fraud  upon  the  public  in  the  sale  of 
articles  of  food  and  drink.  In  all  cases  where  the  article  is  injurious  to 
health,  that  fact  must  be  alleged  and  proven.  In  all  cases  where  the  pre- 
vention of  fraud  upon  the  public  is  the  purpose  of  the  statute,  either  the 
fraud  must  be  alleged  and  proven,  or  the  Legislature  must  name  or  de- 
fine an  act  to  be  an  adulteration  which  the  courts  would  adjudge  to  be  a 
fraud.  This  classification  does  not  include  certain  statutes  which  wholly 
prohibit  the  sale  of  certain  named  articles  or  mixtures.  In  some  cases 
the  courts  have  held  that  the  Legislature  may  do  this  in  the  exercise  of 
police  power,  but  these  statutes  are  not  strictly  adultera'tion  statutes. 
This  court  will  observe  that  the  statutes  concerning  the  adulteration  of 
food  have  seven  different  subdi^a8ions,  and  the  defendant  in  this  cause, 
by  his  exceptions,  strove  to  compel  the  State  in  her  information  to  state 
under  which  clause  or  subdivision  she  intended  to  prosecute  the  de- 
fendant. Those  exceptions  were  all  overruled.  This  we  think  was  clear 
error.  The  defendant,  however,  being  anxious  to  secure  an  opinion  on 
the  merits  of  the  case  in  order  that  he  might  know  whether  he  could,  as 
manager  of  the  Crystal  Palace  Mills,  lawfully  continue  the  manufacture 
and  sale  of  this  flour,  agreed  with  the  county  attorney  that  this  prosecu- 
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tion  was  brought  under  section  2,  subdivision  b,  or  article  432  of  the 
Revised  Statutes  of  1895 :  "If  any  inferior  or  cheaper  substance  or  sub- 
stances have  been  substituted  wholly  or  in  part  for  the  article."  The 
county  attorney  insisted  that  the  act  of  the  defendant  was  a  violation  of 
that  subdivision  of  the  definition  of  adulteration,  and  no  other.  The 
defendant  denied  that  it  was  a  violation  of  said  subdivision,  and  more- 
over, if  it  were,  then  said  subdivision  under  such  a  construction  would 
be  so  restrictive  of  trade  and  so  hamper  trade  as  to  be  violative  of  the 
Constitution.  It  was  proven  by  the  Sta-te  and  not  denied  by  the  defend- 
ant that  he  manufactured  an  article  of  flour  as  manager  of  the  Crystal 
Palace  Mills,  and  sold  it,  consisting  of  ninety  parts  of  wheat  flour  and 
ten  parts  of  com  flour;  that  the  com  flour  was  obtained  first  by  grinding 
the  com  and  then  bolting  from  the  meal  all  bran,  germ,  and  darker  par- 
ticles, leaving  pure  flour  of  corn,  the  same  being  of  the  same  quality, 
strength,  and  consistency  as  flour  obtained  from  wheat.  The  only  dif- 
ference between  the  flours,  according  to  the  proof,  is  that  the  com  flour 
is  cheaper  than  the  wheat  flour.  The  question  then  is,  is  it  an  adultera- 
tion of  food  to  mix  and  sell  two  articles  of  food  which  are  of  the  same 
quality,  strength,  and  consistency,  the  one  being  merely  cheaper  than 
the  other.  It  seems  clear  that  this  act  of  the  defendant  could  not  be  a 
violation  of  section  1,  subdivision  b,  article  432,  for  the  undisputed 
proof  shows  that  the  mixing  of  the  two  flours  did  not  reduce  or  lower  or 
affect  its  quality  or  strength  as  is  required  in  said  section.  Section  1 
reads  as  follows:  "If  any  substance  or  substances  has  or  have  been  mixed 
with  it  so  as  to  reduce  or  lower  or  injuriously  affect  its  quality  or 
strength.''  It  was  conceded  that  it  was  not  a  violation  of  section  3  of 
said  subdivision,  because  nothing  was  extracted  from  the  article,  nor  a 
violation  of  section  4  of  said  subdivision,  because  it  was  not  said  to  be 
an  imitation  of  flour,  but  was  a  mixture  of  two  flours,  and  was  flour,  and 
was  sold  as  such.  It  is  not  possible  to  claim  that  it  was.  or  the  action  of 
the  defendant  was,  a  violation  of  any  subsequent  section  of  the  said  sub- 
division. 

The  court  will  observe  that  the  statute  on  which  this  prosecution  was 
based  does  not  say  that  the  defendant  should  do  the  act  with  fraudulent 
intent,  though  some  of  the  other  articles  in  regard  to  the  adulteration 
of  food  and  drink  do  use  that  term.  The  statute  under  which  the  de- 
fendant was  convicted  uses  only  the  term  "knowingly."  The  information, 
however,  charged  that  he  did  it  fraudulently  as  well  as  knowingly.  The 
allegation  as  to  fraud  seems  to  be  surplusage  and  unnecessary.  Adultera- 
tion of  food  in  its  general  sense  seems  to  be  defined  to  be  an  adding  of 
some  cheaper  or  baser  substance,  or  the  extracting  of  some  necessary  con- 
stituent, so  that  the  article  adulterated  is  thereby  rendered  impure,  sjm- 
rious,  or  inferior.  Now,  it  can  not  be  contended  that  the  act  of  the  de- 
fendant is  a  fraud,  or  that  it  rendered  the  article  impure,  spurious,  or 
inferior.  It  was  the  mere  mixing  of  two  articles  of  the  same  quality, 
strength,  and  consistency,  the  one  being  merely  cheaper  than  the  other. 
38  Texas  Crim.  App. — 34 
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Would  it  be  an  adulteration  of  food  to  mix  two  grades  of  wheat,  or  of 
rice  or  molasses,  and  make  an  article  of  food  and  sell  the  same?  If  it 
be  an  adulteration  to  mix  these  two  articles  which  are  of  the  same  quality, 
strength,  and  consistency,  merely  because  the  com  flour  is  cheaper  than 
the  wheat  flour,  then  to-morrow,  if  the  com  flour  should  rise  to  a  price 
equal  to  the  wheat  flour,  it  would  be  no  adulteration  to  do  this  act.  If 
this  be  the  construction  that  is  to  be  put  upon  section  2,  subdivision  b, 
of  ari;icle  432  of  the  Penal  Code,  then  we  say  that  we  think  said  article  is 
so  restrictive  of  trade  and  violative  of  the  personal  liberty  of  the  citizen 
as  to  be  unconstitutional.  Again,  if  we  are  wrong  in  our  construction, 
still  we  say  that  the  act  of  the  defendant  was  the  mere  mixing  of  two 
articles  of  food,  and  not  a  substitution  of  the  one  in  whole  or  in  part 
for  the  other,  and  the  Legislature  prohibits  the  mixing  of  two  articles  of 
food  only  when  the  mixing  reduces  or  lowers  or  injuriously  aflfects  its 
quality  or  strength.  See  sec.  1,  subdiv.  b,  art.  432,  Penal  Code.  If  its 
quality  or  strength  is  not  affected  by  mixing  the  two  articles,  but  remains 
the  same,  then  there  would  be  neither  sense  nor  reason  in  prohibiting  the 
sale  of  the  mixture,  and  this  the  Legislature  does  not  attempt  to  do. 
The  Legislature  intended  to  draw  a  distinction  between  a  mixing  of 
two  articles  of  food  and  a  substitution  of  one  article  for  another  in  whole 
or  in  part,  as  will  be  seen  by  an  inspection  of  the  two  articles  of  the  stat- 
ute above  cited.  The  act  of  the  defendant  was  unquestionably  the  mix- 
ing of  two  articles  of  food.  If  it  were  the  substitution  of  one  article  for 
another,  then  it  was  the  substitution  of  an  article  of  the  same  quality, 
strength,  and  consistency,  and  was  therefore  the  same  as  the  unmixed 
article.  We  offered  to  prove  that  the  mixture  was  healthfid  and  pal- 
atable. 

The  defendant  earnestly  asks  the  court  for  a  ruling  upon  the  merits 
of  the  matter  for  future  guidance  in  the  management  of  the  business  he 
represents. 

W,  W,  Walling  and  Mann  Trice,  Assistant  Attomey-General,  for  thb 
State,  cited  Sanchez  v.  State,  27  Texas  Crim.  App.,  14;  Penal  Code,  arts. 
427,  432;  4  Am.  Crim.  Rep.,  16,  22;  7  Id.,  32;  McClain's  Crim.  Law^ 
sec.  33. 

HENDERSON,  Judge.— Appellant  was  convicted  of  knowingly  and 
fraudulently  adulterating  an  article  of  food,  and  his  punishment  assessed 
at  a  fine  of  $100 ;  hence  this  appeal. 

As  appellant  made  a  motion  to  quash  the  information,  and  assigns  the 
refusal  of  the  court  to  quash  the  same  as  error,  we  will  set  out  the  charg- 
ing part  of  the  information,  to  wit:  "That  H.  B.  Dorsey  did  then  and 
there  knowingly  and  fraudulently  manufacture,  offer  for  sale,  and  sell 
a  certain  article  of  food,  to  wit,  flour,  which  was  then  and  there  known 
by  him,  the  said  H.  B.  Dorsey,  to  be  adulterated,  contrary,"  etc.  There 
are  two  statutes  pertaining  to  this  subject,  under  either  of  which  the 
indictment  may  have  been  drawn.     The  first  is  article  427,  Penal  Code 
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1895,  which  provides,  "If  any  person  shall  fraudulently  adulterate,  for 
the  purpose  of  sale,  any  substance  intended  for  food,  *  *  *  with 
any  substance  injurious  to  health,  he  shall  be  punished  by  fine  not  less 
than  $50  nor  more  'than  $500."  Article  430  provides,  "No  person  shall 
within  this  State  manufacture,  offer  for  sale,  or  sell  any  article  of  food, 
which  is  by  him  known  to  be  adulterated  within  the  meaning  of  this  law;" 
and  the  punishment  assessed  is  a  fine  not  exceeding  $100.  Article  432 
of  the  Penal  Code  undertakes  to  more  specifically  define  the  meaning  of 
the  term  "adulteration,"  and  in  what  it  consists.  As  to  foods  or  drinks, 
the  following  are  the  provisions  necessary  to  be  quoted,  so  far  as  appli- 
cable to  this  case:  "(1)  If  any  substance  or  substances  has  or  have  been 
mixed  with  it  so  as  to  reduce  or  lower  or  injuriously  affect  its  quality  or 
strength.  (2)  If  any  inferior  or  cheaper  substance  or  substances  have 
been  substituted  wholly  or  in  part  for  the  article."  "(6)  If  it  be  colored! 
or  coated  or  polished  or  powdered,  whereby  damage  is  concealed,  or  it  ia 
made  to  appear  better  than  it  really  is,  or  of  greater  value."  Appended 
to  this  article  is  the  following :  "Provided,  that  the  State  health  officer 
may,  with  the  approval  of  the  Governor,  from  time  to  time  declare  certain 
articles  or  preparations  to  be  exempt  from  the  provisions  of  this  law;  and 
provided  further,  that  the  provision  of  this  act  shall  not  apply  to  mix- 
tures or  compounds  recognized  as  ordinary  articles  of  food,  provided 
the  same  are  not  injurious  to  health,  and  that  the  articles  are  distinctly 
labeled  as  a  mixture,  stating  the  components  of  the  mixture."  The  proof 
in  this  case  shows  (which  was  admitted  by  appellant)  that  the  adultera- 
tion was  of  flour;  that  is,  flour  and  meal  were  mixed  or  mingled  together 
by  a  bolting  process  which  was  in  operation  in  defendant's  flouring  mill. 
The  mixture  or  compound  contained  90  per  cent  of  flour  and  10  per  cent 
of  corn  meal. 

The  contention  of  the  defendant  as  to  the  indictment  is  that  it  should 
have  stated  how  the  adulteration  was  made;  that  is,  the  contention  is  that 
it  was  necessary  to  prove  an  admixture  or  adulteration  of  the  flour,  and  to 
show  how  the  same  was  adulterated,  by  evidence,  and  that  the  indictment 
should  have  contained  the  allegations,  so  as  to  put  appellant  on  notice 
of  what  he  was  charged  to  answer.  For  instance,  in  this  case  it  is  in- 
sisted that  the  indictment  shbuld  have  alleged  that  the  flour  was 
adulterated  with  a  certain  portion  of  com  meal,  and  that  said  meal  was 
a  substance  such  as  to  reduce  or  lower  or  injuriously  affect  the  quality 
of  the  flour,  or  that  said  flour  was  adulterated  with  meal,  which  was  an 
inferior  or  cheaper  substance  than  the  flour  with  which  it  was  mixed. 
It  occurs  to  us^that  this  contention  is  sound.  There  are  a  number  of 
articles  or  substances  which  might  be  intermingled  with  flour  so  as  to 
reduce  or  lower  or  injuriously  affect  its  quality  or  strength,  or  which  are 
of  an  inferior  or  cheaper  character;  and  under  our  system  of  criminal 
pleading  the  appellant  should  have  been  charged  with  the  particular  sub- 
stance with  which  the  article  in  question  was  adulterated,  so  that  he 
might  be  prepared  to  meet  the  State's  case. 
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We  take  it  that  the  indictment  in  question  was  brought  under  article 
430,  and  not  under  article  427,  inasmuch  as  there  is  no  allegation,  nor 
does  the  proof  indicate  that  the  meal  shown  to  have  been  mixed  with 
the  flour  was  injurious  to  health.  In  fact,  the  contrary  appears.  It  fur- 
ther appears  from  the  evidence  in  the  case  that  both  compounds  which 
are  claimed  to  constitute  the  adulteration  are  recognized  as  ordinary 
articles  of  food,  and  are  not  injurious  to  health.  In  such  case,  under  the 
provisions  of  the  law,  if  such  articles  are  mixed  together,  and  are  dis- 
tinctly labeled  as  a  mixture,  the  person  manufacturing  such  article  is 
not  indictable.  It  would  therefore  seem  to  follow  that  the  indictment,  to 
be  good  under  this  article,  should  negative  the  fact  that  such  substances 
or  articles  of  food,  when  combined  so  as  to  produce  a  wholesome  article 
of  food,  were  properly  labeled.  Of  course,  it  is  competent,  under  the 
police  power  of  the  State,  for  the  Legislature  to  pass  an  act  stating  in 
distinct  terms,  as  to  any  article  of  food  or  drink,  that  if  any  person,  etc., 
shall  adulterate  such  article  (naming  it)  with  any  other  substance,  with- 
out labeling  same,  such  person  shall  be  guilty  of  an  offense.  We  under- 
stand this  to  be  the  nile  laid  down  by  the  authorities.  Some  of  the 
legislation  is  based  on  the  adulteration  of  articles  of  food  or  drink  which 
are  unwholesome  or  injurious,  and  this  appears  to  be  provided  against  in 
article  427  of  our  statute.  Other  legislation  is  aimed  at  the  prevention  of 
frauds  on  the  public,  to  prevent  palming  off  on  them  an  article  of  food 
other  or  different  from  that  which  they  are  led  to  believe  they  are  pur- 
chasing; and  as  to  the  latter,  the  authorities  appear  to  hold  that  it  is 
competent  for  the  Legislature  to  prohibit  the  mixture  or  compound  al- 
together, though  it  may  not  be  injurious  or  unwholesome.  See  Powell  v. 
Com.,  114  Pa.  St.,  265,  7  Atl.  Rep.,  913,  and  authorities  there  cited; 
W^aterbury  v.  Ne^-ton,  50  N.  J.  Law,  534,  14  Atl.  Bep.,  604;  Palmer  v. 
State,  39  Ohio  St.,  236.  We  would  not  be  understood  as  indorsing  the 
doctrine  laid  down  in  the  above  authorities.  The  courts  have  gone  to 
great  length  in  upholding  legislation  under  the  police  power.  In  some 
decisions  it  has  been  so  magnified  as  to  be  regarded  as  almost  omnipotent. 
We  do  not  agree  to  the  doctrine  that  under  this  power,  or  any  other,  the 
Legislature  can  make  criminal  the  mixture  or  mingling  of  articles  of 
food  which  are  wholesome  and  nutritious,  and  prohibit  the  sale  thereof. 
We  can  add  nothing  to  the  dissenting  opinion  of  Judge  Gordon  in  the 
case  of  Powell  v.  Commonwealth,  supra.  We  do  agree  to  this  proposition, 
that  the  Legislature,  when  such  articles  (namely,  articles  of  wholesome 
and  nutritious  food)  are  mixed  and  intermingled,  can  require  that  the 
product  be  labeled,  showing  the  component  elements  thereof,  and  pun- 
ish a  failure  to  so  label.  We  further  hold  that  the  present  act  of  the 
Legislature  on  the  subject  is  too  general  in  its  terms.  It  simply  em- 
braces all  articles  of  food  or  drink,  without  naming  any,  and  makes  the 
mixture  of  any  articles  of  food,  however  nutritious,  without  labeling  the 
product,  an  offense.  A  great  many  articles  of  food  are  mixed  and  com- 
bined together,  and  such  combinations  are  not  only  harmless,  but  are 
healthy,  as  articles  of  food ;  and  to  require  all  such  articles  to  be  labeled. 
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so  as  to  show  the  constituent  elements  cfomposing  the  same,  it  occurs  to 
us,  is  extremely  onerous  legislation.  We  hold  that  an  act  on  this  sub- 
ject, to  be  enforced,  should  name  the  particular  article  of  food,  the  adul- 
teration of  which  is  prohibited  by  the  Legislature,  and  which  is  required 
to  be  labeled.  In  all  the  cases  on  this  subject  which  have  come  to  our 
notice,  the  Legislature  appears  to  have  directed  the  law  to  some  particular 
article  of  food  or  drink.  For  instance,  in  the  Powell  Case,  supra,  the  act 
was  for  the  purpose  of  prohibiting  the  manufacture  of  oleomargarine. 
Now,  as  bearing  on  the  subject  before  us,  we  hold  that  it  would  be  en- 
tirely competent  for  the  Legislature,  by  an  act,  to  prohibit  the  sale,  etc., 
of  flour  mixed  with  meal,  or  any  other  wholesome  article,  without  prop- 
erly labeling  the  product  of  such  combination.  They  have  not  done  this. 
The  prosecution  is  attempted  to  be  maintained  under  the  general  act  to 
prohibit  the  intermixing  of  all  foods.  We  do  not  believe  that  it  was  com- 
petent for  the  Legislature  to  do  this. 

The  judgment  is  reversed,  and  the  prosecution  ordered  dismissed. 

Reversed  and  ordered  dismissed. 


Bob  Jones  v.  The  State. 

No.  1402.    Decided  January  19,  1898. 

1.  Local  Option  Election— Publication  of  Order  Declaring  the  Besult. 

It  is  eflsential  to  the  validity  and  legal  operation  of  local  option  that  the  order  of 
the  commissioners  court,  declaring  the  result  of  the  election,  should  have  been  pub- 
lished, in  one  of  the  modes  and  for  the  length  of  time  provided  by  article  3391,  Re- 
vised Statutes;  and  it  is  also  essential  that  8uch  fact  of  publication  be  proved  on  a 
trial  for  violation  of  local  option;  and  the  burden  to  do  so  is  upon  the  State. 

2.  Same— Publication,  How  Proved. 

Where  the  fact  of  publication  of  the  order  declaring  the  result  has  been  entered 
of  record  upon  the  minutes  of  the  commissioners  court,  a  certified  copy  of  the  same 
is  prima  facie  evidence  of  publication.     Or  the  fact  may  be  proved  by  the  news- 
papers containing  the  publication. 
8.    Parol  Evidence  of  Lost  Publication— Charge  of  Court. 

On  a  trial  for  violation  of  local  option,  where  the  State  proved  by  the  parol  tes- 
timony of  the  publisher  of  the  newspaper  and  the  county  judge  the  fact  of  the  pub- 
lication, but  that  the  published  orders  were  lost;  Held,  error  for  the  court  to  as- 
sume and  charge  the  jury  that  local  option  was  in  force  and  effect  in  the  particular 
territory.  Under  the  facts  above  stated,  it  was  the  province  of  the  jury  alone  to  de- 
termine the  fact  of  the  publication  of  the  order  declaring  the  result  of  the  election. 

Appeal  from  the  County  Court  of  Collin.  Tried  below  before  Hon. 
M.  6.  Abernathy,  County  Judge. 

Appeal  from  a  conviction  for  a  violation  of  local  option ;  penalty,  a  fine 
of  $25,  and  twenty  days  imprisonment  in  the  county  jail. 

No  statement  necessary. 

Abernathy  &  Beverly,  for  appellant. 

T.  8.  Mangum,  County  Attorney,  and  Matui  Trice,  Assistant  Attor- 
ney-General, for  the  State. 
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DAVIDSON,  Judge. — Appellant  was  convicted  of  violating  the  local 
option  law,  and  his  punishment  assessed  at  a  fine  of  $25  and  twenty  days 
confinement  in  the  county  jail;  hence  this  appeal. 

Article  3391,  Revised  Statutes  1895,  provides:  "The  order  of  court 
declaring  the  result  and  prohibiting  the  sale  of  such  liquors  shall  be  pub- 
lished for  four  successive  weeks  in  some  newspaper  published  in  the 
county  wherein  such  election  has  been  held,  which  newspaper  shall  be 
selected  by  the  county  judge  for  that  purpose.  If  there  be  no  newspaper 
published  in  the  county,  then  the  county  judge  shall  cause  publication 
to  be  made  by  posting  copies  of  said  order  at  three  'public  places  within 
the  prescribed  limits  for  the  aforesaid  length  of  time,"  etc.  It  is  clear 
from  this  provision  that,  until  the  order  has  been  published  the  length 
of  time  required,  that  prohibition  can  not  take  effect  in  the  county,  pre- 
^cinct,  etc.  It  is  absolutely  necessary,  therefore,  that  the  publication  of 
this  order  in  one  of  the  modes  prescribed  by  this  article  should  be  proved 
upon  the  trial  of  any  person  accused  of  violating  the  local  option  law. 
Said  article  further  provides:  "The  fact  of  publication  in  either  mode 
shall  be  entered  by  the  county  judge  on  the  minutes  of  the  commission- 
ers court.  And  entry  thus  made,  or  a  copy  thereof  certified  under  the 
hand  and  seal  of  the  clerk  of  the  county  court,  shall  be  held  suflBcient 
prima  facie  evidence  of  such  fact  of  publication."  Art.  3391,  supra.  In 
the  case  before  us  no  such  entry  was  introduced  in  evidence.  The  State, 
however,  proposed  to  establish  the  fact  of  publication  as  required  by 
law  through  the  parol  testimony  of  the  witness  John  H.  Bingham,  who 
testified  "that  he  published  for  four  consecutive  weeks  an  order  of  the 
Commissioners  Court  of  Collin  County  in  reference  to  local  option  in 
justice  precinct  No.  8;  that  he  had  the  orders  in  court,  which  were  pub- 
lished by  him,  and-  that  they  were  lost,  and  after  diligent  search  he  can 
not  find  them.^^  M.  6.  Abernathy  testified  that  ^^e  was  county  judge 
of  Collin  County,  and  remembered  the  copies  of  the  paper  testified  to  by 
the  witness  John  H.  Bingham,  and  these  papers  contained  copy  of  the 
order  of  the  commissioners  court  prohibiting  the  sale  of  intoxicating 
liquor  in  the  justice  precinct  No.  8,  Collin  County. 

The  court  charged  the  jury  that  local  option  was  in  force  and  effect  on 
the  10th  day  of  December,  1896,  in  Collin  County,  in  justice  precinct 
No.  8  of  said  county.  Appellant  excepted  to  this  charge  at  the  time,  be- 
cause it  was  the  province  of  the  jury  to  find  this  fact,  and  not  the  court. 
We  are  of  opinion  that  the  exception  was  well  taken.  The  burden  of 
proof  was  upon  the  State  to  establish  the  fact  that  this  order  had  been 
published  as  required  by  law.  A  prima  facie  case  could  have  been  made 
by  introducing  in  evidence  the  entry  of  the  county  judge  above  alluded 
to,  that  such  order  had  been  published  as  required  by  law;  and,  if  this 
had  been  done,  the  burden  would  have  been  upon  the  appellant  to  estab- 
lish the  fact  that  the  order  had  not  been  published  as  the  law  required. 
The  State  did  not  do  this  (and  we  are  not  aware  whether  there  was  such 
an  entry  or  not),  but  failed  to  introduce  this  entry;  and,  as  before  stated, 
the  burden  of  proof  was  upon  the  State  to  establish  the  fact  that  the  order 
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had  been  published  as  required  by  law.  The  court's  charge  assumed  the 
credibility  of  the  witnesses,  and  that  Abernathy  was  absolutely  correct 
when  he  swore  that  the  orders  alluded  to  by  Bingham  were  those  required 
to  be  published  by  law.  Bingham  says  he  published  some  orders  relating 
to  local  option  in  justice  precinct  No.  8,  and  that  they  were  lost.  Aber- 
nathy says  that  these  orders  were  those  required  by  the  statute  pertaining 
to  this  particular  election.  The  charge  assumes  that  neither  Bingham 
nor  Abernathy  could  be  mistaken.  We  are  of  opinion  that  the  contention 
of  appellant  is  correct.  If,  however,  the  entry  above  alluded  to  had  been 
introduced  in  evidence,  and  no  testimony  contesting  its  correctness,  the 
court  would  have  committed  no  error  in  assuming  that  local  option  was 
in  force  in  precinct  No.  8. 

For  the  errOr  above  discussed,  the  judgment  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded, 

[Note. — A  motion  for  rehearing,  filed  by  T.  S.  Mangum,  county  at- 
torney of  Collin  County,  was  overruled  without  a  written  opinion. — ^Ee- 
porter.] 


C.  Livingston  v.  The  State. 

No.  1521.    Decided  January  19,  1806. 

1.  Befnsed  Instructions— Practice  on  Appeal. 

Where  requeated  instructions  are  refused,  and  the  action  of  the  court  in  refusing 
them  is  brought  forward  in  the  motion  for  new  trial,  this  will  require  a  consideration 
of  the  matter  on  appeal. 

2.  Theft  by  Servant  or  Employe— Possession  and  Ownership— Temporary 

Custody,  etc. 
A  servant  or  employe  who  is  in  temporary  custody  or  control  of  the  property  of 
his  employer,  does  not  have  such  possession  as  in  any  sense  to  constitute  him  the 
owner  or  possessor  as  against  the  ownership  or  possession  of  his  employer  or  master; 
the  ownership  and  possession  remains  in  the  employer  or  master,  and  a  fraudulent 
taking  of  the  property  by  such  employe  or  servant,  without  the  consent  of  the  mas- 
ter or  employer,  is  theft.  In  the  case  stated,  an  indictment  charging  theft  by  a 
bailee  could  not  be  maintained. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  Hon. 
Kenneth  Foree,  County  Judge. 

Appeal  from  a  conviction  for  theft  of  a  razor  and  pair  of  clippers,  of 
the  value  of  $1 ;  penalty,  ten  days  imprisonment  in  the  county  jail. 

The  special  requested  instructions  of  defendant  which  were  refused 
were  as  follows,  viz. : 

^^1.  You  are  instructed,  that  if  you  believe  from  the  evidence  that 
defendant  had  the  care  and  con<trol  or  custody  of  the  clippers  and  razor 
at  the  time  he  is  alleged  to  have  stolen  them,  you  will  acquit  him.  If  you 
have  a  reasonable  doubt  of  this,  you  will  acquit  him. 


I  38    53.5 
39    200 


Digitized  by  LjOOQiC 


536  38th  Texas  Cbiminal  Bbpobts.  [Dallas, 

"2.  You  are  instructed,  that  if  defendant  was  rightfully  in  possession 
or  had  the  care  or  control  of  the  clippers  and  razor  before  he  delivered 
them  to  Louis  Michelson,  the  second-hand  man,  or  was  rightfully  in  pos- 
session of  them  when  he  delivered  them  to  Michelson,  although  you  be- 
lieve him  guilty  of  embezzlement  or  other  crime,  you  will  acquit  him. 

"3.  You  are  instructed  that  the  defendant  could  not  have  held  pos- 
session of  the  razor  and  clippers  rightfully  at  the  time  of  or  just  before 
their  delivery  to  Michelson,  and  been  guilty  of  theft.  If  he  had  actual 
control,  care,  or  possession  of  the  property  rightfully  at  the  time,  even 
though  he  held  the  property  for  E.  M.  Jones,  he  would  not  be  guilty  of 
theft,  and  if  you  have  a  reasonable  doubt  of  this,  you  will  acquit  him.*' 

[No  briefs  on  file  for  appellant.] 

Mann  Trice,  Assistant  Attorney-General,  for  the  State.  * 

HEXDERRON,  JrDGE.— Appellant  was  convicted  of  the  theft  of  per- 
sonal property  under  the  value  of  $50,  and  his  punishment  assessed  at 
ten  days  imprisonment  in  the  county  jail ;  hence  this  appeal. 

What  appears  to  be  bills  of  exception  were  filed  long  after  the  adjourn- 
ment of  the  term  of  court  at  which  said  case  was  tried,  and  no  excuse  is 
shown  for  the  failure  to  file  them  within  the  time  authorized  by  law. 
However,  nearly  all  of  said  bills  relate  to  the  charge  of  the  court,  and 
the  failure  of  the  court  to  give  certain  special  instructions  requested, 
and  these  matters  are  brought  forward  in  a  motion  for  a  new  trial.  We 
therefore,  under  the  rule  heretofore  laid  down,  have  to  consider  said 
refused  charges.  The  charges  refused  relate  to  the  question  of  possession; 
it  being  contended  by  appellant  that  the  proof  shows  that  at  the  time 
of  the  alleged  theft  he  (appellant)  was  in  possession  of  the  property 
charged  to  have  been  stolen,  and  therefore,  under  this  indictment,  could 
not  be  convicted  of  theft.  At  any  rate,  it  is  contended,  the  proof  of  pos- 
session in  him  (appellant)  was  such  as  to  require  the  court  to  give  the 
charges  requested  on  the  subject,  this  being  a  misdemeanor  case.  It  is 
true  that  the  appellant,  in  his  testimony,  says:  "I  had  charge  of  the 
shop  while  Jones  and  Myers  were  gone.  I  had  full  control,  care,  and 
possession  of  the  shop,  and  all  the  goods,  implements,  and  furniture  in 
the  shop.  I  had  full  control,  care,  and  possession  of  the  razor  and  pair  of 
clippers  in  question."  But  this  testimony  is  to  be  taken  in  connection 
with  the  other  evidence  bearing  upon  this  point.  The  testimony  on  the 
part  of  the  State  shows  that  the  propert}'  stolen  was  a  razor  and  a  pair 
of  clippers — tools  used  in  the  barber  shop.  The  shop  in  question  was 
owned  by  E.  M.  Jones,  and  appellant  and  one  Myers  were  his  employes. 
All  the  property  in  the  shop,  so  far  as  the  record  discloses,  belonged  to 
Jones.  When  Jones  was  temporarily  absent  from  the  shop  (which  some- 
times occurred),  either  flyers  or  appellant  (whichever  happened  to  be 
present),  was  left  in  charge  of  the  shop,  but  had  no  particular  charge, 
except  a  mere  custody  such  as  pertains  to  an  employe  or  servant,  and  had 
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no  power  to  sell  or  dispose  of  the  goods.  Technically,  the  evidence  for 
the  State  makes  it  clear  (and  this  is  not  gainsaid  by  any  testimony  for  the 
defense)  that  he  was  not  in  possession  of  the  goods,  but  simply  in  tempo- 
rary custody  as  an  employe  or  servant.  It  is  well  settled  that  a  clerk  in 
a  store,  with  power  to  sell  goods,  can  be  guilty  of  the  theft  of  the  goods. 
In  law,  he  is  not  held  to  be  in  possession  of  the  goods,  except  as  a  servant, 
the  possession  being  in  his  employer.  Applying  that  rule  to  this  case,  we 
simply  find  that,  when  the  whole  record  is  looked  to,  appellant  was  em- 
ployed to  work  for  Jones;  that  Jones  was  absent  about  two  hours  and  a 
half,  and,  while  gone,  appellant  took  the  goods  charged  to  have  been 
stolen.  Now,  if,  while  appellant  was  there,  in  the  absence  of  the  owner, 
some  thind  party  has  committed  a  theft  of  the  articles  in  question,  the 
indictment  need  only  have  alleged  the  possession  in  the  owner,  Jones — 
ignoring  the  employe  entirely.  See  Whitens  Penal  Code,  art.  858,  note  4, 
and  authorities  there  cited.  Testing  this  matter  by  another  provision  of 
the  Code,  could  it  be  said  that  appellant  at  the  time  of  the  alleged  theft, 
under  the  proof,  was  in  any  sense  a  bailee  of  the  property?  If  he  was, 
then  it  might  be  insisted  that  he  should  have  been  indicted  under  article 
877  of  the  Penal  Code,  and  not  under  article  858,  with  reference  to  theft 
generally;  and,  if  such  be  the  case,  then  the  requested  charge  should  have 
been  given.  In  our  opinion,  he  was  in  no  sense  a  bailee,  and  an  indict- 
ment charging  him  with  theft  as  a  bailee  could  not  have  been  sustained. 
See  Malz  v.  State,  36  Texas  Crim.  Rep.,  447.  While  it  is  true  that  ap- 
pellant testified  that  he  was  in  possession  of  the  shop  and  the  articles 
therein,  when  viewed  in  the  light  of  all  the  testimony  in  the  case  he  evi- 
dently meant  that  he  simply  had  the  custody  thereof.  In  his  testimony, 
defendant  refers  to  no  contract,  agreement,  or  arrangement  between  him- 
self and  the  owner  which  would  place  him  in  the  legal  possession  and  con- 
trol of  the  goods  as  a  bailee. 

We  are  of  opinion  that  appellant  was  in  no  wise  injured  by  the  refusal 
of  the  court  to  give  the  special  instructions  requested,  and  the  court 
acted  properly  in  refusing  to  give  the  same.    The  judgment  is  affirmed. 

Affirmed. 


Chakley  Wolfe  v.  The  State. 

No.  1496.    Decided  January  26,  1898. 

1.  Local  Option— Evidence. 

See  the  opinion  for  facts  stated,  which  the  court  hold  amply  sufficient  to  support 
a  conviction  for  a  violation  of  local  option. 

2.  Same— Principal— Charge  of  the  Court,  as  to  "Keeping  Watch." 

On  a  trial  for  violating  local  option,  where  the  evidence  showed  that  defendant  was 
employed  in  the  establishment  to  look  after  and  keep  a  check  on  the  sales  made  by 
the  sdlers,  who  were  all  negroes,  and  that  on  the  occasion  in  question  he  met  the 
several  parties,  who  were  entering  the  establishment  to  get  drinks,  and  refused  ad- 
mittance to  one  of  them  because  he  had  previously  "been  giving  people  away,"  that 
is,  as  a  witness  before  the  grand  jury;  Held,  the  evidence  authorized  a  charge  by  the 
court  as  to  a  principal  offender  "keeping  watch." 
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Appeal  from  the  Comity  Court  of  Hunt.  Tried  below  before  Hon. 
W.  H.  Eagsdale,  County  Judge. 

Appeal  from  a  conviction  for  violation  of  local  option;  penalty,  a  fine 
of  $100  and  sixty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

[No  brief  on  file  for  appellant.] 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellant  was  convicted  of  violating  the  local 
option  law,  and  his  punishment  assessed  si  a  fine  of  $100  and  sixty  days 
confinement  in  the  county  jail.  The  judgment  of  conviction  was  entered 
March  3,  1897. 

It  is  contended  that  the  evidence  does  not  support  the  conviction.  We 
are  of  opinion  that  it  does.  The  witnesses  Fisk  and  Aaron  testify  that 
they  and  one  M.  D.  Abbott  went  into  a  place  in  the  rear  of  a  restaurant, 
where  Aaron  purchased  beer,  and  treated  the  crowd.  The  witness  Aaron 
testified :  "When  we  got  to  the  door  entering  the  barroom  from  the  res- 
taurant, the  defendant  met  us,  and,  pointing  to  M.  D.  Abbott,  said,  *That 
man  can't  come  in  here.^  All  of  us  went  in,  except  Abbott.  I  bought 
the  beer,  and  treated  the  crowd."  Cross-examined,  he  said:  "A  negro 
waited  on  us.  I  paid  the  negro  for  the  beer.  Never  noticed  the  defend- 
ant while  we  were  at  the  bar,  drinking.  He  may  have  stepped  out  into 
the  restaurant."  Fisk  testified :  "Jim  Aaron  treated  me  and  others.  It 
was  Ijeer,  and  was  intoxicating.  The  room  where  we  got  the  beer  had  a 
bar,  and  was  fitted  up  with  saloon  fixtures.  When  we  started  to  enter 
the  room,  the  defendant  said,  ^That  man  can't  come  in  here.'  I  looked  to 
see  whom  he  meant,  and  saw  that  Abbott  had  stopped  outside  the  bar- 
room in  the  restaurant."  He  testified,  as  did  Aaron,  that  they  were 
waited  on  by  the  negro.  Abbott  testified  "that  he  went  with  the  parties 
on  the  invitation  of  Aaron  to  get  a  drink.  As  we  approached  from  the 
restaurant  to  the  little  room,  defendant  met  us,  and  remarked,  That 
man  can't  come  in  here.  He  has  been  giving  people  away.'  I  took  these 
remarks  to  be  directed  to  myself,  as  I  was  the  only  one  he  was  looking  at, 
and  he  stopped  in  the  door  ahead  of  me.  I  stepped  back,  towards  the 
front  of  the  restaurant,  and  sat  down.  Defendant  stood  about  the  door 
entering  the  barroom.  The  door  was  standing  about  half  open.  Some 
time  before  this,  I  had  been  subpoenaed  before  the  grand  jury,  and  ques- 
tioned under  oath  with  reference  to  violations  of  the  local  option  law.  I 
had  been  forced  in  this  way  to  give  some  parties  away."  On  cross-exam- 
ination he  said :  "I  think  the  defendant  stepped  in  the  little  room  after 
the  other  parties  went  in.  I  know  he  lingered  around  the  door,  and  could 
see  the  bar.  He  could  see  me  from  where  he  stood.  After  I  sat  down  I 
could  not  see  the  bar."  The  defendant  testified  in  his  own  behalf  as  to  these 
parties  going  to  the  place  mentioned,  but  denied  selling  them  anything, 
and  further  denied  having  any  interest  in  the  business.    He  testified :    "I 
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saw  Abbott  there.  I  told  him  he  could  not  come  in;  didn't  want  him  in 
there.  I  was  employed  to  stay  there  by  Joe  Kirby,  the  owner  of  the  busi- 
ness. I  was  not  employed  to  sell  anything.  Don't  know  who  did  the  sell- 
ing; never  asked  their  names.  I  worked  there  about  two  months.  Sev- 
eral parties  were  there  making  sales  while  I  was  employed.  They  were  all 
negroes.  I  never  hired  them.  My  duties  were  to  keep  a  check  on  the 
sales.  I  didn't  pay  any  attention  to  what  the  negroes  sold.  Only  counted 
the  money  in  the  cash  drawer  at  night.  I  generally  got  there  about  7  or  8 
o'clock  in  the  morning,  and  stayed  until  the  house  was  closed  at  night. 
They  kept  ginger  ale  and  cider  for  sale  there.  Kept  whisky  to  sell  on 
prescription.  Did  not  keep  beer.  The  cider  looked  like  beer.  I  stayed 
around  there^  and  read,  etc.,  during  the  day." 

That  the  sale  was  made  is  shown  by  the  State's  testimony  beyond  any 
controversy.  It  is  not  denied  that  it  was  beer,  as  testified  by  all  the  wit- 
nesses, except  the  defendant's  statement  that  beer  was  not  kept  there. 
He  seems  to  have  had  control  of  the  business.  If  beer  was  sold  as  testified 
by  the  State's  witnesses,  then  it  was  an  illegal  sale.  Under  the  facts  of 
this  case,  the  defendant  would  be  a  principal.  In  the  motion  for  a  new 
trial,  the  charge  of  the  court  is  criticised,  because  it  submits  the  law  of 
principals  in  regard  to  keeping  watch,  sales  by  aiding  and  encouraging 
the  parties  actually  selling,  etc.;  the  portion  criticised  being  that  with 
reference  to  keeping  watch,  etc.  If  there  had  been  an  exception  reserved 
to  the  action  of  the  court  in  giving  this  charge,  we  would  still  sustain  the 
action  of  the  court,  because,  under  the  testimony  of  Abbott  and  the  de- 
fendant, he  prohibited  Abbott  from  going  in,  because  he  had  been  giving 
them  away  in  regard  to  sales,  and  then  stood  in  the  door,  so  as  to  prevent 
Abbott  entering  the  place  where  the  liquor  was  sold.  No  errors  appear- 
ing, the  judgment  is  affirmed. 

Affirmed. 

[Note. — Appellant's  motion  for  rehearing  was  overruled  without  a 
written  opinion. — Eepori;er.] 


John  Higgtxs  v.  The  State. 

No.  1407.    Decided  January  26,  1898. 

1.    Perjuxy  Before  Ghrand  Juxy  as  to  Gaming  in  an  Outhouse— Indictment. 

An  indictment  for  perjury  by  a  witness  before  the  grand  jury,  with  regard  to 
gaming  in  an  outhouse,  which  alleged  that  it  became  and  was  a  material  inquiry 
whether  the  defendant  "had  seen  a  game  played  with  cards  in  a  certain  house  sit- 
uated in  the  town  of  Q.,  in  Hunt  County,  on  or  about  the  3d  day  of  October,  1896, 
where  people  did  then  and  there  resort;''  Held,  the  indictment  was  insufficient;  the 
particular  outhouse  should  have  been  stated,  and,  moreover,  the  assignment  should 
have  further  stated  and  named  some  of  the  parties  involved  in  the  supposed  game 
of  cards  inquired  about  in  order  to  identify  the  transaction.  Following  McMurtry 
v.  State,  ante,  p.  521. 
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2.    Same— Evidence— Charge  of  Court. 

On  a  trial  for  perjury,  committed  by  a  witness  before  the  grand  jury  with  regard 
to  unlawful  gaming  in  an  outhouse,  where  testimony  as  to  the  outhouse  being  re- 
sorted to  for  gaming  puri^oses  was  exceedingly  meager,  it  was  a  part  of  the  law  of 
the  case,  and  the  court  should  have  charged  the  jury,  in  effect,  that  they  must  find 
that  the  place  mentioned  in  the  indictment  was  an  outhouse  where  people  commonly 
resorted  for  the  purpose  of  gaming,  or  for  some  other  specific  purpose. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  Hon. 
Howard  Templeton. 

Appeal  from  a  conviction  for  perjury  before  the  grand  jury;  penalty, 
two  years  imprisonment  in  the  penitentiary. 

The  opinion  sets  out  the  assignment  upon  which  the  prosecution  was 
conducted  and  the  conviction  had. 

Defendant's  motion  in  arrest  of  judgment,  which  was  overruled,  chal- 
lenged the  sufficiency  of  the  indictment,  among  other  reasons : 

1.  Because  the  indictment  charges  no  offense  against  the  laws  of  the 
State  of  Texas.    *    *    * 

4.  Because  the  issue  contained  in  the  indictment  on  which  the  court 
limited  his  charge  was  too  indefinite  and  general  to  form  the  basis  for 
perjury. 

In  view  of  the  disposition  made  of  the  case  on  this  appeal,  no  general 
statement  is  required. 

J, O.Matthews,  for  appellant. — Where  a  party  is  prosecuted  on  eyidence 
given  before  a  grand  jury  in  answer  to  questions  propounded  to  him,  the 
indictment  should  allege  the  time  and  place  and  sufficient  of  the  circum- 
stances to  show  that  the  attention  of  the  witness  was  directed  to  the  cir- 
cumstance and  transaction  under  investigation,  so  that  he  might  have 
known  about  what  he  was  testifying.  Meeks  v.  State,  32  Texas  Crim. 
Rep.,  420. 

The  court  erred  in  refusing  to  give  special  charge  number  1,  which 
would  have  instructed  the  jury  that  in  order  to  convict  defendant  they 
must  believe  that  the  time,  place,  and  sufficient  of  the  circumstances  to 
call  defendant's  attention  to  the  transaction  under  investigation  was 
stated  to  him,  so  that  he  might  have  known  what  he  was  called  upon  to 
testify  about.  "Therefore,  unless  you  believe  from  the  evidence  that  the 
defendant  was  asked  by  the  grand  jury  the  specific  question  as  to  whether 
or  not  he  had  played  cards  on  October  3,  1896,  or  had  seen  such  a  game 
at  an  outhouse  in  Quinlan,  where  people  commonly  resort,  you  will  find 
him  not  guilty,"  which  charge  the  court  refused,  to  which  defendant  ex- 
cepted and  tendered  his  bill  of  exceptions. 

Where  the  issue  is  clearly  raised  by  the  evidence  as  to  whether  or  not 
the  attention  of  the  defendant  was  called  to  the  time,  place,  and  circum- 
stances of  the  matter  about  which  he  is  called  upon  to  testify,  in  a  prose- 
cution for  perjury,  and  a  special  charge  is  requested,  presenting  that  issue 
properly,  the  court  should  certainly  submit  that  issue  to  the  jury,  that 
they  might  pass  upon  it  as  a  matter  of  fact. 
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The  court  erred  in  refusing  to  give  special  charge  number  2,  asked  by 
defendant,  which  would  have  instructed  the  jury  that,  "in  order  to  con- 
vict this  defendant,  the  evidence  must  show  that  the  matter  about  which 
he  testified  was  a  violation  of  the  law;  therefore,  before  you  could  convict 
this  defendant  for  perjury,  you  must  be  satisfied  from  the  evidence  in  the 
case  that  the  place  mentioned  in  the  indictment  was  an  outhouse  where 
people  commonly  resorted  for  the  purpose  of  gaming,  or  for  some  other 
purpose,"  which  charge  the  court  refused,  to  which  defendant  excepted 
and  tendered  his  bill  of  exceptions. 

Where  the  indictment  assigns  perjury  on  the  ground  that  defendant 
had  testified  that  he  had  not  seen  a  game  of  cards  played  at  an  outhouse 
where  people  commonly  resort,  and  there  is  no  evidence  that  the  house 
was  resorted  to  for  gaming  or  other  purposes,  and  a  special  charge  is  re- 
quested raising  that  issue,  it  should  be  given  when  not  embraced  in  the 
general  charge. 

The  evidence  of  the  three  witnesses  who  testified  to  seeing  the  defend- 
ant play  at  a  game  with  cards  in  the  Cook  building,  in  Quinlan,  showed 
that  they  never  knew  of  any  other  game  being  played  there.  Cook  testi- 
fied that  the  building  was  a  one  and  a  half  story  dwelling  house,  situated 
in  the  edge  of  Quinlan;  that  it  belonged  to  him;  sometimes  he  had  a 
tenant  living  there,  and  sometimes  he  did  not;  that  in  the  fall  of  1896 
some  cotton  pickers  occupied  the  building  awhile,  but  he  didnH  remem- 
ber whether  they  were  living  there  at  the  time  this  game  is  charged  to 
have  been  played  or  not.    Hopkins  v.  State,  33  S.  W.  Eep.,  975. 

Where  the  evidence  fails  to  show  that  the  time,  place,  and  sufficient  of 
the  circumstances  to  direct  witness's  attention  to  what  he  is  called  upon 
to  testify  about,  are  not  given,  he  should  not  be  convicted  of  perjury. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State,  submitted  the 
ease  upon  the  sufficiency  of  the  evidence  as  to  the  fact  that  the  house  was 
commonly  resorted  to  for  the  purpose  of  gaming,  as  alleged  in  the  in- 
dictment. 

HENDERSON,  Judge. — Appellant  was  convicted  of  perjury,  and  his 
punishment  assessed  at  two  years  confinement  in  the  penitentiary;  hence 
this  appeal. 

The  indictment  contains  a  number  of  assignments,  but  inasmuch  as 
the  prosecution  proceeded  upon  one  assignment  of  perjury,  it  is  not  neces- 
sary to  notice  the  others.  This  assignment  is  in  these  words:  "It  became 
and  was  a  material  inquiry  whether  the  said  John  Higgins  had  seen  a 
game  played  with  cards  in  a  certain  outhouse  situated  in  the  town  of 
Quinlan,  in  Hunt  County,  Texas,  on  or  about  the  3d  day  of  October, 
1896,  where  people  did  then  and  there  resort.^'  It  was  proved  by  one  wit- 
ness that  appellant  was  asked  the  question  before  the  grand  jury  if  he  had 
seen  any  card  playing  about  the  3d  of  October,  1896,  at  any  outhouse 
where  people  resorted,  in  the  town  of  Quinlan,  Hunt  County,  and  he 
answered  that  he  had  not.    By  two  or  three  witnesses  it  was  proved  that 
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they  saw  defendant  playing  a  game  with  cards  in  an  outhouse  in  Quinlan^ 
Hunt  County;  that  the  outhouse  was  in  the  outskirts  of  the  town,  and 
was  an  old,  unoccupied  dwelling  house,  belonging  to  J.  H.  Cook.  The 
record  does  not  disclose  any  other  game  of  cards  played  at  said  house, 
except  the  one  in  question.  It  was  shown  that  during  the  fall  said  house 
was  vacant  during  most  of  the  time.  The  only  testimony  tending  to  show 
that  it  was  a  house  where  people  resorted  was  the  game  in  question,  and 
by  one  witness,  who  lived  near  there,  it  was  proved  that  he  saw  lights 
and  heard  people  talking  inside  said  house  several  times  during  that  fall, 
while  it  was  vacant,  but  he  did  not  know  what  they  were  doing  there. 
By  another  witness  it  was  proved  that  when  he  would  be  passing  there 
during  that  fall  he  had  heard  people  talking  there  in  the  night. 

On  this  state  of  facts  appellant  requested  the  court  to  give  the  follow- 
ing instruction :  "In  order  to  convict  this  defendant,  the  evidence  must 
show  that  the  matter  about  which  he  testified  was  a  violation  of  the  law. 
Therefore,  before  you  could  convict  this  defendant  for  perjury,  you  must 
be  satisfied,  from  the  evidence  in  this  case,  that  the  place  mentioned  in 
the  indictment  was  an  outhouse,  where  people  commonly  resorted  for  the 
purpose  of  gaming  or  for  some  other  specific  purpose." 

If  it  be  conceded  that  the  evidence  was  sufficient  to  show  that  said 
house  was  a  place  where  people  resorted  for  the  purpose  of  gaming,  or  for 
other  purposes,  so  as  to  make  a  public  place,  certainly  the  charge  in  ques- 
tion should  have  been  given.  To  say  the  most  of  it,  the  testimony  indi- 
cating that  it  was  a  house  where  people  resorted  was  exceedingly  meager, 
and  it  was  a  material  issue  in  this  case  for  the  jury  to  find ;  and,  as  stated 
before,  the  requested  charge  on  this  subject,  or  one  covering  this  phase 
of  the  case,  should  have  been  given  by  the  court. 

Furthermore,  we  would  observe,  with  regard  to  this  assignment  for 
perjury,  that  it  does  not  seem  to  us  to  come  within  the  rule  heretofore  laid 
down  by  this  court.  See  McMurtry  v.  State,  ante,  p.  521.  The  question  as 
presented  in  the  indictment,  which  was  propounded  by  the  grand  jury  to 
the  defendant,  does  not  contain  the  essential  elements  which,  under  a  sim- 
ilar state  of  case,  would  constitute  a  predicate  for  the  impeachment  of  a 
witness.  The  particular  outhouse  is  not  stated  in  the  indictment.  True,  it 
was  proved  that  it  was  Cook's  outhouse  about  which  the  witness  was 
questioned.  This  matter  seems  to  have  been  known  to  the  grand  jury, 
and  should  haA'e  been  embraced  in  the  assignment.  Moreover,  the  as- 
signment should  have  stated  at  least  some  of  the  persons  involved  in  the 
supposed  game  of  cards  inquired  about — enough  to  identify  the  transac- 
tion, and  to  apprise  the  witness  of  the  particular  occasion  inquired  about. 
When  the  attention  of  the  witness  was  thus  challenged,  he  might  very 
readily  remember  and  recall  the  transaction ;  whereas,  if  he  was  inquired 
of  generally  with  reference  to  a  game  of  cards  on  the  3d  of  October,  at 
an  outhouse  in  Quinlan,  Hunt  County,  his  attention  might  not  he  chal- 
lenged. There  may  have  been  a  number  of  outhouses  in  said  town,  and, 
the  witness's  attention  not  having  been  called  to  any  particular  one,  he 
might  not  remember  the  game. 
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In  our  opinion,  the  assignment  on  which  the  conviction  was  had  in  this 
case  did  not  charge  an  offense,  and  the  judgment  is  reversed  and  the 
cause  dismissed. 

Reversed  and  dismissed. 


Sam  Bartman  v.  The  State. 

No.  1416.    Decided  January  26,  18d8. 

Selling,  etc.,  Liquor  to  Minor— Evidence  Insufficient. 

Where  the  indictment  alleged  a  sale  and  gift  of  liquors  to  one  Bishind,  a  minor, 
and  the  evidence  was  that  the  sale  was  to  one  Branson,  a  minor,  and  that  Bisland 
was  handed  and  drank  the  liquor  at  Branson's  request;  Held,  this  was  neither  a  sale 
or  gift  to  Bisland,  as  alleged,  and  the  evidence  was  insufficient  to  support  the  con- 
viction. 

Appeal  from  the  County  Court  of  Ellis.  Tried  below  before  Hon. 
J.  C.  Smith,  County  Judge. 

Appeal  from  a  conviction  for  unlawfully  selling  and  giving  intoxicat- 
ing liquors  to  a  minor;  penalty,  a  fine  of  $50. 

The  opinion  states  the  case. 

[No  briefs  for  appellant.] 

Mann  Tricey  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellant  was  convicted  of  selling  and  giving, 
and  caused  to  be  sold  and  given,  intoxicating  liquors  to  Ed.  Bisland,  who 
was  then  and  there  a  minor,  and  without  the  written  consent  of  the 
pari;ie8  named  in  the  statute. 

The  evidence  is  uncontroveri;ed  that  Ed.  Bisland,  Will  Branson,  George 
Bari;lett,  and  Will  Pippin  went  into  the  saloon  of  the  defendant;  that 
they  were  minors;  that  Will  Branson  bought  and  paid  for  all  the  intoxi- 
cating liquors  drank  upon  the  occasion;  that  he  invited  the  other  boys 
to  visit  the  saloon  for  the  purpose  of  treating  them;  that  appellant  did 
not  in  person  sell  or  give  away  any  intoxicants;  that  the  sale  was  made 
by  his  employe,  the  defendant  being  in  or  about  the  premises.  It  is  an 
uncontToveri:ed  fact  that  Ed.  Bisland  did  nod:  buy  or  pay  for  any  of  the 
beer  drank  on  the  occasion.  Without  discussing  appellant's  liability  for 
the  sale  if  the  sale  had  been  made  to  Bisland  by  appellants  employe,  we 
believe  that  the  testimony  excludes  a  sale  to  Bisland  by  the  employe. 
The  fact  that  he  visited  the  saloon  with  Branson,  who  purchased  the  in- 
toxicants, and  participated  in  the  drinking  at  Branson's  request,  would 
not  make  Bisland  a  purchaser.  It  may  be  that  the  jury  convicted  appel- 
lant because  his  employe,  in  response  to  Branson's  request,  set  out  the 
glass  of  beer  to  Bisland,  believing  this  to  be  a  gift  by  the  employe  to  Bis- 
land. If  this  was  the  theory  upon  which  the  conviction  is  predicated,  it 
can  not  be  sustained.    If  there  was  a  gift  at  all,  it  was  from  Branson  to 
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Bisland,  and  not  from  the  employe.  This  was  no  more  a  gift  to  Bisland 
than  it  was  to  Branson.  Branson  paid  for  the  drinks^  and  caused  the 
beer  to  be  given  to  Bisland.  As  the  evidence  presents  this  case  to  us, 
there  was  neither  a  sale  nor  a  gift  by  appellant  or  his  employe  to  Bisland 
of  the  intoxicants,  as  alleged  in  the  indictment.  Under  the  view  we  take 
of  the  case,  it  is  not  necessary  to  discuss  the  various  other  questions  sug- 
gested by  appellant  for  our  consideration. 

Because  the  evidence  does  not  show  a  sale  or  gift  by  appellant  as  al- 
leged in  the  indictment,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Archie  Williams  v.  The  State. 

No.  1336.    Decided  January  26,  1898. 

Becognlzance  on  Appeal— Sufficiency  of. 

A  recognizance  on  appeal,  in  a  miademeanor  case,  to  be  sufficient  under  article 
887,  Code  of  Criminal  Procedure  (before  the  amendment  of  said  article  by  the  Act 
of  the  Twenty -fifth  Legislature,  p.  6),  was  required  to  state  both  the  offense  with 
which  appellant  was  charged  and  the  offense  of  which  he  had  been  convicted  in  the 
lower  court.  And  failing  to  do  so  the  appeal  would  be  dismissed  in  the  Court  of 
Criminal  Appeals.  [Under  the  present  law,  article  887,  as  amended,  the  recognizance 
is  now  required  to  state  that  appellant  "has  been  convicted  of  a  misdemeanor,  as 
more  fully  appears  by  the  judgment  of  conviction  duly  entered  in  this  cause." — ^Re- 
porter.] 

Appeal  from  the  County  Court  of  Limestone.  Tried  below  before 
Hon.  A.  J.  Hakper,  County  Judge 

Appeal  from  a  conviction  for  permitting  gaming  upon  his  premises; 
penalty,  a  fine  of  $25. 

No  statement  necessary. 

[No  brief  on  file  for  appellant.] 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellant  was  convicted  for  permitting  a  game 
at  cards  to  be  played  upon  his  premises,  and  upon  premises  under  his 
control,  said  premises  being  then  and  there  a  public  place,  to  wit,  a  gam- 
ing house,  used  for  the  purpose  of  gaming. 

The  recognizance  recites  the  fact  that  "said  Archie  Williams  has  been 
convicted  in  this  cause  of  a  misdemeanor,  to  wit,  permitting  gaining 
upon  his  premises,  in  that  said  Archie  AVilliams,  on  or  about  November 
20,  1896,  in  Limestone  County,  Texas,  did  unlawfully  permit  a  game  at 
cards  to  be  played  upon  his  premises,  and  upon  premises  under  his  con- 
trol, the  said  premises  being  then  and  there  a  public  place,  to  wit,  a  gam- 
ing house,  used  for  the  purpose  of  gaming."  This  recognizance  was  en- 
tered into  on  March  20,  1897,  and  was  therefore  given  under  the  law  in 
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force  prior  to  the  late  statute,  changing  the  form  of  recognizances  re- 
quired to  be  given  in  misdemeanor  appeal  cases.  The  statute  in  force  at 
the  time  this  recognizance  was  given  requires  that  said  recognizance 
should  recite  the  offense  with  which  the  defendant  was  charged  in  the 
trial  court,  as  well  as  the  fact  that  he  had  been  convicted  of  said  offense. 
See  Rev.  Code  Grim.  Proc.  1895,  art.  887.  And,  for  collated  authorities, 
see  Wills.  Crim.  Stats.,  2  ed.,  art.  888,  note  1. 

Because  the  recognizance  is  insufficient  in  not  reciting  the  offense  with 
which  appellant  was  charged,  the  appeal  herein  is  dismissed. 

Dismissed. 


H.  Ward  v.  The  State. 

No.  1393.    Decided  January  26,  1898. 

Appeal  Bond  from  Justice  to  County  Court— Practice. 

Our  statutes  require,  that  in  appeals  from  justices  to  county  courts  an  appeal  bond 
with  security  in  double  the  amount  of  the  fine  and  costs  must  be  given  and  be  ap- 
proved and  filed  by  the  justice  within  ten  days  after  the  motion  for  new  trial  is  over- 
ruled. A  failure  to  give  such  bond  can  not  be  cured  by  the  filing  of  such  a  bond 
in  the  county  court.  Nor  is  the  failure  excused  by  the  fact  that  appellant  had  no 
lawyer  and  relied  upon  the  constable  and  justice  of  the  peace  to  perfect  his  appeal. 

Appeal  from  the  County  Court  of  Navarro.  Tried  below  before  Hon. 
J.  F.  Stout,  County  Judge. 

Appeal  from  the  dismissal  of  an  appeal  to  the  county  court  from  a 
justice  court. 

Appellant  was  convicted  in  the  justice  court  for  unlawfully  killing  a 
dog,  the  property  of  one  J.  M.  Bankston,  and  was  fined  $10  by  the  justice. 
His  appeal  to  the  County  Court  was  dismissed  for  the  want  of  an  appeal 
bond. 

[No  briefs  for  appellant.] 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  in  the  Justice 
Court,  and  prosecuted  an  appeal  to  the  County  Court.  The  appeal  was 
there  dismissed  on  account  of  the  bond  not  being  in  double  the  amount 
of  the  fine  and  costs.  Appellant  prayed  the  right  to  give  a  new  bond, 
and  proffered  a  new  bond,  in  double  the  amount  of  fine  and  costs,  in  re- 
sistance to  the  motion  to  dismiss  his  appeal.  The  appeal,  however,  was 
dismissed,  and  he  prosecutes  an  appeal  to  this  court. 

He  assigns  as  error  the  action  of  the  court  below  in  dismissing  his 
appeal.  We  think  the  action  of  the  court  in  dismissing  said  appeal  was 
in  conformity  with  the  statute  on  the  subject,  authorizing  appeals  from 
the  justice  to  the  county  court.    See  Code  Crim.  Proc.  1895,  arts.  889, 

38  Texas  Crim.  App.— 35 
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890.  Said  articles  require  that  bond  shall  be  given  with  security  in 
double  the  amount  of  the  fine  and  costs;  the  same  to  be  filed  and  ap- 
proved by  the  justice  within  ten  days  after  the  judgment  of  the  court 
refusing  a  new  trial  has  been  rendered,  and  not  afterwards.  Miller  v. 
State,  21  Texas  Crim.  App.,  275.  In  that  case  appellant  offered  to  file 
a  good  and  sufficient  bond  in  double  the  amount,  which  was  refused ;  and 
it  was  there  held  that  the  action  of  the  court  was  correct.  If  an  excuse 
could  be  offered  for  failure  to  file  such  bond,  it  has  not  been  done  in  this 
case.  Appellant  insists  that  he  did  not  have  a  lawyer,  but  relied  on  the 
constable  and  the  justice  of  the  peace  to  perfect  his  appeal.  This  affords 
no  excuse.  The  law  requires  and  places  the  obligation  on  him  to  perfect 
his  appeal;  and  if  he  had  procured  a  lawyer,  and  his  own  lawyer  had  made 
the  same  mistake,  it  could  not  avail  him  anything.  The  judgment  is 
affirmed. 
^  Affirmed, 


George  C.  Darity  v.  The  State. 

No.  U17.    Decided  January  28,  1808. 

Assault  with  Intent  to  Murder— Charge— Specific  Intent— Intoxication. 

On  a  trial  for  assault  with  intent  to  murder,  wkere  the  evidence  showed  that  the 
defendant  was  very  much  under  the  influence  of  liquor  at  the  time  he  fired  into 
the  house  the  shot  which  wounded  the  daughter  of  the  man  residing  in  the  house, 
and  the  court,  besides  the  statutory  charge  as  to  intoxication  from  the  recent  use  of 
intoxicating  liquors,  further  instructed  the  jury,  in  effect,  that  it  was  essential  to 
conviction  that  there  was  a  specific  intent  to  take  life;  but  that  if  defendant  volun* 
tarily  discharged  his  gun  into  the  house  with  intent  to  kill  any  person  who  might 
be  in  the  way  of  the  shot,  this  would  include  the  intent  to  kill  the  injured  party. 
And  further,  that  if  defendant  discharged  his  gun  into  the  house  in  a  manner  to 
constitute  an  unlawful  assault,  and  without  the  specific  intent  to  kill,  that  then  he 
would  be  guilty  of  aggravated  assault,  etc.  Held,  the  charge  was  both  correct  and 
sufficient,  and  it  was  not  error  to  refuse  instructions  to  the  effect,  that  if  defend- 
ant was  so  drunk  at  the  time  as  not  to  be  capable  of  forming  the  specific  intent  to 
kill,  he  should  be  acquitted. 

Appeal  from  the  District  Court  of  Lamar.  Tried  below  before  Hon. 
E.  D.  McClellan. 

Appeal  from  a  conviction  for  assault  with  intent  to  murder;  penalty, 
two  years  imprisonment  in  the  penitentiary. 

Darity,  the  defendant,  was  a  farmer  who  lived  some  ten  or  twelve  miles 
out  from  the  city  of  Paris,  Texas,  in  the  country.  On  the  morning  of 
the  day  of  the  occurrence  which  resulted  in  this  prosecution,  he  wentHto 
Paris  in  his  two-horse  wagon  to  transact  some  business.  He  carried  his 
double-barreled  shotgun  with  him,  because  his  life  had  been  threatened 
by  a  man  who  had  a  short  time  previously  been  arrested  at  his  instance 
for  horse  theft,  but  who  had  been  discharged  on  his  examining  trial. 
After  he  had  reached  the  city  of  Paris  and  had  transacted  the  business 
that  had  called  him  there,  he  seems  to  have  spent  the  balance  of  the  day 
in  the  several  saloons  of  the  city,  and  drank  whisky  to  such  an  extent  as 
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that,  about  dark,  when  he  proposed  to  return  home,  several  witnesses 
testified  "that  he  was  so  crazy  drunk  that  he  did  not  seem  to  know  what 
he  was  doing."  A  little  after  dark,  however,  he  got  into  his  wagon  and 
started  home.  After  getting  out  about  a  mile  and  a  half  from  town  he 
seems  to  have  lost  his  way,  and  calling  at  a  house  on  the  road,  he  was 
directed  by  the  man  of  the  house  back  to  town,  so  as  that  he  could  get 
another  start  from  there  in  the  direction  of  his  home. 

In  going  back  through  town,  as  he  passed  the  house  of  one  Frank 
Craft,  the  latter  says  that  he  was  awakened  from  a  sleep  by  hearing  the 
defendant,  who  was  in  a  wagon  in  front  of  Mr.  Morrison's  gate,  saying,. 
"Look  out !  I  am  going  to  shoot.'^  Craft  says  that  he  became  frightened,. 
and  seeing  the  wagon  start  off  down  the  street  in  the  direction  of  where 
his  (Craft's)  mother  and  sister  lived  alone,  he  hurried  out,  got  his  horse,. 
and  galloped  on  after  the  man.  That  when  he  overtook  him,  a  short 
distance  away,  the  man  inquired  the  way  to  town.  He  gave  him  the  direc- 
tion, and  defendant  asked  him  to  get  in  the  wagon  with  him,  and  after 
his  refusing  to  do  so,  defendant  picked  up  his  gun  and  told  him  he  had 
to  get  into  the  wagon.  Craft  says  that  he  was  close  enough  to,  and  did, 
seize  the  gun,  which  they  struggled  over  for  some  time,  until  finally  he 
got  the  defendant  to  lay  the  gun  down  in  the  back  part  of  the  wagon. 
Defendant  pulled  a  bottle  of  whisky  from  his  pocket  and  insisted  upon 
Craft's  drinking;  and,  upon  Craft's  refusing  to  do  so,  he  (defendant) 
said  he  would  make  him  drink,  and  commenced  feeling  around  for  his 
gun.  Craft  put  spurs  to  his  horse  and  fled  rapidly  to  the  Union  Depot 
to  telephone  for  the  police,  and  while  he  was  waiting  for  the  police  to 
come  he  heard  the  gun  fire  in  the  direction  of  Mr.  Hill's  house. 

Morrison  testified,  that  about  9  o'clock  at  night  he  and  his  wife  were 
sitting  on  the  gallery  in  front  of  his  house,  when  a  man  in  a  wagon 
stopped  in  front  of  the  gate  between  his  house  and  Craft's,  and  hallooed, 
"Look  out!  I  am  going  to  shoot."  That  he  and  his  wife  hurriedly  ran 
into  the  house  and  closed  the  door.  That  in  a  few  minutes  he  went  out 
again  and  found  the  man  with  the  wagon  gone,  and  Craft  on  his  horse, 
also  gone.  And  while  he  was  standing  there  talking  to  Mrs.  Craft  he 
heard  the  gun  fire  in  the  direction  of  Mr.  Hill's.  The  impression  the 
man's  conduct  made  upon  him  was  that  he  was  very  drunk  or  crazy. 

Mr.  T.  S.  Hill  testified,  that  on  the  night  in  question  there  were  some 
young  persons,  ladies  and  gentlemen,  at  his  house  at  an  entertainment. 
The  house  was  brightly  lighted  up,  windows  and  doors  all  wide  open,  and 
some  young  men  were  playing  upon  musical  instruments.  About  10 
o'clock,  as  he  was  upstairs  leaning  over  the  stairs  listening  to  the  music, 
he  heard  the  loud  report  of  a  gun  from  the  street,  and  saw  a  wagon  and 
team  start  off  up  the  street.  He  went  down,  and  found  that  his  daughter 
had  been  shot. 

Bessie  Hill,  the  injured  young  girl,  stated  that  she  was  shot  in  the  left 
leg  below  the  knee,  and  that  at  the  time  she  was  standing  in  the  hall  by 
a  table. 
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A  number  of  places  were  found  about  the  hall  and  stairway  where  the 
buckshot  had  struck,  and  one  or  more  of  them  were  picked  up  in  the 
house.  The  next  morning  the  defendant  was  found  in  a  closed  lane, 
where  he  had  evidently  spent  the  balance  of  the  night,  "sleeping  off  his 
drunk,"  as  it  was  expressed  by  the  deputy  sheriff.  His  gun  was  found, 
:and  it  had  been  recently  discharged.  It  was  in  evidence  that  defendant 
ihad  never  had  any  difficulty  with  Mr.  Hill  nor  any  person  at  his  house 
that  night. 

Defendant  testified  about  his  coming  to  town  and  about  the  drinking 
lie  had  done  up  to  about  3  o'clock.  That  at  3  o'clock  he  recollected  that 
be  started  to  go  home,  and  that  after  that  time  he  did  not  recollect  any- 
thing that  occurred. 

The  questions  raised  by  defendant  upon  the  charge  of  the  court  are 
sufficiently  set  forth  and  illustrated  in  the  opinion,  and  no  further  state- 
ment is  necessary. 

Allen,  Hathaway  &  Alleriy  for  appellant. 

Mann  THce,  Assistant  Attorney-General,  for  the  State. — ^The  reckless 
disregard  of  human  life  exhibited  by  appellant  is  sufficient  to  show  that 
he  entertained"  the  specific  intent  to  kill.  Upon  the  question  as  to 
whether 'his  mind  was  capable  of  forming  the  intent,  it  is  clear  that  if 
incapable  it  was  rendered  so  by  the  voluntary  recent  use  of  ardent  spirits. 
And  on  this  phase  of  the  ease  the  instruction  given  comports  with  the 
rule  announced  by  article  41  of  the  Penal  Code.  If  the  shooting  was 
accidental,  then  the  jury  were  instructed  to  acquit.  As  before  stated, 
if  the  mind  was  incapable  of  forming  the  intent  necessary  to  constitute 
the  offense,  same  was  produced  by  the  voluntary  recent  use  of  intoxicating 
liquor;  and  as  this  does  not  justify  or  excuse,  it  supplies  the  specific  intent 
to  kill ;  and  as  the  verdict  is  for  the  lowest  penalty,  it  is  evident  the  jury 
disregarded  the  phase  of  aggravated  assault  presented  by  the  charge. 
The  facts  sustain  their  finding,  and  the  judgment  should  be  affirmed. 

HENDERSON,  Judge. — Appellant  was  convicted  of  an  assault  with 
intent  to  murder,  and  his  punishment  assessed  at  two  years  in  the  peni- 
tentiary; hence  this  appeal. 

The  only  questions  necessary  to  be  noticed  relate  to  the  charge  of  the 
court,  which  is  excepted  to  in  the  motion  for  a  new  trial.  The  evidence 
showed  that  appellant  was  very  drunk  at  the  time  of  the  alleged  assault. 
Appellant  asked  a  number  of  charges  predicated  on  the  theory  that  if 
appellant  was  so  drunk  at  the  time  as  not  to  be  capable  of  forming  the 
specific  intent  to  kill  he  should  be  acquitted. 

In  the  general  charge  of  the  court,  besides  the  statutory  charge  on  in- 
toxication produced  by  the  recent  use  of  intoxicating  liquors,  the  court 
further  instructed  the  jury  as  follows:  "There  can  be  no  offense  of  as- 
sault with  intent  to  nnirder  without  the  specific  intent  to  take  life.  So, 
if  you  should  believe  that  the  defendant  discharged  a  gun  into  T.  S.  Hill's 
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house,  and  thereby  wounded  Bessie  Hill,  but  unless  you  further  believe 
beyond  a  reasonable  doubt  that  the  defendant  intended  to  kill  Bessie 
Hill,  you  can  not  convict  the  defendant  of  assault  with  intent  to  murder. 
But  upon  this  point  you  are  instructed  that  if  the  defendant  voluntarily 
discharged  his  gun  into  T.  S.  Hill's  house  with  intent  to  kill  any  person 
who  might  be  in  the  way  of  the  shot,  and  that  he  thereby  wounded  Bessie 
Hill,  such  intent  upon  the  part  of  the  defendant  would  in  law  include 
the  intent  to  kill  Bessie  Hill."  And  the  court  further  charged :  "If  you 
should  believe  from  the  evidence  that  the  defendant  intentionally  fired 
his  gun  into  Hill's  house,  and  wounded  Bessie  Hill,  in  such  manner  as  to 
constitute  an  unlawful  assault,  as  hereinbefore  defined  and  explained, 
and  that  said  means  as  used  by  him  was  a  deadly  weapon,  and  if  you  do 
not  believe  beyond  a  reasonable  doubt  that  he  had  the  specific  intent  to 
kill,  such  as  to  constitute  assault  \^nth  intent  to  murder,  as  the  matter 
has  hereinbefore  been  explained,  then  you  will  find  the  defendant  guilty 
of  an  aggravated  assault,  and  assess  his  punishment,"  etc. 

By  this  charge  the  court  clearly  instructed  the  jury  to  acquit  the  de- 
fendant of  assault  with  intent  to  murder,  unless  they  believed  at  the  time 
that  he  had  the  specific  intent  to  kill ;  and  this,  no  matter  how  the  want 
of  defendant's  specific  intent  was  caused.  The  charge  furthermore  told 
the  jury,  if  they  believed  he  committed  an  unlawful  assault  in  shooting 
said  Bessie  Hill,  but  did  not  shoot  her  with  the  specific  intent  to  kill  her, 
to  find  him  guilty  of  an  aggravated  assault.  This  accords  with  our  view 
of  the  subject.  The  court  furthermore  instructed  the  jury  that  if  they 
believed  defendant  accidentally  discharged  his  gun,  and  so  shot  Bessie 
Hill,  to  acquit  him  altogether.  In  our  opinion,  the  charge  of  the  court 
adequately  presented  every  issue  in  the  case,  and  sufficiently  guarded  all 
of  the  rights  of  the  defendant,  under  the  testimony;  and  it  was  not  neces- 
sary, even  if  the  requested  charges  had  been  properly  framed,  for  the  " 
court  to  give  them.  The  evidence  unquestionably  shows  that  appellant 
was  very  much  under  the  influence  of  liquor  at  the  time  he  fired  the  shot 
that  struck  Bessie  Hill,  but  it  does  not  show  that  he  was  so  drunk  at  the 
time  as  not  to  entertain  the  specific  intent  to  take  life.  His  acts  and  con- 
duct just  before  the  shooting  indicate  that,  while  he  knew  what  he  was 
about,  he  was  in  a  reckless  and  dangerous  mood,  and  was  utterly  disre- 
gardful  of  the  rights  of  others.  In  such  a  mood  he  recklessly  fired  into 
the  house  of  another,  and  wounded  a  little  girl.  Under  the  circum- 
stances, we  think,  if  by  the  shooting  he  had  slain  Bessie  Hill,  defendant 
would  have  been  at  least  guilty  of  murder  in  the  second  degree,  upon  im- 
plied malice.    The  judgment  is  affirmed. 

Afprmed. 
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Joe  Stevens  v.  The  State. 

No.  1406.    Decided  January  26,  1898. 

1.    AssaiQt  with  Intent  to  ICurder— Tests  of. 

To  constitute  assault  with  intent  to  murder,  it  is  essential  to  show,  that  had  death 
resulted  the  offense  would  have  been  murder  in  the  first  or  second  degree.  If  the 
killing  had  occurred  and  it  would  have  been  manslaughter  then  the  issue,  when  death 
did  not  result,  would  be  aggravated  assault  and  not  an  assault  with  intent  to  murder. 

S.    Same— Agrgravated  Assault— Chargre  of  Court. 

On  a  trial  for  assault  with  intent  to  murder,  where  the  evidence  showed  that  the 
assaulted  party  threw  a  stick  at  and  struck  defendant,  causing  blood  to  flow,  and 
defendant  then  fired  upon  his  fleeing  assailant,  but  missed  him;  Held,  that  whether 
defendant  had  seized  his  gun  before  or  after  he  was  struck  by  his  adversary  with  the 
stick  of  wood,  if  the  striking  with  the  stick  of  wood  produced  pain  or  bloodshed  or 
«uch  a  degree  of  anger,  rage,  sudden  resentment  or  teiTor  as  to  render  defendant's 
mind  incapable  of  cool  reflection,  his  firing  upon  his  adversary  without  causing  death 
would  constitute  no  higher  grade  of  offense  than  aggravated  assault,  and  it  was  error 
for  the  court  to  refuse  or  omit  to  so  charge  the  jury. 

3.    Same. 

The  specific  intent  essential  to  assault  with  intent  to  commit  murder  is  not  es- 
tablished simply  by  the  fact  of  defendant's  calling  the  prosecutor  a  liar  and  picking 
np  a  gun. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  Hon. 
Howard  Templeton. 

Appeal  from  a  conviction  for  assault  with  intent  to  murder;  penalty, 
two  years  imprisonment  in  the  penitentiary. 

The  indictment  charged  appellant  with  assault  with  intent  to  murder 
one  W.  T.  Greathouse,  on  the  8th  day  of  September,  1896. 

There  does  not  appear  to  have  been  any  bystanders  or  eyewitnesses  to 
.  the  difficulty  between  the  parties,  both  of  whom  testified  at  the  trial.  It 
seems  that  Greathouse,  the  prosecutor,  had  worked  for  the  defendant, 
Stevens,  and  Stevens  owed  him  $20  for  his  labor,  and  being  unable  to 
collect  this  amount,  Greathouse  had  put  it  in  the  hands  of  a  lawyer  to 
<?ollect.  On  the  day  of  the  difficulty  the  parties  met  in  the  public  road, 
«ach  riding  in  his  wagon,  and  Greathouse  asked  defendant  if  his  lawyer 
had  asked  him  for  the  money  on  his  account.  Greathouse  testified: 
'^'When  I  asked  him  that,  he  said  I  had  not  treated  him  right.  I  told  him 
I  could  not  help  it;  that  he  would  not  pay  me,  and  I  had  to  sue  him.  He 
said  I  was  a  liar,  and  reached  in  his  wagon  for  his  gun.  When  I  saw  the 
gun  I  picked  up  a  stick  of  stovewood  and  struck  him  my  best;  I  did  not 
pick  up  the  stick  until  defendant  got  his  gun,  and  when  I  hit  he  was  rais- 
ing his  gun.  As  I  hit  him,  I  fell  out  of  my  wagon  and  stari:ed  to  run. 
Defendant  jumped  out  of  his  wagon  and  started  after  me;  he  then  kinder 
stopped  and  looked  up  and  down  the  road,  and  said,  'God  damn  you,  I 
will  kill  you,'  and  raised  the  gun.  I  started  to  run;  defendant  then  shot 
at  mo.  I  fell  as  I  was  running,  just  as  defendant  shot  at  me.  If  I  had 
not  fallen  he  would  have  killed  me." 
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The  defendant  Stevens  testified  substantially  as  did  Greathouse  as  to 
what  occurred  up  to  the  time  he  called  Greathouse  a  liar.  He  testified, 
that  when  he  called  Greathouse  a  liar  the  latter  struck  him  on  the  head 
with  a  piece  of  stovewood,  which  hurt  him  and  caused  his  head  to  bleed. 
He  testified:  "I  then  picked  up  my  gun,  which  was  in  my  wagon,  and 
jumped  out  of  my  wagon.  Greathouse  got  out  of  his  wagon.  He  had  a 
hatchet  in  his  hand  and  came  towards  me.  I  raised  my  gun,  and  he 
broke  to  run.  After  he  started  to  run  I  shot.  Just  about  the  time  I  shot 
he  fell  down.  He  was  running  when  I  shot.  I  did  not  aim  to  kill  him, 
and  did  not  shoot  to  kill  him.  If  I  had  killed  him,  it  would  have  been  an 
accident.'^ 

J.  0,  Mathews,  for  appellant 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON",  Jttdge. — ^Appellant  was  convicted  of  an  assault  with  in- 
tent to  murder,  and  given  two  years  in  the  penitentiary;  hence  this  ap- 
peal. 

The  court  correctly  submitted  the  question  of  assault  with  intent  to 
murder  under  the  State's  view  of  the  case.  He  submitted  the  issue  of  an 
aggravated  assault  upon  the  theory  that  defendant  fired  at  the  alleged 
injured  party  with  no  intent  to  kill,  but  to  alarm  and  frighten.  He  also 
submitted  the  issue  of  self-defense.  These  charges  were  correct,  and 
should  have  been  given.  Appellant  excepted,  and  reserved  his  bill  of  ex- 
ceptions, because  the  court  did  not  charge  the  second  theory  of  aggra- 
vated assault.  The  facts  introduced  by  defendant  in  this  connection 
were  substantially  as  follows :  When  the  parties  met,  and  the  altercation 
came  up,  the  defendant  testified  that  the  alleged  assaulted  party  threw  a 
stick  of  wood  at  and  struck  him  on  the  head,  which  caused  blood  to  fiow; 
that  defendant  then  reached  for  and  secured  his  gun;  that  the  injured 
party  fied,  and  he  fired  at,  but  missed  him ;  that  he  did  not  intend  to  kill 
him,  and  did  not  fire  or  shoot  with  such  intent.  As  before  stated,  the 
court  instructed  the  jury  with  reference  to  that  phase  of  the  testimony 
which  called  in  question  the  specific  intent  to  kill  when  the  shot  was 
fired,  but  failed  to  charge  the  jury  with  reference  to  that  phase  of  it 
which  became  an  issue  in  the  case — ^that,  although  he  might  have  fired 
with  the  intent  and  for  the  purpose  of  killing,  yet,  under  that  state  of 
case,  it  still  might  be  an  aggravated  assault;  for  this  testimony  proves  (if 
it  proves  anything)  the  adequate  cause,  and,  if  the  jury  believed  that  he 
shot  for  this  reason,  and  that  the  blow  produced  such  anger,  rage,  sudden 
resentment  or  terror  as  rendered  his  mind  incapable  of  cool  reflection,  he 
would  only  be  guilty  of  an  aggravated  assault — death  not  ensuing.  In 
order  to  produce  an  assault  with  intent  to  murder,  the  killing,  if  it  had 
occurred,  would  be  murder  in  the  first  or  second  degree.  If  the  killing 
would  have  been  reduced  to  manslaughter,  or  the  testimony  raised  that 
issue,  then,  the  homicide  not  occurring,  the  question  of  aggravated  as- 
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sault  is  raised  by  the  evidence,  and  should  be  submitted.  That  the  blow 
was  inflicted  by  the  alleged  assaulted  party  upon  the  defendant  is  placed 
beyond  any  question.  All  the  testimony  proves  that  fact.  The  disputed 
issue  in  this  connection  arises  from  the  discrepancy  in  the  testimony  as 
to  whether  the  blow  was  inflicted  before  the  defendant  secured  his  gun 
or  subsequently.  The  State  showed  that  the  blow  was  inflicted  upon  the 
defendant  after  he  had  secured  the  gun;  that  for  the  defendant,  that  it 
was  inflicted  before  the  defendant  procured  his  gun,  and  that  it  was  the 
moving  cause  for  defendant's  getting  his  gun.  We  think  the  charge 
should  have  been  given.  We  find  attached  to  the  bill  of  exceptions  the 
reason  of  the  trial  judge  for  the  failure  to  submit  the  charge  on  this  par- 
ticular subject  to  the  jury.  Condensed,  the  reason  is  that,  when  the  ap- 
pellant called  the  prosecutor  a  liar,  and  picked  up  his  gun,  he  was  guilty 
of  an  assault  with  intent  to  murder.  The  court  conclusively  makes  this 
assumption — assuming  not  only  an  assault,  but  that  it  was  with  the  spe- 
cific intent  to  kill  and  murder  the  prosecutor.  If  this  be  correct,  the 
shooting  at  prosecutor  by  appellant  would  cut  no  figure,  except  to  throw 
light  on  the  animus  of  the  defendant,  for  an  assault  with  intent  to  kill 
and  murder  had  already  been  committed.  Now,  we  can  not  agree  to  the 
proposition  that  the  evidence  shows  beyond  any  controversy  that  by  call- 
ing the  prosecutor  a  liar,  and  picking  up  his  gun,  appellant  committed 
an  assault  with  the  specific  intent  to  kill  and  murder.  If  he  was  not 
guilty  of  an  assault  with  intent  to  commit  murder  when  the  prosecutor 
struck  him  with  the  stick,  producing  pain  and  bloodshed,  then  there  arose 
a  provocation  amply  sufficient  to  produce  such  passion  as  would  reduce 
the  homicide,  had  it  occurred,  to  manslaughter;  but  death  not  ensuing, 
it  would  be  an  aggravated  assault.  Again,  the  court  assumes,  from  the 
conduct  of  the  appellant,  that  there  was  no  passion  aroused.  There  was  a 
cause  for  passion  and  legal  provocation,  and  certainly  the  jury  ought 
to  have  been  permitted  to  pass  upon  whether,  in  fact,  appellant  was  act- 
ing under  a  passion  aroused  as  before  stated. 

.For  the  error  discussed  above,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


E.  P.  Taylor  v.  The  State. 

No.  1429.    Decided  January  26,  1898. 

1.    Dying  Declarations— Admissibility— Predicate— Disconnected  Statement. 

Where  it  is  shown  that  the  declarant  was  conscious  of  approaching  death,  and  had 
no  hope  of  recovery,  a  sufficient  predicate  is  established  to  admit  his  dying  declara- 
tions as  evidence.  And  the  declarations  are  not  rendered  inadmissible  from  the  fact 
that  declarant  was,  at  the  time,  partially  under  the  influence  of  opiates,  and  had  to 
be  aroused  from  time  to  time  to  continue  his  statement — ^the  statement  being  intel- 
ligent, continuous,  and  logical,  and  not  made  in  answer  to  questions  calculated  to  in- 
duce it. 
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2.  Same— Admission  of  I>yixLg  Declaratioxis  Not  Violative  of  the  Gonsti- 

tution. 

The  admission  in  evidence  of  dying  declarations  is  not  obnoxious  to  the  constitu- 
tional provision.  Bill  of  Rights,  section  10,  which  guarantees  to  an  accused  the  right 
to  be  confronted  with  the  witnesses  against  him.  Following  Burrell  v.  State,  18  Texas, 
718. 

3.  Impeachment  of  a  Witness  by  Contradictory  Statements. 

A  witness  can  only  be  impeached  by  proof  of  contradictory  statements,  when  he 
has  testified  to  some  material  fact  about  which  it  is  proposed  to  contradict  him.  A 
witness  can  not  be  asked  after  he  has  testified  to  criminating  facts;,  whether  he  has 
not  previously  said  the  defendant  was  not  guilty;  nor  can  he  be  impeached  by  proof 
as  to  how  he  narrated  the  circumstances  of  the  occurrence  to  a  third  party,  where 
the  witness  had  testified  as  to  no  such  facts,  but,  on  the  contrary,  testified  to  facts 
showing  that  she  was  not  present  at  the  particular  time  spoken  of,  and  could  not, 
and  did  not,  know  personally  the  facts  as  it  was  proposed  to  prove  she  had  previously 
narrated  them. 

4.  Dying  I)eclaration&— Questions  Asked— Charge  of  Court. 

Where  some  controversy  had  arisen  as  to  whether  the  dying  declarations  were 
freely  and  voluntarily  made,  and  the  court,  after  instructing  the  jury  not  to  consider 
them  if  not  made  under  the  safeguards  required  by  law,  further  instructed  them:  "It 
would  be  no  legal  objection  to  said  declaration,  that  questions  were  asked  him  direct- 
ing his  mind  to  the  subject  or  part  of  the  subject  upon  which  said  declaration  was 
made.  Nor  do  such  questions  take  from  said  declaration  its  voluntary  character." 
Held  to  embody  a  correct  rule  of  law  and  not  to  be  upon  the  weight  of  evidence. 

5.  ICurdex^Charge  as  to  Provoking  BifBLculty  by  Defendant. 

On  a  trial  for  murder,  where  deceased's  dying  declarations  introduced  in  evidence 
stated  that  defendant  had  used  opprobrious  epithets  towards  him,  and  had  stabbed 
him  before  he  clinched  with  defendant,  the  .court  properly  charged  the  jury,  that  if 
defendant  provoked  the  difficulty  with  apparent  intention  of  killing  or  doing  deceased 
serious  bodily  harm  he  would  be  guilty  of  murder  although  he  might  have  done  the 
act  suddenly  without  deliberation,  and  in  order  to  save  his  own  life. 

6.  Same— Self-defense. 

Where  the  parties  had  had  a  previous  altercation  in  the  dance  room,  and  defend- 
ant went  out  into  the  corridor  and  laid  in  wait  for  some  time;  and  as  soon  as  de- 
ceased appeared  denounced  him  in  a  violent  manner,  it  is  clear  he  intended  and  did 
premeditatedly  provoke  the  difficulty,  and  it  is  absolutely  immaterial  whether  the 
deceased  etruck  the  first  blow  so  far  as  his  rights  are  concerned. 

7.  Same— Besort  to  All  Other  Means— Charge. 

On  a  trial  for  murder,  where  the  evidence  showed  that  if  deceased  made  any  attack 
at  all  upon  defendant  it  was  not  with  intent  to  murder,  or  inflict  serious  bodily  in- 
jury upon  him,  the  court  properly  charged  that  the  jury  should  find,  before  he  was 
authorized  to  slay  deceased,  that  he  resorted  to  all  other  means  except  retreating. 

8.  Same— Conspiracy— Instructions. 

MTiere  the  evidence  utterly  fails  to  show  a  conspiracy,  it  is  proper  for  the  court  to 
refuse  special  instructions  embodying  self-defense  predicated  upon  the  idea  of  a  con- 
spiracy between  the  deceased  and  others  to  attack  defendant. 

9.  Jury  liaw— Separation  of  Jury— New  Trial. 

A  short  temporary  separation  of  one  or  more  jurors  from  their  fellows  will  con- 
stitute no  material  error  or  ground  for  new  trial,  where  it  is  shown  that  during  the 
separation  they  were  accompanied  by  or  all  the  time  in  view  of  an  officer,  the  body 
of  the  jury  at  the  same  time  being  also  in  charge  of  officers,  and  where  there  was  no 
such  separation  as  would  in  anywise  prejudice  the  rights  of  appellant. 

Appeal  from  the  District  Court  of  Mitchell,  on  change  of  venue  from 
Nolan.    Tried  below  before  Hon.  R.  A.  Ragland,  Special  Judge. 

Appeal  from  a  conviction  for  murder  in  the  second  degree;  penalty, 
ten  years  imprisonment  in  the  penitentiary. 
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On  November  5,  1895,  appellant  was  indicted  by  the  grand  jury  of 
Nolan  County,  Texas,  for  the  murder  of  W.  H.  Flowers,  charging  him 
with  said  murder  on  October  16, 1895,  by  cutting  and  stabbing  him  with  a 
knife.  In  November,  1895,  appellant  was  tried  in  the  District  Court 
of  Nolan  County,  Texas,  and  there  was  a  mistrial ;  and  at  the  April  term 
of  the  District  Court  of  Nolan  County,  Texas,  appellant  was  again  tried 
in  said  court,  and  a  mistrial  resulted,  and  on  the  18th  day  of  April, 
1896,  the  court,  on  its  own  motion,  changed  the  venue  of  this  cause  to 
Colorado,  Mitchell  County,  Texas,  for  trial,  and  at  the  fall  term  of  the 
District  Court  of  Mitchell  County,  Texas,  this  cause  was  tried  and  re- 
sulted in  a  hung  jury,  and  on  June  7, 1897,  this  cause  was  again  tried  and 
resulted  in  a  verdict  of  guilty  of  murder  in  the  second  degree,  the 
penalty  assessed  being  ten  years  in  the  State  penitentiary. 

On  the  night  of  the  16th  of  October,  1895,  a  concert  or  show  was  to 
take  place  in  the  courthouse  in  the  town  of  Sweetwater,  Nolan  County, 
and  Granville  Flowers  and  "Drummy'^  Campbell  got  up  a  ball,  to  take 
place  after  the  performance  was  over,  and  arranged  to  have  a  supper  at 
midnight.  They  employed  the  deceased,  W.  H.  Flowers,  to  act  as  "floor 
manager,"  and  to  call  the  sets  for  the  dances.  The  price  for  the  tickets 
to  the  ball  and  supper  was  50  cents.  Granville  Flowers  watched  the  door 
and  sold  tickets.  It  seems  that  E.  P.  Taylor,  the  defendant,  did  not  live 
at  the  town  of  Sweetwater,  and  the  record  does  not  disclose  his  place  of 
residence.  He  did  not  know  the  two  Flowers,  and  did  not  know  any  of 
the  ladies  at  the  dance.  He  bought  a  ticket  for  the  ball,  and  Granville 
Flowers  introduced  him  to  Mrs.  W.  H.  Flowers,  the  wife  of  the  deceased, 
with  whom  he  danced  the  first  set.  The  dance  was  in  the  courtroom,  and 
W.  H.  Flowers,  the  deceased,  called  the  dances  from  the  bar.  The  supper 
table  was  set  in  the  grand  jury  room,  which  adjoined  the  courtroom ;  and 
both  the  courtroom  and  the  grand  jury  room,  which  were  in  the  second 
story  of  the  building,  had  doors  opening  upon  a  corridor  or  hall  at  the 
head  of  the  stairway  leading  from  the  ground  floor;  this  corridor  was  not 
lighted  up,  save  by  the  lights  from  the  courtroom  and  the  grand  jury 
room.  The  defendant,  Taylor,  engaged  a  partner  and  took  his  place  upon 
the  floor  for  the  second  set.  When  the  music  struck  up,  both  he  and  the 
deceased  (Flowers)  commenced  calling  the  dance  about  the  same  time. 
Defendant  held  up  his  finger  and  said,  "Here,  I'll  do  this  calling.*'  De- 
ceased said,  "No;  I'm  calling  it."  Defendant  said,  "I  will  damned  sure 
call  it,  if  it  is  called."  Deceased  then  walked  over  towards  defendant,  and 
said,  "I  will  call  it,  if  it  is  called,  for  I  was  employed  to  do  the  calling." 
Other  parties  interfered — some  of  whom  remonstrated  with  the  defend- 
ant, and  told  him  that  he  would  break  the  dance  up  in  a  row  if  he  per- 
sisted in  his  intention  to  call  it.  Defendant  then  desisted  and  the  dance 
proceeded,  deceased  calling  it.  This  occurred  Ixjtween  11  and  12  o'clock 
at  night.  After  this  dance  was  over,  the  defendant  seems  to  have  disap- 
peared from  the  courtroom  and  was  not  seen  again  until  the  fatal  diffi- 
culty. About  1  o'clock  the  guests  went  in  to  supper.  After  they  had 
eaten,  but  before  they  had  quit  the  room,  Granville  Flowers  and  Camp- 
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bell  were  seen  off  to  one  side  having  a  private  conversation  in  a  low  tone. 
Deceased  left  his  wife  at  the  supper  table  and  stepped  out  into  the  corri- 
dor, and  some  of  the  witnesses  say  they  saw  him  standing  in  the  door 
of  the  courtroom,  where  he  and  defendant  seemed  to  be  engaged  in  an 
altercation,  and  soon  clinched.  The  State's  witnesses  testified  that  de- 
fendant seized  deceased  around  the  body.  They  saw  the  parties  stoop 
over,  and  at  the  same  time  saw  the  defendant  striking  under  as  though 
with  a  knife.  Some  of  defendant's  witnesses  testified  that  deceased  struck 
at,  or  struck,  defendant  before  the  pari;ie8  clinched.  The  noise  of  the 
scuffling  immediately  attracted  the  attention  of  the  whole  crowd,  several 
of  whom  rushed  to  the  scene.  Granville  Flowers  grabbed  the  defendant 
by  his  arm,  and  Duke  Taylor,  a  brother  of  the  defendant,  had  seized  hold 
of  the  deceased  by  his  arm.  And  the  parties  were  engaged  in  scuffling, 
when  about  this  time  Mrs.  Bessie  Flowers,  the  wife  of  deceased,  seeing 
Duke  Taylor  having  hold  of  her  husband,  struck  him  one  or  two  blows 
in  the  face  with  her  fists,  Duke  Taylor  protesting  that  he  was  trying  to 
separate  the  parties,  as  he  afterwards  on  the  trial  swore  was  his  intention, 
and  Granville  Flowers  also  swore  that  such  was  his  intention.  There  was 
no  evidence  that  either  one  of  the  parties  was  thrown  to  the  ground  dur- 
ing the  conflict,  or  that  one  or  more  of  the  parties  had  jumped  onto  the 
defendant  while  it  was  going  on.  As  soon  as  the  parties  were  separated, 
deceased  was  pushed  into  the  courtroom,  and  there  one  or  more  vritnesses 
swear  they  saw  him  put  his  hand  into  his  pocket,  draw  out  his  knife,  and 
open  it.  Finding  that  he  had  been  badly  stabbed,  he  was  laid  upon  a 
table  in  the  courtroom,  and  physicians  sent  for.  Two  physicians,  Drs. 
Burts  and  Moody,  arrived  in  a  short  time,  and  both  of  them  examined 
the  wounds  and  ministered  to  the  wounded  man.  They  found  two  cuts 
upon  the  abdomen,  which  had  entered  the  abdominal  wall,  one  of  them 
cutting  the  entrails  or  intestines  eight  or  nine  times. 

Dr.  Burts  testified:  "Dr.  Moody  and  myself  sewed  up  the  cuts  and 
wounds  in  the  flesh  after  sponging  them  out  with  disinfectants,  and  I  re- 
mained with  him  all  the  time,  practically,  until  his  death."  [It  seems 
that  the  deceased  did  not  die  until  some  eleven  hours  afterwards.] 
"He  died  from  these  knife  wounds.  I  was  present  when  his  dying  state- 
ment was  taken  by  Mr.  H.  C.  Hord  and  Squire  Foy.  He  was  under  the 
influence  of  opiates  at  the  time,  but  not  enough  to  affect  his  mind.  He 
was  of  sane  mind  at  the  time,  and  I  had  before  this  informed  him  that  he 
could  not  possibly  recover — that  his  wounds  were  fatal.  I  talked  with 
him  from  time  to  time  and  his  mind  was  all  right.  He  would,  while  the 
statement  was  being  taken,  go  to  sleep ;  that  is,  he  would  pass  into  a  kind 
of  slumber,  when  Mr.  Hord  would  stop  him  to  vrrite  down  what  he  had 
stated,  then  his  father  would  shake  him  a  little,  which  would  arouse  him, 
and  Mr.  Hord  would  read  to  him  what  he  had  last  said,  and  he  would  then 
proceed  to  state  further  until  stopped  again.  This  was  kept  up  until  his 
whole  statement  was  taken.  I  believe  that  he  fully  understood  all  that 
was  said  to  him  at  this  time,  and  his  language  and  manner  of  speaking 
while  the  statement  was  being  taken  was  rational,  clear,  and  intelligent. 
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Deceased,  at  the  time  the  statement  was  taken,  was  very  weak;  he  had 
lost  a  good  deal  of  blood  and  had  suffered  a  great  deal ;  he  was  under  the 
influence  of  opiates,  which  made  him  sleepy,  but  this  did  not  affect  his 
mind.  As  an  expert,  I  would  say  that  his  mind  was  all  right,  and  that  he 
comprehended  what  he  said  and  knew  that  his  death  was  imminent.  He 
died  about  eleven  hours  after  this  statement  was  taken,  and  in  fact  his 
mind  was  very  clear  up  until  just  before  he  died." 

H.  C.  Hord  testified:  That  he  was  county  attorney  of  Nolan  County, 
and  was  present  when  deceased's  dying  statement  was  taken.  "Shortly 
after  deceased  was  cut,  I  told  Dr.  Moody  that  1  wanted  to  take  deceased's 
statement  before  he  died  and  while  he  was  in  his  right  mind,  and  asked 
him  to  let  me  know  the  time  to  take  it.  Just  before  it  was  taken  Dr. 
Moody  came  to  my  office  and  told  me  that  now  was  the  time  to  take  the 
statement;  that  Flowers  was  in  his  mind  all  right,  but  was  not  going  to 
live  long.  I  got  Squire  Foy,  took  some  paper,  and  went  by  to  take  his 
statement."  [Here  witness  was  handed,  the  written  statement  of  de- 
ceased.] "This  is  the  statement  made  by  the  deceased.  I  wrote  it  down 
at  the  time.  When  I  went  to  take  it,  I  spoke  several  words  to  him,  to 
satisfy  myself  that  his  mind  was  all  right,  etc.  I  asked  him  if  he  was  con- 
scious of  approaching  death.  He  answered  that  he  was;  that  he  knew 
that  he  was  bound  to  die;  and  so  this  statement  starts  and  embodies  part 
of  the  question  to  make  sense.  I  read  that  part  to  him,  and  told  him  to 
go  ahead  and  tell  us  just  how  the  fight  occurred,  and  he  detailed  it  just 
as  it  is  written  here.  I  asked  him  a  question  or  so  as  we  went  through, 
but  nothing  that  would  lead  him  to  make  any  particular  answer  or  state- 
ment. While  the  statement  was  being  taken  he  would  seemingly  drop 
of?  to  sleep,  but  when  shaken  a  little  he  would  awaken  a  little.  I  would 
then  read  to  him  what  he  had  last  stated  and  tell  him  to  go  ahead,  and 
he  would  do  so,  stating  very  clearly  and  rationally  the  occurrences.  After 
we  had  gotten  through  we  roused  him  up,  and  I  read  the  statement  over 
to  him  in  toto,  and  he  remarked  that  that  was  right.  I  think  he  was 
rational — he  spoke  rationally,  and  did  not  say  anything  that  in  any  way 
seemed  flisrhty  or  indicated  that  his  mind  was  not  all  right.  After  it  was 
read  to  him,  he  was  raised  up  and  took  hold  of  the  pen  staff  while  his 
mark  was  made,  and  Squire  Foy  swore  him  to  it.'* 

Dr.  Moody  corroborated  Dr.  Burts'  testimony,  and  also  that  of  Hord, 
the  county  attorney.  He  says:  'T)eceased  was  perfectly  rational  when 
his  statement  was  taken.  I  don't  think  there  could  be  any  question  about 
that.  I  had  been  with  him  sometime  before  the  statement  was  taken, 
and  had  given  him  some  opiates  to  lull  his  pain,  but  not  enough  to  affect 
him  materially.  While  the  statement  was  being  taken  he  dropped  off 
to  sleep  two  or  three  times;  this  was  when  Mr.  Hord  would  stop  him 
to  write  down  what  he  had  said.  Then  they  would  shake  him  a  little  and 
Mr.  Hord  would  read  what  he  had  written,  and  he  would  go  ahead  and 
make  a  further  statement.  His  mind  was  clear  and  his  talk  sensible  and 
rational.  *  *  *  Once,  while  reading  what  Hord  had  written,  he 
called  attention  to  a  mistake  and  had  it  corrected." 
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The  State  here  introduced  (over  defendant's  objections)  the  dying  dec- 
laration, which  is  as  follows:  "W.  H.  Flowers,  being  duly  sworn:  I  am 
conscious  that  I  am  in  danger  of  approaching  death.  Vat  Taylor  and 
myself  had  a  few  words  about  calling  the  set.  He  allowed,  by  God,  that 
if  he  did  not  call  the  set,  it  would  not  be  called.  I  told  him  that  if  I  did 
not  call  it,  it  would  not  be  called,  either.  The  next  time  I  saw  him  after 
the  words  in  the  ballroom,  I  came  from  the  supper-room  and  stopped  in 
the  door  of  the  courtroom,  and  I  saw  Vat  Taylor  in  the  corridor  in  the 
comer  next  to  the  ladder.  I  had  my  back  to  him,  and  he  said  to  me  'I 
think  you  acted  a  God-damned  shit-heel  with  me.  I  think  you  are  a 
God-damned  son  of  a  bitch  and  dirty  coward ;'  and  then  he  stabbed  me 
in  the  belly  with  his  knife.  He  made  all  the  wounds  in  my  abdomen  be- 
fore I  clinched  him.  I  think  he  cut  me  on  the  shirt  sleeve  after  we 
clinched.  I  never  had  my  knife  out  at  all  in  the  corridor  or  while  we 
were  scuffling.  I  got  it  out  after  we  separated  and  came  in  this  room, 
the  courtroom.  I  never  noticed  exactly  who  was  out  there  besides  Vat 
Taylor.  I  remember  seeing  Granville  Flowers,  my  brother;  if  he  had  a 
knife  I  did  not  see  it,  and  don't  think  he  had  any.  I  am  absolutely  sure 
that  Vat  Taylor  and  no  one  else  cut  me.  No  one  but  he  and  I  was  right 
there  when  he  cut  me. 

HiB 

"W.  H.  X  Flowers. 

mark 

"Sworn  to  and  subscribed  before  me  this  17th  day  of  October,  1895. 

"J.  M.  FoY,  J.  P." 

Mrs.  Bessie  Flowers,  after  testifying  about  the  first  trouble  with  re- 
gard to  calling  the  dance,  substantially  as  it  is  above  stated,  said :  "When 
supper  was  announced  I  went  with  my  husband  into  the  grand  jury 
room  and  we  took  >position  on  the  north  side  of  the  table  next  to  the  door. 
Granville  ate  at  the  east  end  and  Vaughan  Campbell  and  Mattie  Brown 
just  across  and  in  front  of  us.  I  saw  Granville  and  Campbell  go  aside 
and  talk  together,  but  paid  no  particular  attention  to  them;  this  was 
about  the  time  supper  was  over  with  us.  My  husband,  as  soon  as  he 
finished  eating,  went  out  at  the  door,  and  in  two  or  three  minutes,  or  a 
very  short  time,  my  attention  was  drawn  in  that  direction  by  a  noise  in 
the  corridor.  I  rushed  out,  and  when  I  got  out  of  the  door  I  saw  my 
husband  about  half  stoopee^  over,  and  Duke  Taylor  ahold  of  his  left  arm. 
I  rushed  up  and  began  striking  Duke  Taylor  in  the  face  with  my  fist.  I 
struck  him  several  times,  I  don't  know  how  many  times,  and  told  him  to 
let  go  of  my  husband.  About  this  time  my  mother-in-law  came  up  and 
said  to  Duke  Taylor  to  let  go  of  her  child;  you  are  killing  him.  Duke 
replied,  'Madam,  we  are  not  going  to  hurt  your  child.'  We  then  got 
Willie,  my  husband,  back  into  the  house  some  two  or  three  steps,  and  I 
was  in  front  of  him,  and  I  said,  Tapa,  are  you  hurt?'  He  was  bent  over 
and  said,  'Yes,  I  am  cut.'  I  then  looked,  and  he  had  his  left  hand  pressed 
to  his  left  bowel.    I  saw  the  blood  on  his  hand  and  clothing.    Immedi- 
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ately  after  this  I  saw  his  knife  in  his  right  hand,  opened,  and  I  said, 
Tapa,  give  me  your  knife/  He  gave  it  to  me,  and  I  kept  it  until  some 
time  after  he  was  put  on  the  table,  and  gave  it  to  Granville  Flowers.  My 
husband  lived  a  couple  of  days  after  he  was  cut,  and  died  from  the  wounds 
described  by  me.  He  was  in  his  right  mind  all  the  time  up  until  about 
his  death.  I  was  with  him  nearly  all  the  time  and  talked  with  him,  ex- 
cept when  asleep.    He  never  was  out  of  his  right  mind  at  any  time.*' 

Cross-examined:  *^I  never  told  Willie  not  to  go  out  in  the  corridor 
after  the  wordy  altercation  on  the  floor;  that  that  young  fellow  had 
apologized;  nor  did  I  hear  deceased's  mother  say  any  such  thing  as  that. 
I  have  lived  in  Fort  Worth  principally  since  my  husband  was  killed.  I 
was  at  Buie,  Texas,  for  some  time  since  the  last  trial  here.  I  visited  a 
friend  in  Waco  about  two  weeks  since  that  time.  When  the  fight  oc- 
curred in  the  hall  I  rushed  to  the  door.  I  was  standing  near  by  it,  and 
when  I  heard  the  noise  I  turned  and  rushed  out  at  the  door.  I  don't 
think  anyone  went  out  before  me;  I  did  not  see  anyone  go  out.  I  don't 
know  where  Granville  Flowers  was  when  the  fight  began.  I  did  not  see 
him  in  the  corridor  during  the  altercation.  I  did  not  see  the  defendant 
out  there  during  the  fight.  Don't  know  what  Granville  was  doing.  I 
know  my  husband  had  no  knife  during  the  fight,  because  I  saw  his  hands 
when  they  were  loosed  from  each  other.  I  don't  know  where  he  got  the 
knife.  It  was  in  his  hand  opened  when  I  first  saw  it,  and  this  was  after 
we  had  got  him  in  the  courthouse  some  two  or  three  steps,  and  stopped. 
I  never  told  Miss  Lou  Everett,  at  Mrs.  John  King's,  the  day  my  husband 
was  buried,  that  I  would  not  have  cared  so  much  for  my  husband's  death 
if  he  had  not  been  drinking.  If  my  husband  was  drinking  that  night  I 
did  not  know  it.  I  did  not  tell  Hart  Gunnells,  the  assistant  city  marshal 
of  Fort  Worth,  in  the  courthouse,  or  anywhere  else,  that  I  had  been  bull- 
dozed by  the  Flowers  into  swearing  what  I  had  been  swearing  in  this  case, 
and  that  I  was  not  going  to  swear  the  same  thing  any  more.  And  I  never 
told  him  that  Vat  Taylor  did  what  he  did  in  cutting  my  husband  because 
he  had  it  to  do,  nor  that  what  he  (defendant)  did  he  done  in  self-defense, 
and  that  both  my  husband  and  Granville  Flowers  jumped  on  him  (de- 
fendant), and  that  Vat  Taylor  cut  in  self-defense.  I  made  no  such  state- 
ments at  all.  I  did  have  a  conversation  with  Hart  Gunnells  at  about  the 
time  and  place  mentioned,  but  that  conversation  was  not  in  reference  to 
this  case  in  any  manner,  and  I  did  not  then  or  there  make  any  statements 
about  my  deceased  husband  or  Vat  Taylor.  I' did  have  something  to  say, 
and  said  it,  about  old  man  Flowers,  but  that  was  not  in  relation  to  this 
case  or  any  testimony  in  it  in  any  manner  whatever." 

Defendant  proposed  to  introduce  H.  D.  Gunnells,  for  the  purpose  of 
im])eaching  Mrs.  Bessie  Flowers,  by  showing  that  she  had  made  state- 
ments to  the  said  Gunnells  directly  contradictory  to  her  testimony  as 
above  set  out.  The  bill  of  exceptions  reserved  to  the  ruling  of  the  court 
in  refusing  to  allow  this  impeaching  testimony  will  be  found  set  out  be- 
low, in  the  opinion  of  the  court. 
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F.  J.  Thurmond  and  J,  F.  Eidson,  for  appellant. — ^The  court  erred  to 
the  defendant's  injury  and  prejudice  upon  the  trial  of  this  cause,  in  ad- 
mitting the  dying  statement  of  the  deceased,  W.  H.  Flowers,  to  be  intro- 
duced and  read  before  the  jury  as  evidence  in  this  cause,  over  the  objec- 
tion of  the  defendant  as  shown  by  his  bill  of  exceptions  number  1. 

Appellant's  objections  were  as  follows,  to  wit:  That  said  purported 
dying  statement  was  hearsay,  and  that  appellant  was  not  present,  and 
had  no  opportunity  to  cross-examine  the  deceased;  that  said  statement 
was  Hot  taken  upon  the  trial  of  this  cause  at  any  time ;  that  said  statement 
was  not  legal  evidence  in  this  cause;  that  to  introduce  said  statement  over 
the  defendant's  objection  would  be,  and  was,  in  violation  and  contraven- 
tion of  the  Constitution  of  the  State  of  Texas,  and  in  violation  of  the  law 
in  this  cause,  and  in  violation  of  the  Bill  of  Rights,  and  in  violation  of  the 
Constitution  of  the  United  States  of  America  and  the  Bill  of  Rights  of 
the  United  States.  That  there  was  no  proper  and  legal  predicate  laid  for 
the  introduction  of  said  purported  dying  statement;  that  said  deceased 
was  not  in  his  right  mind,  and  was  not  sane,  at  the  time  he  made  said 
statement.  That  said  statement  was  made  in  reply  to  interrogatories  pro- 
pounded to  him  by  H.  C.  Hord,  county  attorney  of  Nolan  County,  Texas, 
leading  his  mind  up  to  the  particular  subject  matter  testified  about;  and 
because  said  dying  statement  was  not  voluntarily  made,  but  was  made 
through  persuasions  and  in  reply  to  interrogatories  propounded  to  him 
calculated  to  cause  him  to  make  said  particular  statement,  and  because 
deceased  was  not  sane;  that  he  was  not  in  his  right  mind  and  was  not 
conscious  of  the  danger  of  approaching  death,  and  had  no  hope  of  recov- 
er}- at  the  time  he  made  it;  and  because,  under  the  law  and  Constitution 
of  this  State,  appellant  was  entitled  to  be  confronted  by  the  witness  in  the 
case  on  the  trial,  before  the  court  and  jury,  in  flesh  and  blood,  and  that 
said  statement  was  not  legal  and  competent  evidence  against  him  upon 
the  trial  of  this  cause,  and  was  prejudical  and  injurious  to  appellant 
before  the  jury,  and  that  there  was  other  evidence  of  eyewitnesses  to  the 
killing  and  attainable  upon  this  trial. 

The  court  overruled  all  the  above  objections  of  the  appellant  and 
admitted  said  purported  dying  statement  of  the  deceased,  W.  H.  Flowers, 
to  be  read  before  the  jury  as  evidence  in  this  cause,  to  which  ruling  of 
the  court  appellant  excepted  then  and  there,  and  assigned  the  ruling  of 
the  court  in  admitting  this  dying  statement  in  the  trial  of  this  cause,  as 
error.  Cline  v.  State,  36  Texas  Crim.  Rep.,  320,  Judge  Henderson's  dis- 
senting opinion;  sec.  10,  Bill  of  Rights  of  Const,  of  Texas;  sec.  20,  Bill 
of  Rights  of  Const,  of  Texas;  U.  S.  Const.,  sec.  — ,  and  Bill  of  Rights; 
sec.  29,  Const,  of  Texas;  also  Locke  v.  State,  23  Texas  Crim.  App.,  40; 
3  Rice  on  Crim.  Ev.,  sec.  336;  U.  S.  Const.,  art.  6. 

The  court  erred  to  appellant's  injury  and  great  prejudice  before  the 
jury  in  not  allowing  H.  D.  Gunnells  to  testify  before  the  jury  the  state- 
ment Mrs.  Bessie  Flowers  made  to  him  in  the  courthouse  at  Fort  Worth, 
Texas,  as  shown  by  bill  of  exceptions  number  2  of  appellant.  Mrs.  Bessie 
Flowers  was  the  wife  of  W.  H.  Flowers  at  the  time  he  was  killed,  and 
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the  widow  of  the  deceased,  and  testified  on  the  trial  of  this  cause,  as  shown 
by  the  bill  of  exceptions  in  this  cause  number  2.  She  was  a  very  material 
witness  for  the  State,  and  was  an  eyewitness  at  the  fight  and  homicide, 
and  her  testimony  was  very  damaging  to  the  appellant  before  the  jury 
upon  the  trial  of  this  cause.  She  testified  upon  the  trial  hereof  that  her 
husband,  W.  H.  Flowers,  the  deceased,  was  cut  and  stabbed  with  a  knife, 
as  alleged  in  the  indictment  in  this  cause,  and  that  she  was  present  when 
he  was  cut  and  stabbed,  and  that  her  husband,  the  deceased,  never  drew 
his  knife,  and  did  not  have  any  knife,  open  or  in  his  hands,  during  the 
difficulty  in  which  he  was  killed,  until  after  the  difiiculty  was  over  and 
he  had  been  taken  into  the  main  courtroom  at  Sweetwater,  Texas,  and 
that  she  saw  him  take  it  out  of  his  pocket  and  open  it,  and  that  deceased's 
brother,  Granville  Flowers,  had  no  knife  seen  by  her,  and  that  she  did  not 
see  Granville  Flowers  during  the  difficulty,  and  that  her  husband  was 
not  fighting,  and  she  did  not  see  the  defendant  E.  P.  Taylor  during  the 
difficulty.  The  following  questions  were  propounded  to  her  by  the  de- 
fendant's counsel,  in  the  presence  of  the  jury  upon  the  trial  of  this  cause 
while  she  was  on  the  witness  stand,  to  wit :  Didn't  you  tell  H.  D.  Gun- 
nells,  the  assistant  city  marshal  of  Fort  Worth,  Texas,  about  the  last  of 
Februarv'^  or  first  of  March,  1897,  in  the  courthouse  at  Fort  Worth, 
Texas,  just  north  across  the  hall  from  the  district  clerk's  office  in  said 
courthouse,  that  Vat  Taylor  (E.  P.  Taylor,  the  defendant)  had  this  fight 
in  self-defense,  and  ought  to  be  acquitted,  and  that  you  had  sworn  lies 
enough  for  the  Flowers  against  Vat  Taylor,  or  swore  lies  enough  against 
Vat  Taylor;  and  that  they,  Granville  Flowers  and  deceased  Will  Flowers, 
both  jumped  on  defendant,  and  what  he  did  was  in  self-defense,  and  that 
you  knew  enough  to  acquit  him,  and  was  going  to  swear  it  on  the  next 
trial,  and  what  he  did  he  had  it  to  do?  That  said  witness,  Mrs.  Bessie 
Flowers,  the  wife  of  deceased,  denied  talking  to  said  H.  D.  Gunnells  about 
the  defendant's  case  at  all,  and  absolutely  denied  that  she  made  any  such 
statements  to  said  witness  H.  T).  Gunnells,  but  stated  she  did  have  a  talk 
with  him  about  that  time  and  place  mentioned. 

Whereupon  the  defendant  put  said  witness  H.  D.  Gunnells  upon  the 
witness  stand,  and  asked  him  the  same  questions  propounded  to  said  wit- 
ness Mrs.  Bessie  Flowers.  Said  witness  answered  she  made  a  part  of  such 
statements.  The  jury  being  withdrawn  by  the  court  from  the  courtroom, 
then  the  witness  Gunnells  made  the  following  statement  to  the  court,  to 
wit:  "On  or  about  the  latter  part  of  February,  1897,  or  some  time  in 
March  of  same  year,  Mrs.  Bessie  Flowers  sent  for  me  to  meet  her  at  the 
district  clerk's  office  in  the  courthouse  in  Tarrant  County,  Texas.  I  met 
her  there,  at  said  office,  went  across  the  hall  north  of  district  clerk's  office, 
and  she  told  me  as  follows:  First,  she  asked  me  if  I  had  heard  of  old  man 
Flowers  talking  about  her.  I  told  her  I  had  not.  She  said  she  had  been 
told  that  he  had  been  talking  about  her,  and  that  she  wanted  me  to  try 
and  find  out,  if  possible,  all  that  he  had  said;  said  she  was  tired  of  being 
bulldozed,  and  she  was  not  going  back  to  the  trial  unless  they  sent  her  a 
ticket,  and  that  if  she  did  go  back  she  was  going  to  turn  Vat  Taylor  loose; 
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that  he  should  be  turned  loose;  that  he  only  done  what  he  had  to  do;  that 
Will  Flowers  and  Granville  Flowers  were  both  on  him  when  he  cut  Will 
Flowers;  and  that  her  testimony  on  the  next  trial  would  turn  Vat  Taylor 
loose." 

After  the  above  testimony  of  said  witness  Gunnells  was  related  to  the 
court,  in  the  absence  of  the  jury,  the  State's  counsel  objected  to  said  testi- 
mony going  before  the  jury,  or  being  introduced  before  the  jury,  because 
it  was  conclusions  of  the  witness  Bessie  Flowers,  and  not  material,  and 
was  collateral  issues,  and  did  not  contradict  any  statement  of  the  witness 
Mrs.  Bessie  Flowers.  The  court  sustained  the  objection,  and  refused  to 
allow  the  said  testimony  to  go  before  the  jury,  to  which  ruling  of  the  court 
defendant  then  and  there  excepted.  And  defendant  then  offered  to  put 
said  interrogatories  to  said  witness  Gunnells  separately,  and  asked  the 
court  to  allow  him  to  do  that,  as  some  of  the  said  answers  of  said  witness 
was  admissible.  The  court  refused  to  allow  defendant  to  do  that,  and 
then  defendant  offered  to  put  the  witness  Bessie  Flowers  on  the  witness 
stand  and  ask  her  the  exact  questions  testified  to  by  the  witness  H.  D. 
Gunnells,  and  the  couri;  refused  to  allow  it  to  do  that;  said  it  was  not 
material,  and  did  not  contradict  any  testimony  of  witness  Mrs.  Bessie 
Flowers;  he  would  rule  it  all  out;  and  said  witness  had  "already  been  on 
the  stand  twice,  once  by  the  State  and  once  by  the  defendant,  and  the 
court  would  not  allow  her  to  be  recalled.  Whereupon  the  defendant  ex- 
cepted to  the  ruling  of  the  court.  10  Texas  Grim.  App.,  705;  21  Texas 
Crim.  App.,  59;  Whart.  Grim.  Ev.,  9  ed.,  sec.  483;  Penal  Code,  sec.  1045, 
note,  and  authorities  there  cited. 

The  court  erred  to  the  great  prejudice  and  injury  of  this  appellant  in 
charging  upon  the  evidence  of  deceased.  It  called  the  jury's  special  at- 
tention to  his  dying  statemeni,  and  laid  great  stress  upon  his  evidence, 
selecting  it  from  all  the  other  evidence  of  all  the  numerous  witnesses  that 
testified  in  this  cause,  and  especially  calling  the  jury's  attention  to  it, 
gave  it  more  weight  with  the  jury  than  any  other  testimony  in  the  case, 
and  was  error  of  the  court.  Said  charge  was  clearly  upon  the  weight  of 
the  evidence,  especially  this  part  of  the  court's  charge,  to  wit:  "But  in 
this  connection  I  charge  you  that  it  would  be  no  legal  objection  to  said 
declaration  that  questions  were  asked  him  directing  his  mind  to  the  sub- 
ject, or  part  of  the  subject,  upon  which  such  declaration  was  based,  nor 
do  such  questions  take  from  said  declaration  its  voluntary  character." 
Appellant  excepted  to  this  part,  and  all  the  charge  upon  dying  declara- 
tion, as  upon  weight  of  the  evidence,  and  not  the  law  in  this  case.  The 
court,  in  its  charge  herein,  invaded  the  province  of  the  jury,  it  being  their 
province  to  say  in  passing  upon  the  evidence,  and  all  the  evidence,  and 
especially  the  dying  declaration,  whether  it  was  made  in  reply  to  inter- 
rogatories; if  so,  it  was  not  admissible.  But  the  court  tells  them  not  to 
consider  that  question,  but  takes  it  from  the  jury,  and  settles  it;  therefore 
a  charge  upon  the  weight  of  evidence,  and  misled  the  jury,  and  kept  said 
deceased's  evidence  prominently  before  the  jury,  and  gave  undue  weight, 
38  Texas  Crim.  App. -36 
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prominence,  and  credence  to  said  dying  declaration,  and  influenced  the 
jury  to  defendant's  injury  and  prejudice.  Wherefore  this  cause  ought  to 
be  reversed  and  remanded  for  a  new  trial. 

The  court  erred  to  the  injury  and  prejudice  of  the  defendant  in  charg- 
ing the  jury  the  law  upon  provoking  a  contest.  There  being  no  evidence 
to  justify  such  a  charge,  it  was  misleading  to  the  jury.  And  the  court 
failed  to  charge  the  jury  upon  the  affirmative  for  the  defendant  if  the 
deceased  provoked  the  difficulty,  thereby  depriving  the  defendant  of  his 
rights  of  self-defense. 

The  court  charged  the  jury,  if  the  appellant  provoked  the  contest  with 
the  deceased  (W.  H.  Flowers)  with  the  apparent  intention  of  killing  him 
or  doing  him  some  serious  bodily  harm  or  injury,  that  he  would  be  guilty 
of  murder,  although  he  may  have  done  the  act  of  killing  suddenly,  with- 
out deliberation,  and  in  order  to  save  his  own  life.  The  law  allows  no 
justification  in  such  cases,  and  no  reduction  in  the  grade  of  homicide  be- 
low murder.  The  foregoing  charge  was  error;  it  was  excepted  to,  raised 
in  the  motion  for  a  new  trial,  and  assigned  as  error.  There  was  no  evi- 
dence to  justify  such  a  charge.  Words  do  not  constitute  provoking  a 
difficulty,  as  said  by  this  court  in  the  case  of  Polk  v.  State,  30  Texas 
Criminal  Appeals,  659.  There  was  a  conflict  in  the  evidence  between  de- 
ceased and  his  brother,  Granville  Flowers,  on  one  side,  and  Pat  Boyd, 
Bob  Witt,  and  Duke  Taylor  on  the  other  side.  Duke  Taylor,  Pat  Boyd, 
and  Bob  Witt  say  that  deceased  struck  appellant  as  he  left  and  started 
from  deceased,  and  in  the  back  at  that.  Now,  if  it  was  the  law  of  the  case 
to  charge  that  if  the  appellani;  provoked  the  contest,  why  wasn't  it  law 
for  the  court  to  charge  the  jury  that  if  the  deceased  provoked  the  contest, 
that  defendant  would  be  justifiable  to  fight  in  self-defense,  and  use  such 
force  and  means  as  were  necessary  or  were  apparently  so,  from  his  stand- 
point? We  think  appellant  was  entitled  to  an  affirmative  charge  upon 
this  issue.  Polk  v.  State,  30  Texas  Crim.  App.,  659;  Cunningham  v. 
State,  17  Texas  Crim.  App.,  94;  33  Texas  Crim.  Rep.,  591;  34  Texas 
Crim.  Rep.,  226. 

The  court  erred  to  defendant's  injury  and  prejudice  in  charging  the 
jury,  if  any  other  unlawful  attack  was  made  upon  defendant  than  the 
one  by  deceased,  that  he  must  resort  to  all  other  means  before  slaying  his 
assailant.  Because  if  Granville  Flowers  made  an  unlawful  attack  upon 
defendant  with  a  knife,  that  would  be  any  other  unlawful  attack,  and 
under  this  charge  defendant  would  have  to  resort  to  all  other  means  be- 
fore defending  himself. 

This  charge  of  the  court  was  misleading  to  the  jury  and  damaging  to 
the  appellant,  because  under  the  evidence  Granville  Flowers  made  an  as- 
sault with  a  knife  upon  appellant  at  the  same  time  deceased  (W.  H.  Flow- 
ers) did.  They  both  acting  together,  appellant  had  the  right  to  act  upon 
the  hostile  demonstrations  of  either  one  of  his  assailants,  and  was  not  re- 
quired under  the  law  to  resort  to  any  other  means,  but  had  the  right  to 
use  any  necessary  means  and  force  that  was  the  most  efficient,  in  his  legal 
and  proper  defense.    Said  charge  led  the  jury  to  believe  that  the  law  was. 
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if  Granville  Flowers  or  anyone  else  made  an  attack  at  the  time  of  this 
difficulty  upon  the  appellant,  with  intent  to  kill  or  do  him  serious  bodily 
harm,  that  he  must  resort  to  all  other  means  before  slaying  the  assailant. 
This  was  not  the  law,  was  misleading  to  the  jury,  and  did  appellant  great 
harm  and  damage  before  the  jury.  Wherefore  this  cause  should  be  re- 
versed and  remanded  for  a  new  trial.  20  Texas  Grim.  App.,  665-670 ;  25 
Texas  Grim.  App.,  346;  16  Texas  Grim.  App.,  473;  10  Texas  Grim.  App., 
340. 

The  court  should  have  granted  defendant  a  new  trial  on  account  of  the 
separation  of  the  jury.  Brown  v.  State,  38  Texas,  483 ;  Porter  v.  State,  1 
Texas  Grim.  App.,  399 ;  Early  v.  State,  Id.,  248 ;  Grissom  v.  State,  4  Texas 
Grim.  App.,  374;  Wright  v.  State,  17  Texas  Grim.  App.,  152;  18  Texas 
Grim.  App.,  576;  22  Texas  Grim.  App.,  570;  English  v.  State,  28  Texas. 
Grim.  App.,  500;  13  S.  W.  Rep.,  775.  There  can  be  numerous  other  au- 
thorities cited,  both  of  Texas  and  other  States,  to  support  this  position. 

[This  brief  was  also  accompanied  by  an  able  argument,  which  can  not 
be  reproduced  on  account  of  want  of  space. — Reporter.] 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. — [No  brief 
found  with  the  record. — Reporter.] 

HENDERSON",  Judge. — Appellant  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  assessed  at  ten  years  confinement  in 
the  State  penitentiary,  and  prosecutes  this  appeal. 

Appellant  contends  that  the  court  committed  an  error  in  admitting  the 
dying  declarations  of  the  deceased,  W.  H.  Flowers.  The  first  objection 
urged  is  that  said  dying  declarations  as  contained  in  the  written  state- 
ment were  not  admissible,  because  a  sufficient  predicate  had  not  been  laid 
for  their  introduction.  In  this  we  disagree  with  counsel  for  appellant. 
We  think  the  testimony  shows  conclusively  that  deceased  was  then  con- 
scious of  approaching  death,  and  had  no  hope  of  recovery.  And  we  fur- 
ther disagree  with  counsel  that  the  same  was  induced  by  leading  ques- 
tions calculated  to  elicit  the  desired  answers.  It  is  true  that  deceased  was 
at  the  time  partially  under  the  influence  of  opiates,  and  had  to  be  aroused 
from  time  to  time  in  order  to  continue  his  statement.  But  it  does  not  ap- 
pear that  any  statement  made  was  elicited  by  a  question  calculated  to  in- 
duce the  answer  given;  and  although,  during  some  of  the  time,  he  was 
unconscious,  and  had  to  be  aroused  to  continue  his  statement,  yet  the 
same  appears  to  be  an  intelligent,  continuous,  and  logical  statement  of 
how  the  killing  occurred.  Appellant  further  contends  that  said  state- 
ment is  not  admissible  as  evidence,  because  it  was  violative  of  ihe  consti- 
tutional guaranty  requiring  appellant  to  be  confronted  with  the  witnesses 
against  him,  and  he  refers  us  to  the  majority  opinion  of  the  court  in 
Gline's  Gase,  36  Texas  Griminal  Reports,  320,  and,  in  connection  there- 
with, to  the  dissenting  opinion  of  Henderson,  Judge,  in  that  case.  This 
question  has  long  been  settled  in  this  State  against  the  contention  of  ap- 
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pellant.  See  Burrell  v.  State,  18  Texas,  718,  and  authorities  there  cited. 
And  see  also  Campbell  v.  State,  11  Georgia,  353.  In  a  case  of  dying 
declaration  the  witness  does  confront  the  appellant  at  the  trial.  It  is 
true,  the  witness  states  the  declaration  of  the  decedent  as  to  the  cause  and 
manner  of  his  death.  This  declaration  is  itself,  under  the  authorities, 
made  original  testimony;  and  it  is  considered  as  original  evidence,  and 
not  hearsay,  when  given  by  any  witness  who  may  have  heard  such  declara- 
tion when  made  under  the  circumstances  required  by  law — ^that  is,  that 
the  declarant  must  be  conscious  at  the  time  of  approaching  death,  and 
believe  that  there  was  no  hope  of  recovery,  and  that  such  declaration  was 
voluntarily  made,  and  not  through  the  persuasion  of  any  person,  and  that 
the  same  was  not  made  in  answer  to  interrogatories  calculated  to  lead  the 
deceased  to  make  any  particular  statement,  and  that  such  declarant  was  at 
the  time  of  sound  mind. 

Appellant  assigns  as  error  the  action  of  the  court  in  refusing  to  permit 
him  to  impeach  Mrs.  Bessie  Flowers  by  the  testimony  of  H.  D.  Gunnells. 
Said  assignment  is  based  upon  the  following  bill  of  exceptions:  "Be  it 
remembered,  that  upon  the  trial  of  this  cause  Mrs.  Besie  Flowers,  wife  of 
the  deceased,  W.  H.  Flowers,  a  State  witness,  who  testified  for  the  State 
upon  the  trial  of  this  cause:  That  her  husband,  W.  H.  Flowers,  was  cut 
and  stabbed  with  a  knife,  as  alleged  in  the  indictment  in  this  cause;  and 
that  she  was  present  when  he  was  cut  and  stabbed,  and  that  her  husband 
(the  deceased)  never  drew  his  knife,  and  did  not  have  any  knife  open  or 
in  his  hands  during  the  difficulty  in  which  he  was  killed,  until  after  the 
difficulty  was  over,  and  he  had  been  taken  into  the  main  courtroom,  at 
Sweetwater,  Texas,  and  then  she  saw  him  take  it  out  of  his  pocket,  and 
open  it;  and  that  deceased's  brother,  Granville  Flowers,  had  no  knife  seen 
by  her,  and  that  she  did  not  see  Granville  Flowers  during  the  difficulty; 
and  that  her  husband  was  not  fighting,  and  she  did  not  see  the  defendant, 
E.  P.  Taylor,  during  the  difficulty.  The  following  questions  were  pro- 
pounded to  her  by  the  defendant's  counsel,  to  wit:  'Didn't  you  tell  H.  D. 
Gunnells,  the  assistant  city  marshal  of  Fort  Worth,  Texas,  about  the  last 
of  February  or  first  of  March,  1897,  in  the  courthouse  at  Fort  Worth, 
Texas,  just  north  across  the  hall  from  the  district  clerk's  office  in  said 
courthouse,  that  Vat  Taylor  (E.  P.  Taylor,  the  defendant)  had  this  fight 
in  self-defense,  and  ought  to  be  acquitted,  and  that  you  had  sworn  lies 
enough  for  the  Flowers  against  Vat  Taylor,  or  sworn  lies  enough  against 
Vat  Taylor:  and  that  they,  Granville  Flowers  and  deceased,  Will  Flowers, 
both  jumped  on  defendant,  and  what  he  did  was  in  self-defense;  and 
that  you  knew  enough  to  acquit  him,  and  was  going  to  swear  it  on  the 
next  trial,  and  what  he  did  he  had  it  to  do?'  That  said  witness  Mrs.  Bes- 
sie Flowew,  the  wife  of  deceased,  denied  talking  to  said  H.  D.  Gunnells 
about  the  defendant's  case  at  all,  and  absolutely  denied  that  she  made 
any  such  statements  to  said  witness  H.  D.  Gunnells,  but  stated  she  did 
have  a  talk  with  him  about  that  time  and  place  mentioned.  Whereupon 
the  defendant  put  said  witness  H.  D.  Gunnells  upon  the  wtiness  stand. 
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and  asked  him  the  same  questions  propounded  to  said  witness  Mrs. 
Bessie  Flowers.    Said  witness  answered  she  made  a  part  of  such  state- 
ments.   The  jury  was  withdrawn  from  the  courtroom,  and  the  witness 
Gunnells  made  the  following  statement  to  the  court,  to  wit:  ^On  or  about 
the  latter  part  of  February,  1897,  or  some  time  in  March  of  the  same  year, 
Mrs.  Besie  Flowers  sent  for  me  to  meet  her  at  the  district  clerk's  office 
in  the  courthouse  in  Tarrant  County,  Texas.     I  met  her  there  at  said 
office,  went  across  the  hall,  north  of  the  district  clerk's  office,  and  she  told 
me  as  follows:  First,  she  asked  me  if  I  had  heard  of  old  man  Flowers 
talking  about  her.    I  told  her  I  had  not.     She  said  she  had  been  told 
that  he  had  been  talking  about  her,  and  that  she  wanted  me  to  try  to  find 
out,  if  possible,  all  that  he  had  said.    Said  she  was  tired  of  being  bull- 
dozed, and  she  was  not  going  back  to  the  trial  unless  they  sent  her  a 
ticket;  and  that,  if  she  did  go  back,  she  was  going  to  turn  Vat  Taylor 
loose;  that  he  should  be  turned  loose;  that  he  only  done  what  he  had  to 
do;  that  Will  Flowers  and  Granville  Flowers  were. both  on  him  when  he 
cut  Will  Flowers,  and  that  her  testimony  on  next  trial  would  turn  him 
loose.^    After  the  above  testimony  of  the  said  witness  H.  D.  Gunnells 
was  related  to  the  court  in  the  absence  of  the  jury,  the  State's  counsel 
objected  to  said  testimony  going  or  being  introduced  before  the  jury, 
because  it  was  conclusions  of  the  witness  Mrs.  Bessie  Flowers,  and  not 
material,  and  was  collateral  issues,  and  did  not  contradict  any  statement 
of  Mrs.  Bessie  Flowers.    The  court  sustained  said  objections,  and  refused 
to  allow  the  said  testimony  to  go  before  the  jury,  to  which  ruling  of  the 
court  defendant  then  and  there  excepted.    And  then  defendant  offered 
to  put  said  interrogatories  to  said  witness  Gunnells  separately,  and  asks 
the  court  to  allow  him  to  do  that,  as  some  of  said  answers  of  said  witness 
were  admissible.    The  court  refused  to  allow  defendant  to  do  that,  and 
then  defendant  offered  to  put  the  said  witness  Mrs.  Bessie  Flowers  on 
the  witness  stand,  and  ask  her  the  exact  questions  testified  to  by  said 
H.  D.  Gunnells,  and  the  court  refused  to  allow  defendant  to  do  that:  said 
it  was  not  material,  and  did  not  contradict  any  testimony  of  witness  Mrs. 
Bessie  Flowers,  and  he  would  rule  it  all  out;  and  said  witness  had  already 
been  on  the  stand. twice — once  by  the  State  and  once  by  the  defendant — 
and  the  court  would  not  allow  her  to  be  recalled.    Whereupon  the  defend- 
ant excepted  to  the  ruling  of  the  court,  and  tenders  this,  his  bill,  and 
asks  it  to  be  allowed  and  ordered  filed,"  etc.    Now,  if  it  was  competent  for 
appellant  to  impeach  Mrs.  Flowers,  and  the  proper  predicate  had  not  been 
previously  laid,  then  we  think  the  court  should  have  permitted  the  re- 
introduction  of  Mrs.  Flowers,  in  order  to  lay  the  proper  predicate  after 
it  was  ascertained  exactly  what  H.  D.  Gunnells  would  testify  as  to  her 
statements  to  him.    But,  if  it  was  not  competent  to  impeach  Mrs.  Flow- 
ers upon  the  points  stated  by  H.  D.  Gunnells,  then  no  error  was  com- 
mitted by  the  court  in  refusing  to  permit  Mrs.  Flowers  to  be  introduced 
for  the  purpose  of  laying  a  proper  predicate.    So  this  brings  us  to  the 
question  as  to  whether  Mrs.  Flowers  could  be  impeached. 
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The  bill  in  question  is  adroitly  drawn,  and  the  reading  of  the  first  part 
of  the  bill  would  indicate  that  Mrs.  Flowers  had  testified  that  she  was 
present  when  her  husband  was  cut  and  stabbed,  and  that  her  husband 
never  drew  his  knife,  and  did  not  have  any  knife  open  or  in  his  hand 
during  the  difficulty  in  which  he  was  killed,  until  after  the  difficulty  was 
over;  and  that  he  only  drew  it  after  he  was  removed  from  the  room  in 
which  the  difficulty  occurred;  and  also  that  Granville  Flowers  also  had 
no  knife  during  the  difficulty;  and  that  her  husband  was  not  fighting, 
and  that  she  did  not  see  the  defendant,  E.  P.  Taylor,  during  the  difficulty. 
This  is  stated  in  such  a  way  at  the  outset  of  the  bill  as  to  make  it  appear, 
as  stated  above,  that  she  was  present  during  the  difficulty,  and  witnessed 
it.  While  it  is  true  that  the  mere  statement  by  her  to  Gunnells,  that  she 
-was  tired  of  being  bulldozed;  that  if  she  went  back  to  the  trial  they  would 
have  to  send  her  a  ticket,  and  that  she  was  going  back  to  turn  Vat  Tay- 
lor (the  defendant)  loose,  and  that  he  should  be  turned  loose,  and  that  he 
only  did  what  he  had  to  do — ^not  being  the  relation  of  any  fact  in  con- 
travention of  her  assumed  testimony,  but  being  merely  the  expression 
of  an  opinion  by  her,  would  not  be  competent.  Yet  the  statements  by 
her  to  Gunnells  that  Will  Flowers  and  Granville  Flowers  were  both  on 
him  (meaning  defendant)  when  he  cut  Will  Flowers,  would  be  the  state- 
ment of  a  fact,  and  would  certainly  be  competent  evidence  to  impeach 
her,  if  the  bill  shows  that  she  was  present  at  the  difficulty,  and  stated  that 
she  witnessed  it,  and  that  Will  Flowers  and  Granville  Flowers  wete  not  on 
defendant  when  he  cut  W.  H.  Flowers;  or  if  she  stated  that  she  was  pres- 
ent at  the  difficulty,  and  gave  an  account  of  how  it  happened,  and  that 
such  account  was  inculpatory  of  defendant,  and  antagonistic  or  in  con- 
travention of  the  idea  that  W.  H.  Flowers  and  Granville  Flowers  were  on 
top  of  defendant  when  he  cut  deceased,  then  the  impeaching  testimony 
would  be  admissible.  The  court,  however,  certifies  as  one  of  the  reasons 
for  his  refusal  to  permit  the  impeaching  testimony  that  it  was  not  in  con- 
tradiction of  any  testimony  given  in  by  Mrs.  Flowers — ^that  is,  the  bill  is 
self-contradictory — and  the  court's  explanation  is  not  reconcilable  with 
the  statement  in  the  beginning  of  the  bill  as  to  what  Mrs.  Flowers  had 
testified  to  on  the  trial,  and  what  it  was  proposed  to  be  proved  by  Gun- 
nells she  had  stated  to  him  in  the  courthouse  at  Fort  Worth.  K  we  con- 
sider that  the  judge's  expla^nation  or  modification  of  the  bill  has  a  con- 
trolling influence,  then  this  would  dispose  of  the  bill.  If  we  recur  to  the 
statement  of  facts,  we  find  that  his  explanation  is  eminently  correct;  that 
is,  Mrs.  Flowers  did  not  testify  that  she  was  present  during  the  difficulty 
and  witnessed  it,  nor  did  she  state  how  it  occurred.  On  the  contrary,  her 
testimony  showed  that  she  was  not  present.  She  did  not  see  or  know  how 
the  cutting  occurred,  nor  did  she  pretend  to  state  the  particulars  of  the 
transaction.  According  to  her  testimony,  she  only  entered  the  room  after 
her  husband  had  been  cut  and  was  being  taken  into  an  adjoining  room, 
and  she  did  not  see  the  defendant  at  all.  True,  she  narrates  that,  after 
her  husband  was  taken  into  the  other  room,  he  handed  his  open  knife  to 
her;  but  two  other  witnesses  testify  as  to  appellant  getting  his  knife  out 
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of  his  pockety  and  opening  it^  and  handing  it  to  his  wife^  after  he  was 
taken  into  the  other  room,  and  laid  upon  the  table.  This  is  not  gainsaid 
by  any  evidence.  Mr.  Wharton  lays  down  the  rule  as  follows :  **A  wit- 
ness called  by  the  opposing  party  can  be  discredited  by  proving  that  on 
a  former  occasion  he  made  a  statement  inconsistent  with  his  statement 
on  the  trial,  provided  such  statement  be  material  to  the  issue;  though  a 
witness,  after  testifying  to  criminating  facts,  can  not  be  asked  whether 
he  has  not  previously  said  that  in  his  opinion  the  defendant  was  not 
guilty.  The  statement  which  it  is  intended  to  contradict  must  involve 
facts  in  evidence.  If  confined  to  opinion,  when  opinion  is  not  at  issue, 
or  to  other  irrelevant  matters,  the  cross-examining  party  is  bound  by  the 
answer.  ♦  ♦  ♦  A  witness  may  also  be  contradicted  by  proof  of  prior 
contradictory  statements  before  the  grand  jury,  or  by  proof  that  he  now 
states  facts  which,  on  a  former  trial,  he  omitted  to  state;  and  generally, 
whenever  on  a  former  occasion  it  was  the  duty  of  the  witness  to  state  the 
whole  truth,  it  is  admissible  to  show  that  a  witness  in  his  statement  ad- 
mitted facts  sworn  to  by  him  at  the  trial."  See  Whart.  Crim.  Ev.,  sec. 
482.  This  rule  has  been  followed  by  our  court  in  a  number  of  decisions. 
It  apprehends,  that  the  witness  has  testified  to  some  material  fact  about 
which  it  is  proposed  to  contradict  him;  and  it  presupposes  that,  if  the 
witness  has  not  testified  to  the  fact,  there  is  no  basis  for  the  contradictory 
evidence.  Applying  this  rule  to  the  testimony  of  Mrs.  Flowers,  we  find 
that  she  did  not  state  a  single  fact  with  reference  to  the  fight  which  re- 
sulted in  the  death  of  her  husband,  that  she  was  not  present  at  the  time 
it  occurred,  and  knew  nothing  as  to  how  it  did  occur.  So  there  was  noth- 
ing upon  which  to  contradict  her,  and  the  statement  proposed  to  be  proved 
by  Gunnells  that  she  theretofore  told  him  at  Fort  Worth  that  when  de- 
fendant cut  her  husband,  that  her  husband  and  Granville  Flowers  were 
on  top  of  him,  not  being  in  contradiction  of  any  testimony  given  by  her 
on  the  trial,  was  not  legitimate  evidence  in  impeachment  of  her;  and  the 
court  did  not  err  in  excluding  it. 

Appellant  contends  that  the  charge  given  by  the  court  with  reference 
to  dying  declarations  of  the  deceased,  W.  H.  Flowers,  was  improper,  as 
being  a  charge  upon  the  weight  of  the  evidence  and  giving  undue  prom- 
inence to  said  witnesses'  testimony.  We  have  examined  said  charge,  and, 
in  our  opinion,  it  was  merely  an  instruction  to  the  jury  with  reference 
to  a  rule  of  law  under  which  they  were  to  determine  whether  or  not  they 
should  consider  said  dying  declarations  at  all.  Inasmuch  as  some  con- 
troversy was  made  by  appellant  as  to  whether  said  declarations  were  freely 
and  voluntarily  made,  and  that  the  deceased  was  of  sane  mind  at  the  time, 
and  conscious  of  approaching  death,  the  court  instructed  them  that,  if 
said  declarations  were  not  made  under  the  safeguards  required  by  law, 
not  to  consider  same.  The  charge  in  question  was  as  follows:  "You  will 
not  consider  the  d3dng  declarations  of  the  deceased,  W.  H.  Flowers,  un- 
less you  believe  from  the  evidence  that  at  the  time  the  said  declarations 
were  made  that  the  deceased  was  of  sane  mind,  conscious  of  approaching 
death,  and  that  said  statement  was  made  voluntarily,  and  not  in  response 
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to  interrogatories  calculated  to  lead  deceased  to  make  any  particular 
statement.  But  in  this  connection  I  charge  you  that  it  would  be  no  legal 
objection  to  said  declaration  that  questions  were  asked  him  directing 
his  mind  to  the  subject,  or  part  of  the  subject,  upon  which  said  declara- 
tion was  made.  Nor  do  such  questions  take  from  such  declaration  its 
voluntary  character."  We  understand  the  last  portion  of  said  charge  as 
particularly  objected  to.  In  our  opinion,  it  embodies  a  correct  rule  on 
the  subject,  and  was  applicable  to  the  testimony. 

Appellant  also  objected  to  the  following  charge:  **You  are  instructed 
that,  if  the  defendant  provoked  the  contest  with  the  deceased,  W.  H. 
Flowers,  with  the  apparent  intention  of  killing  him  or  doing  him  serious 
bodily  harm  or  injury,  he  would  be  guilty  of  murder,  although  he  might 
have  done  the  act  of  killing  suddenly,  without  deliberation,  and  in  order 
to  save  his  own  life.  The  law  allows  no  justification  in  such  cases,  and  no 
reduction  of  the  grade  of  homicide  below  murder.  But,  if  the  defendant 
provoked  the  contest  without  any  intention  to  kill  deceased,  or  to  inflict 
serious  bodily  harm  or  injury  upon  him,  and  suddenly,  without  delibera- 
tion, stabbed,  cut,  and  killed  him,  he  would  be  guilty  of  manslaughter.^* 
The  contention  of  appellant  is  that  there  was  no  testimony  authorizing 
this  charge.  We  would  remark  in  this  connection  that  a  full  and  clear 
charge  on  self-defense  was  given,  which,  in  our  opinion,  adequately 
guarded  the  rights  of  the  defendant;  and  said  charge  was  not  trammeled 
by  the  charge  on  provocation  being  connected  therewith.  It  does  not 
appear  from  the  testimony  that  any  witness  except  the  deceased  made  any 
statement  as  to  the  circumstances  immediately  attending  the  stabbing 
with  the  knife.  If  the  dying  declarations  be  true,  appellant  not  only 
sought  and  provoked  the  difficulty,  but  himself  attacked  deceased.  This 
declaration  first  tells  about  an  altercation  that  had  occurred  between  him 
and  deceased  in  the  room  where  they  were  dancing.  Some  considerable 
lapse  of  time  after  this — ^an  hour  or  more — deceased  walked  from  the 
supper-room  into  the  corridor.  "There,"  he  says,  "I  stepped  in  the  door 
of  the  courtroom,  and  saw  Vat  Taylor  in  the  corridor  in  the  comer  next 
to  the  ladder.  I  had  my  back  to  him,  and  he  said,  T  think  you  acted' 
[and  used  a  very  opprobrious  epithet  towards  him],  and  then  stabbed  me 
in  the  belly  with  his  knife.  He  made  all  the  wounds  in  my  abdomen  be- 
fore I  clinched  with  him.  I  think  he  cut  me  on  the  shirt  sleeve  after  we 
clinched.  I  never  had  my  knife  out  at  all  in  the  corridor,  or  while  we 
were  scuffling.  I  got  it  out  after  we  separated,  and  came  into  the  court 
room."  Now,  this  testimony  not  only  justified  the  court  in  giving  a 
charge  on  provoking  the  difficulty,  but  would  deprive  the  defendant  of 
self-defense  altogether.  Nor,  in  our  opinion,  does  the  testimony  of  any 
of  the  other  witnesses  in  the  case  militate  against  this  evidence.  True,  two 
of  the  witnesses,  who  were  in  the  courtroom,  stated  they  were  sitting  on 
a  railing  in  front  of  the  judge's  stand,  and  looking  through  the  door  into 
the  corridor.  "Saw  deceased  come  from  towards  the  grand  jury  room, 
and  lean  up  against  the  door-facing.  Defendant  was  at  that  time  leaning 
against  the  door-facing  on  the  north,  side  of  the  door.    They  stood  there 
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and  talked,  facing  each  other,  for  a  minute  or  two;  and  then  defendant 
started  to  walk  ofiE  towards  the  head  of  the  stairway.  Saw  deceased's  arm 
go  ont  in  front  of  him,  and  in  the  direction  of  the  defendant."  One  of 
these  witnesses  merely  says,  ^^Deceased's  arm  went  out  in  the  direction  of 
defendant,"  and  the  other  says,  "I  think  he  struck  at  defendant;  they 
seemed  to  clinch  then,  and  I  saw  no  more,  as  the  crowd  rushed  up." 
Taking  the  testimony  of  these  witnesses,  in  connection  with  the  testimony 
of  the  deceased,  showing  what  this  conversation  was,  and  the  opprohrious 
epithets  applied  to  him  (deceased)  by  defendant,  if,  according  to  these 
witnesses,  defendant,  in  response  to  this  insulting  language,  struck  at  or 
struck  defendant  according  to  said  witnesses,  then  the  court's  charge  on 
provoking  the  difficulty  was  certainly  rendered  pertinent.  Moreover,  in 
our  view,  there  was  no  danger  of  the  jury  appl3ring  the  charge  of  the  court 
to  the  altercation  that  occurred  in  the  dance  room  some  hours  previous. 
Appellant,  in  this  connection,  claims  that  the  court,  having  given 
a  charge  on  provocation,  should  have  given  an  alternative  charge. 
The  charge  given  by  the  court  on  self-defense  we  think  fairly  em- 
bodied all  of  appellant^s  rights  under  the  testimony  in  the  case. 
Said  charge  fully  authorized  the  jury  to  acquit  the  defendant  if  he 
was  first  attacked  by  either  the  deceased  or  his  brother,  Granville  Flow- 
ers, in  such  manner  as  to  cause  him  to  apprehend  danger  to  his  life, 
or  serious  bodily  injury.  To  our  minds,  indeed,  there  is  very  little  tes- 
timony in  the  case  calling  for  a  charge  on  self-defense  at  all.  Although 
Duke  Taylor,  the  brother  of  the  defendant,  was  a  witness  on  his  behalf 
he  does  not  state  the  beginning  of  this  difficulty  in  such  form  as  to  make 
clear  to  our  minds  the  appellant's  right  of  self-defense.  He  says:  "When 
the  fight  was  up,  I  was  walking  from  the  railing  over  towards  the  door  of 
the  courtroom,  and  had  stopped  some  eight  or  ten  feet  from  the  door, 
right  opposite  to  it.  The  first  thing  that  drew  my  attention  was  the 
motion  of  the  deceased's  arm.  He  struck  out  in  front  of  him.  I  did  not 
see  his  hand,  and  did  not  know  whether  he  had  anything  in  it  or  not.  I 
saw  my  brother  there  at  the  time,  and  I  rushed  to  the  door,"  etc.  Now, 
he  does  not  state  the  origin  of  this  difficulty  in  the  corridor,  and,  accord- 
ing to  deceased's  version,  which  is  not  contradicted  by  any  witness,  de- 
fendant was  the  aggressor;  brought  it  on;  and  if  it  be  conceded  that  de- 
fendant struck  him  after  he  had  denounced  him,  he  evidently  did  so  for 
the  purpose  of  bringing  on  the  difficulty,  and  then  cutting  him  with  his 
knife,  for  all  of  the  testimony  shows  that  he  immediately  began  to  cut 
him.  The  testimony  further  shows  that  after  the  altercation  in  the  dance 
room  he  must  have  premeditated  this  assault,  and  laid  in  wait  for  the 
deceased  some  lime  in  the  corridor,  before  he  found  occasion  to  attack 
him,  because  the  brother  of  the  defendant  says  that  he  saw  his  brother  out 
in  the  hall  several  minutes  before  the  fight  occurred;  and  other  witnesses 
show  that  he  must  have  been  there,  and,  as  soon  as  deceased  appeared,  he 
denounced  him  in  a  violent  manner;  and  whether  he  or  deceased  struck 
the  first  blow,  to  our  minds,  is  absolutely  immaterial. 
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There  was  no  error  in  the  courfs  additional  charge  to  the  jury  that, 
if  the  deceased  made  any  other  attack  on  the  defendant  than  one  with 
intent  to  kill  him  or  inflict  serious  bodily  injury,  before  he  was  authorized 
to  slay  deceased  he  must  have  resorted  to  all  the  other  means  besides  re- 
treating. If  he  made  any  attack  on  him  at  all,  it  was  an  attack  less  than 
one  to  murder  or  inflict  upon  him  serious  bodily  injury.  Nor  did  the 
court  commit  any  error  in  refusing  to  give  appellant^s  requested  instruc- 
tion embodying  self-defense,  predicated  on  the  idea  that  there  was  a  con- 
spiracy between  deceased  and  others  to  make  an  attack  on  defendant. 
The  testimony  utterly  fails  to  show  any  such  conspiracy. 

Appellant  insists  that  he  should  have  had  a  new  trial  on  account  of 
the  separation  of  the  jury  while  they  were  considering  their  verdict  and 
that  the  case  should  be  reversed  on  account  of  the  refusal  of  the  court 
to  grant  such  new  trial.  We  have  examined  the  record  carefully  in  this 
respect,  and,  while  it  appears  that  members  of  the  jury  on  two  occasions 
were  absent  from  the  main  body,  it  appears  that  during  such  separation 
one  of  the  jurors  merely  went  into  the  hotel  with  an  officer  to  register  oflE 
his  name,  which  was  only  a  short  distance  from  where  the  main  body  of 
the  jury  was,  and  that  he  was  only  absent  from  them  a  very  short  time; 
that  in  the  meantime  the  judge,  and  perhaps  another  oflBcer,  were  with 
the  jury.  Another  one  of  the  jurors  left  the  main  body  at  one  time  to  go 
to  a  buggy,  in  which  were  his  sister  and  two  other  young  ladies,  in  order 
to  send  a  message  to  his  wife.  He  was  then  in  view  of  the  officer  all  of  the 
time,  and  it  does  not  appear  that  there  was  any  such  separation  as  in  any- 
wise would  prejudice  the  rights  of  the  appellant.  No  error  appearing  in 
the  record,  the  judgment  is  affirmed. 

AfflTrtisd. 

[Note. — Appellant's  motion  and  amended  motion  for  rehearing  was 
overruled  without  a  written  opinion. — Reporter.] 
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I  Sg  5fo  No.  1419.    Decided  January  26,  1808. 
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1.  Forgery— Indictment— Purport  and  Tenor— Variance. 

There  is  a  fatal  variance  between  the  purport  and  tenor  clauses  of  an  indictment 
for  forgery  where  the  former  alleges  that  the  instrument  purported  to  be  the  act  of  a 
corporation,  and  the  instrument  as  set  forth  in  the  tenor  clause  showed  it  was  signed 
by  the  president  and  secretary  of  the  corporation  as  such  officers.  If  a  purport  clause 
is  inserted  (which  is  not  required)  in  an  indictment  for  forgery,  it  must  describe  the 
instrument  accurately. 

2.  Same— Charge  of  Court. 

On  a  trial  for  forgery,  a  charge  of  court  is  erroneous  and  upon  the  weight  of  evi- 
dence, which  instructed  the  jury  that  "when  an  instrument  is  shown  to  be  a  forgery 
under  the  rules  of  law,  as  herein  stated,  and  shown  to  be  in  the  possession  of  some 
one  (other  than  the  person  whose  act  it  purports  to  be),  such  possession,  standing 
alone,  is  sufficient  to  warrant  a  conviction  for  the  execution  of  the  same." 
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Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  Samuel  R.  Scott. 

Appeal  from  a  conviction  for  forgery;  penalty,  two  years  and  six 
months  imprisonment  in  the  penitentiary. 

No  statement  of  facts  in  the  record. 

Cunningham  &  Cunningham  &  McCoUum,  for  appellant. 
Mann  Trice,  Assistanit  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — ^Appellant  was  convicted  of  forgery,  and  his 
pnnishment  assessed  at  confinement  in  the  penitentiary  for  a  term  of  two 
and  one-half  years;  hence  this  appeal. 

No  statement  of  the  facts  appears  in  the  record.  The  only  questions 
raised  are  as  to  the  sufficiency  of  the  indictment  and  the  charge  of  the 
court.    The  charging  part  of  the  indictment  is  as  follows : 

**One  E.  F.  Millsaps,  without  lawful  authority,  and  with  intent  to  in- 
jure and  defraud,  did  willfully  and  fraudulently  make  a  false  instrument 
in  writing,  which  said  false  instrument  is  to  the  tenor  following: 

'Incorporated  under  the  Laws  of  the  State  of  Texas. 
'"Number.  Shares. 

"00.  Waco  Hardware  Company,  Waco,  Texas.  Ten. 

'This  certifies  that  E.  F.  Millsaps  is  the  owner  of  ten  shares,  of  one 
hundred  dollars  each,  of  the  capital  stock  of  Waco  Hardware  Company, 
full  paid  and  non-assessable,  transferable  on  the  books  of  the  corpora- 
tion, in  person  or  by  attorney,  on  surrender  of  this  certificate. 

"In  witness  whereof,  the  duly  authorized  officers  of  this  corporation 
have  hereto  subscribed  their  names,  and  caused  the  corporate  seal  to  be 
hereto  affixed,  Waco,  Texas,  this  first  day  of  October,  A.  D.  1896. 
"C.  H.  Stobby,  Secretary.  Ed  Stbauss,  President. 

"Shares, 

"100 

"Each. 

— "and  which  said  false  instrument,  as  herein  and  heretofore  set  out,  pur- 
ports to  be  the  act  of  the  'Waco  Hardware  Company,  Waco,  Texas/  be- 
ing then  and  there  a  corporation,  against  the  peace  and  dignity  of  the 
State.^^ 

On  the  trial,  appellant  objected  to  the  introduction  of  the  forged  in- 
strument, on  the  ground  that  there  was  a  variance  between  the  instru- 
ment offered  in  evidence  and  the  purport  clause  of  the  indictment,  and, 
in  the  motion  for  a  new  trial  and  in  arrest  of  judgment,  set  up  the  fact 
that  there  was  a  fatal  variance  between  the  purport  and  tenor  clauses  of 
the  indictment,  in  this:  The  tenor  clause  sets  out  an  instrument  signed 
"C.  H.  Storey,  secretary,"  and  "Ed  Strauss,  president,"  and  the  indict- 
ment  alleges   that   the   forged   instrument   purports    to   be   the   act 
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of  the  ^'Waco  Hardware  Company,  Waco,  Texas/^  Referring  back  to  the 
indictment,  it  will  be  seen  that  his  contention  in  this  respect  is  correct. 
No  doubt,  the  idea  of  the  pleader  was  that,  inasmuch  as  the  corpora- 
tion acted  by  its  officers,  it  was  proper  simply  to  allege  that  it  pur- 
ported to  be  the  act  of  the  corporation,  whereas  in  truth  and  in 
fact  it  simply  purported  to  be  the  act  of  C.  H.  Storey,  secretary,  and 
Ed  Strauss,  president.  In  connection  with  their  signatures  in  the  ex- 
ecution of  the  instrument,  it  is  not  even  alleged  that  they  were  author- 
ized officers  of  the  corporation.  In  a  civil  case,  good  pleading  would 
require,  in  order  to  charge  a  corporation  with  liability,  an  allegation  that 
these  parties  were  the  authorized  officers  of  said  corporation,  and  that 
the  corporation  acted  by  them;  and  it  is  believed  the  rule  is  more  strin- 
gent in  this  regard  in  criminal  cases  than  in  civil.  At  any  rate,  this 
court  has  followed  the  current  of  authority  on  this  subject,  and  by  a 
number  of  decisions  the  rule  has  been  laid  down  that  there  must  be  a  con- 
formity and  an  accuracy  between  the  purport  and  tenor  clauses  of  an  in- 
dictment which  charges  forgery.  See  Campbell  v.  State,  35  Texas  Crim. 
Bep.,  182;  Stephens  v.  State,  36  Texas  Crim.  Rep.,  386,  and  Thule- 
meyer  v.  State,  ante,  p.  349.  We  hold  that  the  pleader,  if  he  felt  himself 
bound  to  set  out  the  purport  of  said  instrument  in  the  indictment  (which 
he  was  not  required  to  do),  he  should  have  done  so  accurately,  and  should 
have  alleged  that  it  purported  to  be  the  act  of  "C.  H.  Storey,  secretary, 
and  Ed  Strauss,  president,*^  with  the  allegation  that  they  were,  re- 
spectively, secretary  and  president  of  said  corporation. 

Appellant  also  reserved  a  bill  of  exceptions  to  the  following  charge  of 
the  court :  "And  in  this  connection  you  are  also  charged  that  when  an 
instrument  is  showed  to  be  a  forgery  under  the  rules  of  law  as  herein 
stated,  and  shown  to  be  in  the  possession  of  some  one  (other  than  the  per- 
son whose  act  it  purports  to  be),  such  possession,  standing  alone,  is  suffi- 
cient to  warrant  a  conviction  for  the  execution  of  the  same."  As  stated 
before,  there  is  no  statement  of  the  facts  in  this  record,  and  we  have  en- 
deavored to  conceive  if  any  statement  of  facts  would  authorize  the  giving 
of  this  charge,  which  instructs  the  jury  that  if  the  instrument  is  shown 
to  be  forged,  and  the  possession  thereof  is  shown  to  be  in  some  one  other 
than  the  person  whose  act  it  purports  to  be,  this,  stapding  alone,  would 
be  sufficient  to  warrant  a  conviction  for  the  execution  of  the  same.  This 
would  be,  in  effect,  telling  the  jury  that  if  the  evidence  shows  that  the 
instrument  was  not  the  authorized  act  of  the  Waco  Hardware  Company, 
and  it  was  found  that  the  instrument  purported  to  be  the  act  of  the  Waco 
Hardware  Company,  by  its  officers,  and  was  not  authorized  by  it,  but  if 
it  was  found  in  the  possession  of  the  appellant,  this  circumstance  alone 
would  authorize  the  jury  to  convict  the  defendant.  This  charge  is  un- 
questionably on  the  weight  of  the  testimony,  and  no  statement  of  facts 
would  authorize  the  court  to  give  such  a  charge.  The  judgment  is  re- 
versed, and  the  cause  is  dismissed. 

Reversed  and  dismissed. 
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Ex  Parte  Bud  Fagg. 

No.  1428.    Decided  February  2,  1898. 

1.  Hnnicipal  Charter»— Court  Created  by— Constitutional  Law— Subject  of 

an  Act  Not  Embraced  in  the  Title. 
The  Constitution  requires  that  the  subject  matter  of  all  legislative  acts  shall  be 
embraced  in  the  title.  Where  the  caption  of  an  act  was,  "An  Act  to  incorporate  the 
city  of  D.y  and  grant  it  a  new  charter/'  Held,  we  would  not  expect,  under  said  title 
or  caption,  to  find  in  the  act  an  article  or  clause  creating  a  court  for  other  than 
purely  municipal  purposes,  much  less  an  act  creating  a  State  court  or  vesting  a  mu- 
nicipal court  with  jurisdiction  which  pertains  to  a  State  court. 

2.  8anLe--Con8titational  and  Statutory  Law— Offenses  Punishable  by  Im- 

prisonment—Jurisdiction. 

By  provisions  of  article  5,  section  16,  and  also  by  provision  of  article  91,  Code  of 
Criminal  Procedure,  exclusive  jurisdiction  is  given  the  county  court  of  misdemeanors 
where  the  fine  imposed  is  not  less  than  |200,  and  by  article  9(9,  Code  of  Criminal  Pro- 
eedure,  justices  and  other  inferior  courts  have  concurrent  jurisdiction  where  the 
punishment  is  by  fine  only  not  to  exceed  $200.  Held,  the  Legislature  can  not,  by 
charter,  create  a  city  court  with  jurisdiction  to  try  offenses  which,  under  the  above 
constitutional  and  statutory  provisions,  are  confided  to  the  exclusive  jurisdiction  of 
the  county  court,  and  which  are  punishable  by  imprisonment. 

3.  Criminal  Prosecutions— How  Instituted  and  Conducted. 

Our  Constitution  provides,  that  all  ''prosecutions''  shall  be  carried  on  in  the  name 
and  by  the  authority  of  the  State,  etc.  Const.,  art.  5,  sec.  12.  Proceedings  by  a  munici- 
pal corporation  to  enforce  fines  and  penalties  for  petty  offenses,  as  are  ordinarily  en- 
forced by  them,  are  only  quasi  criminal,  and  are  not  prosecutions. 

4.  Municipal  Ordinances— Keeping  and  Exhibiting  a  Oaming  Table  or 

Bank. 

It  is  not  competent  for  a  municipal  council  to  create  by  ordinance,  and  make  it  an 
offense  against  the  city,  the  offense  of  keeping  and  exhibiting  a  gaming  table  and 
bank,  which  is,  by  law,  already  an  offense  against  the  State,  punishable  by  fine  and 
imprisonment;  and  a  prosecution  under  such  municipal  ordinance  can  not  be  main- 
tained in  the  face  of  our  Constitution,  which  prescribes  that  all  prosecutions  shall 
"be  conducted  in  the  name  and  by  the  authority  of  the  State,  and  conclude,  "against 
the  peace  and  dignity  of  the  State." 

Appeal  from  Dallas. 

This  was  an  original  application  to  the  Court  of  Criminal  Appeals  for 
a  writ  of  habeas  corpus. 

The  opinion  states  the  case. 

OeUind  &  Brown  and  W.  P.  Ellison^  for  relator. — ^The  complaint  upon 
which  petitioner  was  held  to  answer  was  styled  "The  City  of  Dallas  v. 
Budd  Fagg/*  and  the  judgment  and  commitment  aforesaid  all  run  in 
the  same  name. 

The  ordinance  which  petitioner  was  charged  and  convicted  of  having 
violated  is  in  the  exact  language  of  ari:icle  382,  Penal  Code  of  the  State 
of  Texas,  with  the  exception  that  in  the  line  next  to  the  last  in  said 
article,  the  words  "city  jail"  are  employed  instead  of  the  words  "county 
jail,"  as  in  the  article  referred  to. 

The  objections  which  petitioner  interposes  to  the  proceedings  afore- 
^d  may  be  stated  as  follows: 
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1.  The  acts  charged  against  him,  constituting  as  they  do  an  offense 
made  penal  by  the  Penal  Laws  of  this  State,  the  city  of  Dallas  had  no 
power  under  the  laws  to  make  the  same  acts  an  offense  by  ordinance  and 
against  the  ordinance,  as  distinct  from  the  State  law.  The  ordinance 
in  such  case  is  unnecessary,  nugatory,  and  inoperative. 

2.  That  the  city  court  has  no  power  to  try  offenses  against  the  State 
law. 

3.  If  it  has  power,  it  must  proceed  in  the  name  and  by  authority  of 
the  State  of  Texas,  and  all  writs  and  processes  must  run  in  the  name  of 
the  State  of  Texas,  and  conclude,  against  the  peace  and  dignity  of  same. 

4.  The  ordinance  relied  on  is  void,  because  the  council  in  enacting  the 
same  did  not  pursue  the  charter  power  in  regard  to  the  penalty  pre- 
scribed by  the  charter  in  such  case.  Petitioner's  first  ground  of  objec- 
tion may  be  again  subdivided,  as  follows: 

(1.)  Because  when  any  city  enacts  an  ordinance  covering  some  of- 
fense denounced  by  the  Penal  Code,  such  ordinance  is  unnecessary,  su- 
perfluous, and  inoperative,  and  the  offense  still  remains  an  offense  against 
the  State  law  alone,  and  not  against  the  ordinance  which  is  superseded 
by  the  State  law. 

(2.)  Because  by  common  law  and  usage,  and  by  express  statutory  pro- 
visions, cities  can  only  impose  such  penalties  as  can  be  enforced  by  other 
proceedings  civil  in  their  nature,  if  not  in  form,  and  can  not  punish  acts 
criminal  in  their  nature  and  by  imprisonment,  which  can  only  be  en- 
forced by  a  prosecution  criminal  in  its  nature.  The  jurisdiction  of 
municipal  corporations  is  confined  to  petty  offenses,  which  may  be  dealt 
with  in  a  summary  manner,  and  in  which,  at  common  law,  the  defendant 
was  not  entitled  to  a  jury.  The  power  to  enact  ordinances  of  municipal 
by-laws  is  legislative  power.  See  1  Dill.  Mun.  Corp  ,  sec.  308.  The  legis- 
lative power,  like  the  judicial  and  executive  power  of  the  State,  is  an  in- 
separable unit,  and  "where  the  sovereign  power  has  lodged  the  authority, 
there  it  must  remain.'*  Legislative  powers  thus  lodged  can  not  be  dele- 
gated by  the  Legislature.    Cool.  Const.  Lim.,  5  ed.,  p.  139. 

5.  To  this  general  maxim  there  is  an  exception  in  the  case  of  the  pow- 
ers which  may  be  delegated  to  municipal  corporations,  which  exception 
has  its  origin  in  the  universal  custom  of  delegating  certain  limited  powers 
of  local  regulation  to  such  municipalities.  Cool.  Const.  Lim.,  pp.  140, 
228.  This  usage  has  engrafted  the  exception  on  the  rule,  to  the  extent 
that  such  power  may  be  delegated  for  process  of  local  government  only; 
the  powers  of  a  more  general  naiture  must  be  retained  by  the  State  and 
can  not  be  delegated.  Cool.  Const.  Lim.,  228,  note  1.  Municipal  by- 
laws are  subordinate  to  the  general  laws  of  the  State  (Cool.  Const.  Lim., 
241 ;  1  Dill.  Mun.  Corp.,  p.  368) ;  nor  can  the  presumption  be  indulged 
that  the  Legislature  intended  that  ordinances  passed  by  the  city  shoidd 
be  superior  to,  and  take  the  place  of,  the  general  law  of  the  State  upon 
the  same  subject.  17  Am.  and  Eng.  Corp.  Law,  p.  237,  and  note.  The 
municipal  corporation  in  such  case  is  superfluous  and  unnecessary. 
Wayne  County  v.  Detroit,  17  Mich.,  400;  73  Cal.,  142;  26  Minn.,  507. 
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*'State  laws  and  city  ordinances  all  rest  upon  the  same  ultimate  authority 
— ^the  people  of  the  State — and  they  aim  at  the  same  evils/^  73  Cal.,  142. 
"The  ordinance  ♦  *  ♦  was  a  mere  re-enactment  of  the  substance 
of  the  statute  and  almost  in  the  same  words.  No  argument  can  be 
needed  to  demonstrate  that  a  penal  provision  of  a  law  of  a  State  is  not 
superseded  by  an  uiinecessary  municipal  ordinance  to  the  same  efifect, 
or  that  a  penalty,  when  recovered  in  such  case,  is  to  be  recorded  under  the 
State  law,  instead  of  under  the  ordinance."  Judge  Cooley  in  Wayne 
County  V.  Detroit,  17  Mich.,  p.  399. 

While  this  latter  doctrine  is  not  in  harmony  with  the  great  weight  of 
authority  elsewhere,  we  submit  that  it  is  sound  on  principle,  in  accord 
with  the  nature  of  the  powers  conferred  on  municipal  corporations,  and 
is  supported  by  the  principles  announced  in  the  case  of  Harris  County  v. 
Stewart,  91  Texas,  133,  and  has  become  the  settled  doctrine  of  law  in 
this  State  by  virtue  of  express  statutory  enactment.  Code  Crim.  Proc, 
art.  931. 

By  the  weight  of  authority  referred  to,  a  conviction  has  been  created, 
alike  illegal  and  unjust  in  its  tendency,  to  the  effect  that  a  municipal  cor- 
poration possesses  q  quasi  sovereignty  of  its  own,  separate  and  distinct 
from  the  State,  and  that  the  same  criminal  act  may  constitute  two  of- 
fenses, one  against  the  municipality  and  one  against  the  State.  1  Dill. 
Mun.  Corp.,  sec.  368;  1  Cool.  Const.  Lim.,  242. 

Even  this  court  has  at  one  time  announced  this  monstrous  proposition, 
when  the  question  was  first  presented  in  Bingham  v.  State,  2  Texas  Crim- 
inal Appeals,  21.  This  court  declined  to  decide  it,  but  in  the  year  fol- 
lowing (1878)  the  question  was  again  presented,  and  the  court  then  fol- 
lowed the  weight  of  authority  as  above  stated.  Hamilton  v.  State,  3 
Texas  Crim.  App.,  643.  This  was  a  grave  constitutional  guarantee  frit- 
tered away  by  the  judicial  sophistry  of  the  courts;  but  other  courts,  per- 
ceiving the  true  nature  of  municipal  corporations,  and  mindful  of  the 
purpose  and  spirit  of  the  constitutional  guarantee,  that  *'No  person  shall 
be  again  put  on  trial  for  the  same  offense  after  a  verdict  of  *not  guilty* 
in  a  court  of  competent  jurisdiction,"  and  other  similar  guarantees,  have 
boldly  announced  the  true  principle  applicable  to  such  cases,  as  follows: 
'"The  municipality  is  the  agent  of  the  State,  and  the  prosecution  of  an 
offender  under  this  ordinance  is  a  bar  to  the  prosecution  under  the  laws  of 
the  State,  because  it  is  virtually  the  exercise  of  the  power  of  the  State 
in  either  case — ^in  the  one  directly  and  in  the  other  indirectly."  11  Am. 
and  Eng.  Enc.  of  Law,  955;  State  v.  Cowen,  29  Miss.,  330;  Gowen  v. 
State,  29  Mo.,  330;  State  v.  Thornton,  37  Mo.,  360;  Cool.  Const.  Lim.,  p. 
243,  and  note;  14  Pac.  Rep.,  405;  1  Dill.  Mun.  Corp.,  sec.  368,  and  note; 
'  State  V.  Flint,  28  Atl.  Rep.,  28.  "I  deny  that  the  municipal  corporations 
can  legislate  upon  a  case  fully  covered  by  the  State  law."  Lumpkin,  J., 
in  Savannah  v.  Hussey,  21  Ga.,  80,  86;  and  see  the  language  of  Judge 
Cooley  in  Wayne  v.  Detroit,  supra.  And  within  less  than  one  year  after 
this  court  announced  the  doctrine  of  Hamilton  against  the  State,  the 
Legislature  at  its  first  opportunity  interposed  to  check  and  correct  the 
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evils  and  injustice  of  that  decision,  and  has  by  legislative  enactment  de- 
clared the  true  rule  in  the  Code  of  Criminal  Procedure,  article  931,  of 
which  we  understand  the  legal  effect  to  be  that  there  can  be  but  one 
offense  by  one  act^  although  there  may  be  both  an  ordinance  and  a  statute 
prohibiting  the  act. 

The  extent  of  legislative  powers  which  may  be  delegated  to  municipal 
corporations  are  such  as  they  have  acquired  by  immemorial  usage  and 
custom,  and  by  such  usage  and  custom  the  powers  of  municipal  corpora- 
tions surrounding  the  punishment  of  offenses  are  such  as  related  to  minor 
or  petty  offenses  punishable  by  pecuniary  fine  and  in  summary  manner. 

We  have  elsewhere  shown  that  the  courts  have  uniformly  held  that  it 
was  competent  for  the  State  Legislature  to  create  municipal  corpora- 
tions with  power  of  local  government,  and  to  authorize  them  to  adopt 
ordinances  or  by-laws,  with  appropriate  penalties  for  their  violation;  the 
power  to  do  this  includes,  by  fair  implication,  the  power  to  authorize 
violations  of  ordinances  (where  not  criminal  in  their  nature)  to  be  tried 
and  determined  in  a  sunmiary  manner  by  a  local  or  corporation  tribunal. 
1  Dill.  Mun.  Corp.,  428;  Board  of  Police  v.  Giron,  16  So.  Eep.,  190;  Mc- 
Inery  v.  Denver,  29  Pac.  Eep.,  616. 

By  the  authorities  just  cited,  and  a  number  of  others  which  could  be 
cited,  the  better  rule  undoubtedly  is  that  the  State  is  limited  in  its  right 
to  delegate  legislative  authority  to  municipal  corporations,  and  can  only 
delegate  such  authority  to  the  extent  of  legislating  locally  for  the  punish- 
ment of  minor  or  petty  offenses.  Ever  since  the  year  1857,  if  not  earlier, 
it  has  been  the  doctrine,  by  express  legislative  enactment,  and  by  way  of 
distinguished  distinction  between  penal  offenses,  that  the  offenses  over 
which  the  city  court  had  jurisdiction  were  petty  offenses  and  such  as  a 
justice  of  the  peace  could  try.    Penal  Code,  arts.  57,  98. 

But  by  the  express  provisions  of  the  Constitution,  this  common  law 
and  customary  limitation  upon  the  powers  of  municipal  courts  has  been 
expressly  preserved  in  this  State,  which  provisions  must  be  construed  in 
the  light  of  the  common  law  rules  on  the  subject  and  the  established 
practice,  usage,  and  policy  of  the  State  in  reference  thereto. 

"All  prosecutions  shall  be  in  the  name  and  by  the  authority  of  the 
State.''    Const.,  art.  4,  sec.  12. 

Every  exercise  of  judicial  power  by  a  municipal  corporation  is  as  much 
an  exercise  of  such  power  by  the  State  as  though  exercised  through  its 
own  officers.    Harris  County  v.  Stewart,  91  Texas,  133. 

Every  limitation  upon  the  judicial  power  of  the  State  is  as  much  a 
limitation  upon  such  power  when  exercised  by  an  agent  as  when  exercised 
by  it  directly.  1  Desty  on  Tax.;  Knowlton  v.  Supervisors,  9  Wis.,  510; 
1  Dill.,  sec.  430. 

The  provision  applies  to  all  prosecutions,  not  to  all  prosecutions  except 
prosecutions  by  the  city,  etc.    Railroad  Tax  Cases,  13  Fed.  Rep. 

"A  prosecution  is  a  criminal  proceeding  at  the  suit  of  "the  government.'* 
100  U.  S.,  269.  "Applies  to  criminal  actions."  Sparta  v.  Lewis,  23  S.  W. 
Rep.,  183,  42  Iowa,  406. 
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The  proceeding  by  a  municipal  corporation  to  enforce  such  fines  and 
penalties  as  are  ordinarily  but  by  usage  enforced  by  them  are  not  crimi- 
nal; they  are  civil  in  their  nature,  and  are  not  prosecutions.  17  Am.  and 
Eng.  Enc.  of  Law,  p.  260,  note;  Sparta  v.  Lewis,  23  S.  W.  Rep.,  183. 

But  whenever  imprisonment  is  a  part  of  the  punishment  which  may  be 
imposed,  and  which  is  also  imposed  by  statute  or  common  law,  the  pro- 
ceeding is  criminal  in  its  nature^  1  Dill.,  pp.  432,  427,  note;  Huron  v. 
Carter,  57  N.  W.  Rep.,  947;  Wayne  County  v.  Detroit,  17  Mich.,  400; 
Davenport  v.  Bird,  34  Iowa,  524;  Sioux  Falls  v.  Kearby,  60  N.  W.  Rep., 
156;  Sparta  v.  Lewis,  23  S.  W.  Rep.,  183. 

And  in  such  case  prosecution  must  be  in  the  name  and  by  the  authority 
of  the  State,  and  all  process  must  run  in  the  name  of  the  State.  Leach  v. 
State,  36  Texas  Crim.  Rep.,  248;  Ex  Parte  Boland,  11  Texas  Crim.  App., 
159;  1  Dill.  p.  429;  City  of  Barborough  v.  Sherman,  61  Cal.,  57;  State  v. 
Bartlett,  35  Wis.,  287;  Plattville  v.  McKertan,  54  Wis.,  487;  Brownville 
V.  Cook,  4  Neb.,  101. 

In  the  case  last  cited  was  a  prosecution  by  the  city  of  Brownville  under 
an  ordinance,  and  the  defendant  was  convicted,  and  the  penalty  imposed 
was  only  $25  and  costs,  but  in  default  of  payment  that  the  defendant 
should  be  committed  to  the  city  prison.  Yet  in  this  case  the  court  held 
the  proceeding  to  be  a  prosecution,  and  because  it  was  brought  in  the 
name  of  the  city,  and  not  in  the  name  of  the  people  of  the  State,  as  re- 
quired by  the  Constitution,  the  proceedings  were  held  to  be  void.  We 
submit  that  the  reasoning  in  support  of  this  view — ^which  goes  to  greater 
length  even  than  we  desire  in  this  case — is  unanswerable,  and  we  respect- 
fully call  the  court's  attention  to  the  language  of  the  court  in  that  case 
on  pages  106  and  107. 

Such  limitaftions  upon  the  power  of  delegation  of  legislative  authority 
as  are  fixed  and  ascertained  by  usage  and  custom  and  State  policy  are  to 
be  found  by  necessary  implication  in  article  11,  section  4,  of  the  Consti- 
tution. 

"All  fines,  forfeitures,  penalties,  and  other  dues  accruing  to  cities  and 
towns  shall  be  collectible  only  in  current  money.''  This  provision  is  ap- 
plicable to  all  cities  in  this  State.  Werner  v.  Galveston,  7  S.  W.  Rep., 
726;  Endl.  Interp.  of  Stats.,  sec.  330. 

The  power  of  the  Legislature  to  incorporate  cities  is  not  derived  from 
the  Constitution ;  the  provisions  of  that  instrument  are  limitations  on  the 
power  which  it  otherwise  possesses.  Harris  County  v.  Stewart,  91  Texas, 
133. 

The  power  to  punish  an  offense  by  imprisonment  has  never  been  pos- 
sessed by  a  municipal  corporation  unless  expressly  conferred.  1  Dill., 
sec.  353.  And  the  express  enumeration  of  certain  powers  of  imposing 
penalties  excludes  others  not  enumerated.    1  Dill.,  sec.  339. 

The  language  of  article  11,  section  4,  of  the  Constitution,  by  necessary 
implication,  prohibits  the  power  of  municipal  corporations  to  impose  the 
38  Texas  Crim.  App.— 37 
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penalty  of  imprisomnent.  Cotter  v.  Doty,  5  Ohio,  396;  Cool.  Const. 
Lim.,  pp.  73,  77,  81;  1  Dill.,  sec.  339,  and  cases  cited,  note  4. 

We  firmly  believe,  under  the  second  objection  which  we  have  made  at 
the  beginning  of  this  argument,  that  we  are  clearly  borne  out  by  the  doc- 
trine so  ably  announced  by  this  court  in  Leach  v.  State,  36  Texas  Crimi- 
nal Eeports,  248.  While  there  seems  to  be  an  unfortunate  conflict  be- 
tween that  case  and  the  recent  case  of  Harris  County  v.  Stewart,  decided 
by  the  Supreme  Court,  we  believe  it  is  susceptible  of  demonstration  that 
Leach  v.  State  is  sound,  and  Harris  County  v.  Stewart  is  fallacious. 

The  doctrine  announced  in  Leache  v.  State,  to  the  effect  that  municipal 
courts  as  such  have  no  power  to  try  offenses  against  the  State  laws,  is  the 
doctrine  upon  which  we  rely  in  this  case.  That  the  exercise  of  judicial 
power  by  a  municipal  corporation  is  the  exercise  of  the  judicial  power  of 
the  State  is  announced  in  the  Stewart  Case,  we  concede;  but  we  submit 
that  when  the  Constitution  provided  for  the  State  judiciary  and  for  the 
creation  of  State  courts,  it  also  contemplated  in  express  terms  the  crea- 
tion of  cities  by  charter,  and  of  course  the  establishment  of  municipal 
courts  as  germane  to  and  a  part  of  the  charter.  Such  municipal  courts, 
with  such  powers  over  petty  offenses  as  had  been  exercised  by  them  in  this 
State  since  its  organization,  was  in  our  opinion  clearly  in  the  contempla- 
tion of  the  Legislature  as  something  separate  and  distinct  from  that  judi- 
ciary system  which  was  so  carefully  provided  for  in  other  portions  under 
different  articles  of  the  Constitution. 

A.  P.  Wozencraft  and  T.  A,  Work,  for  respondenit. — 1.  The  title  of  the 
Dallas  city  charter  is  sufficient,  because  a  city  court  is  an  ordinary  and 
necessary  incident  to  a  city.  Morris  &  Cummings  v.  State  ex  rel.  Gus- 
sett,  62  Texas,  741;  Tadlock  v.  Eckles,  20  Texas,  792;  Breen  v.  Railway, 
44  Texas,  305;  Giddings  v.  San  Antonio,  47  Texas,  566;  Cool.  Const. 
Lim.,  146;  Dill.  Mun.  Corp.,  4  ed.,  39,  427,  51 ;  15  Am.  and  Eng.  Enc.  of 
Law,  p.  999,  note  2,  and  authorities  there  cited.  These  authorities  are  so 
conclusive  that  it  is  not  thought  proper  to  argue  the  question. 

2.  A  city  charter  providing  that  process  of  the  city  court  shall  run  in 
the  name  of  the  city,  and  that  prosecutions  for  violations  of  city  ordi- 
nances shall  be  in  the  name  of  the  city,  is  constitutional  and  valid. 

The  foregoing  principle  of  law  has  been  several  times  announced  by 
courts  of  the  highest  authority  acting  under  Constitutions  exactly  similar 
in  this  respect  to  the  Constitution  of  Texas,  as  well  as  by  this  court. 

The  Constitution  of  the  State  of  Iowa  contains  this  provision :  "The 
style  of  all  process  shall  be  'The  State  of  Iowa,'  and  all  prosecutions  shall 
be  conducted  in  the  name  and  by  the  authority  of  the  same."  Const,  of 
Iowa,  art.  5,  sec.  8.  The  charter  of  the  city  of  Davenport  in  terms  au- 
thorized prosecutions  for  violations  of  municipal  ordinances  to  be  insti- 
tuted in  the  name  of  the  city,  and  it  was  contended  that  this  portion  of 
the  charter  was  in  conflict  with  the  above  quoted  provision  of  the  Consti- 
tution. But  the  Supreme  Court  in  the  case  of  Davenport  v.  Bird,  34 
Iowa,  524  (1871),  held  otherwise.    It  was  a  prosecution  in  the  name  of  the 
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city  against  the  defendant  for  a  violation  of  an  ordinance  of  a  police 
nature,  but  for  which,  under  the  charter,  the  city  was  authorized  to 
punish  by  a  limited  fine  and  imprisonment.  In  giving  the  opinion  of  the 
court.  Miller,  Judge,  says :  "Is  it  necessary,  under  the  Constitution,  that 
all  prosecutions  for  violations  of  municipal  police  ordinances  shall  be 
conducted  in  the  name  and  by  the  authority  of  the  State  of  Iowa?  Or,  in 
other  words,  is  that  clause  of  the  city  charter  of  Davenport,  which  directs 
that  *all  suits,  actions,  and  prosecutions  be  instituted,  commenced,  and 
prosecuted  in  the  name  of  the  city  of  Davenpori;,'  in  conflict  with  the  con- 
stitutional provision  before  referred  to?  We  are  of  the  opinion  that  it  is 
not.  This  clause  of  the  Constitution  occurs  in  ari;icle  5,  which  treats  of 
the  judicial  depari;men't  of  the  government.  This  article  vests  and  de- 
fines the  judicial  power  of  the  State,  establishes  the  tenure  of  oflice  of  the 
judges,  and  defines  the  mode  of  their  election;  fixes  their  salary  and 
limits  the  number  of  judicial  districts;  provides  for  the  election  of  am 
Attorney-General,  and  other  matters  peri;aining  to  the  judicial  arm  of  the 
State,  among  which  is  the  clause  under  consideration.  From  all  this  it 
seems  manifest  that  the  requirement  'that  all  prosecutions  shall  be  con- 
ducted in  the  name  of  the  State  of  Iowa,'  contemplates  such  criminal 
prosecutions  as  shall  be  instituted  and  prosecuted  before  the  tribunals: 
which  are  provided  for  in  that  article  of  the  Constitution  under  the  stat- 
utes of  the  State.  It  is  fitting  and  appropriate  that  prosecutions  for 
violations  of  the  criminal  laws  of  the  State  should  be  carried  on  in  the 
name  of  the  government.  But  there  is  no  fitness  or  propriety  in  requiring 
the  State  to  be  a  party  to  every  petty  prosecution  under  the  police  regula- 
tions of  a  municipal  corporation.  Such  a  construction  of  this  article  of 
the  Constitution  seems  to  us  to  be  unwarranted,  and  not  intended  by  the 
framers  of  the  Constitution.  It  was  held  by  the  Supreme  Court  of  Penn- 
sylvania that  the  word  'process,'  in  the  twelfth  section  of  the  fifth  article 
of  the  Constitution  of  the  State,  which  provides  that  'the  style  of  all 
process  shall  be  the  Commonwealth  of  Pennsylvania,'  was  intended  to 
refer  to  such  writs  only  as  should  become  necessary  to  be  issued  in  the 
course  of  the  exercise  of  that  judicial  power  which  is  established  and  pro- 
vided for  in  the  article  of  the  Constitution,  and  forms  exclusively  the 
subject  matter  of  it.  On  the  same  principle  we  are  of  the  opinion  that 
the  word  'prosecutions,'  in  the  eighth  section  of  article  5  of  our  Constitu- 
tion, was  intended  to  refer  only  to  such  criminal  prosecutions  under  State 
laws  as  should  be  cognizable  by  the  judicial  power,  which  is  established 
and  provided  for  in  that  article,  and  that  it  was  not  intended  to  include 
prosecutions  under  ordinances  of  municipal  corporations  cognizable  be- 
fore police  magistrates."  And  the  same  view  is  held  by  the  Court  of  Ap- 
peals of  Kentucky.  Williamson  v.  Commonwealth,  4  B.  Mori.  (Ky.), 
146  (1843). 

The  Court  of  Criminal  Appeals  of  Texas  has  always  held  the  same 
view.  It  has  expressly  held  that  prosecutions  could  not  be  had  in  city 
courts  in  the  name  of  the  State.  Leach  v.  State,  36  Texas  Crim.  Tlep.. 
248;  Ex  Parte  Knox,  39  S.  W.  Hep.,  670.    And  has  always  entertained 
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jurisdiction  of  appeals  from  cases  prosecuted  in  the  name  of  cities  in  city 
courts,  sometimes  affirming  and  sometimes  reversing  them,  but  never 
questioning  the  right  of  the  cities  to  so  prosecute  them.  Such  cases  are 
too  numerous  to  need  to  be  specifically  mentioned  here.  This  court  has 
expressly  held  that  such  cases  can  be  prosecuted  in  the  name  of  cities. 
Ex  Parte  Freeland,  ante,  p.  321;  Ex  Parte  Estes,  decided  by  Judge 
Davidson,  at  Dallas,  in  July,  1897. 

Article  11,  section  5,  of  the  Constitution  of  Texas,  authorizes  the  Legis- 
lature to  grant  special  charters  to  cities  having  over  ten  thousand  in- 
habitants. 

The  Supreme  Court  of  Texas,  in  City  of  Dallas  v.  Western  Electric 
Company,  83  Texas,  243,  says:  "These  charters  are  to  be  considered  as 
a  whole  within  themselves,  without  reference  to  any  other  law."  The  city 
charter  of  the  city  of  Dallas  authorizes  the  city  of  Dallas  to  prohibit 
gaming  or  exhibiting  games,  and  pass  such  ordinances  as  may  be  neces- 
sary to  carry  such  power  into  effect.    Dallas  City  Charter,  sees.  103,  164. 

This  power  is  usually  given  to  cities  throughout  the  United  States. 
The  fact  that  the  Legislature  has  prohibited  the  vice  of  gambling  in  a 
general  law  does  not  prevent  the  city  of  Dallas  from  prohibiting  it  by  an 
ordinance  passed  under  express  authority  of  its  city  charter.  The  same 
power  that  passed  the  general  law  also  enacted  the  city  charter,  and  the 
Dallas  city  charter  was  enacted  by  the  Legislature  subsequent  to  the  time 
the  general  law  was  passed.  The  decisions  of  this  court  bear  out  this 
view.  See  Ex  Parte  Boland,  11  Texas  Crim.  App.,  159;  Ex  Parte  Wil- 
son, 14  Texas  Crim.  App.,  592;  Ex  Parte  Oliver,  3  Texas  Crim.  App.,  345. 
The  Supreme  Court  of  Texas  holds  the  same  opinion.  See  Bigby  v. 
Tyler,  44  Texas,  351. 

That  great  jurist.  Judge  Cooley,  says  in  his  work  on  Constitutional 
Limitations,  sixth  edition,  page  239,  in  speaking  of  city  charters:  "The 
charter  may  exclude  the  general  law  and  allow  the  corporation  to  pass 
local  laws  at  its  discretion  which  may  differ  from  the  rule  in  force  else- 
where. But  in  these  cases  the  control  of  the  State  is  noft  excluded  if  the 
Legislature  afterwards  sees  fit  to  exercise  it.  But  the  State  law  and  by- 
law may  both  stand  together  if  not  inconsistent."  This  language  has 
been  cited  with  approval  by  this  court.  Hamilton  v.  State,  3  Texas  Crim. 
App.,  646.  And  it  is  supported  by  the  following  eminent  authorities: 
City  of  St.  Louis  v.  Bentz,  11  Mo.,  61:  City  of  St.  Louis  v.  Cafferata,  24 
^lo.,  94;  Eogers  v.  Jones,  1  Wend.,  261,  to  which  attention  is  specially 
called;  Levy  v.  State,  2  Ind.,  281;  Mayor  of  Mobile  v.  Allaire,  14  Ala., 
400;  Elk  Point  v.  Vaughn,  1  Dak.,  113;  People  v.  Hanrahon,  75  Mich., 
611. 

The  Constitution  does  not  prohibit  the  exercise  of  this  power  by  the 
city  of  Dallas,  and  who  will  doubt  the  wisdom  of  the  Legislature  in  giving 
it  to  the  city?  It  is  submitted  that  the  welfare  of  the  city  is  more  directly 
affected  by  this  vice  than  that  of  the  country  or  State  at  large.  The 
court  will  take  judicial  notice  of  a  fact  so  well  known  as  that  extensive 
gambling  seldom  prevails  except  in  cities.    It  is  further  submitted,  that 
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there  is  no  reason  that  this  court  should  at  this  time  change  its  uniform 
construction  of  the  Constitution.  The  charge  against  Bautch,  decided 
in  Bautch  v.  City  of  Galveston,  27  Texas  Criminal  Appeals,  342,  was  as 
important  as  the  one  against  Fagg  in  this,  and  in  that  case,  on  page  346, 
the  court  says  there  is  nothing  in  the  Constitution  against  the  doctrine 
we  here  invoke.  The  Legislature  is  presumed  to  have  passed  the  Dallas 
city  charter  in  the  light  of  the  former  decision  of  this  court.  The  Su- 
preme Court  of  the  State  of  Texas,  in  the  case  of  Giddings  v.  San  An- 
tonio, 47  Texas,  557,  says:  "While  it  is  of  the  highest  importance  that 
the  courts  should  be  open  at  all  times  for  the  assertion  of  rights  that  are 
believed  to  be  well  founded,  it  would  be  unfortunate  that  it  should  be 
thought  practicable  on  a  doubtful  question  to  easily  procure  a  change  of 
decision  in  the  members  who  might  from  time  to  time  compose  the  Su- 
preme Court." 

The  position  of  the  city  of  Dallas  in  this  case  is  supported  by  an  un- 
broken line  of  legislative  and  judicial  constructions.  That  this  construc- 
tion is  entitled  to  great  weight  has  been  frequently  stated  by  all  courts 
and  authorities.  We  refer  the  court,  however,  specially  to  the  case  of 
State  ex  rel.  Guergin  v.  McAllister,  in  88  Texas,  284.  As  to  the  power  of 
the  Legislature  to  grant  to  cities  the  right  to  imprison  as  a  punishment 
for  offenses  we  appeal  to  the  same  Constitution,  and  call  the  court^s  at- 
tention to  article  464  of  the  Revised  Statutes  of  Texas,  which  was  orig- 
inally enacted  in  1875,  before  the  present  Constitution  was  adopted,  and 
has  been  carried  forward  in  the  two  Revised  Statutes  adopted  since  then. 
This  section  expressly  authorizes  cities  under  ten  thousand  inhabitants 
to  punish  offenders  by  imprisonment. 

In  answer  to  the  applicant's  contention  that  imprisonment  in  the  city 
jail  is  not  the  same  punishment  as  in  the  county  jail,  we  submit  that,  as 
on  his  other  claims,  the  'point  is  settled  against  both  by  the  statutes  of 
Texas  and  the  decisions  of  this  court. 

Article  24,  Criminal  Code  of  Texas,  says:  "The  word  ^jaiP  means  any 
place  of  confinement  used  for  detaining  a  prisoner." 

To  .the  same  effect  is  Welch  v.  State,  25  Texas  Criminal  Appeals,  580. 
Certainly  the  city  jail  is  such  a  place,  and  a  county  jail  is  that  and  nothing 
more.  It  is  further  certain,  from  the  context  of  the  Dallas  city  charter, 
that  it  was  intended  that  prisoners  of  the  city  should  be  confined  in  the 
city  jail.  See  Dallas  city  charter,  sec.  78,  Special  Act  25th  Leg.,  regular 
session. 

The  whole  defense  of  the  applicant  is  technical  and  unsupported  by 
Texas  authorities. 

It  would  seem  that  the  propositions  seriously  insisted  upon  are:  (1) 
The  Legislature  can  not  confer  jurisdiction  upon  the  Dallas  city  court  to 
try  offenders  charged  with  keeping  and  exhibiting  games  and  gaming 
tables.  (2)  That  if  such  jurisdiction  can  he  conferred,  the  Legislature  can 
not  authorize  the  Dallas  city  court  to  pass  ordinances  punishing  such 
offenses,  and  that  the  ordinance  under  which  tins  prosecution  is  had,  is 
for  that  reason  void.    (3)  That  inasmuch  as  the  ordinance  is  void,  the 
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prosecution,  if  had  at  all,  must  be  under  the  general  Penal  Code,  and 
therefore  the  affidavit  and  process  must  run  in  the  name  of  the  State  of 
Texas,  and  must  be  by  affidavit  and  information,  and  not  by  affidavit 
alone. 

We  wish  to  cite  the  following  authorities  for  respondent  in  addition  to 
those  cited  in  our  original  brief : 

As  to  the  holding  of  the  Supreme  Court  of  the  State  of  Texas  on  these 
questions,  and  they  are  really  but  one  question,  viz.,  the  power  of  the 
Legislature  over  cities  of  over  10,000  inhabitants,  we  invite  the  carieful 
attention  of  the  court  to  the  opinion  in  the  case  of  The  City  of  Dallas  v. 
Western  Electric  Company,  83  Texas,  343,  and  the  case  of  State  ex  rel. 
Guergin  v.  McAllister,  88  Texas,  284. 

As  to  the  opinions  of  this  court  sustaining  our  position,  we  wish  to  say 
that  they  are  very  numerous,  and  according  to  our  view,  without  an  ex- 
ception. 

In  the  case  of  Davis  v.  State,  2  Texas  Criminal  Appeals,  431,  this  court 
says:  "The  people  in  framing  the  Constitution  committed  to  the  Legis- 
lature the  whole  law  making  power  of  the  State  which  they  did  not  ex- 
pressly or  impliedly  withhold.''  The  case  is  well  considered  and  cites 
numerous  authorities. 

In  Ex  Parte  Wilson,  14  Texas  Criminal  Appeals,  596,  this  court  says: 
"It  may  be  said  that  the  constitutional  exceptions  with  regard  to  cities  of 
more  than  10,000  inhabitants  take  such  cities  but  of  the  purview  of  the 
law  whenever  their  amended  charters  provide  a  rule  difiEerent  from  the 
general  law  or  confer  power  greater  than  that  given  by  the  general  law. 
The  one  is  as  much  the  act  of  the  Legislature  as  the  other,  and  when  not 
obnoxious  to  constitutional  objection,  any  special  act  of  the  Legislature 
is  valid  and  binding,  as  much  so  as  a  general  law,  to  the  extent  of  the 
power  granted  by  it.  If  inconsistent  with  or  contrary  to  the  general  law, 
it  stands  and  must  be  considered  as  an  exception  to  it." 

In  Handley  v.  State,  IG  Texas  Criminal  Appeals,  447,  this  court  says: 
^'It  has  been  and  is  now  held  by  this  court  that  under  the  charter  of  the 
city  of  Dallas  the  mayor's  court  has  concurrent  jurisdiction  of  this  offense 
with  the  county  court." 

In  Baldwin  v.  State,  21  Texas  Criminal  Appeals,  591,  this  court  says: 
^'Nothing  but  a  clear  violation  of  the  Constitution,  a  clear  usurpation  of 
power  prohibited,  will  justify  the  judicial  department  in  pronouncing  an 
act  of  the  legislative  department  unconstitutional  and  void." 
.  The  judiciary  article  of  the  Constitution  appears  to  have  been  framed 
with  a  view  to  carefully  avoid  any  possible  interference  by  that  article 
with  the  powers  granted  to  the  Legislature  under  article  11,  section  5,  of 
the  Constitution,  relative  to  municipal  corporations.  See  sec.  1,  art.  5, 
Const,  of  Texas.  Article  931,  Code  of  Criminal  Procedure,  which  article 
has  been  in  force  since  1879,  contemplates  that  jurisdiction  may  be  given 
the  city  courts  to  punish  acts  which  are  also  offenses  against  the  State 
law,  and  that  city  councils  may  be  authorized  io  pass  ordinances  defining 
and  punishing  such  offenses.     It  says:    "And  no  person  shall  be  pun- 
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ished  twice  for  the  same  act  or  omission,  although  such  act  or  omission 
may  be  an  ofiFense  against  the  penal  laws  of  the  State  as  well  as  against 
the  ordinances  of  such  city  or  town."  And  the  lines  following  indicate 
that  the  ordinances  of  cities  are  expected  to  inflict  a  similar  punishment 
for  State  offenses  as  is  prescribed  by  the  statutes,  just  as  is  done  in  this 
case. 

This  legislative  construction  is  entitled  to  great  weight,  it  being  co- 
temporaneous  with  the  adoption  of  the  Constitution. 

In  the  case  of  Hamilton  v.  State,  decided  the  year  before  the  above 
article  of  the  Code  of  Criminal  Procedure  was  enacted,  says:  "From  the 
foregoing  authority  we  are  of  the  opinion  that  a  State  law  and  an  ordi- 
nance of  a  town  or  city  corporation,  not  inconsistent  with  each  other  and 
In  harmony  with  the  Constitution,  may  stand  together." 

See  also  Cornelius  v.  City  of  Dallas,  37  Texas  Crim.  Eep.,  309;  Dill. 
Mun.  Corp.,  par.  429,  and  note,  and  pars.  326,  328,  668;  Cool.  Const. 
Lim.,  p.  200,  et  seq.;  Van  Buren  v.  Wells,  22  Am.  St.  Eep.,  214. 

HENDERSON,  Judge. — This  is  a  proceeding  on  an  original  habeas 
corpus,  granted  and  made  returnable  before  this  court.  The  petition 
alleges  that  applicant  is  illegally  restrained  by  one  J.  C.  Arnold,  chief  of 
police  of  the  city  of  Dallas,  by  virtue  of  a  certain  judgment  of  commit- 
ment of  the  city  court  of  Dallas.  The  agreed  statement  of  facts  contains 
a  copy  of  the  judgment  and  writ  of  commitment,  the  complaint  on  which 
the  applicant  was  tried,  together  with  a  copy  of  the  ordinance  under 
which  the  prosecution  and  conviction  were  had.  Said  ordinance  follows 
the  State  law  on  the  subject,  and  makes  it  an  offense  against  the  city  of 
Dallas  for  any  person  to  keep  or  exhibit,  for  the  purpose  of  gaming,  any 
gaming  table  or  bank  of  any  kind  or  description  whatever,  or  any  table  or 
bank  used  for  gaming,  etc. ;  and  the  punishment  imposed  is  a  fine  of  not 
less  than  $25,  nor  more  than  $100,  and  imprisonment  in  the  city  jail  for 
not  less  than  ten  nor  more  than  ninety  days,  which  is  the  same  in  amount 
and  degree  as  that  provided  under  the  State  law  or  statute  on  the  subject, 
which  makes  gaming  an  offense  against  the  State  laws.  There  was  no  in- 
formation filed  against  defendant,  but  the  complaint  on  which  he  was 
tried  is  as  follows:  "The  State  of  Texas,  County  of  Dallas,  City  of  Dallas. 
Personally  appeared  before  the  undersigned  authority,  E.  F.  Gates,  who, 
after  being  duly  sworn,  deposes  and  says  that  Bud  Fagg,  in  the  city  of 
Dallas  and  State  of  Texas,  on  the  9th  day  of  October,  1897,  and  before  the 
filing  of  this  complaint,  did  unlawfully  keep  and  exhibit,  for  the  purpose 
of  gaming,  a  gaming  table  and  bank,  to  wit,  a  faro  bank,  contrary  to  ordi- 
nances in  such  cases  made  and  provided.  [Signed]  E.  F.  Gates."  Sworn 
to  and  subscribed  before  T.  L.  Lawhon,  city  secretary.  On  the  trial  the 
relator  Fagg  was  convicted,  and  his  punishment  assessed  at  a  fine  of  $25 
and  ten  days  imprisonment  in  the  city  jail. 

The  contention  of  the  applicant  is  that  said  conviction,  being  under 
an  ordinance,  and  in  the  city  court  of  Dallas,  is  illegal  and  void :  (1)  Be- 
cause the  statutes  of  the  State  make  the  exhibiting  of  a  gaming  table  for 
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the  purpose  of  gaming  an  oflfense  against  the  Siato,  and  it  is  not  compe- 
tent for  the  Legislature  to  grant  to  a  municipality  authority,  by  ordi- 
nances, to  supersede  the  State  law  on  the  subject;  (2)  because  the  city 
court  of  Dallas  has  no  authority  to  try  offenses  against  the  State  law;  (3) 
and,  granting  the  city  court  of  Dallas  has  the  power  to  try  State  cases,  it 
must  proceed  as  a  State  court.  In  the  view  we  take  of  this  question,  it  is 
not  necessary  to  discuss  the  last  two  propositions,  inasmuch  as  the  offense 
alleged  against  applicant  was  prosecuted  merely  as  a  violation  of  the  city 
ordinances;  and  we  are  accordingly  confronted  with  two  questions:  (1) 
Does  the  charter  of  Dallas  authorize  the  city  council  to  pass  an  ordinance 
making  said  offense  of  keeping  and  exhibiting  a  gaming  table  for  the 
purpose  of  gaming  an  offense  against  the  city?  (2)  If  the  charter  grants 
this  power,  did  the  Legislature  have  the  power,  under  the  Constitution 
and  laws  of  this  State,  to  confer  upon  the  municipality  of  Dallas  au- 
thority to  make  the  exhibiting  and  keeping  of  a  gaming  table  for  the  pur- 
pose of  gaming  an  offense  against  the  city? 

We  might  observe  here  that  section  24  of  the  new  charter  of  the  city  of 
Dallas,  granted  by  the  Twenty-fifth  Legislature,  gives  to  the  city  court  of 
Dallas  jurisdiction  as  follows:  "(1)  To  try,  hear,  determine,  and  punish 
all  misdemeanors  over  which  the  Dallas  city  court  now  has  jurisdiction. 
(2)  To  try,  hear,  determine,  and  punish  all  misdemeanors  arising  imder 
the  provisions  of  this  charter;  to  have  concurrent  jurisdiction  with  the 
State  courts  over  all  misdemeanors  against  the  State  laws,  committed 
within  the  city  limits,  except  theft  and  those  involving  official  miscon- 
duct, and  to  have  exclusive  jurisdiction  over  disorderly  houses  and  female 
vagrants."  But,  as  stated,  it  is  not  necessary  to  discuss  this  provision 
with  reference  to  the  jurisdiction  of  the  city  court  of  State  offenses,  prose- 
cuted as  such ;  and  so  it  does  not  become  necessary  to  discuss  the  bearing 
of  the  case  of  Harris  County  v.  Stewart,  91  Texas,  133,  or  to  review  the 
case  of  Leach  v.  State,  36  Texas  Criminal  Reports,  248 ;  nor  will  we  do 
so,  further  than  to  suggest  that  we  find  nothing  in  the  former  case  re- 
quiring us  to  change  the  views  expressed  in  the  Leach  case.  Further- 
more, while  not  necessary,  yet  the  question  being  insisted  on,  we  will 
examine  the  position  of  applicant  with  reference  to  the  caption  of  the 
charter  of  the  city  of  Dallas  as  passed  by  the  Twenty-fifth  Legislature, 
said  caption  being  entitled  "An  act  to  incorporate  the  city  of  Dallas,  and 
grant  it  a  new  charter." 

Appellau't's  contention  is,  that  if  it  be  conceded  that  the  Legislatun) 
has  the  power,  in  accordance  with  the  view  taken  by  the  Supreme  Court 
in  Harris  County  v.  Stewart,  supra,  to  confer  jurisdiction  upon  a  munici- 
pal court,  and  so  create  a  State  court,  the  Legislature  has  not  done  so  in 
this  instance.  Entertaining  the  view,  as  we  do,  that  a  municipal  court  is 
not  a  State  court,  except  in  a  limited  sense  (that  is,  a  State  court  for 
municipal  purposes  only),  we  would  expect  to  find,  under  the  above  cap- 
tion, not  a  State  court,  as  a  part  of  the  judicial  system  of  the  State,  but  a 
municipal  court,  having  jurisdiction  and  cognizance  of  matters  incidental 
to  the  corporation.    In  this  regard  we  hold  the  views  expressed  in  Bless- 
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ing  V.  City  of  Galveston,  42  Texas,  641.  As  we  understand  that  case,  it 
was  an  injunction  proceeding  brought  by  Blessing  and  others  to  restrain 
the  city  of  Galveston  from  proceeding  in  prosecutions  alleged  to  have 
been  commenced  by  warrants  issued  by  John  S.  Rhea,  claiming  to  be  act- 
ing as  recorder,  under  pretense  of  authority  alleged  to  have  been  con- 
ferred on  him  by  an  act  of  the  Legislature  incorporating  the  city  of  Gal- 
veston. Several  of  the  parties  had  been  arrested,  and  others  threatened 
with  arrest,  for  breach  of  an  ordinance  requiring  them  to  pay  a  license 
tax  on  their  respective  occupations,  trades,  and  professions,  and  also  to 
enjoin  and  restrain  appellee  from  the  collection  of  said  license  tax.  The 
fourth  ground  urged  by  complainants  against  the  enforcement  of  the  tax 
in  the  city  court  was  that  the  recorder's  court,  created  by  the  charter  of 
the  city  of  Galveston,  in  which  the  proceedings  were  had  to  enforce  the 
penalties  for  failure  to  pay  said  taxes,  is  not  such  a  judicial  tribunal  as  is 
warranted  by  section  1  of  article  5  of  the  Constitution.  On  this  question 
Judge  Moore  uses  the  following  language,  which  we  quote  in  full :  "The 
objection  made  to  the  constitutionality  of  the  recorder's  court  created  by 
the  charter  has  been,  in  effect,  answered  by  what  has  been  heretofore  said. 
If  the  Legislature  may,  by  reason  of  its  inherent  legislative  power,  create 
a  municipal  corporation  for  purposes  of  local  government,  it  seems  to 
follow,  as  a  necessary  conclusion,  that  it  may  invest  with  such  powers  as 
are  necessary  and  essential  for  the  ends  and  purposes  of  its  creation. 
Without  the  grant  of  general  police  powers,  and  the  means  of  enforcing 
their  respect  and  observance,  the  act  of  incorporation  of  a  town  or  city 
would  be  little  better  than  waste  paper.  Judicial  power  of  a  general  char- 
acter, such  as  is  conferred  upon  constitutional  tribunals,  or  officers 
clothed  with  judicial  functions  for  the  general  administration  of  the  laws, 
in  contradistinction  to  local  or  municipal  ordinances  and  regulations,  can 
not  be  conferred  upon  mere  corporation  courts  created  to  enforce  the 
police  powers  delegated  to  such  corporations.  This  seems  to  be  the  ex- 
tent to  which  we  can  certainly  say,  in  the  absence  of  the  constitutions  and 
statutes  applicable  to  them,  that  most  of  the  cases  cited  by  appellant 
clearly  go.  Some  of  them,  however,  seem  to  lay  down  a  broader  rule.  We 
can  not  consent  to  give  the  sections  of  our  Constitution,  conferring  and 
distributing  the  judicial  power,  so  limited  and  technical  a  construction 
and  application.  We  think  its  language,  vesting  judicial  power  'in  such 
inferior  courts  and  magistrates  as  may  be  created  in  this  Constitution,  or 
by  the  Legislature  under  its  authority,'  entirely  sufficient  to  warrant  the 
Legislature,  when  creating  municipal  corporations,  in  the  absence  of  any 
restriction,  to  create  local  municipal  tribunals  as  an  essential  necessity 
to  the  well-being  of  such  local  municipal  coi-porations ;"  citing  State  v. 
Young,  3  Kan.,  445;  Hutchings  v.  Scott,  9  N.  J.  Law,  218;  Shafer  v. 
Mumma,  17  Md.,  381;  Mayor,  etc.,  v.  Dechart,  32  Md.,  369.  Here,  to 
our  minds,  it  is  very  apparent  that  Judge  Moore  drew  a  distinction  be- 
tween State  tribunals  constituting  a  part  of  our  judicial  system  and  muni- 
cipal courts  as  such.  The  latter  he  regarded  as  merely  an  incident  to  the 
corporation,  and  with  limited  powers  to  enforce  municipal  ordinances 
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only.  As  stated  above,  we  would  not  expect,  under  the  caption  of  an  act 
to  charter  or  incorporate  a  city  or  town,  to  find  thereunder  an  article  or 
clause  creating  a  court  for  other  than  purely  municipal  purposes,  much 
less  an  act  creating  a  State  court,  or  vesting  a  municipal  court  with  juris- 
diction which  pertains  to  a  State  court.  And,  if  the  prosecution  in  this 
case  was  for  a  State  offense  as  such,  we  would  be  inclined  to  hold  that  the 
title  of  said  act  does  not  embrace  the  subject  of  creating  a  State  court  of 
the  municipal  court  of  the  city  of  Dallas,  or  of  conferring  a  jurisdiction 
which  pertains  to  our  State  courts  on  said  tribunal.  On  this  subject  we 
refer  to  Wulftange  v.  McCollom,  83  Ky.,  361;  Brown  v.  State,  79  Ga., 
324, 4  S.  E.  Rep.,  861;  State,  v.  Kinsella,  14  Minn.,  624  (Gil.,  395);  Holm- 
berg  V.  Hauck,  16  Neb.,  337,  20  N.  W.  Rep.,  279;  City  of  San  Antonio  v. 
Gould,  34  Texas,  49;  Giddings  v.  San  Antonio,  47  Texas,  556, 

However,  as  stated  before,  the  question  here  presented  to  us  is  whether 
or  not  the  charter  of  Dallas  confers  authority  on  the  city  council  to  make 
this  an  offense  against  the  city,  and  whether  or  not  the  Legislature  can 
confer  this  authority.  The  charter  of  the  city  of  Dallas  is  a  special  char- 
ter, authorized  under  the  Constitution  for  cities  having  more  than  10,000 
population;  and  by  a  number  of  sections,  from  48  to  124,  inclusive,  said 
charter  proposes  to  confer  general  powers  on  the  city  council  to  do  cer- 
tain things.  Among  a  number  of  other  things  which  the  city  is  thus 
authorized  to  do,  it  appears  to  be  authorized  by  ordinance  to  make  cer- 
tain acts  which  are  penal  offenses  under  the  State  laws,  offenses  against 
the  city.  See  sees.  83,  84,  86,  87,  89,  92,  93,  and  103.  All  of  the  other  enu- 
merated sections  appear  to  be  regarding  matters  incidental  to  and  grow- 
ing out  of  the  municipal  corporation.  Section  103,  we  presume,  contains 
the  provision  under  which  it  is  contended  the  city  council  had  authority 
to  pass  the  ordinance  against  keeping  and  exhibiting  gaming  tables,  un- 
der which  the  conviction  was  had  in  this  case.  Said  section  reads  as  fol- 
lows :  "To  license,  tax,  and  regulate  billiard  tables,  pin  alleys,  and  ball 
alleys;  to  suppress,  restrain,  and  regulate  and  control  disorderly  houses, 
tippling  shops  and  groceries,  gambling  and  gaming  houses,  and  games  of 
every  kind,  lotteries  and  all  fraudulent  devices  and  practices,  bawdy  houses 
of  prostitution,  and  to  punish  all  keepers  of  said  houses  and  exhibitors  or 
players  at  said  games  and  other  things,  with  the  same  penalties,  fine,  and 
imprisonment  as  may  be  inflicted  therefor  by  the  statutes  of  the  State 
of  Texas."  It  would  appear  therefrom  that  the  Legislature  had  conferred 
the  power  (if  it  was  authorized  to  do  so)  on  the  city  council  to  pass  an 
ordinance  making  the  offense  created  by  the  statutes  of  the  State  an 
offense  against  the  State,  to  wit,  the  keeping  and  exhibiting  of  a  gaming 
table  and  bank  for  the  purpose  of  gaming,  also  an  offense  against  the  city; 
and  the  only  question  then  is,  did  the  Legislature  have  the  constitutional 
right,  under  the  Constitution  and  laws  of  this  State,  to  confer  this  power? 
We  would  observe  here  that  the  general  laws  of  the  State  (see  articles 
929-931,  Code  of  Criminal  Procedure  1895,  inclusive)  puts  mayors  and 
recorders  of  cities  on  the  same  plane,  as  to  the  administration  of  laws 
with  reference  to  criminal  prosecutions,  as  justices  of  the  peace,  and 
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vests  them  with  the  same  power  and  jurisdiction,  and  authorizes  muni- 
cipal councils,  by  ordinances,  to  create  acts  which  are  made  penal  by  State 
laws  also  offenses  against  the  city,  and  to  make  all  prosecutions  and  con- 
victions under  city  ordinances  good  in  bar  of  prosecutions  for  the  same 
act  under  State  laws,  and  vice  versa.  The  act  here  complained  of  does 
not  come  within  this  category.  It  is  such  an  offense  as  a  justice  of  the 
peace  has  no  jurisdiction  to  try,  but  the  power  to  try  and  punish  the 
same  is  vested  by  the  Constitution  and  laws  of  the  State  in  the  county 
court  (see  sees.  16  and  19,  art.  5,  Const.;  and  see  arts.  91  and  96,  Code 
Crim.  Proc.  1895);  that  is,  imprisonment  in  the  county  jail  being  a  part 
of  the  punishment  under  the  State  law  for  this  offense,  it  can  only  be 
tried  in  the  county  court,  same  being  a  court  of  record.  Some  authori- 
ties hold  that  where  the  State  law  has  acted  upon  a  matter,  and  made  the 
act  an  offense  against  the  State,  the  Legislature  can  not  afterwards  dele- 
gate authority  to  municipal  governments  to  create  the  same  act  an 
offense  against  the  city.  The  State  having  once  occupied  the  territory, 
the  city  is  excluded  from  interfering  with  it.  See  Mayor,  etc.,  of  Savan- 
nah v.  Hussey,  21  Ga.,  80;  Wayne  Co.  v.  City  of  Detroit,  17  Mich.,  390; 
Cool.  Const.  Lim.,  140,  228;  11  Am.  and  Eng.  Enc.  of  Law,  p.  955;  17 
Am.  and  Eng.  Enc.  of  Law,  p.  237,  The  decisions  of  our  State,  however, 
appear  to  be  otherwise,  and  to  authorize  municipal  corporations  to  take 
jurisdiction,  and  by  ordinance  create  an  act  which  is  already  a  State  of- 
fense an  offense  against  the  city.  This  seems  to  be  the  holding  of  this 
-court  with  reference  to  such  offenses  as  justices  of  the  peace  have  juris- 
•diction  to  try;  and  in  such  cases  it  is  held  that  the  ordinance  must  con- 
form to  the  State  laws  in  creating  the  offense  and  imposing  the  penalty 
therefor.  See  Ex  Parte  Boland,  11  Texas  Crim.  App.,  159;  Flood  v. 
State,  19  Texas  Crim.  App.,  584;  Ex  Parte  Freeland,  ante,  p.  321;  Anger- 
hoffer  V.  State,  15  Texas  Crim.  App.,  613.  There  are  some  decisions  of 
this  court  which  hold  that  a  municipality  can,  by  ordinance,  take  juris- 
diction of  offenses  which  are  made  such  by  the  laws  of  this  State,  and  of 
which  the  county  court  has  exclusive  jurisdiction ;  and  this  notwith- 
standing section  12  of  article  5  of  the  Constitution,  which  requires  that 
"all  prosecutions  must  be  in  the  name  and  by  authority  of  the  State  of 
Texas,  and  shall  conclude  against  the  peace  and  dignity  of  the  State/' 
See  Ex  Parte  Wilson,  14  Texas  Crim.  App.,  592.  In  the  Wilson  Case, 
supra,  the  constitutional  provision  above  mentioned  was  not  discussed  at 
-all ;  nor  was  it  discussed  in  any  case  we  are  aware  of,  except  in  Leach  v. 
State,  36  Texas  Criminal  Reports,  248. 

Of  course,  a  great  many  matters  are  incidental  to  municipal  corpora- 
tions, and  are  not  at  all  violative  of  State  laws,  and  no  question  can  arise 
as  to  ordinances  covering  said  acts.  A  number  of  acts  are  petty  offenses, 
and  are  covered  by  State  laws,  and  would  appear  also  to  be  peculiarly 
•offenses  against  the  municipal  government,  and  incidental  to  such  gov-. 
«mment,  as  well  as  offenses  against  the  State.  Our  Penal  Code  defines 
a  petty  offense  as  "one  which  a  justice  of  the  peace  or  the  mayor  or  other 
officer  of  a  town  or  city  may  try  and  punish."    Penal  Code  1895,  art.  57. 
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And  this  appears  to  be  in  consonance  with  the  authorities  defining  a 
petty  offense.  Some  of  the  cases  hold  that  a  petty  offense  can  be  made  an 
offense  against  the  municipal  corporation  by  ordinance,  and  can  be  pun- 
ished without  violating  the  above  provision  of  the  Constitution  with  ref- 
erence to  prosecutions,  while  others  hold  the  contrary.  See  note  to  State 
V.  Robitshek  (Minn.),  33  Law.  Rep.  Ann.,  33  (same  case,  61  N.  W.  Rep., 
1023),  and  authorities  there  cited;  City  of  Davenport  v.  Bird,  34  Iowa, 
624.  In  the  latter  case  the  action  was  under  an  ordinance  of  the  city  of 
Davenport  prescribing  that  "every  person  who  shall  unlawfully  disturb 
the  public  quiet  of  any  street,  alley,  avenue,  public  square,  market  place,*^ 
etc.,  "by  loud  or  unusual  noise,  by  blowing  horns  or  other  instruments," 
etc.,  "shall  be  guilty  of  a  misdemeanor;'*  and  the  fine  provided  was  not 
less  than  $3  nor  more  than  $100,  and  imprisonment  until  the  fine  and 
costs  were  paid,  provided  that  the  imprisonment  should  not  exceed  thirty 
days.  It  was  claimed  in  that  case  that  said  action  was  a  prosecution; 
that  it  was  not  authorized  under  the  Constitution  of  Iowa,  which  is  sim- 
ilar in  its  provisions  to  ours.  We  quote  from  that  case  as  follows :  "Is  it 
necessary,  under  the  Constitution,  that  all  prosecutions  for  violations  of 
municipal  police  ordinances  shall  be  conducted  in  the  name  and  by  the 
authority  of  the  State  of  Iowa?  Or,  in  other  words,  is  that  clause  of  the 
city  charter  of  Davenport  which  directs  'that  all  suits,  actions,  and  prose- 
cutions instituted,  commenced,  or  brought  by  the  corporation,  shall  be 
instituted,  commenced,  and  prosecuted  in  the  name  of  the  city  of  Dav- 
enport,' in  conflict  with  the  constitutional  provision  before  referred  to? 
We  are  of  opinion  that  it  is  not.  This  clause  of  the  Constitution  occurs 
in  article  5,  which  treats  of  the  judicial  department  of  the  government. 
This  article  vests  and  defines  the  judicial  power  of  the  State,  establishes 
the  tenure  of  office  of  the  judges,  and  defines  the  mode  of  their  election ; 
fixes  their  salary,  and  limits  the  number  of  judicial  districts;  provides  for 
the  election  of  an  attorney-general,  and  other  matters  pertaining  to  the 
judicial  arm  of  the  State,  among  which  is  the  clause  under  consideration. 
Prom  all  this  it  seems  manifest  that  the  requirement  that  ^all  prosecutions 
shall  be  conducted  in  the  name  and  by  the  authority  of  the  State  of  Iowa' 
contemplates  such  criminal  prosecutions  as  shall  be  instituted  and  prose- 
cuted before  the  tribunals,  which  are  provided  for  in  that  article  of  the 
Constitution,  under  the  statutes  of  the  State.  It  is  fitting  and  appro- 
priate that  prosecutions  for  violations  of  the  criminal  laws  of  the  State 
should  be  carried  on  in  the  name  of  the  government.  But  there  is  no  fit- 
ness or  propriety  in  requiring  the  State  to  be  a  party  to  every  petty  prose- 
cution under  the  police  regulations  of  a  municipal  corporation.  Such  a 
construction  of  this  article  of  the  Constitution  seems  to  us  unwarranted, 
and  not  intended  by  the  framers  of  the  Constitution.  It  was  held  by  the 
Supreme  Court  of  Pennsylvania  that  the  word  'process,'  in  the  eleventh 
section  of  the  fifth  article  of  the  Constitution  of  Pennsylvania,  which 
provides  that  the  style  of  all  process  shall  be  'The  Commonwealth  of 
Pennsylvania/  was  intended  to  refer  to  suoh  writs  only  as  should  become 
necessary  to  be  issued  in  the  courts  of  the  exercise  of  that  judicial  power 
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which  is  established  and  provided  for  in  the  article  of  the  Constitution, 
and  forms  exclusively  the  subject  matter  of  it.  3  Pa.  St.,  99.  See  also 
Sprague  v.  Birchard,  1  Wis.,  467.  On  the  same  principle,  we  are  of  opin- 
ion that  the  word  'prosecutions,'  in  the  eighth  section  of  article  five  of  our 
Constitution,  was  intended  to  refer  only  to  such  criminal  prosecutions, 
under  State  laws,  as  should  be  cognizable  by  the  judicial  power,  which  is 
established  and  provided  for  in  that  article,  and  that  it  was  not  intended 
to  include  prosecutions  under  ordinances  of  municipal  corporations,  cog- 
nizable before  local  police  magistrates.  It  follows,  therefore,  that,  in 
sustaining  the  demurrer  on  the  first  ground  stated,  the  court  below 
erred."  This  does  not  appear  to  have  been  a  State  offense  by  statute. 
Treating  it  as  a  municipal  offense  merely,  it  states  the  correct  doctrine. 
Under  the  authorities,  we  are  inclined  to  the  view  that,  in  the  face  of  the 
constitutional  provision  before  quoted,  where  an  offense  has  been  made 
such  by  State  law,  notwithstanding  it  is  a  petty  offense,  it  must  be  prose- 
cuted by  authority  of  the  State,  and  against  its  peace  and  dignity.  In 
this  case,  however,  it  is  not  necessary  for  us  to  decide  that  question,  as 
the  offense  for  which  the  relator  was  tried  and  punished  was  not  a  petty 
offense,  but  an  offense  over  which  the  county  court,  being  a  court  of 
record,  alone  had  jurisdiction. 

Now,  the  question  which  presents  itself  is:  Does  the  fact  that  the 
municipal  council  of  Dallas  has,  by  ordinance,  created  the  exhibiting  and 
keeping  of  a  gaming  table  for  the  purpose  of  gaming,  an  offense  against 
the  municipality,  relieve  it  of  being  a  prosecution?  A  "prosecution"  is 
defined  by  our  statute  to  be  "the  whole  or  any  part  of  the  procedure 
which  the  law  provides  for  bringing  offenders  to  justice."  See  article  26 
of  the  Penal  Code  of  1895.  "It  is  a  criminal  proceeding  at  the  suit  of  the 
government."  Tennessee  v.  Davis,  100  11.  S.,  269.  A  proceeding  by  a 
municipal  corporation  to  enforce  such  fines  and  penalties  as  are  ordinarily 
and  by  usage  enforced  by  them  is  not  criminal  in  its  nature,  whatever  may 
be  the  form  of  the  procedure.  Such  proceedings  are  only  quasi  criminal, 
and  are  not  prosecutions.  17  Am.  and  Eng.  Enc.  of  Law,  p.  260,  and 
note;  1  Dill.  Mun.  Corp.,  sec.  432;  City  of  Sparta  v.  Lewis  (Tenn.  Sup.), 
23  S.  W.  Rep.,  183.  As  heretofore  stated,  the  conviction  in  this  case  would 
not  come  in  the  category  of  petty  offenses,  nor  an  offense  merely  growing 
out  of  and  incidental  to  the  municipal  government ;  and,  in  our  opinion, 
no  matter  what  might  be  the  tribunal  or  what  the  character  of  procedure, 
the  prosecution,  under  the  Constitution  and  laws  of  this  State,  must  be 
carried  on  in  the  name  and  by  the  authority  of  the  State  of  Texas,  and 
conclude  against  its  peace  and  dignity.  The  fact  that  the  prosecution  was 
brought  under  the  city  ordinance  did  not  deprive  it  of  the  characteristic 
of  a  prosecution ;  nor  could  the  Legislature  by  indirection,  as  by  vesting 
jurisdiction  of  the  case  in  some  other  than  a  State  tribunal,  so  change 
the  nature  of  the  offense  as  to  take  in  out  of  the  category  which  had  been 
affixed  to  it  by  State  law,  of  a  prosecution  for  a  criminal  offense.  And 
we  hold  that  it  was  not  competent  for  the  municipal  council  of  Dallas, 
by  ordinance,  to  create  the  keeping  and  exhibiting  of  a  gaming  table  or 
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bank  (which  was  by  the  statute  an  offense  against  the  State)  an  offense 
against  the  city  of  Dallas;  and  the  prosecution  under  such  ordinance 
could  not  be  maintained  in  the  face  of  our  Constitution,  which  prescribes, 
as  before  stated,  that  all  prosecutions  shall  be  conducted  in  the  name 
and  by  the  authority  of  the  State,  and  shall  conclude  against  the  peace 
and  dignity  of  the  State.  And  we  accordingly  hold  that  the  relator  is 
entitled  to  be  discharged,  and  that  the  costs  of  this  couri;  be  taxed  against 
relator;  and  it  is  so  ordered. 

Relator  discharged. 

Hurt,  Presiding  Judge,  concurs  in  result,  but  dissents  as  to  some  of 
the  propositions  announced  in  the  opinion. 


John  Eussell  v.  The  State. 

No.  1388.    Decided  February  2,  1808. 

1.  Murdeiv-IrreleTant  and  Tm material  Evidence. 

On  a  trial  for  murder,  where  it  appeared  that  the  city  marshal  had  sent  defendant 
and  two  other  parties,  without  a  warrant  of  arrest,  to  the  house  of  a  white  woman 
in  order  to  find  out  if  a  certain  negro  man  was  in  the  house,  and  if  so,  to  arrest  or  de- 
tain him;  and  defendant  broke  open  the  door  and  fired  his  pistol  into  the  house,  and 
the  woman  was  killed;  Held,  the  court  properly  excluded  evidence  offered  by  defend- 
ant to  prove  that  the  negro  man  was  keeping  or  having  illicit  intercourse  with  the 
woman  who  was  killed.    Such  testimony  could  serve  no  legitimate  purpose. 

2.  Same—  Evidence  of  Statements  by  Defendant  when  Under  Arrest— 

Privileged  Communications. 
Where  it  was  shown  that  defendant  had  been  duly  warned  by  the  sheriff.  Held,  a 
proper  predicate  was  laid  for  the  introduction  of  the  statements  made  by  the  defend- 
ant to  Ik  is  attorney  in  the  presence  and  hearing  of  the  sheriff,  and  such  communica- 
tions to  his  attorney  were  not  privileged. 

3.  Same— Evidence— Attack  by  Defendant  Upon  Sheriff. 

On  a  trial  for  murder,  it  is  admissible  and  competent  to  show  that  defendant  made 
an  attack  on  the  sheriff  in  an  endeavor  to  escape. 

4.  Same— Negligent  Homicide— Charge. 

On  a  trial  for  murder,  where  the  evidence  tended  to  show  that  the  defendant  in- 
tentionally and  recklessly  fired  into  the  private  residence  of  deceased  and  her  two 
children,  the  killing  of  the  mother  would  be  murder  in  the  first  or  second  degree, 
and  the  court  correctly  so  charged  the  jury,  and  further,  that  such  killing  could  not 
be  negligent  homicide. 

5.  Intent  in  Crime— Circumstantial  Evidence  as  to— Charge. 

When  an  act  is  proved  by  direct  or  positive  testimony,  and  all  that  remains  to  be 
found  is  the  intent  which  accompanied  the  act,  and  which  may  be  inferred  from  the 
circumstances  accompanying  the  act,  the  rule  requiring  a  charge  upon  circumstantial 
evidence  does  not  apply. 

6.  Disturbance  of  the  Peace— Budely  Displaying  a  Pistol— Peace  Officer. 

While  a  peace  officer  is  authorized  to  carry  a  pistol,  it  is  nevertheless  an  offense 
for  such  oflScer  to  rudely  display  and  fire  off  a  pistol  at  or  near  a  private  residence 
in  a  manner  calculated  to  disturb  the  inhabitants  thereof. 

Appeal  from  the  District  Court  of  Fannin.  Tried  below  before  Hon. 
E.  D.  MoLellan. 
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Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty,  five 
years  imprisonment  in  the  penitentiary. 

The  indictment  charged  appellant  with  the  murder  of  one  Ella  Van- 
dergrifif,  on  the  18th  day  of  February,  1897,  by  shooting  her  with  a 
pistol. 

The  following  statement  of  the  case  is  taken  from  appellant's  brief: 

The  only  evidence  of  appellant's  shooting  was  the  testimony  of  Meyers 
and  appellant  himself.  They  and  Earp  were  sent  to  the  house  of  de- 
ceased by  Leeman,  the  city  marshal,  to  apprehend  and  detain  a  negro 
man  named  Thuston,  who  was  believed  to  be  living  in  adultery  with  de- 
ceased, who  was  a  married  white  woman.  They  were  told  by  the  marshal 
to  not  allow  the  negro  to  escape;  that  he  was  dangerous  and  might  hurt 
them;  that  he  had  bought  a  pistol,  and  said  at  the  time  that  '^no  son  of  a 
bitch  of  a  white  man"  could  arrest  him.  Meyers,  appellant,  and  Earp 
(who  did  not  testify)  started  to  the  house  for  said  purpose.  After  start- 
ing, they  consulted  together  about  the  danger  of  the  expedition,  and  not 
believing  that  anyone  but  appellant  could  get  a  pistol  from  the  marshal, 
he  was  sent  back  for  it.  The  marshal  gave  appellant  the  pistol,  and  he 
returned  and  gave  it  to  Earp.  When  they  got  near  the  house,  it  being 
about  midnight,  they  stopped  to  listen.  No  light  in  the  house;  could  not 
see  or  hear  anyone.  They  then  went  up  to  the  house.  Appellant  had  a 
pistol  in  his  hand,  and  Earp  had  the  marshal's  pistol  in  his  hand;  Meyers 
was  leaning  against  the  house,  Earp  near  him,  and  appellant  in  front  of 
door.  They  listened  again,  and  not  seeing  or  hearing  anyone,  concluded 
no  one  was  at  home.  Appellant  knocked  on  the  door;  no  one  answered. 
He  said  he  would  take  an  ax  and  make  them  open.  No  response.  He 
then  gave  the  door  a  kick.  The  door  unexpectedly  flew  open,  and  as  it 
flew  open  he  staggered  forward;  as  he  staggered,  his  pistol  fired  immedi- 
ately. Meyers  and  appellant  both  agree  and  testify  to  this  in  substance 
up  to  this  point,  and  that  no  other  shot  was  fired.  Meyers  further  states 
that  he  saw  no  one;  did  not  know  whether  defendant  shot  deceased; 
did  not  know  that  she  was  shot  till  next  day;  can't  say  whether  pistol 
was  fired  accidentally  or  not;  didn't  see  deceased  or  hear  her  or  anyone 
in  the  house;  don't  know  whether  appellant  knew  her  or  had  any  malice 
against  her;  he  heard  appellant  say  that  his  pistol  was  elevated  too  high 
to  hurt  anyone  when  he  fired.  Appellant  testified  in  substance  as  above, 
and  that  he  had  a  stiff  leg,  which  had  been  broken;  that  he  did  not  know 
deceased  or  the  negro;  had  no  malice  against  either;  went  there  at  the 
marshal's  request.  When  he  kicked  the  door  it  flew  open,  and  he  stag- 
gered forward;  as  he  staggered  his  pistol  was  accidentally  discharged  from 
the  jar;  that  he  had  no  intention  of  shooting  in  the  house,  unless  he  was 
attacked  by  the  negro ;  that  he  had  his  pistol  cocked  when  he  kicked  the 
door;  that  it  was  pointed  up,  as  he  thought  at  the  time,  too  high  to  hit 
anyone;  that  he  never  knew  till  next  day  that  deceased  was  shot;  don't 
now  believe  that  he  shot  her,  and  did  not  believe  it  when  arrested;  that  if 
he  shot  her,  it  was  an  accident;  that  he  had  just  come  to  Honey  Grove 
on  a  visit  to  his  sister;  that  he  had  intended  to  go  back  to  his  work  the  day 
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before,  but  stayed  over  to  let  his  brother-in-law  ride  his  horse  on  a  rabbit 
chase;  that  he  is  a  cowboy,  and  lived  on  the  plains  about  300  miles  away; 
that  persons  where  he  lives  are  accustomed  to  carrying  pistols.  Meyers 
also  testified,  that  when  appellant  went  up  to  the  door  he  told  him  not 
to  do  that,  it  was  contrary  to  Leeman's  instructions;  and  that  after 
the  pistol  fired  he  told  him  he  ought  not  to  have  done  that,  as  there 
were  children  in  the  house,  to  which  appellant  replied  that  he  saw  that 
the  pistol  was  elevated  too  high  to  hurt  anyone.  This  is  substantially 
all  the  evidence  as  to  the  shooting. 

The  witnesses  testified,  that  after  they  had  gotten  some  distance 
towards  the  depot,  after  the  shooting,  they  heard  the  screams  of  a  woman 
back  in  the  direction  of  the  house,  but  did  not  go  back  there,  because 
they  thought  that  the  woman  was  simply  screaming  from  fright,  and  did 
not  know  that  she  was  hurt.  Defendant  objected  to  the  following  portion 
of  the  charge  of  the  court  to  the  jury  as  is  set  out  in  his  seventh  bill  of 
exceptions,  viz:  "If  the  defendant  intentionally  discharged  his  pistol  into 
a  house  where  Ella  VandergrifiE  was,  without  intending  to  injure  any  par- 
ticular person,  but  knowing  that  the  shot  might  and  probably  would  strike 
and  kill  or  seriously  injure  some  one  or  more  of  the  occupants  of  said 
house,  and  not  caring  whom  he  might  kill  or  injure,  and  such  shot  caused 
the  death  of  Ella  Vandergriff,  then  such  killing  would  not  come  within 
the  definition  of  negligent  homicide,  but  would  be  murder  in  the  first  or 
second  degree,*'  etc.,  to  which  charge  of  the  court  defendant  excepted 
and  asked  the  court  to  modify  or  strike  it  out,  for  the  following  reasons: 
There  was  no  evidence,  either  positive  or  circumstantial,  on  which  to  base 
said  charge;  that  is,  that  defendant  fired  into  the  house  not  caring  whom 
he  might  kill  or  injure,  because  the  court  had  already  charged  fully  what 
constituted  murder  in  the  first  and  second  degree,  and  because  said 
charge  was  more  an  argument  on  assumed  facts,  and  would  more  properly 
come  from  the  district  attorney  in  his  closing  argument,  than  an  expla- 
nation of  the  law  applicable  to  the  case,  to  which  objections  of  and  request 
by  the  defendant's  counsel  the  court  paid  no  attention,  but  gave  the  same 
in  charge  to  the  jury  as  a  part  of  the  law  of  the  case. 

James  H,  Lyday,  for  appellant. — Where  the  only  evidence  in  the  case 
shows  that  the  shooting  was  accidental  or  that  it  was  unintentional,  or 
where  it  fails  to  show  that  it  was  intentional,  and  where  there  is  a  com- 
plete failure  to  prove  malice  or  a  motive  to  commit  the  crime  charged,  a 
verdict  of  guilty  of  an  intentional  killing  with  malice  aforethought  is  not 
only  a  finding  contrary  to  the  weight  of  the  evidence,  but  is  a  verdict 
against  the  evidence,  and  neither  trial  nor  appellate  court  should  hesitate 
to  nullify  and  set  it  aside. 

The  court  erred  in  refusing  to  grant  a  new  trial,  because  the  verdict  is 
contrary  to  the  law  and  the  instructions  of  the  court;  because  the  undis- 
puted evide"tice  in  this  cause  shows  that  if  defendant  is  guilty  of  any  of- 
fense it  is  the  offense  of  negligent  homicide  and  not  murder. 
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If  appellant  was  engaged  in  the  performance  of  a  lawful  act  when  he 
responded  to  the  marshal^s  request  to  go  to  the  house  of  deceased^  and  he 
negligently  discharged  his  pistol  and  caused  the  death  of  the  deceased, 
he  is  guilty  of  no  higher  offense  than  negligent  homicide  of  the  first  de- 
gree. If  by  negligence,  as  above  stated,  he  was  engaged  in  an  unlawful 
act,  such  as  unlawfully  displaying  a  pistol  near  a  private  residence,  or  in- 
juring private  property  in  such  manner  as  an  action  for  damages  would 
lie,  by  kicking  open  the  door,  and  while  thus  engaged  he  negligently  dis- 
charged his  pistol  and  killed  deceased,  he  would  be  guilty  of  no  higher 
offense  than  negligent  homicide  of  the  second  degree,  and  the  court  so 
charged.  Wills.  Crim.  Stats.,  arts.  578-592;  Howard  v.  State,  25  Texas 
Crim.  App.,  687;  Curtis  v.  State,  22  Texas  Crim.  App.,  227;  Clark  v. 
State,  19  Texas  Crim.  App.,  495;  McConnell  v.  State,  13  Texas  Crim. 
App.,  390;  Robins  v.  State,  9  Texas  Crim.  App.,  667. 

The  court  erred  in  excluding  the  evidence  of  witnesses  Parker,  Camp- 
bell, Leeman,  and  Doty,  said  evidence  being  offered  as  tending  to  prove 
that  deceased  and  negro  Thuston  were  living  together  in  adultery,  and 
tending  to  establish  the  good  faith  and  legality  of  the  expedition  to  the 
house  of  deceased  to  arrest  said  Thuston. 

The  intent  with  which  an  act  is  comimitted  is  the  pivotal  point.  Where 
the  good  faith  of  an  expedition  is  challenged,  any  evidence  showing  the 
lawful  purpose,  the  innocent  intent,  and  the  good  faith  of  the  enterprise, 
is  legal,  and  it  is  error  to  exclude  it.  McNair  v.  State,  14  Texas  Crim. 
App.,  82;  Hart  v.  State,  15  Texas  Crim.  App.,  202.  As  to  proof  of  col- 
lateral facts,  see  Russell  v.  State,  11  Texas  Crim.  App.,  288;  Bowers  v. 
State,  24  Texas  Crim.  App.,  543;  Green  v.  State,  12  Texas  Crim.  App.,  51. 

The  court  erred  in  refusing  to  exclude  the  evidence  of  Sheriff  Webb 
Riddling,  as  shown  by  bill  of  exceptions  number  5,  because  defendant  was 
in  jail  at  the  time  said  statement  was  made,  as  follows,  to  wit :  "There 
are  others  implicated."  And  because  the  proper  predicate  was  not  laid 
by  proving  that  the  statement  was  voluntary;  because  it  was  made  to  his 
attorney,  and  was  privileged;  because  it  was  uncertain  and  indefinite  as 
to  what  he  meant  by  it,  the  witness  himself  not  knowing  whether  he  re- 
ferred to  the  attempted  arrest  of  the  negro  or  the  killing  of  the  woman, 
and  because  the  whole  statement  tended  to  prejudice  the  jury  and  threw 
no  light  on  the  charge  against  him,  and  was  in  no  sense  a  confession,  and 
was  offered  as  a  basis  to  prove  that  defendant  assaulted  the  sheriff,  and 
that  assault  used  as  evidence  of  flight  and  thus  prove  his  guilt,  all  of 
which  was  illegal  and  calculated  to  and  did  prejudice  his  case  before  the 
jury. 

Before  a  statement  made  under  duress  can  be  used  against  the  accused, 
the  State  must  show  affirmatively  that  it  was  voluntary,  and  a  statement 
made  to  the  attorney  of  the  accused  is  privileged  and  can  not  be  used 
against  him.  An  assault  on  the  sheriff  by  the  accused  and  an  attempt  to 
take  his  pistol  is  no  legal  evidence  to  establish  a  murder  of  another  person 
long  prior  thereto;  nor  is  an  attempted  escape  from  jail,  and  any  evidence 
38  Texas  Crim.  App.— 38 
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illegally  admitted  that  is  calculated  to  prejudice  the  jury  is  just  cause 
for  a  new  trial  or  reversal  of  the  case.  Biddling,  the  sheriff,  stated  that 
he  went  to  the  jail  with  Huse  Lee,  who  was  defendant's  attorney  and 
brother-in-law.  "When  we  went  in  the  jail  where  defendant  was  he  iu 
my  presence  started  to  make  a  statement,  as  I  thought  about  the  killing 
with  which  he  was  charged,  and  I  warned  him  that  any  statement  he 
might  make  in  my  presence  could  be  used  in  evidence  against  him  and 
not  for  him.  Defendant  then  said,  *there  are  others  implicated,'  but  I 
don't  know  whether  this  was  said  with  reference  to  the  killing  of  the 
woman  or  the  attempt  to  arrest  the  negro.  Just  at  this  time  the  defend- 
ant seized  me  and  struggled  to  get  my  pistol.  I  called  my  brother  and 
Mr.  Lee  to  come  to  my  assistance.  I  shall  always  feel  grateful  to  Mr.  Lee 
for  saving  his  life."  Code  Crim.  Proc,  art.  750;  Womack  v.  State,  16 
Texas  Crim.  App.,  178;  Nolen  v.  State,  14  Texas  Crim.  App.,  474;  Collins. 
V.  State,  20  Texas  Crim.  App.,  399;  Allen  v.  State,  12  Texas  Crim.  App., 
190. 

The  couri;  erred  in  that  portion  of  the  charge  in  not  limiting  said 
charge  to  a  person  who  had  no  right  to  carry  a  pistol  and  to  the  accidental 
discharge  of  same,  and  in  its  definition  of  a  misdemeanor  said  charge 
reads  as  follows:  "Eudely  displaying  and  firing  ofiE  a  pistol  at  or  near  a 
private  house,  in  a  manner  calculated  to  disturb  the  inhabitants  thereof, 
is  a  misdemeanor."  Because  rudely  displaying  a  pistol  which  one  has  the 
right  to  carry,  or  the  accidental  discharge  of  such  weapon,  is  no  offense,, 
and  because  the  statute  does  not  mention  firing  a  pistol,  but  rudely  dis- 
playing it,  etc.,  is  a  misdemeanor. 

Mann  Trice,  Assistanit  Attorney-General,  for  the  State. 

[No  briefs  found  in  the  record.] 

HENDERSON,  Judge. — Appellant  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  assessed  at  five  years  confinement  in 
the  penitentiary;  hence  this  appeal. 

The  testimony,  briefly  stated,  shows  that  deceased  was  a  woman  who 
lived  in  the  town  of  Honey  Grove,  Fannin  County;  that  it  was  rumored, 
as  claimed  by  defendant,  that  deceased  was  having  illicit  intercourse 
with  a  certain  negro.  The  defendant,  with  one  Frank  Meyers  and  Will 
Earp,  was  sent  down  to  the  house  occupied  by  the  deceased  about  12 
o'clock  on  the  night  of  the  homicide,  by  the  marshal,  to  ascertain 
whether  or  not  said  negro  was  there,  and  if  he  was,  to  arrest,  or  at 
least  detain,  him  until  he  (the  marshal)  could  be  sent  for.  It  is  shown 
that  the  parties  went  there.  Two  of  them  stopped  at  or  near  the  north- 
east comer  of  the  house.  The  defendant  in  the  meantime  went  to  the 
door,  and  demanded  that  it  be  opened,  threatening  to  break  it  with  an 
ax.  He  then  kicked  it  open,  and  immediately  the  pistol  fired.  They  im- 
mediately left  the  place,  and  in  a  few  moments  a  woman's  scream  was. 
heard  at  the  house.     Some  of  the  neighbors  gathered  in,  and  found  that 
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she  had  heen  shot.  She  died  on  the  next  day.  Appellant's  theory  was 
that  he  did  not  intend  to  fire  the  pistol.  In  kicking  the  door  open,  it 
came  open  easier  than  he  thought  for,  and  the  pistol  was  accidentally 
discharged.  He  thought  at  the  time  that  he  fired  too  high  to  hit  anybody 
in  the  building.  This  theory  was  supported  by  his  evidence.  Other 
testimony  for  the  State  tended  to  show  that  he  entertained  malice 
against  the  deceased,  because  she  had  his  friend  Stegall  arrested  a  few 
days  before  for  an  assault  with  intent  to  rape  her;  that  he  went  volun- 
tarily on  that  particular  night;  and  that  he  broke  open  the  door  and 
fired  the  shot  in  the  house  intentionally.  The  witnesses  for  the  State 
show  that  he  made  no  claim  that  night  of  an  accident.  A  witness  also 
testified  that  the  next  day  he  denied  being  at  the  house  or  shooting  into 
it.  The  court  submitted  murder  in  the  first  and  second  degrees,  negli- 
gent homicide  in  the  first  and  second  degrees,  and  acidental  killing. 

Appellant's  first,  second,  third,  and  fourth  bills  of  exception  relate 
to  the  exclusion  of  testimony  offered  by  him,  tending  to  show  that  the 
deceased  was  guilty  of  illicit  intercourse  with  t"he  negro  Charley  Thus^ 
ton;  in  fact,  that  said  negro  was  keeping  her.  The  court  excluded  all 
of  said  testimony.  Appellant  claims  that  it  was  admissible  for  the  pur- 
pose of  showing  the  good  faith  of  the  defendant  in  going  to  apprehend 
the  negro  at  the  house  of  the  deceased.  If  the  facts  stated  are  true,  it 
might  have  authorized  the  making  of  an  affidavit  against  deceased  and 
against  the  negro  Charley  Thuston  by  the  marshal  or  any  one  else,  and 
so  authorized  the  issuance  of  a  warrant  under  which  the  parties  might 
have  entered  the  premises  of  the  deceased  with  some  color  of  right.  No 
warrant  was  issued,  and  the  parties  had  no  rijght  to  go  on  the  premises 
of  the  deceased  to  make  this  arrest.  The  testimony  in  question  would 
have  served  no  legitimate  purpose.  Notwithstanding  the  parties  had  no 
right  to  commit  a  trespass  as  they  did  upon  the  premises  of  the  deceased^ 
yet  the  court  did  admit  testimony  showing  the  purpose  for  which  they 
went  there;  that  it  was  at  the  instance  of  the  marshal.  This  was  as  much 
as  defendant  could  claim.  Nor  did  the  court,  in  its  charge,  lay  any  stress 
on  the  illegality  of  the  action  of  the  defendant  in  going  upon  the  prem- 
ises of  the  deceased  to  make  the  unlawful  arrest;  but  the  case  appears 
to  be  treated  from  the  standpoint  of  the  charge,  as  if  the  parties  were  law- 
ftQly  upon  the  premises  where  the  homicide  took  place.  This  was  cer- 
tainly most  liberal  towards  appellant;  and,  in  our  view,  he  can  not  com- 
plain of  the  action  of  the  court  in  excluding  the  testimony  set  out  in  his 
above  bills  of  exception. 

Nor  was  there  any  error  in  the  action  of  the  court  in  admitting  the 
testimony  of  the  sheriff  of  Fannin  County  as  to  the  statement  made  by 
the  defendant  while  in  jail  and  in  his  custody.  The  proper  predicate  was 
laid,  as  the  sheriff  had,  just  before  said  statements  were  made,  duly 
warned  him.  It  was  not  a  privileged  communication  made  to  the  at- 
torney, but  it  was  made  to  the  sheriff,  or  at  least  in  his  presence,  and 
after  he  had  been  warned.  Had  the  attorney  desired  a  private  interview 
with  his  client,  he  should  have  asked  it.     The  statement  made,  "that 
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there  are  others  implicated,"  evidently  had  reference  to  the  homicide; 
and  the  fact  that  he  immediately  made  an  attack  on  the  sheriff  in  an 
endeavor  to  escape  was  legitimate  testimony,  just  as  much  as  evidence 
of  his  flight  would  have  been  had  he  fled  immediately  after  the  homicide. 

The  rule  of  law  announced  by  the  court  in  that  portion  of  the  charge 
presented  in  bill  of  exceptions  number  7  is  a  correct  rule  of  law,  and  was 
applicable  to  a  phase  of  the  evidence  in  this  case.  There  was  evidence 
tending  to  show  that  the  shot  was  intentionally  and  recklessly  fired  into 
the  private  residence  where  the  deceased  and  her  two  children  were, 
and  the  court  merely  instructed  the  jury  that  a  homicide  committed 
under  such  circumstances  would  not  be  negligent  homicide,  but  would 
be  murder  in  the  first  or  second  degree,  as  the  jury  might  find  from 
the  evidence  under  the  charges  defining  said  offenses. 

Appellant  complains  that  the  court  did  not  charge  on  circumBtantial 
evidence.  This  was  not  a  case  depending  on  circumstantial  evidence. 
Appellant's  presence  at  the  place  of  the  homicide,  and  that  he  fired  the 
fatal  shot,  were  established  by  the  positive  testimony  of  eyewitnesses. 
His  intent,  it  is  true,  was  a  matter  of  circumstantial  evidence.  The 
State  introduced  testimony  tending  to  show  an  intentional  shooting, 
and  the  defendant's  testimony  suggested  an  accidental  killing.  This 
would  not  require  of  the  court  a  charge  on  circumstantial  evidence. 
Mr.  Thompson  extracts  the  rule  from  the  authorities  as  follows:  **The 
rule  requiring  the  giving  of  a  charge  on  circimistantial  evidence  is 
proper  when  the  act  which  is  claimed  to  be  criminal  is  sought  to  be  es- 
tablished by  circumstantial  testimony;  but  when  the  act  is  proved 
by  direct  testimony,  and  all  that  remains  to  be  found  is  the  intent  which 
accompanied  the  act,  and  which  may  be  inferred  from  the  circumstances 
accompanying  the  act,  then  this  principle  does  not  apply."  See  2 
Thomp.  Trials,  sec.  2e505. 

Appellant  complains  that  the  court  erred  in  that  portion  of  his  charge 
which  instructed  the  jury  that  "the  rudely  displaying  and  firing  of  a  pis- 
tol at  or  near  a  private  house,  in  a  manner  calculated  to  disturb  the  in- 
habitants thereof,  is  a  misdemeanor,  under  the  law,"  because  he  says 
this  charge  ought  to  have  been  limited  as  to  those  who  were  not  peace 
officers.  We  know  of  no  rule  of  law  authorizing  a  peace  officer  to 
rudely  display  and  fire  off  a  pistol  at  or  near  a  private  residence,  in  a 
manner  calculated  to  disturb  the  inhabitants  thereof.  The  court,  how- 
ever, gave  a  charge  with  reference  to  the  right  of  a  peace  officer  to  carry 
a  pistol ;  that  is,  after  instructing  the  jury  that  no  person  was  authorized 
to  carr}'  a  pistol  on  and  about  his  person  on  premises  not  his  own,  he 
told  them  that  this  did  not  apply  to  a  peace  officer  or  policeman,  or  a 
person  summoned  to  aid  such  officer  or  policeman,  as  such  officers  have 
the  right  to  carry  a  pistol.  We  have  examined  the  charge  of  the  court 
carefully,  and,  in  our  opinion,  it  covered  every  phase  of  the  case;  and  its 
provisions  were  liberal  so  far  as  the  rights  of  the  appellant  were  con- 
cerned. A  full  charge  on  accidental  shooting  was  given,  which  is  all 
defendant  could  claim  under  the  facts  of  this  case. 
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Appellant  was  coiiTicted  of  murder  in  the  second  degree,  and  in  our 
opinion  the  evidence  fully  sustains  the  finding  of  the  jury,  and  the  judg- 
ment is  affirmed. 

Affirmed. 

[Note. — Appellant^s  motion  for  rehearing  was  overruled  without  a 
written  opinion. — liepori;er.] 


Sim  Brown  v.  The  State. 

No.  1412.    Decided  February  2,  1888. 

1.  Sunday  Law^-Keepin^  Saloon  Open  and  Selling. 

Penal  Code,  article  ld9,  prohibits  aoy  trader,  in  any  business  whatsoever,  or  his 
agent  or  employe,  from  selling  or  keeping  his  place  of  business  open  on  Sunday  for 
the  purpose  of  traffic. '  Held,  a  party  is  guilty,  under  the  statute,  if  he  sells  on  Sun- 
day, or  if  he  opened  his  place  of  business  for  purpose  of  traffic  on  Sunday,  whether 
he  made  any  sales  or  not. 

2.  Same— Evidence  of  Other  Sales. 

On  a  trial  for  unlawfully  selling  and  keeping  open  a  saloon  on  Sunday  for  the 
purpose  of  selling  liquor,  evidence  of  other  sales  than  that  charged  is  competent  to 
establish  the  fact  that  the  saloon  was  open  for  the  purpose  of  engaging  in  the  busi- 


d.    Same— Indictment  or  Information— Counts— Election. 

An  indictment  or  information  for  selling  or  keeping  open  a  place  of  business  for 
traffic  on  Sunday  may  charge  both  modes  of  violation,  and  it  is  not  necessary  that 
they  should  be  set  out  in  diiTerent  counts,  nor  is  the  State  bound  to  elect  upon  which 
count  or  allegation  it  will  proceed— the  offenses  being  misdemeanors. 

4^    Defendant  as  a  Witness— Cross-examination. 

When  a  defendant  takes  the  stand  as  a  witness,  he  becomes  a  witness  for  all  pur- 
poses, and  his  cross-examination  is  not  confined  to  matters  elicited  on  his  examina- 
tion in  chief.      ■ 

5.  Indictment— lyoplicity. 

Duplicity  consists  in  alleging  in  one  count  separate  and  distinct  felonies;  the  rule 
never  applies  to  allegations  of  the  different  phases  of  the  same  misdemeanor. 

6.  Unwilling  Witness— Leading  Qnestions. 

Where  a  witness  appears  to  be,  or  is,  an  unwilling  witness,  it  is  competent  and 
legitimate  to  ask  him  leading  questions. 

Appeal  from  the  County  Court  of  Ellis.  Tried  below  before  Hon. 
J.  C.  Smith,  County  Judge. 

Appeal  from  a  conviction  for  a  violation  of  the  Sunday  law;  penalty, 
a  fine  of  $20. 

The  indictment  charged  appellant,  an  agent  and  employe  of  one  N".  0. 
Bhodes,  with  both  selling  and  keeping  open  a  saloon  for  the  purpose  of 
trafHc  and  sale  of  liquor  on  Sunday.  Defendant's  motion  to  quash  the 
indictment  for  duplicity  was  overruled. 

The  opinion  contains  a  sufficient  statement  of  the  case. 

Tom  Whipple,  for  appellant. 
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Mann  Trice,  AssistanJt  Attorney-General,  for  the  State. 

HURT,  Presiding  Judge. — Article  199,  Penal  Code  1895,  provides: 
*^Any  merchant,  grocer,  or  dealer  in  wares  or  merchandise,  or  trader  in 
any  business  whatsoever,  or  the  proprietor  of  any  place  of  public  amuse- 
ment, or  the  agent  or  employe  of  any  such  person,  who  shall  sell,  barter, 
or  permit  his  place  of  business  or  place  of  public  amusement  to  be  open 
for  the  purpose  of  traffic  or  public  amusement  on  Sunday,  shall  be  fined 
not  less  than  twenty  nor  more  than  fifty  dollars,"  etc.  Appellant  was 
charged  as  agent  and  employe  of  N.  0^  Rhodes,  who  was  conducting  a 
saloon  business,  with  unlawfully  and  willfully  keeping  open  and  permit- 
ting his  store  and  place  of  business  to  be  open  for  the  purpose  of  traffic 
and  sale  on  Sunday,  and  also  charged  with  making  a  sale  on  Sunday  to 
W.  A.  Sadler.  Now,  if  appellant  sold  (being  engaged  in  this  business), 
as  the  agent  of  Rhodes  to  W.  A.  Sadler,  certain  goods,  wares,  and  mer- 
chandise on  Sunday,  he  violated  the  law.  If  he  opened  or  permitted  the 
saloon  to  be  opened  for  the  purpose  of  traffic  and  sale  on  Sunday,  he 
would  be  guilty  of  violating  this  statute,  with  or  without  sale.  The 
proof  is  unquestioned  that  the  saloon  was  open  on  Sunday,  and  sales  of 
beer  and  whisky  were  made  to  other  parties  besides  Sadler.  Concede  for 
the  argument  that  the  jury  may  not  have  believed  Sadler  when  he  swore 
that  he  bought  whisky,  or  that  a  sale  was  made  to  him;  yet  it  can  not  be 
questioned,  when  all  of  the  facts  are  taken  together,  that  the  saloon 
was  open  for  the  purpose  of  business  on  Sunday.  All  of  the  testimony 
in  relation  to  sales  to  other  people  of  beer  and  whisky  introduced  on  the 
trial  of  this  case  was  competent  to  establish  the  fact  that  the  house  was 
open  on  Sunday  for  the  purpose  of  engaging  in  the  business.  This  is  a 
misdemeanor;  and  the  indictment  contains  two  allegations,  either  of 
which,  if  found  true,  establishes  an  ofiEense.  The  State  was  not  bound  to 
elect  upon  which  count  to  proceed,  because  the  statute  provides  that,  if 
he  is  proved  guilty  of  either,  he  could  he  legally  convicted;  and  it  was 
not  necessary  for  the  diflferent  state  of  facts  to  be  set  forth  in  separate 
counts. 

The  instructions  requested  by  appellant  were  properly  refused  by  the 
court.  Those  requested  which  had  any  application  to  the  case  had  al- 
ready been  given  in  the  main  charge;  and  that  pertaining  to  the  testi- 
mony of  the  defendant  requested  by  appellant  was  properly  refused. 
When  the  defendant  takes  the  stand,  he  becomes  a  witness  for  all  pur- 
poses. The  State  is  not  confined  in  its  cross-examination  to  matters 
elicited  in  chief.  This  is  well  settled.  The  indictment  in  this  case  is 
not  duplicitous.  Duplicity  consists  in  alleging,  in  one  count,  separate 
and  dii^tinct  felonies;  but  the  rule  can  never  apply  when  it  simply  al- 
leges different  phases  of  the  same  misdemeanor.  The  witness  Stiiison 
was  properly  led  by  the  district  attorney  in  his  examination,  for  he 
seemed  to  have  been  an  unwilling  witness  for  the  State;  and  there  was 
no  error  in  this  regard. 
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We  have  examined  the  record  closely,  and  finding  no  errors  for  which 
the  judgment  should  be  reversed,  it  is  accordingly  affirmed. 

Affirmed. 

[Note. — Appellant's  motion  for  rehearing  was  oyerruled  without  a 
written  opinion. — Reporter.] 


William  and  Andy  Bonnek  v.  The  State. 

No.  1525.    Decided  February  2,  1888. 

1.  Statement  of  Facts— Entry  of  Order  for  Filing  After  Adjournment— 

Diligence  as  to. 
Where  it  appeared  that  defendant  had  prepared  his  statement  of  facts  and  handed 
it  to  the  judge  during  the  term,  and  upon  the  judge's  informing  him  that  he  did  not 
have  time  to  see  the  county  attorney  and  verify  the  same;  and  the  defendant  there- 
upon requested  an  order  for  ten  days  within  which  to  file  said  statement,  which  re- 
quest or  order  was  never  entered  upon  the  docket  or  minutes;  Held,  due  diligence  re- 
quired of  defendant  to  see  that  said  order  was  made  by  the  judge  and  entered  upon 
the  minutes  by  the  clerk;  and  no  sufficient  excuse  being  shown,  the  statement  could 
not  be  considered. 

2.  Transfer  of  Case— Jurisdiction— Motion  in  Arrest. 

Where  the  transfer  of  a  case  is  improperly  certified  from  the  district  to  the  county 
court,  the  proper  practice  is  to  move,  in  limine,  to  quash  the  indictment,  or  by  plea 
to  the  jurisdiction.  Where  the  defendant  has  pleaded  to  the  indictment  without  such 
motion  or  plea,  it  is  too  late  to  interpose  such  objection  by  motion  in  arrest  of 
judgment. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  Hon. 
Kenneth  Foree,  County  Judge. 

Appeal  from  a  conviction  for  disturbance  of  a  congregation  assembled 
for  the  transaction  of  business  connected  with  a  Sunday  school;  penalty, 
a  fine  of  $25  against  each  appellant. 

The  following  affidavit  was  filed  by  appellant  in  regard  to  the  state- 
ment of  facts,  viz : 

^^illiam  and  Andy  Bonner  v.  The  State  of  Texas.  In  the  Court  of 
Criminal  Appeals,  January  Term,  1898,  at  Dallas.  To  the  Honorable 
Court.    Now  come  the  appellants  and  show  to  the  court : 

^^1.  That  on  the  19th  day  of  April,  1897,  judgment  was  rendered 
against  these  appellants  in  the  lower  court. 

*'2.  That  on  the  21st  day  of  April,  1897,  the  lower  court  overruled 
appellants^  motion  for  a  new  trial  and  their  motion  in  arrest  of  judg- 
ment; appellants  excepting  and  giving  notice  of  appeal  to  this  court, 
which  matters  are  shown  by  the  record. 

*'3.  That  immediately  upon  the  overruling  of  their  said  motions, 
Harry  P.  Lawther,  attorney  for  these  appellants,  prepared  and  presented 
to  R.  .M.  Mays,  assistant  county  attorney  of  Dallas  County,  who  then 
represented  the  State  in  the  lower  court  and  in  the  trial  of  these  appel- 
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lants,  their  statement  of  facts;  that  on  the  same  day  the  same  was  pre- 
sented, said  R.  M.  Mays  returned  said  statement  to  said  Harry  P. 
Lawther,  stating  that  he  would  not  agree  to  the  same. 

"4.  That  on  the  23d  day  of  April,  1897,  the  said  Harry  P. 
Lawther  presented  and  delivered  said  statement  of  facts  to  Hon.  Ken- 
neth Force,  county  judge  of  Dallas  County,  and  who  presided  on  the  trial 
of  these  appellants,  with  the  information  that  said  R.  M.  Mays,  assistant 
county  attorney,  would  not  agree  thereto,  and  requested  said  Force  to 
make  out  and  file  a  correct  statement  of  facts,  as  is  by  the  law  in  such 
cases  made  and  provided;  that  said  Force  took  said  statement,  remark- 
ing that  he  saw  no  reason  why  there  could  not  be  an  agreement  as  to  the 
facts  proven  on  said  trial,  and  that  as  soon  as  he  had  the  time  he  would 
go  over  the  same  with  Mays  and  see  what  the  trouble  was. 

"6.  That  said  23d  day  of  April,  1897,  was  ten  days  before  the  end 
of  the  term  of  court  at  which  said  case  was  tried,  said  term  ending  May 
3,  1897.  That  during  said  ten  days  said  Harry  P.  Lawther  repeatedly 
went  to  said  Kenneth  Force  and  to  said  R.  M.  Mays,  requesting  an  agree- 
ment to  or  an  approval  of  the  statement  presented  and  delivered  by  him 
as  aforesaid,  or  the  preparation  and  filing  of  one  by  the  judge,  as  is  by 
the  law  provided,  but  was  invariably  put  oflE  by  the  answer  that  said 
Force  and  Mays  had  never  had  time  to  consult  concerning  the  same. 
That  said  County  Court  was  then  engaged  in  the  trial  of  its  criminal 
docket,  and  said  Mays  and  the  court  were  busy  every  day  during  said 
ten  days  in  the  trial  of  cases.  That  finally,  the  term  drawing  to  a  close, 
said  Force  informed  said  Lawther  that  he  had  no  time  to  prepare  a  state- 
ment of  facts,  in  fact  that  he  did  not  propose  to  do  it,  for  the  reason  that 
he  was  satisfied  that  if  he  could  get  said  Mays  and  Lawther  together 
there  would  be  no  trouble  in  agreeing  upon  the  facts,  and  that  said  Law- 
ther must  wait  until  the  term  ended,  when  said  May  would  be  at  leisure, 
and  some  day  they  all  could  get  together  and  come  to  an  agreement  con- 
cerning said  statement.  That  said  Lawther  then  requested  an  order 
allowing  him  ten  days  after  the  end  of  the  term  within  which  to  file 
said  statement,  and  was  told  that  same  would  be  granted  him.  That 
said  Lawther  was  never  able  until  the  10th  day  of  May,  1897,  to  get 
said  Force  and  Mays  together,  when  the  original  statement  as  prepared 
by  him  and  delivered  to  said  Force  on  April  23,  1897,  as  aforesaid,  was 
agreed  to  without  a  change  except  the  insertion  in  the  testimony  of 
Mack  Thomas,  that  Hhe  boys  had  been  requested  several  times  to  stop, 
but  refused  and  kept  up  the  disturbance,'  and  was  approved  by  said 
county  judge  and  filed  by  the  clerk.  That  said  Lawther  supposed  that 
the  court  had  given  him  the  order  for  ten  days,  and  never  knew  to  the 
contrary,  nntil  his  attention  was  called  to  the  fact,  that  no  such  order 
had  been  made  by  the  Assistant  Attorney-General  on  last  Wednesday, 
January  19,  1898. 

"Wherefore,  the  premises  considered,  and  for  these  good  reasons,  and 
because  the  failure  of  these  appellants  to  file  their  said  statement  of 
facts  within  the  time  prescribed  by  law  for  filing  same  was  not  due  to 
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their  fault  or  of  their  said  attorney^  but  was  the  result  of  causes  beyond 
his  or  their  control^  appellants  pray  the  eonrt  to  permit  said  statement 
of  facts  to  remain  as  part  of  the  record  and  to  consider  the  same  in  the 
hearing  and  adjudication  of  this  cause^  the  same  is  if  said  statement  had 
been  filed  in  time. 

"Habry  p.  Lawther, 

"Attorney  for  Appellants. 

''State  of  Texas,  County  of  Dallas. — ^Before  me,  , 

on  this  day  personally  appeared  Harry  P.  Lawther,  who  being  by  me 
duly  sworn,  upon  his  oath  says  that  the  matters  as  set  forth  in  the 
foregoing  motion  are  true. 

"Habbt  p.  Lawtheb. 
"Subscribed  and  sworn  to  before  me  this  22nd  day  of  January,  A.  D. 
1898. 

'"W.  A.  Hudson,  Clerk.'* 

Mann  TricB,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — ^Appellants  were  convicted  of  willfully  dis- 
turbing a  congregation  assembled  for  the  transaction  of  business  in  re- 
lation to,  and  in  the  interest  of,  a  Sunday-school,  and  conducting  them- 
selves in  a  lawfnl  manner,  etc.,  and  the  punishment  of  each  assessed  at  a 
fine  of  $25;  hence  this  appeal. 

A  motion  was  made  by  the  Assistant  Attorney-General  to  strike  out  the 
statement  of  facts  in  this  case  because  the  same  was  not  filed  within  the 
time  authorized  by  law.  To  this  motion,  appellants  respond  that  they 
used  due  diligence  to  procure  said  statement  of  facts  during  the  term, 
"and  that  the  court  informed  him  that  he  did  not  have  time  to  see  the 
county  attorney,  and  ascertain  whether  or  not  he  would  agree  to  the 
statement  of  facts  during  the  term;  that  said  Lawther  [appellants'  at- 
torney] then  requested  an  order  allowing  him  ten  days  after  the  end  of 
the  term  within  which  to  file  said  statement,  and  was  told  that  same 
would  be  granted  him;  that  said  Lawther  was  never  able,  until  the 
10th  day  of  May,  1897,  to  get  said  Force  and  Mays,  county  attorney, 
together,  when  the  original  statement  of  facts,  as  prepared  by  him  and 
delivered  to  said  Foree  on  April  23,  1897,  was  agreed  to,  with  some 
little  change;  that  said  Lawther  supposed  that  the  court  had  given  him 
the  order  for  ten  days,  and  never  knew  to  the  contrary  until  his  atten- 
tion was  called  to  the  fact  that  no  such  order  had  been  made,  by  the 
motion  of  the  Assistant  Attorney-General."  Was  this  due  diligence? 
This  involves  the  question  of  the  duty  of  appellant  with  reference  to 
seeing  that  the  order  allowing  him  ten  days  after  the  adjournment  of  court 
in  which  to  prepare  and  file  a  statement  of  the  facts  was  regularly  entered 
on  the  minutes  of  the  court  by  the  clerk.  If  the  affidavit  of  appellant  or 
his  counsel  showed  that  the  judge  promised  to  superintend  the  making 
and  entry  of  said  order,  then  there  might  be  some  excuse  for  his  failure 
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to  look  after  the  matter  himself.  We  think  due  diligence  required  of 
him  to  see  that  the  judge  made  the  order  allowing  him  ten  days,  and 
that  it  was  properly  entered  hy  the  clerk.  No  ten-days  order  having 
been  granted  and  entered,  and  no  sufficient  legal  excuse  being  shown  for 
a  failure  to  have  such  order  made  and  entered,  we  can  not  conaider  the 
statement  of  facts,  which  was  tiled  after  the  term  adjourned. 

The  only  question  remaining  is  with  reference  to  the  motion  in  arrest 
of  judgment,  which  is  predicated  on  the  idea  that  the  indictment  re- 
turned into  the  Criminal  District  Court  of  Dallas  County  was  not  prop- 
erly transferred  to  the  County  Court  of  Dallas  County.  The  exact  point 
is  made  that  the  indictment  is  against  "William  Bonner,  Andy  Bonner, 
and  Noah  Duff,  alias  Noah  Dove,''  whereas  the  certificate  of  the  clerk 
to  the  order  of  transfer  contains  the  names  of  defendants  "Albert  Bon- 
ner, Andy  Bonner,  and  Noah  Duff,  alias  Noah  Dove" — the  variance  be- 
ing between  the  names  Albert  and  William  Bonner;  the  real  name  of 
this  defendant  being  William,  and  not  Albert.  If  this  motion  had  been 
made,  in  limine,  to  quash  the  indictment — or,  more  properly,  it  should 
have  been  made  to  the  jurisdiction  of  the  court — ^the  State  might  have 
procured  a  proper  certificate  of  transfer,  covering  the  error,  failing  in 
which  the  court  should  have  sustained  the  motion  to  the  jurisdiction. 
See  McDonald  v.  State,  7  Texas.  Crim.  App.,  113;  Brumley  v.  State, 
11  Texas  Crim.  App.,  114;  Mitten  v.  State,  24  Texas  Crim.  App.,  346. 
The  motion  in  arrest  of  judgment  came  too  late,  the  defendant  having 
already  pleaded  to  the  indictment  without  objection.  See  Friedlander 
V.  State,  7  Texas  Crim.  App.,  204.    The  judgment  is  affirmed. 

Affirmed. 


Sam  Monk  v.  The  State. 

No.  1545.    Decided  February  2,  1888. 

1.  Statement  of  Facts— Ten  Days  for  Filing— Diligence. 

Where  the  defendant  procured  an  order  for  a  filing  of  the  statement  of  facts  within 
teU  days  after  adjournment,  and  court  adjourned  on  the  11th  of  September,  but  de- 
fendant did  not  mail  the  statement  to  the  judge,  who  was  holding  another  term  in 
another  county  eighty  miles  distant,  until  on  the  morning  of  the  2l8t  of  September, 
and  the  judge  was  sick  and  unable  to  correct  or  make  out  a  new  statement  so  that 
it  could  be  returned  and  filed  in  time;  Held,  an  utter  want  of  diligence  on  the  part 
of  appellant  is  shown,  and  the  statement  will  not  be  considered. 

2.  Same. 

In  order  to  authorize  a  consideration  of  a  statement  of  facts,  under  an  order 
allowing  ten  days  after  adjournment  for  its  filing,  the  defendant  must  show  the  use 
of  all  diligence  within  his  power  to  obtain  and  file  said  statement  within  the  time. 

Appeal  from  the  District  Court  of  Bell.  Tried  below  before  Hon. 
John  M.  Furman. 

Appeal  from  a  conviction  for  horse  theft;  penalty,  two  years'  im- 
prisonment in  the  penitentiary. 

No  statement  of  facts. 
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McMahon  dc  McMahon  and  Pearce  &  Felts  filed  a  motion  and  argument 
for  rehearing. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON",  Judge. — Conyiction  for  horse  theft;  punshment  assessed 
at  two  years  confinement  in  the  penitentiary. 

The  only  error  assigned  is  the  sufficiency  of  the  evidence  to  support 
the  conviction.  The  purported  statement  of  facts  in  the  record  can  not 
be  considered.  The  certificate  of  the  judge  is  in  the  following  language: 
'T[  certify  that  the  cause  mentioned  in  the  attached  statement  of  facts 
was  tried  in  the  District  Court  of  Bell  County  on  the  24th  day  of  Au- 
gust, 1897,  and  court  adjourned  for  the  term  on  the  11th  day  of  Sep- 
tember, 1897.  On  the  13th  day  of  September,  I  opened  court  at  Gold- 
thwaite,  in  Mills  County,  eighty  miles  distant  from  Bell.  I  was  sick  and 
unable  to  hold  court  in  Mills  County  for  several  days;  and  when  the  at- 
tached statement  was  received  by  mail  from  defendant's  attorney,  on 
the  evening  of  September  20th,  I  was  physically  unable  to  either  correct 
it  or  make  out  a  new  statement.  The  district  attorney  refused  to  agree 
to  this  statement,  and  in  my  then  condition  I  was  not  sufficiently  sure  of 
my  memory  to  feel  warranted  in  approving  the  statement  as  it  stood.  In 
order  to  have  had  the  statement  filed  within  the  ten  days  after  the  ad- 
journment, it  would  have  been  necessary  to  get  the  statement  off  on  the 
early  train  the  next  morning  after  its  receipt  by  me,  to  wit,  on  the  morn- 
ing of  the  21st,  and  this  I  could  not  do."  This  was  signed  by  the  district 
judge,  who  refused  to  approve  the  statement  of  facts.  This  statement  of 
facts  can  not  be  considered.  By  this  certificate  it  was  shown  that,  on  the 
ninth  day  after  the  adjournment  of  court,  the  statement  of  facts  was 
sent  to  the  trial  judge  through  the  mail,  a  distance  of  eighty  miles.  This 
shows  an  utter  want  of  diligence  on  the  part  of  the  appellant.  In  order 
to  authorize  a  consideration  of  the  statement  of  facts  under  this  char- 
acter of  case,  the  defendant  must  show  the  use  of  all  diligence  within 
his  power  to  obtain  the  same.  And  if  this  has  not  been  done,  under  the 
statute,  the  statement  of  facts  will  not  be  considered.  The  statement 
of  facts  could  have  been  prepared  at  an  earlier  day  and  placed  in  the 
hands  of  the  judge.  The  absence  of  the  judge,  the  distance,  and  the 
chance  to  get  said  statement  back  through  the  mails,  show  an  utter  want 
of  diligence. 

There  being  no  error  in  the  record  relied  upon  outside  of  the  insuffi- 
ciency of  the  evidence  to  support  the  conviction,  and  the  statement  of 
facts  being  in  such  condition  as  not  to  be  considered,  the  judgment  will 
be  affirmed ;  and  it  is  so  ordered. 

Afftrmed, 

[Note. — Appellant's  motion  for  rehearing,  filed  February  16,  1898, 
was  overruled  without  a  written  opinion. — ^Reporter.] 
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A.  P.  Pierce  v.  The  State. 

No.  1534.    Decided  February  2,  1898. 

1.  Forgery— United  States  Postal  Money  Order— Indictment— Setting  Out 

Instnunent  or  Substantial  Copy. 
An  indictment  for  forgery  of  a  United  States  postal  money  order,  which  alleged  the 
date,  amount,  place  of  procurement,  place  of  payment,  and  name  of  payee,  and  alleged 
that  a  copy  of  the  same  could  not  be  given,  but  gave  the  number  of  the  order  and 
alleged  that  a  better  description  could  not  be  given.  Held,  inaufficient.  The  indict- 
ment should  have  set  out  the  postal  order  by  a  substantial  copy. 

2.  Same— Allegation  and  Proof— Variance. 

Where  an  indictment  for  forgery  alleged  that  the  accused  forged  a  postal  money 
order,  the  proof  should  have  shown  that  he  personated  the  postmaster  and  execnted 
the  order;  proof  that  he  forged  the  name  of  the  payee  to  a  receipt  on  the  order  and 
obtained  the  money  thereon  did  not  respond  to  the  allegations  charging  the  offense; 
and  there  was  a  complete  and  fatal  variance  between  the  allegation  and  proof. 

Appeal  from  the  District  Court  of  Victoria.  Tried  below  before 
Hon.  James  C.  Wilson. 

Appeal  from  a  conviction  for  forgery;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  charging  part  of  the  indictment  is  set  out  in  the  opinion,  as  alsa 
the  grounds  of  the  motion  in  arrest  of  judgment  attacking  its  suflSciency. 

[No  briefs  for  either  pari;y  have  come  to  the  hands  of  the  Reporter.] 

HENDERSON,  Judge. — Appellant  was  convicted  of  forgery,  and  his. 
punishment  assessed  at  confinement  in  the  penitentiary  for  two  years; 
hence  this  appeal. 

A  number  of  bills  of  exception  were  reserved  to  the  failure  of  the  court 
to  charge  certain  phases  of  the  case  insisted  on  by  appellant.  A  motiok 
was  also  made  in  arrest  of  judgment,  which  was  overruled,  and  a  bill  of 
exceptions  reserved  to  this  action  of  the  court.  As  all  of  these  exceptions 
hinge  on  the  indictment,  we  will  state  the  charging  part  of  the  same,  to 
wit:  That  the  said  A.  P.  Pierce  "did  then  and  there,  without  lawful 
authority,  willfully  and  fraudulently  make  a  false  instrument  in  writing 
purporting  to  be  the  act  of  another,  to  wit,  the  act  of  H.  J.  Pearce, 
which  said  false  instrument  was  a  United  States  postal  money  order,  a 
copy  of  which  can  not  be  given  herein,  for  the  reason  that  the  same  was 
duly  forwarded,  as  required  by  law,  by  the  postmaster  of  Victoria,  Texas, 
to  the  office  of  the  postmaster-general  of  the  United  States,  at  Washing- 
ton, District  of  Columbia,  and  is  not  now  within  the  State  of  Texas,  but 
which  was  a  postal  money  order  for  the  sum  of  forty  dollars,  procured  at 
Rockdale,  Texas,  dated  I)ecember  12,  1896,  payable  to  H.  J.  Pearce,  at 
Victoria,  Texas,  the  number  of  said  order  being  8,898,  a  better  descrip- 
tion of  which  can  not  be  given ;  which  said  money  order  the  said  A.  P. 
Pierce,  representing  himself  to  be  the  person  to  whom  the  same  wae 
payable,  to  wit,  H.  J.  Pearce,  signed  the  name  of  the  said  H.  J.  Pearce 
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thereunto,  without  lawful  authority,  and  with  intent  to  defraud,  and 
thereby  procured  the  payment  of  the  said  order  to  him,  the  said  A.  P. 
Pierce,  against  the  peace  and  dignity  of  the  State/'  With  reference  to 
the  charges  asked,  the  insistence  is  that  the  indictment  alleges  that  the 
postoflfiice  money  order  was  made  by  H.  J.  Pearce,  whereas  said  order  was 
not  made  at  all  by  him,  but  was  made  by  the  postmaster  at  Rockdale, 
and  the  forgery  committed  by  appellant,  if  any,  was  in  forging  the  name 
of  H.  J.  Pearce  to  a  receipt  for  the  money  due  on  said  order.  The  motion 
in  arrest  of  judgment  alleged  that  "the  indictment  is  vague,  indefinite, 
and  uncertain,  and  fails  to  put  defendant  upon  notice  as  to  what  charge 
he  is  called  upon  to  answer.  The  indictment  charges  that  defendant 
made  a  postoflSce  money  order  in  Victoria  Coimty,  and  at  the  same  time 
alleges  that  said  postoiRce  money  order  was  procured  in  Rockdale,  Texas. 
The  indictment  shows  that  this  court  had  no  jurisdiction  in  this  cause,  in 
that  it  shows  the  alleged  forged  instrument  was  not  made  in  Victoria 
County,  but  in  Rockdale,  Texas,  which  is  not  in  said  county.  The  in- 
dictment charges  that  the  alleged  postoflRce  money  order  made  by  de- 
fendant purported  to  have  been  made  by  H.  J.  Pearce,  without  showing 
that  said  Pearce  was  a  postmaster,  or  was  acting  in  any  other  capacity 
that  would  authorize  him  to  make  postoflSce  money  orders.  The  indict- 
ment alleging  that  defendant  made  a  postoflBce  money  order  purporting 
to  be  the  act  of  H.  J.  Pearce,  without  showing  any  authority  in  the  said 
Pearce  to  make  such  order,  fails  to  allege  the  making  of  an  instrument 
that  would  create,  increase,  or  diminish  any  pecuniary  liability  or  obliga- 
tion. The  indictment  shows  that  the  alleged  false  instrument  is  neither 
lost,  destroyed,  nor  in  the  hands  of  the  adverse  party,  and  fails  to  show 
any  diligence  to  secure  the  same,  or  a  copy  thereof,  and,  although  show- 
ing that  its  whereabouts  is  known,  fails  to  show  that  any  effort  has  been 
made  to  procure  the  same,  or  a  copy  thereof;  wherefore  the  indictment 
is  insufficient,  in  that  it  neglects  and  fails  to  set  out  the  alleged  forged 
instrument  in  haec  verba.  The  indictment  is  inconsistent  and  contra- 
dictory, in  that  it  alleges  the  alleged  forged  instrument  purports  to  have 
been  made  by  H.  J.  Pearce,  and  at  the  same  time  alleges  that  it  was 
payable  to  H.  J.  Pearce,  and  the  money  was  paid  to  someone  represent- 
ing himself  as  H.  J.  Pearce,  by  signing  the  name  of  said  H.  J.  Pearce. 
The  indictment  failing  to  set  out  the  instrument  in  haec  verba,  it  must 
allege  that  if  true,  as  made  by  defendant,  it  would  have  created,  in- 
creased, diminished,  or  defeated  some  pecuniary  obligation."  This  mo- 
tion was  overruled,  and  appellant  reserved  his  bill  of  exceptions. 

It  occurs  to  us,  on  an  inspection  of  the  indictment,  that  appellant^s 
motion  should  have  prevailed.  If  it  was  true,  as  alleged  by  appellant, 
that  he  could  not  procure  the  postoffice  money  order  itself,  it  seems  to 
us  that  he  could  have  set  up  the  same  by  a  substantial  copy,  which  would 
have  shown,  in  substance,  as  follows: 
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V.  B.  POSTAL  MONEY         PAYABLE  IN  THE  UNITED  STATES  ONLY. 
OfiDEB. 
_  .  Bockdale,  TexM.  No.  889S. 

Pay  to  the  order  of  December  1 2th.  1 896. 

H.  J,  Pearoe, 


the  pajee  named  in  my  advice  of  eame  nnmber  and 
date, 

Fort7  Dollare  Oente. 

the  sum  indicated  bj  flffaree  In  the  margin   hereof  and. 
my  advice. 


To  the  Poetmaeter  at 
Victoria,  Texaa 


Beceived  i>ajmen«  See  epaoe  on  the 

back  for  endorsement. 
H.  J.  Pearoe. 

The  forgery,  as  before  stated,  consisted  in  defendant  forging  the  name 
of  H.  J.  Pearoe  to  a  receipt  on  said  postoffice  money  order  for  the  money 
due  the  owner  thereof.  We  utterly  fail  to  see  how  it  could  be  alleged, 
imder  the  evidence  in  this  case,  that  appellant  forged  the  money  order; 
and  certainly  proof  that  he  forged  a  receipt  to  said  money  order  would 
Dot  be  proof  responsive  to  the  allegations  that  he  forged  the  order  itself. 
So,  in  our  opinion,  there  was  a  variance  between  the  allegation  and  the 
proof  in  the  above  respect;  and,  moreover,  the  pleader,  having  failed  to 
set  out  the  order  by  copy,  failed  in  the  averments  to  set  out  the  sub- 
stantial parts  of  said  postoffice  money  order.  If  appellant,  indeed,  forged 
the  money  order,  then,  as  contended  by  appellant,  the  proof  should  have 
shown  that  he  personated  the  postmaster.  In  this  case  it  shows  no  such 
thing.  On  the  contrary,  it  shows  that  he  forged  the  name  of  the  payee 
of  such  order;  that  he  forged  his  name  to  a  receipt  on  the  same,  and 
obtained  the  money  due  on  it.  In  our  opinion,  the  indictment  is  wholly 
defective,  and,  even  if  it  be  conceded  that  it  was  a  good  indictment,  there 
is  a  complete  variance  between  it  and  the  proof.  The  judgment  is  re- 
versed, and  the  cause  ordered  dismissed. 

Reversed  and  ordered  dismissed. 
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Alonzo  Spillman  v.  The  State. 

No.  1404.    Decided  February  9,  1898. 

1.  Theft— Charge—Becent  Fossession  UnezplainecL 

On  a  trial  for  theft,  where  it  appeared  that  some  twenty-eight  or  thirty  days  after 
the  alleged  theft  the  father  of  the  defendant  was  found  in  possession  of  a  portion 
of  the  property,  the  defendant  not  being  present  at  the  time,  and  no  explanation  was 
ever  given  by  defendant  or  his  father,  and  the  court  instructed  the  jury,  in  effect, 
that  if  they  believed  the  alleged  stolen  property  was  recently  after  its  theft  found  in 
the  possession  of  defendant  under  circumstances  demanding  of  him  an  explanation  of 
his  possession,  and  he  made  no  explanation,  "then  1  charge  you  before  you  would  be 
warranted  in  finding  him  guilty  from  such  circumstances  of  possession  alone,  you 
must  be  satisfied  that  hia  possession  was  personal,  was  recent,  was  exclusive,  was  un- 
explained, and  that  it  involved  a  conscious  assertion  of  property  by  the  defendant; 
and,  if  either  of  these  constituent  elements  are  wanting,  defendant  is  entitled  to  be 
acquitted."  Held,  the  charge  is  erroneous;  first,  defendant  was  not  present  at  the 
time  his  father  was  arrested  and  found  in  possessdon  of  the  property;  second,  it  as- 
sumes that  the  theft  was  recent,  when  it  had  been  committed  a  month  before  de- 
fendant's father  was  found  in  possessron;  third,  it  is  upon  the  weight  of  evidence 
in  that  it,  in  effect,  instructed  the  jury,  that  if  defendant  was  in  possession  of  re- 
cently stolen  property,  and  his  possession  was  exclusive  and  unexplained,  they  would 
convict. 

2.  Charge  Upon  an  Issue  Not  Baised. 

It  is  error  for  the  court  to  submit  the  case  upon  an  iasue  not  suggested  by  the 
evidence. 

Appeal  from  the  County  Court  of  Ellis.  Tried  below  before  Hon. 
J.  C.  Smith,  County  Judge. 

Appeal  from  a  conviction  of  theft  of  property  under  the  value  of  $50 ; 
penalty,  a  fine  of  $100  and  one  day's  imprisonment  in  the  county  jail. 

The  indictment  charged  the  theft  of  one  wagon  sheet  of  the  value  of 
$1,  and  one  turkey  of  the  value  of  75  cents,  the  corporeal  personal  prop- 
erty of  E.  J.  Dunaway.  The  theft  was  alleged  to  have  been  committed 
on  the  13th  of  January,  1897.  Defendant's  father  was  arrested  in  pos- 
session of  the  wagon  sheet  on  the  10th  of  February,  1897.  ITo  explana- 
tion was  made  at  that  time  by  defendant  or  his  father  as  to  the  possession 
of  the  wagon  sheet.  On  the  trial,  several  witnesses  testified  as  to  facts 
establishing  an  alibi;  and  defendant's  mother  and  sister  testified  that 
the  father  of  defendant  had  purchased  the  wagon  sheet  on  the  16th  day 
of  January  from  a  man  named  Jerry  Allen. 

Sherrod  &  SingletoTiy  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — About  twenty-eight  or  thirty  days  after  the  al- 
leged theft,  the  State's  evidence  shows  that  the  father  of  the  defendant 
was  found  in  the  possession  of  the  wagon  sheet  in  question.  There  was 
no  explanation  given  by  either  the  defendant  or  his  father,  so  far  as  the 
record  discloses,  at  that  time.  The  appellant  subsequently,  during  the 
trial,  proved  that  his  father  had  purchased  the  wagon  sheet  from  one 
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Allen,  but  this  was  not  given  in  explanation  at  the  time  of  the  arrest. 
In  this  connection  the  court  instructed  the  jury  that  if  they  believed  the 
alleged  stolen  property  was  recently  after  its  theft  found  in  possession 
of  defendant,  "and  that  the  circumstances  connected  with  his  possession, 
when  first  called  upon,  were  of  such  a  character  as  to  demand  of  him  an 
explanation  of  his  possession,  and  he  failed  or  refused  to  make  such  ex- 
planation, then  I  charge  you,  before  you  would  be  warranted  in  finding 
him  guilty  from  such  circimistance  of  possession  alone,  you  must  be 
satisfied  that  his  possession  was  personal,  was  recent,  was  exclusive,  was 
unexplained,  and  that  it  involved  a  distinct  and  conscious  assertion  of 
property  by  the  defendant,  and,  if  either  of  these  constituents  are  want- 
ing, the  defendant  is  entitled  to  be  acquitted."  An  exception  was  re- 
served to  this  charge,  and  is  here  assigned  as  error.  Defendant  was  not 
present  at  the  time  of  his  father's  arrest,  but  was  brought  in  the  next 
day,  and,  so  far  as  the  facts  connected  with  the  arrest  are  concerned,  he 
was  not  shown  to  have  been  in  possession  of  the  property  at  all.  His 
father  was  in  possession  at  the  time  of  the  arrest.  This  charge  is  erro- 
neous. It  assumed  a  fact,  and  charges  upon  it,  having  occurred  a  month 
subsequent  to  the  alleged  theft.  But  if  the  defendant  had  been  found  in 
possession  of  it,  and  had  failed  to  give  any  account  of  it,  still  the  charge 
is  erroneous,  in*that  it  is  upon  the  weight  of  the  testimony.  In  so  fkr 
as  the  principle  is  concerned,  we  see  no  difference  between  this  case  and 
that  of  Pollard  v.  State,  33  Texas  Criminal  Reports,  197.  It  will  be  ob- 
served that  the  court  instructed  the  jury  that  if  the  defendant  was  in 
possession  of  recently  stolen  property,  and  that  possession  was  exclusive 
and  unexplained,  etc.,  they  would  convict.  Now,  suppose  the  jury  did 
believe  that  the  possession  was  recent  and  unexplained,  they  ar«  vir- 
tually informed  to  convict.  It  will  be  seen  that  the  effect  of  the  charge 
was  to  convict  alone  upon  the  unexplained  possession  of  recently  stolen 
property.  So  we  say  that  the  principle  is  practically  the  same  as  in 
Pollard  V.  State,  supra.  See  also  Franks  v.  State,  36  Texas  Crim.  Rep., 
149;  McCarty  v.  State,  36  Texas  Crim.  Rep,  135.  The  court  submitted 
the  case,  and  charged  upon  an  issue  not  suggested  by  the  evidence.  The 
court  appears  to  have  tried  this  case  very  fairly,  with  the  exception 
above  pointed  out,  and  for  this  error  in  the  court's  charge  the  judgment 
is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


Digitized  by  LjOOQIC 


1898.]  McCeay,  alias  Eosson,  v.  The  State.  609 

Buck  McCkay,  alias  Bosson,  v.  The  State. 

No.  1403.    Decided  February  9,  1888. 

1.  Assault  and  Battery— Evidence  of  Another   Assault  in  Same    Trans- 

action—Bes  Gestae.  ^ 

Evidence  of  another  assault  by  defendant  upon  another  party  than  the  prosecutrix 
is  admissible  to  show  the  animus  of  defendant,  and  as  part  of  the  res  gestae,  where 
the  transaction  is  the  same.  As,  for  instance,  where  a  party  who  interposes'  in  the 
first  assault  is  in  turn  assaulted. 

2.  Bill  of  Exceptions  to  Excluded  Questions. 

A  bill  of  exceptions  to  the  exclusion  of  a  question  asked  a  witness,  to  be  sufficient, 
must  show  what  the  answer  of  the  witness  would  have  been. 

3.  Assault  and  Battery— Irrelevant  Evidence. 

On  a  trial  for  assault  and  battery,  evidence  that  a  witness  is  addicted  to  the 
cocaine  or  morphine  habit  is  not  admissible  where  it  does  not  appear  to  be  pertinent 
or  relevant  to  any  issue  in  the  case. 

4.  Defendant  as  a  Witness— Impeachment  of. 

When  the  defendant  took  the  stand,  as  a  witness  in  his  own  behalf,  it  was  com- 
petent to  prove  by  him,  on  his  cross-examination,  that  he  had  been  previously  sent 
to  the  reformatory  for  the  crime  of  sodomy. 

5.  Assault  and  Battery— Evidence  that  State's  Witnesses  Were  Prosti- 

tutes—Impeachment . 

On  a  trial  for  assault  and  battery,  it  is  not  competent  for  defendant  to  prove  that 
the  principal  State's  witnesses  were  prostitutes;  nor  was  such  testimony  competent  to 
impeach  said  witnesses. 

6.  Same. 

While  a  witness  on  his  own  cross-examination  can  be  interrogated  as  to  matters 
which  involve  moral  turpitude,  yet  he  can  not,  on  such  cross-examination,  be  contra- 
dicted or  impeached  as  to  such  matters,  nor  can  other  witnesses  be  called  originally 
to  prove  such  matters  against  a  witness. 

7.  Chargre— Abandonment  of  Difficulty. 

On  a  trial  for  assault  and  battery,  a  charge  upon  abandonment  of  the  difficulty  is 
predicable  upon  facts  tending  to  show  that  when  defendant  attacked  the  prosecutrix, 
who  had  previously  assaulted  him,  she  fled  and  he  cut  her  in  the  back  with  a  knife. 

8.  Bight  to  Eject  a  Trespasser  from  One's  House. 

When  a  party  is  creating  a  disturbance  in  a  house,  the  owner  has  a  right  to  eject 
him,  if  he  uses  no  more  force  for  that  purpose  than  is  reasonably  necessary. 

Appeal  from  the  County  Court  of  Ellis.  Tried  below  before  Hon. 
J.  C.  Smith,  County  Judge. 

Appeal  from  a  conviction  for  simple  assault;  penalty,  a  fine  of  $25. 

The  information  charged  appellant,  as  an  adult  male,  with  making  an 
aggravated  assault  upon  one  Eunice  House,  a  female,  by  cutting  her 
with  a  knife.  The  evidence  developing  that  defendant  was  not  an  adult 
naale,  that  is,  not  21  years  of  age,  the  court  only  submitted  simple  as- 
sault, and  of  that  offense  he  was  convicted. 

The  facts  are  principally  stated  in  the  testimony  of  Eunice  House, 
and  of  the  defendant,  who  testified  in  his  own  behalf. 

Eunice  House  testified:  "My  name  is  Eunice  House.  I  now  live  in 
Dallas,  but  lived  in  Waxahachie  on  July  25,  1897.  Another  woman, 
Nancy  Sanders,  was  living  with  me  at  my  house  at  that  time.  The  de- 
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fendant,  about  that  date,  came  out  to  my  house  to  see  Nancy.  I  heard 
them  quarreling,  and  I  went  into  the  house  where  they  were,  and  told 
defendant  he  must  not  kick  up  a  fuss  at  my  house.  He  said  he  was  not 
going  to  kick  up  a  fuss,  but  wanted  Nancy  to  go  out  with  him,  and  asked 
me  to  make  her  go,  to  which  I  replied  that  Nancy  was  her  own  boss.  I 
went  out.  Directly  I  heard  them  fussing  again.  I  went  back  and  or- 
dered him  to  leave  my  house.  He  went  out,  saying  he  did  not  want  to 
kick  up  a  fuss,  but  wanted  Nancy  to  go  out  with  him.  A  little  later  he 
came  back  to  go  in,  and  I  told  him  he  could  go  in  if  he  would  behave 
himself.  Shortly  after  I  heard  a  row  in  where  he  and  Nancy  were.  I 
ran  in  to  where  they  were.  He  was  running  Nancy  around  the  room,  and 
had  kicked  and  struck  her,  but  I  did  not  see  him  kick  and  strike  her. 
When  I  saw  him  running  her,  I  told  him  to  leave  my  house,  and  started 
to  stop  him,  when  he  turned  upon  me  with  a  knife  and  cut  me  three 
times,  once  in  the  hand,  once  on  the  arm,  and  once  in  the  back.  At  the 
time  I  was  cut  in  the  back  I  was  running  away  from  him.  Dr.  Simpson 
dressed  my  wounds,  and  took  several  stitches  on  the  one  in  my  back.  I 
did  not  hit  him  with  an  Indian  club  before  he  cut  me,  nor  at  any  time. 
There  was  an  Indian  club  there,  but  when  I  started  to  get  it  he  took  it 
away  from  me ;  and  it  is  not  a  fact  that  I  hit  him  with  it,  nor  did  I  tell 
Eliza  White  that  I  knocked  him  in  the  head  with  it.  He  cut  me  first  on 
the  arm,  and  I  turned  to  run,  and  he  cut  me  in  the  back.  [Witness  here 
showed  jury  scars  on  arm  and  back.]    Do  not  know  defendant's  age.'* 

Buck  McCray,  the  defendant,  testified:  "I  am  the  defendant.  On 
the  day  the  assault  is  charged,  I  went  to  the  house  of  Eunice  House  to 
see  Nancy  Sanders.  I  wanted  her  to  go  down  on  the  creek  with  me. 
After  I  had  been  there  some  time,  I  was  wrestling  with  Nancy,  when 
Eunice  came  in  and  said  I  could  not  raise  any  fuss  in  her  house,  and  that 
I  must  get  out.  I  said  I  was  not  raising  a  fuss.  She  said:  'You  have  got 
to  get  out  of  my  house,  any  way,'  and  I  went  out.  After  a  minute  later, 
Eunice  and  Nancy  invited  me  in  again,  and  I  went  in.  I  was  trying  to 
get  Nancy  to  go  down  on  the  creek  with  me,  and  I  was  sorter  wrestling 
with  her;  had  hold  of  her  and  was  trying  to  pull  her,  when  Eunice  came 
in  again,  and  ran  up  and  interfered.  She  pushed  me  back,  picked  up  an 
Indian  club,  and  tried  to  hit  me  with  it.  I  was  warding  off  the  blows, 
when  they  both  got  hold  of  me,  and  she  hit  me  twice  on  the  head.  I 
then  pulled  out  my  knife  and  cut  her;  cut  her  twice,  and  she  ran.  I  cut 
her  in  self-defense,  to  make  her  stop  hitting  me  with  the  club.  The  club 
was  about  16  inches  long,  and  2^  inches  thick  at  the  biggest  end.  I  was 
not  doing  anything  to  Nancy  Sanders  when  she  commenced  hitting  me. 
Eunice  did  not  put  the  club  down  while  I  was  there." 

Cross-examined :  "I  don't  know  why  I  cut  her  in  the  back,  after  she 
had  turned  to  run.  It  is  not  a  fact  that  I  got  after  Nancy  Sanders  and 
run  her  down  the  road,  after  Eunice  got  away.  I  am  19  years  old,  bom 
December  12,  1877.  I  was  sent  to  the  reformatory  about  five  years  ago 
for  sodomy.  After  the  cutting  was  over,  I  went  to  Dallas  and  was  ar- 
rested there." 


GooqIc 


Digitized  by  VjOOQ 


1S9S.}  McChay,  alias  Rosson,  v.  The  State.  611 

The  matters  presented  in  defendant's  bills  of  exception  are  stated  in 
the  opinion. 

Fears  &  Crocker,  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  a  simple  assault, 
and  his  punishment  assessed  at  a  fine  of  $25,  and  prosecutes  this  appeaL 

Appellant  objected  to  the  admission  of  testimony  regarding  the  assault 
on  Nancy  Sanders  both  before  and  after  the  alleged  assault  on  Eunice 
House.  We  gather  from  the  record  that  these  assaults  were  all  a  part  of 
the  same  transaction.  Appellant  assaulted  Nancy  Sanders  at  the*  resi- 
dence of  Eunice  House.  She  interfered,  and  was,  in  turn  assaulted  by 
appellant.  She  fled,  and  then  appellant  continued  the  assault  on  Nancy 
Sanders,  who  also  fled  from  the  house.  The  assault  on  Nancy  Sanders  is 
a  part  of  the  res  gestae,  and  was  evidence  pertinent  to  show  the  animus.- 
of  the  appellant  in  his  assault  on  the  prosecutrix,  and  to  show  how  said 
assault  came  about.  When  the  witness  Eunice  House  was  on  the  stand, 
appellant  asked  her,  on  cross-examination,  if  she  and  Nancy  Sanders 
were  not  public  prostitutes.  The  county  attorney  objected,  and  his  ob- 
jection was  sustained.  What  the  answer  of  the  witness  would  have  been 
is  not  made  to  appear.  Consequently,  we  can  not  consider  this  bill  of 
exceptions.  The  same  observations  apply  to  the  bill  with  reference  to  the 
question  asked  this  witness  as  to  whether  or  not*  she  was  addicted  to  the 
use  of  cocaine  and  morphine.  It  is  not  shown  what  the  answer  of  said 
witness  would  have  been.  We  fail  to  see  how  any  answer  would  have  been 
pertinent  and  relevant  to  any  issue  in  this  case. 

In  our  opinion,  it  was  competent  for  the  county  attorney,  on  cross- 
examination,  to  prove  by  the  defendant,  who  took  the  stand  as  a  witness 
on  his  own  behalf,  that  he  had  previously  been  sent  to  the  reformatory 
for  the  offense  of  sodomy;  his  answer  simply  going  to  his  credit. 

It  was  not  competent  for  the  defendant  to  prove  by  the  witnesses 
Jonas  Gooden,  Bob  Dunning,  and  others  that  the  prosecuting  witness 
(Eunice  House)  and  Nancy  Sanders  were  common  prostitutes.  If  said 
testimony  was  offered  to  impeach  the  witnesses  Eunice  House  and  Nancy 
Sanders,  then  we  do  not  believe  that  the  same  was  competent  for  that 
purpose.  We  would  not  be  understood  as  holding  that  on  the  cross- 
examination  of  said  witnesses  Eunice  House  and  Nancy  Sanders,  it  would 
not  have  been  competent  to  prove  by  them  that  they  were  common  pros- 
titutes. We  are  aware  that  this  question  has  been  decided  differently  in 
different  States;  some  of  the  States  holding  that  such  testimony  was 
admissible  on  cross-examination,  and  others  the  Contrary.  See  3  Jones 
Ev..  sees.  842,  843;  29  Am.  and  Eng.  Enc.  of  Law,  p.  805.  In  Stayton 
V.  State,  32  Texas  Criminal  Reports,  33,  it  was  held  that  this  character 
of  testimony  was  not  competent,  but  in  that  case  the  decision  shows  that 
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the  bill  did  not  properly  present  the  question.    In  Brittain  v.  State, 
36  Texas  Criminal  Reports,  406,  we  held  that  it  was  competent,  on  the 
cross-examination  of  a  witness,  to  prove  that  such  witness  had  been  con- 
victed of  a  felony,  or  of  any  offense  involving  moral  turpitude.    We  in- 
timated in  that  case  that  the  examination  upon  this  matter  would  be 
confined  to  a  cross-examination  of  the  witness  proposed  to  be  impeached 
by  this  character  of  testimony,  and  that  the  party  cross-examining  such 
witness  would  have  to  be  satisfied  with  the  answer  of  the  witness  upon 
the  subject,  and  a  predicate  for  the  contradiction  of  a  witness  could  not 
be  laid  on  this  character  of  evidence.    In  McGrath  v.  State,  35  Texas 
Criminal  Reports,  413,  we  held  that  such  evidence  was  admissible,  and 
we  see  no  reason  why  this  should  not  be  the  rule.    In  common  experience 
it  is  known  that  persons  who  are  so  morally  degraded  as  to  ply  their 
vocation  as  common  prostitutes  are  not  on  a  plane  with  the  mass  of 
people  who  follow  legitimate  and  honorable  vocations,  in  the  matter  of 
integrity.  As  a  general  rule,  they  are  no  more  capable  of  telling  the  truth 
than  one  who  has  been  convicted  of  a  felony,  or  of  some  misdemeanor  in- 
volving moral  turpitude,  and  they  are  not  more  worthy  of  belief  than 
such  a  one;  and  we  see  no  good  reason,  when  a  witness  is  tendered  by 
either  party,  and  testifies  as  to  some  material  issue  in  the  case,  why  it 
should  not  be  permitted,  on  cross-examination,  to  prove  that  he  follows 
some  illegal  or  disreputable  vocation  for  a  living.    As  for  that  matter, 
we  think  it  is  within  the  sound  discretion  of  the  couri;,  always,  on  the 
cross-examination  of  a  witness,  to  permit  to  be  shown  the  calling  or 
business  followed  by  such  witnesses,  his  residence,  etc.    As  was  said  by 
Campbell,  J.,  in  Wilbur  v.  Flood,  16  Michigan,  40-43  (cited  in  Thompson 
on  Trials,  p.  404):   "It  has  always  been  found  necessar}'  to  allow  the 
witnesses  to  be  cross-examined,  not  only  upon  the  facts  involved  in  the 
issue,  but  also  upon  such  collateral  matters  as  may  enable  the  jury  to 
appreciate  their  fairness  and  reliability.     To  this  end  a  large  latitude 
has  been  given,  where  circumstances  seemed  to  justify  it,  in  allowing  a 
full  inquiry  into  the  history  of  witnesses,  and  into  many  other  things 
tending  to  illustrate  their  true  character.  This  may  be  useful  in  enabling 
the  court  or  jury  to  comprehend  just  what  sort  of  person  they  are  called 
upon  to  believe,  and  such  a  knowledge  is  often  very  desirable.    It  may 
be  quite  as  necessary,  especially  where  strange  or  suspicious  witnesses 
are  brought  forward,  to  enable  counsel  to  extract  from  them  the  whole 
truth  on  the  merits.    It  can  not  be  doubted  that  a  previous  criminal  ex- 
perience will  depreciate  the  credit  of  a  witness,  to  a  greater  or  less  ex- 
lent,  in  the  judgment  of  all  persons,  and  there  must  be  some  means  of 
reaching  this  history.    The  rules  of  law  do  not  allow  specific  acts  of  mis- 
conduct, or  specific  facts  of  a  disgraceful  character,  to  be  proved  against 
a  witness  by  others.     *     *     *     Unless  the  remedy  is  found  in  cross-ex- 
amination, it  is  practically  of  no  account.    It  has  always  been  held  that, 
within  reasonable  limits,  a  witness  may,  on  cross-examination,  be  very 
thoroughly  sifted  upon  his  character  and  antecedents.     ♦     *     ♦     We 
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think  a  witness  may  be  asked  concerning  all  antecedents  which  are  really 
significant^  and  which  will  explain  his  credibility.  *  *  *  He  miiBt 
be  better  acquained  than  others  with  his  own  history,  and  is  under  no 
temptation  to  make  his  own  case  worse  than  truth  will  warrant.  There 
can,  with  him,  be  no  mistake  of  identity.  If  there  are  extenuating  cir- 
circumstances,  no  one  else  can  so  readily  recall  them.  We  think  the  case 
comes  within  the  well-established  rules  of  cross-examination,  and  that 
the  few  authorities  which,  seem  to  doubt  it  have  been  misunderstood,  or 
else  have  been  based  upon  a  fallacious  course  of  reasoning,  which  would, 
in  nine  cases  out  of  ten,  prevent  an  honest  witness  from  obtaining  better 
credit  than  an  abandoned  ruffian." 

While  we  agree  to  the  rule  that  a  witness  on  cross-examination  can4>e 
interrogated  as  to  matters  which  involve  moral  turpitude,  either  on  ac- 
count of  conviction  for  crime,  or  on  account  of  some  avocation,  yet  we 
would  not  be  understood  as  holding  that  a  witness,  on  such  cross-exam- 
ination, can  be  contradicted  or  impeached  in  regard  to  such  matters,  nor 
that  other  witnesses  may  be  called  originally  to  prove  such  matters 
against  a  witness.  As  stated  by  the  authorities,  this  would  involve  a 
trial  of  collateral  issues,  which  would  often  prove  interminable.  And 
we  hold  that  the  court  did  not  err  in  excluding  the  witnesses  called  to 
prove  that  the  State's  witnesses  were  common  prostitutes. 

Appellant  also  objected  to  the  charge  of  the  court  predicated  on  an 
abandonment  of  the  difficulty.  He  insists  that  there  was  no  evidence  of 
snob  abandonment,  and  that  a  charge  on  that  subject  was  calculated  to 
injure  the  rights  of  appellant.  While  it  appears  that  the  salient  issue  in 
the  case,  so  far  as  the  State  was  concerned,  was  an  unjustifiable  assault 
on  the  prosecutrix  because  she  interfered  when  appellant  was  making  an 
assault  on  Nancy  Sanders  in  the  house  of  the  prosecutrix;  and,  on  the 
part  of  the  defendant,  that  the  prosecutrix  first  assaulted  him  with  a 
club,  and  in  self-defense  he  was  compelled  to  cut  her  wth  a  knife— yet 
there  is  some  testimony  tending  to  show  that  the  prosecutrix  may  have 
(according  to  appellant's  theory)  unjustly  assailed  him  in  the  first  in- 
stance, but  when  he  attacked  her  wth  a  knife  she  desisted  and  fled, 
and  that  he  then  cut  her  in  the  back.  This  theory  is  further  enforced  by 
the  defendant  himself,  who,  when  asked  on  cross-examination  why  he 
out  Eunice  House  in  the  back  after  she  had  turned  to  run,  stated  that 
he  did  not  know  why.  So  we  take  it  that  the  charge  was  justified  by  this 
phase  of  the  testimony.  The  charge  of  the  court  on  the  right  of  the 
prosecutrix  to  eject  the  appellant  if  he  was  making  a  disturbance  in  her 
house,  and  used  no  more  force  for  that  purpose  than  was  reasonably 
necessary,  stated  a  correct  legal  principle,  and  was  justified  by  the  evi- 
dence, because  she  testified  that,  before  she  interfered  in  the  difficulty 
between  appellant  and  Xancy  Sanders,  she  requested  him  to  leave  her 
house,  which  he  refused  to  do.  If  she  struck  him  subsequently,  evidently 
she  was  justified  in  doing  so;  and  it  appears  that  she  was  not  able,  if  she 
struck  him  with  a  club,  as  testified  by  him,  to  eject  him  from  the  house. 
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for  he  appears  to  have  remained  master  of  the  situation,  with  his  knife, 
and  compelled  both  the  prosecutrix  and  Nancy  Sanders  to  flee  from  the 
house.    The  judgment  is  affirmed. 

Affirmed. 


Jim  Dunagain  v.  The  State. 

No.  1402.    Decided  February  9.  1898. 

1.  Aggravated  Assault  and  Battexy— Impeachment   of   One's   Own   Wit- 
^    ness— Original  Evidence. 

On  a  trial  for  aggravated  assault  by  a  husband  upon  his  wife,  the  State  placed  the 
wife  upon  the  stand  as  a  witness,  and  she  denied  the  alleged  assault.  Held,  the  State 
could  not  prove  its  case  by  original  testimony  showing  that  she  had  made  contra- 
dictory statements  outside  of  court.  A  party  can  only  impeach  his  own  witness 
where  the  witness  has  sworn  to  material  evidence  injurious  to  the  party,  but  where 
there  has  been  simply  a  failure  to  make  proof  by  the  witness,  the  witness  can  not  be 
impeached  by  contradictory  statements. 

2.  Assault  by  Husband  Upon  the  Wife— Evidence— Divorce  by  Wife. 

An  assault  by  a  husband  upon  his  wife  can  not  be  proved  by  and  it  is  inadmissible 
to  introduce  in  evidence  a  judgment  of  divorce  obtained  by  the  wife  upon  the  ground 
of  the  assault  he  had  made  upon  her. 

Appeal  from  the  County  Court  of  Ellis.  Tried  below  before  Hon. 
J.  C.  Smith,  County  Judge. 

Appeal  from  a  conviction  for  aggravated  assault  by  a  husband  upon 
his  wife;  penalty,  a  fine  of  $25. 

Mrs.  Minnie  Dunagain  testified :  "I  am  the  wife  of  the  defendant.  I 
was  before  the  grand  jury  some  time  in  last  May.  I  made  a  statement 
before  the  grand  jury.  My  husband,  the  defendant,  did  not  make  an 
assault  on  me  on  or  about  May  1, 1897;  did  not  strike  me  with  his  hands; 
he  never  did  make  an  assault  on  me  or  strike  me."  At  this  point,  the 
county  attorney  asked  the  witness,  "When  you  were  before  the  grand 
jury,  did  you  not  state  then  that  your  husband  struck  you  with  his 
hand  and  beat  you?"  To  which  she  answered,  "I  don't  remember  what 
I  said."  The  county  attorney  then  asked  her,  "Did  not  your  husband, 
Mr.  Dunagain,  assault  you  and  hit  you  with  his  hand  about  May  1st 
last?"  To  which  she  answered,  "No,  sir;  he  did  not."  Whereupon  the 
county  attorney  went  to  the  witness  stand  and  presented  to  witness  her 
purported  statement,  made  before  the  grand  jury,  signed  by  making  a 
mark,  and  asked  her  if  she  did  not  make  such  statement,  and  upon  wit- 
ness replying  that  she  could  not  read  it,  the  county  attorney  read  it  over 
to  her  in  a  low  tone  of  voice,  and  then  asked  her  if  she  did  not  make 
such  statement  and  sign  it,  to  which  the  witness  answered,  that  she 
did  not  remember  what  she  said  before  the  grand  jury.  The  county  at- 
torney then  proceeded  to  ask  witness  if  she  did  not  make  certain  state- 
ments before  the  grand  jury,  reading  such  statements  from  the  book 
which  had  been  shown  witness,  and  asked  her  if  she  did  not  make  such 
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statements,  were  they  true  or  false;  to  which  defendant  objected.  Where- 
upon the  court  had  the  jury  withdrawn;  and,  after  having  the  state- 
ment read  to  him,  the  court  remarked,  "that  this  is  another  case  of  a 
woman  having  made  up  with  her  husband,  and  was  attempting  to  swear 
him  out,  and  that  he  would  permit  the  county  attorney  to  lead  the  wit- 
ness, to  read  and  ask  her  about  the  purported  statement  made  before 
the  grand  jury,  and  all  about  the  matter,'^  to  which  remarks  of  the  court 
the  defendant  excepted  at  the  time.  The  jury  then  being  brought  in, 
the  county  attorney  read  as  follows  from  her  purported  statement  be- 
fore the  grand  jury :  "On  the  evening  of  the  9th  of  May,  Jim  Dunagain, 
my  husband,  after  accusing  me  of  illicit  relations  with  other  men,  and 
after  I  had  refused  intercourse  with  him,  beat  and  choked  me;'^  and  then 
asked  the  witness,  "Did  you  make  that  statement  before  the  grand  jury?" 
to  which  witness  replied,  "I  don't  know."  He  then  asked  her  if  she 
did  make  that  statement,  was  it  true  or  false?  She  answered  that  it  was 
false.  He  then  asked  her,  "If  you  did  make  that  statement,  you  lied 
then,  did  you?"  The  county  attorney  then  further  asked  her,  still 
reading  from  the  statement,  "Didn't  you  tell  the  grand  jury  that  Bill 
Tinnery  and  Jesse  Green  were  witnesses?"  To  which  she  answered, 
'T[  don't  know."  He  then  read  from  said  statement:  "About  two 
months  ago  he  beat  me  with  his  fist  and  kicked  me,"  and  asked  her  if 
she  did  not  make  that  statement.  She  answered,  *!  don't  know."  He 
then  asked  her,  "If  you  made  that  statement,  was  it  true  or  false?"  To 
which  she  answered,  "It  was  false."  He  then  asked  her,  "Did  you  not 
tell  the  grand  jury  that  Henry  Duncan  saw  him  beating  you  with  his 
fist,  and  saw  him  with  a  chair  drawn  on  you?"  To  which  she  answered, 
'^Not  that  I  remember."  He  then  asked  the  witness  if  it  was  not  a  fact 
that  about  May  1, 1896,  she  showed  Mrs.  Myers  stripes  on  her  back,  and 
told  her  that  defendant  had  whipped  her  with  a  switch,  to  which  she 
answered,  "It  is  not  a  fact."  The  county  attorney  then  read  to  the  wit- 
ness the  full  statement  purported  to  be  made  by  her,  viz.:  "On  the 
evening  of  the  9th  of  May,  Jim  Dunagain,  my  husband,  after  accusing 
me  of  illicit  relations  with  other  men,  and  after  I  refused  intercourse 
with  him,  beat  and  choked  me.  Mr.  Bill  Tinnery  and  Mr.  Jesse  Green 
are  witnesses.  About  two  months  ago  he  beat  me  with  his  fists  and 
kicked  me.  Elmore  Elder  saw  this.  Henry  Duncan  saw  him  beating 
me  with  his  fists,  and  saw  him  with  a  chair  drawn  on  me,  also.  Wit- 
nesses who  have  seen  marks  of  violence,  Frank  Fowler,  Mrs.  May  Myers," 
and  asked  her  whether  or  not  that  statement  was  true  or  false,  to  which 
she  answered,  "It  is  not  so;  I  don't  believe  I  made  such  statement." 
He  then  asked  her  if  she  did  not  show  Mrs.  Smotherman  stripes  on  her 
back,  and  tell  her  Jim  Dunagain  had  whipped  her  with  a  switch,  to 
which  she  answered,  "I  did  not."    To  all  of  which  defendant  objected. 

On  cross-examination  the  witness  testified  as  follows:  "My  husband 
and  I  had  frequent  quarrels.  Different  parties  had  told  me  lies  about 
him."    Sometime  about  last  May  she  was  quarreling  with  him,  and  he 
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would  not  quarrel  with  her.  She  got  mad^  and  caught  hold  of  him  and 
shook  him,  and  he  pushed  her  away,  and  she  screamed.  ^T!  was  aggra- 
vating him.  I  can  be  as  aggravating  as  anybody  when  I  want  to.  He 
never  did  strike  me  or  assault  me  in  any  way  except  when  I  was  aggra- 
vating him,  and  had  hold  of  him,  he  pushed  me  away.  Myers,  Bill  Tin- 
nery,  Jesse  Green,  and  others  had  been  trying  to  get  me  to  leave  him 
and  get  a  divorce,  and  told  me  if  he  ever  touched  me,  to  halloo,  and  they 
would  all  come  and  tend  to  him.'' 

On  re-examination  she  said,  in  answer  to  the  question  of  the  county 
attorney,  "if  she  did  not  get  a  divorce  from  defendant,"  that  "she  had/' 
Then  he  asked  "if  she  did  not  get  the  divorce  on  the  grounds  of  the 
alleged  assault,"  to  which  she  answered,  "She  did  not."  She  said  fur- 
ther, that  she  had  gotten  a  divorce  from  defendant  since  then,  and  had 
been  remarried  to  him,  and  that  the  divorce  was  pending  when  she  was 
before  the  grand  jury. 

The  State  proved  by  other  witnesses  the  statements  made  by  her 
contradicting  her  testimony  as  to  the  material  facts  indicated  by  her 
testimony. 

Fears  dc  Crocker,  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellant  was  convicted  of  an  aggravated  as- 
sault upon  his  wife,  and  appeals. 

During  the  trial  the  wife  was  placed  upon  the  stand,  and  questioned 
with  reference  to  the  alleged  assault,  which  she  denied.  The  State, 
after  first  laying  the  predicate,  over  appellant's  objection,  proved  her 
statement  made  before  the  grand  jury  in  regard  to  the  matter,  in  which 
she  swore  to  certain  facts  which  constituted  this  assault.  The  court 
seems  to  have  admitted  this  testimony  mainly  upon  the  theory  that 
she  was  an  unwilling  witness,  but,  under  the  record  before  us,  it  would 
be  immaterial  whether  it  was  upon  this  theory  or  for  the  purpose  of 
contradicting  her.  That  an  unwilling  witness  may  be  led,  under  some 
circumstances,  is  conceded,  and  that  witnesses  may  be  impeached  is 
placed  beyond  question;  but,  because  these  propositions  are  true,  it  does 
not  authorize  the  State  to  prove,  as  original  testimony,  its  case  by  show- 
ing the  witness  made  statements  outside  of  court  contradictory  of  those 
testified  to  on  the  trial.  The  State  may  contradict  its  witness  when 
that  witness  has  sworn  to  material  evidence  injurious  to  the  State,  but 
it  can  not  put  the  witness  on  the  stand,  and,  having  failed  to  make  proof 
of  a  criminating  fact,  prove  its  case  by  the  statement  of  the  witness  made 
off  of  the  witness  stand  at  any  other  time  or  place.  In  this  character 
of  case  it  would  be  simply  a  failure  of  proof,  and  the  State  can  not  sup- 
ply that  failure  by  showing  that  the  witness  made  statements  at  other 
times  or  places  which,  if  true,  might  establish  the  charge  upon  which 
the  defendant  was  being  tried. 
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The  State  also  introduced  the  judgment  in  the  divorce  suit  between 
the  defendant  and  his  wife  in  which  she  obtained  a  divorce.  By  that 
judgment  it  was  shown  that  the  ground  upon  which  the  divorce  was 
granted  was  his  assault  upon  her.  This  was  objected  to  by  appellant. 
This  action  of  the  court  was  clearly  erroneous,  it  having  no  other  effect 
than  to  show  that  the  allegations  in  the  information  were  true.  If  not 
introduced  for  this  purpose,  it  would  be  difficult  to  conceive  the  pur- 
pose of  its  introduction.  The  assault  in  this  case  could  not  be  proved  in 
this  manner.  For  the  errors  discussed,  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Ex  Pabte  Eatb  Mathbws. 

No.  1508.    Decided  February  9,  1888. 

Habeas  CorpiuH>Female  Defendant— Judgn^ent  of  Imprisonment  in  Peni- 
tentiazy  Where  Verdict  Specified  Bef ormatory. 
Where  a  female  defendant  under  the  age  of  16  years  was  found  guilty  of  murder 
in  the  second  degree,  and  the  verdict  assessed  her  imprisonment  in  the  reformatory, 
but  the  court  entered  up  judgment  imprisoning  her  in  the  penitentiary.  Held,  the 
law  excludes  females  from  the  reformatory,  and  the  verdict  was  unauthorized,  and 
the  court  properly  treated  that  portion  of  it  as  surplusage  and  awarded  her  punish- 
ment in  the  penitentiary;  and  the  judgment  not  being  void,  the  writ  of  habeas  corpus 
could  not  be  availed  of  by  defendant. 

Appbal  from  McLennan.  Tried  below  in  chambers  before  Hon. 
Mabshall  Subbatt,  District  Judge. 

Appeal  from  a  judgment  upon  a  habeas  corpus  hearing  remanding  re- 
lator to  custody. 

This  was  an  application  under  a  writ  of  habeas  corpus  for  relief 
from  confinement,  under  the  following  state  of  facts:  Kate  Matthews, 
a  female  under  the  age  of  16  years,  was  indicted  by  the  grand  jury  of 
McLennan  County  for  having  murdered  one  Maggie  Williams,  June  5, 
1897.  The  indictment  was  a  legal  and  valid  one,  was  properly  presented 
and  returned  into  open  court,  the  Fifty-fourth  Judicial  District  Court 
of  McLennan  County.  Upon  this  indictment,  the  1st  of  December, 
1897,  she  was  arraigned  for  trial  in  said  District  Court,  and  pleaded  not 
guilty;  to  which  plea  the  jury  answered  by  their  verdict  as  follows: 
*^e  the  jury  find  the  defendant  guilty  of  murder  in  the  second  degree. 
We  find  further  that  she  is  14  years  of  age,  and  we  assess  her  punish- 
ment at  five  years  confinement  in  the  State  reformatory."  Upon  which 
verdict  the  following  judgment  was  rendered :  ,  "It  is  ordered  by  the 
court,  that  the  defendant  Kate  Matthews,  who  has  been  adjudged  to  be 
guilty  of  murder  in  the  second  degree,  and  whose  punishment  has  been 
assessed  by  the  verdict  of  the  jury  at  five  years  confinement  in  the  State 
reformatory,  be  delivered  by  the  sheriif  of  McLennan  County,  Texas, 
immediately,  to  the  superintendent  of  the  penitentiaries  of  the  State  of 
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Texas,  or  other  person  legally  authorized  to  secure  such  convicts,  and 
the  said  defendant  shall  be  confined  in  said  penitentiaries  for  the  period 
of  five  years,  in  accordance  with  the  provisions  of  law  governing  the 
penitentiaries  of  said  State,  and  the  defendant  is  remanded  to  jail  until 
such  time  as  said  sheriff  can  obey  the  directions  of  this  sentence/^ 

0.  M.  Scarborough  and  George  H.  Denton,  for  appellant. — In  felony 
cases  defendants  can  only  be  punished  upon  a  verdict  of  a  jury  and  in 
accordance  with  the  verdict  of  a  jury.  No  judgment  or  sentence  not 
based  upon  or  in  contravention  of  the  verdict  is  valid,  and  if  the  verdict 
itself  is  void,  no  judgment  or  sentence  can  be  based  thereon,  and  any 
restraint  of  the  liberty  of  the  citizen  based  upon  a  void  verdict,  judg- 
ment, and  sentence  is  illegal. 

Appellant  contends  that  the  verdict  of  the  jury  as  rendered  in  this 
case  is  void,  and  that  no  judgment  based  thereon,  whether  the  judgment 
followed  the  verdict  of  the  jury  or  was  in  contravention  of  the  verdict, 
is  valid,  but  is  likewise  void.  That  this  verdict  is  void  has  been  settled 
by  the  decisions  of  this  couri:  in  an  analogous  case,  and  that  it  will  not 
support  a  judgment  and  sentence  in  acordance  with  it  has  also  been 
settled,  the  court  declaring  all  absolutely  void,  and  it  can  not  be  con- 
tended with  any  show  of  reason  that,  if  void,  and  therefore  furnishing  no 
basis  for  a  judgment  in  conformity  with  the  verdict,  that  it  can  furnish 
any  basis  for  a  judgment  in  contravention  of  the  verdict. 

Appellant  contends,  in  the  language  of  the  Constitution,  section  15, 
article  1,  "The  right  of  trial  by  jury  shall  remain  inviolate.^*  This  right 
of  trial  by  jury  means  that  appellant  must  be  punished,  if  at  all,  in  ac- 
cordance with  the  verdict  of  a  jury. 

Code  of  Criminal  Procedure,  article  22:  "No  person  can  be  con- 
victed of  a  felony  except  upon  the  verdict  of  a  jury  duly  rendered  and 
recorded.^^  Article  705,  Code  of  Criminal  Procedure:  "A  verdict  is  a 
declaration  by  a  jury  of  their  decision  of  the  issues  submitted  to  them 
in  the  case,  and  it  must  be  in  writing  and  concurred  in  by  each  member 
of  the  jury.  What  issue  was  submitted  to  the  jury  in  this  case?  An- 
swer: The  issue  as  to  appellant^s  guilt,  and  the  question  of  the  length  of 
time  and  place  of  confinement,  if  found  guilty. 

Article  712,  Code  of  Criminal  Procedure:  "The  verdict  in  every  crim- 
inal action  must  be  general.  *  *  *  Where  the  plea  is  not  guilty, 
they  must  find  the  defendant  either  guilty  or  not  guilty,  and  in  addi- 
tion thereto  shall  assess  the  punishment  in  all  cases  where  the  same  is 
not  absolutely  fixed  by  law  to  some  particular  penalty." 

Article  791,  Code  of  Criminal  Procedure,  gives  the  statutory  require- 
ments of  a  judgment :  "A  final  judgment  is  the  declaration  of  the  court 
entered  of  record,  showing,  (1)  the  title  and  number  of  the  case;  *  ♦  * 
(7)  return  of  the  verdict;  (8)  the  verdict;  *  *  *  (10)  that  the  de- 
fendant be  punished  as  it  has  been  determined  by  the  jury  in  cases 
where  they  have  the  right  to  determine  the  amount  or  the  duration  of 
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the  place  of  punishment,  in  accordance  with  the  nature  and  terms  of 
the  punishment  prescribed  in  the  verdict/' 

Article  792,  Code  of  Criminal  Procedure:  "A  sentence  is  the  order  of 
the  court,  made  in  the  presence  of  the  defendant,  and  entered  of  record, 
pronouncing  the  judgment  and  ordering  the  same  to  be  carried  into  exe- 
cution in  the  manner  prescribed  by  law." 

Thus  it  will  be  seen  that  the  constitutional  and  statutory  safeguards 
granted  the  defendants  in  felony  trials  with  scrupulous  exactness  re- 
quire the  verdict  in  accordance  with  the  law,  declaring  the  duration  and 
fixing  the  place  of  the  punishment,  and  that  this  verdict  is  the  only 
basis  in  law  for  the  judgment  of  the  court. 

It  has  been  enacted  by  the  Legislature  of  Texas  that  female  prisoners 
can  not  be  confined  in  the  State  reformatory,  and  this  court  has  held 
(Ex  Parte  Emma  Creel,  29  Texas  Criminal  Appeals,  439)  that  the  ver- 
dict, judgment,  and  sentence  directing  punishment  of  a  female  convict 
by  confinement  in  such  reformatory  are  all  absolutely  void.  The  ver- 
dict of  the  case  at  bar  is,  under  the  statutory  requirements  in  view  of 
the  reformatory  law,  void,  and  a  like  verdict  was  so  held  in  the  Creel 
case,  supra.  If  void,  it  can  not  afford  the  basis  for  a  judgment  even  in 
accordance  with  it,  and  much  less  can  it  afford  basis  for  a  judgment  in 
contravention  of  it.  If  void,  no  act  of  the  court  could  give  it  vitality. 
Xo  discretion  is  left  in  the  courts  by  law,  in  rendering  judgments  in 
felony  cases,  other  than  that  they  be  rendered  in  conformity  with  the 
verdict  of  the  jury.  When  the  lower  court  received  this  verdict  and  dis- 
charged the  jury,  from  that  moment  appellant  was  held  by  virtue  of  the 
verdict  and  judgment,  which  were  absolutely  void;  therefore  her  de- 
tention further  is  an  illegal  restraint,  and  she  should  be  discharged. 

The  contention  of  the  State  has  been,  and  doubtless  will  be,  that  the 
portion  of  this  verdict  affixing  the  place  of  punishment  was  surplusage, 
and  the  court  had  the  right  to  strike  it  out  and  affix  another  and  differ- 
ent punishment  than  that  found  by  the  jury.  No  such  contention  can 
be  harmonized  with  articles  712  and  791  of  the  Code  of  Criminal  Pro- 
cedure, cited  above,  as  was  correctly  decided  by  this  court  in  the  Creel 
Case.  Whatever  may  be  the  mistakes  of  the  law,  the  defendant  if  con- 
victed and  punished  must  be  punished  according  to  law,  and  her  punish- 
ment found  by  a  jury.  In  this  case  her  punishment  was  assessed  by  the 
court,  not  by  the  jury,  which  was  in  violation  of  her  rights,  and  there- 
fore we  pray  that  she  be  released  and  discharged  from  further  custody 
in  this  behalf. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. — It  is  sub- 
mitted that  habeas  corpus  is  not  a  remedy  in  this  case,  because  this  writ 
can  not  be  made  use  of  to  affect  an  appeal  or  writ  of  error,  and  hence 
where  the  error  of  the  trial  can  be  corrected  by  appeal,  the  writ  can  not 
be  invoked.  Darrah  v.  Westerlage,  44  Texas,  388;  Ex  Parte  McGill,  6 
Texas  Crim.  App.,  498;  Ex  Parte  Boland,  11  Texas  Crim.  App.,  159. 
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In  the  event  the  court  should  hold  that  the  record  presents  a  case  for 
further  consideration  than  on  the  proposition  announced,  it  is  further 
respectfully  submitted  that  the  verdict  herein  is  neither  void  nor  void- 
able; and  that  the  designation  of  the  place  of  confinement  is  and  may 
be  treated  as  surplusage.  Surplusage  is  that  which  is  not  essential  to  the 
finding  of  the  true  issue,  and  since  the  place  of  confinement  is  not  an 
issuable  fact,  but  is  a  consequent  upon  the  facts  found,  it  may  be  so  re- 
garded, and  proper  judgment  may  be  rendered  on  a  verdict  responding 
to  the  issues  of  fact,  without  regard  being  had  to  the  place  of  confine- 
ment. Moore  v.  State,  1  Texas  Crim.  App.,  23 ;  Hart  v.  State,  38  Texas, 
383;  21  S.  W.  Rep.,  525;  28  S.  W.  Rep.,  151. 

Verdicts  must  be  responsive  to  the  issues,  and  where  they  are  suffi- 
ciently certain  to  show  what  the  jury  intended,  and  pass  upon  all  the 
issues  tried  and  substantially  answer  the  interrogatories,  it  would  standi 
especially  when  it  is  not  objected  to  before  the  jury  is  dismissed.  Burton 
V.  Anderson,  1  Texas,  93;  Smith  v.  Johnson,  8  Texas,  418;  Porter  v. 
Rummery,  10  Mass.,  64;  O'Humber  v.  People,  4  111.,  351. 

In  view  of  the  above  considerations,  and  the  authorities  therein  cited, 
it  is  respectfully  submitted  that  the  judgment  of  the  court  below  should 
in  all  things  be  affirmed. 

DAVIDSON,  JxTDOB. — ^The  relator,  a  girl  under  16  years  of  age,  waa 
convicted  of  murder  in  the  second  degree,  in  the  Fifty-fourth  Judicial 
District,  before  the  Honorable  S.  R.  Scott,  presiding  judge  thereof,  and 
her  punishment  assessed  by  the  verdict  of  the  jury  at  imprisonment  in 
the  State  reformatory.  The  judgment  entered  up  on  said  verdict  placed 
her  confinement  in  the  penitentiary,  and  not  in  the  reformatory.  For 
this  reason,  relator  sued  out  a  writ  of  habeas  corpus  before  Judge  Sur- 
ratt,  and  upon  the  trial  was  remanded,  and  prosecutes  her  appeal  to 
this  court. 

The  judgment  of  the  court  recites  "that  it  appearing  to  the  court  that 
there  is  no  provision  of  law  authorizing  the  commitment  of  females  to 
the  State  reformatory,  but,  on  the  contrary,  the  law  excludes  them  there- 
from, and  it  further  appearing  to  the  court  that  the  defendant  is  a 
female,  it  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that 
she  be  punished  by  confinement  in  the  State  penitentiary  |or  a  term 
of  five  years,  as  has  been  determined  by  the  jury,'*  etc.  This  judgment 
was  attacked  upon  the  habeas  corpus  trial  because  of  its  alleged  in- 
validity. If  the  judgment  is  void,  the  trial  judge  erred  in  not  discharg- 
ing relator.  If  not  void,  the  action  of  the  court  was  correct.  If  there 
is  any  error  at  all,  it  is  to  be  found  in  the  fact  that  the  jury  sent  relator 
to  the  reformatory,  and  the  judge  entered  up  the  judgment  on  such 
verdict,  consigning  her  to  the  penitentiary.  We  think  that  this  did  not 
render  the  judgment  void.  The  law  does  not  authorize  the  incarcera- 
tion of  females  in  the  State  reformatory,  but  excludes  them;  and  the 
fact  that  the  jury  stated  in  their  verdict,  as  a  place  of  punishment,  the 
reformatory,  does  not  change  this  law.     And  in  this  character  of  case^ 
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the  fact  that  the  place  of  confinement  was  or  was  not  stated,  is  wholly 
immaterial.  If  the  defendant  had  been  a  boy  under  16  years  of  age, 
and  the  punishment  had  been  five  years  or  less,  then  the  fact  that  the 
jury  sent  him  to  the  reformatory  would  not  justify  the  court  in  entering 
up  a  judgment  incarcerating  him  in  the  penitentiary,  because  in  this 
supposed  case  the  jury  would  have  been  justified  and  authorized  to 
select  ihe  place  of  confinement,  either  the  reformatory  or  the  peniten- 
tiary, but  not  so  with  reference  to  female  convicts;  and  the  place  of 
confinement  stated  by  the  jury  in  their  verdict  was  not  authorized,  and 
was  properly  treated  as  surplusage.  The  jury  would  have  no  authority 
io  violate  the  law,  in  designating  a  place  of  punishment  prohibited  by 
the  law.  The  court  could  not  have  entered  a  judgment  consigning 
relator  to  the  reformatory,  because  not  warranted  by  the  law.  See  Ex 
Parte  Creel,  29  Texas  Crim.  App.,  439.  In  Ex  Parte  Wood,  36  Texas 
Criminal  Reports,  7,  the  verdict  of  the  jury  failed  to  specify  the  place 
of  confinement;  finding  a  general  verdict  of  guilty,  and  that  defendant 
was  under  the  age  of  16  years.  The  judgment  of  the  court  was  entered, 
sending  the  defendant  in  that  case  to  the  reformatory.  The  writ  of 
habeas  corpus  in  said  case  was  resorted  to  for  relief,  and  this  court  held 
that  the  writ  would  not  lie.  Judge  Henderson  filed  a  dissenting  opinion 
upon  some  of  the  propositions  involved  in  that  case,  but  concurred  with 
the  opinion  of  the  majority  of  the  court  that  the  writ  of  habeas  corpus 
would  not  lie  in  such  case.  So  far  as  this  question  is  concerned,  that 
case,  we  think,  is  conclusive  of  this.  As  to  the  question  that  the  desig- 
nation of  the  place  of  confinement  may  be  disregarded  in  a  case  of  this 
character,  see  demons  v.  State  (Tenn.  Sup.),  21  S.  W.  Eep.,  525;  Wil- 
lard  V.  Com.  (Ky.),  28  S.  W.  Eep.,  151.  So  we  are  of  the  opinion  that 
the  judgment  of  the  court  was  not  void,  that  the  writ  of  habeas  corpus 
would  not  lie,  and  that  the  judgment  of  the  lower  court  was  correct. 

Affirmed. 


Henky  Gebstenkorn  v.  The  State. 

No.  1482.    Decided  February  16«  1896. 

1.  liocal  Option-^ContinuaxLce— BevexLue  Collector— Diligence. 

On  a  trial  for  violating  local  option,  an  application  for  continuance  based  upon 
the  absence  of  the  internal  revenue  collector  was  properly  refused,  where  it  ap- 
pears that  no  process  was  issued  for  said  witness,  and  further,  that  defendant  must 
have  known  beforehand  that  the  State  would  use  certain  testimony  coming  from 
the  ofRce  of  said  witness. 

2.  Same— Materiality  of  Absent  Testimony. 

On  a  trial  for  violation  of  local  option,  where  it  is  positively  proved  that  defendant 
sold  the  liquor  as  charged,  and  that  it  was  whisky.  Held,  it  would  be  immaterial 
to  prove  by  the  absent  witness,  that  at  the  time  defendant  procured  from  him  the 
internal  revenue  license  he  told  the  witness  that  he,  defendant,  was  not  intending 
to  engage  in  the  business  of  selling  intoxicating  liquors,  but  he  might  desire  to  sell 
nonintozicating  beverages.    Such  statement  could  not  qualify  the  effect  of  the  license. 
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8.    Postponement— Diligence. 

A  defendant  is  not  entitled  to  a  postponement  during  the  progress  of  the  trial 
for  a  witness  who,  though  subpoenaed,  is  not  shown  to  have  been  present  at  the 
time  of  announcement  of  ready  for  trial. 

4.    Same. 

Ordinarily  the  postponement  of  a  case  on  trial  will  not  be  granted  for  impeaching 
testimony. 

6.    Same— Evidence— Examined  Copy. 

On  a  trial  for  violation  of  local  option,  testimony  in  regard  to  an  examined  copy 
from  the  books  of  the  internal  revenue  collector  of  the  license  procured  by  defend- 
ant is  admissible. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  before  Hon. 
F.  E.  Adams,  County  Judge. 

Appeal  from  a  conviction  for  a  violation  of  local  option;  penalty,  a 
fine  of  $100  and  sixty  days  imprisonment  in  the  county  jail. 

J.  E.  Sturgess,  being  sworn,  testified  as  follows:  That  he  was  ac- 
quainted with  Henry  Gerstenkom;  that  about  the  5th  day  of  March 
he  went  into  his  place  of  business,  and  asked  him  for  a  drink;  that  said 
Gerstenkom  sold  him  a  drink  of  whisky  at  his  place  in  Johnson  County, 
Texas,  for  which  he  paid  him  the  sum  of  fifteen  cents. 

On  cross-examination  the  witness  testified  that  he  had  had  one  or  two 
other  drinks  on  that  day,  but  was  not  intoxicated.  That  he  was  ac- 
quainted with  Oliver  Lister,  and  also  with  Ben  Williams,  and  that  he 
did  not  state  to  Ben  Williams  and  Oliver  Lister,  either  or  both  of  them, 
at  any  place  in  Johnson  County,  Texas,  or  elsewhere,  that  the  defendant, 
Henry  Gerstenkom,  had  never  at  any  time  sold  him  any  intoxicating 
liquor,  nor  did  he  state  anything  in  substance  to  that  effect. 

H.  F.  Long,  being  sworn,  testified  as  follows:  ^'I  know  Henry  Gers- 
tenkom ;  his  place  of  business  on  the  1st  of  December,  1896,  was  back  of 
B.  L.  Durham^s,  on  Caddo  Street.  He  had  some  billiard  tables  in  the 
place  he  was  occupying,  and  was  selling  cigars,  soda  water,  and  other 
drinks.  I  had  frequently  seen,  about  that  time,  men  in  a  dmnken  con- 
dition  coming  out  of  and  going  into  the  defendant's  place  of  business. 
I  am  deputy  sheriff,  and  am  acquainted  with  J.  L.  Doggett,  United 
States  internal  revenue  collector  for  the  Fourth  District  of  Texas,  with 
headquarters  at  Dallas,  Texas.  I  was  in  his  office  at  Dallas,  Texas,  and 
at  my  request  he  in  person  showed  me  the  record  of  special  taxpayers 
United  States  internal  revenue,  for  the  Fourth  District  of  Texas,  in 
his  office,  and  I  examined  the  said  record,  so  shown  by  him  to  myself, 
which  was  open  to  the  public.  From  said  record  I  made  a  true  and 
correct  copy  in  writing,  of  names,  etc.,  of  persons  having  such  business 
in  this  county,  which  I  now  hold  in  my  hand.  After  making  the  list  I 
compared  the  list  with  the  record  from  which  the  list  was  made,  and 
know  from  such  examination  that  the  list  is  and  was  correct.-  I  made 
the  list  from  Book  10,  Record  of  Special  Taxes,  Fourth  District  of 
Texas,  United  States  Internal  Eevenue.^' 
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The  State  then  offered  in  evidence  the  fact  that  the  name  of  the 
defendant  appeared  on  the  ahove  list,  as  a  retail  liquor  dealer,  under 
the  heading  as  below,  and  the  said  heading  and  entry  were  then  intro- 
duced in  evidence  by  the  county  attorney,  the  said  heading  and  entry 
being  as  follows: 


Name. 
H.  J.  Grerstenkom. 


Business. 
Eetail  Liquor  Dealer. 


Prom  What  Time. 
July,  1896. 


Amount  of 

Taxes. 

$25.00. 


Date  of  Payment  or  Issuance  of  Certificate. 
July  80th,  1896. 


Serial  Number. 
No.  184926. 


Defendant's  application  for  a  continuance  in  said  cause  was  in  sub- 
stance that  the  defendant  could  not  go  safely  to  trial  for  the  want  of 
the  testimony  of  J.  L.  Doggett,  who  resides  in  Dallas  County,  Texas. 
That  defendant  had  had  no  process  issued  to  secure  the  attendance  and 
testimony  of  said  witness  at  this  time,  because  he  was  not  advised,  nor 
could  he  kno^  of  the  importance  or  materiality  of  the  testimony  of  said 
witness  in  time  to  have  secured  the  presence  and  attendance  of  said  wit- 
ness before  this  court  at  this  time.  Defendant,  in  said  application, 
represented  that  the  case  was  set  for  trial  on  the  day  preceding  said 
application;  that  the  said  J.  L.  Doggett  had  been  for  more  than  a  year 
collector  of  internal  revenue  of  the  United  States  for  this  district,  at 
Dallas,  Texas,  and  that  Johnson  County  is  situated  in  said  district. 
That  defendant  was  advised  and  believed  that  the  sale  of  intoxicating 
liquors,  with  which  he  is  charged,  was  made  personally  by  this  defend- 
ant, but  that  the  State  would  undertake  to  show  that  the  sale  of  in- 
toxicating liquors  was  made  to  the  witness  Sturgess  in  the  place  of 
business  of  this  defendant.  That  in  this  connection  the  theory  and 
contention  of  the  State  would  be  that  this  defendant  was  pursuing  at 
said  date  the  business  of  a  retail  liquor  dealer,  and  that  in  this  connection 
the  State  would  offer  to  show  that  some  time  in  July,  1896,  there  waa 
issued  to  the  defendant,  by  the  said  J.  L.  Doggett,  an  internal  revenue 
license  as  a  retail  liquor  dealer,  and  that  in  this  connection,  with  this 
proof,  and  based  on  the  above  facts,  the  State  would  undertake  to  claim 
that  the  defendant  was  pursuing  the  business  of  a  retail  liquor  dealer 
in  Johnson  County,  Texas,  and  that  in  pursuance  of  said  business,  and 
as  a  part  thereof,  the  sale  in  question  was  made  by  some  one  other  than 
the  defendant,  but  with  the  defendant's  knowledge  and  procurement. 
That  defendant  expected  to  prove,  and  could  prove,  by  the  said  J.  L. 
Doggett,  that  at  or  about  the  date  of  the  alleged  issuance  of  said  internal 
revenue  license,  he  went  to  the  city  of  Dallas,  and  called  on  the  said 
J.  L.  Doggett,  in  his  official  capacity,  and  represented  and  stated  to 
the  said  Doggett  that  he  was  not  intending  to  or  was  not  engaged  in 
the  business  of  selling  intoxicating  liquors,  but  among  other  things,  he 
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might  desire  to  sell  nonintoxieatiBg  beverages,  and  in  this  connection 
he  was  told  and  informed  by  the  said  J.  L.  Doggett,  that  if  he  intended 
or  purposed  selling  any  drinks  that  were  made  by  or  came  from  a 
brewery,  whether  they  were  intoxicating  or  not,  that  he  would,  under 
the  law,  be  compelled,  in  order  to  avoid  prosecution,  to  take  out  revenue 
license,  and  that  acting  upon  the  advice  and  information  thus  given, 
and  believing  same  to  be  true,  and  for  the  protection  of  himself  in  what 
he  intended  should  be  a  lawful  business,  that  such  revenue  license  was 
issued  to  him.  That  the  testimony  of  said  J.  L.  Doggett  would  rebut 
any  presmnption  that  might  arise,  from  the  possession  of  such  license, 
that  this  defendant  was  engaged  in  the  business  of  a  retail  liquor 
dealer,  and  would  have  the  effect  to  negative  any  presumption  which 
might  otherwise  arise  from  the*  possession  of  such  revenue  license,  that 
this  defendant  was  or  had  been  engaged  in  the  retail  liquor  business. 
The  application  further  stated  that  the  witness  Doggett  was  not  absent 
by  the  procurement  of  defendant.  That  the  application  was  not  made 
to  delay  the  case,  and  that  there  was  a  reasonable  expectation  that  the 
attendance  of  the  witness  Doggett  could  be  procured  at  this  court  by 
a  postponement  of  the  trial  to  some  other  day  of  this  term.  After  the 
court  had  overruled  the  above  application  the  defendant*  presented  his 
application  for  a  postponement  on  July  20,  1897,  which  in  substance  is 
as  follows: 

The  defendant  moved  the  court  to  withdraw  this  cause  from  the  jury 
or  postpone  the  further  hearing  of  same  until  9  o'clock,  on  July  21, 
1897,  or  to  such  other  reasonable  time  as  might  be  necessary  and  proper, 
for  the  following  reasons:  Defendant  says  that  early  on  this  morning 
he  had  issued  in  this  case  by  the  clerk  of  this  coiirt  a  subpoena  for 
Oliver  Lister  and  Ben  Williams,  residents  of  Johnson  County,  Texas; 
that  the  subpoena  was  immediately  placed  in  the  hands  of  the  sheriff 
with  the  request  to  serve  same  as  soon  as  practicable.  That  the  reason 
that  said  process  and  subpoena  was  not  earlier  issued  was  due  to  the 
fact  that  defendant  had  been  informed  by  the  witness  Sturgess  that 
said  Sturgess  had  never  at  any  time  bought  from  this  defendant,  or 
from  anyone  acting  for  him,  at  his  place  of  business  in  Cleburne,  Texas, 
any  intoxicating  liquor.  That  the  only  time  that  said  Sturgess  had  ever 
obtained  any  intoxicating  or  other  liquor  at  the  place  of  the  defendant 
was  on  a  certain  occasion,  about  March  5,  1897,  in  the  presence  of  Jim 
Olds,  and  at  a  time  when  the  said  Jim  Olds  and  the  said  Sturgess  were 
treated  by  the  defendant;  and  the  defendant  had  no  reason  to  believe 
that  the  said  witness  Sturgess  would  say  or  claim  that  this  defendant 
had  in  person  or  otherwise  sold  to  the  said  Sturgess  any  intoxicating 
liquor  at  all.  That  as  soon  as  the  defendant  obtained  any  information 
of  what  the  witness  Sturgess  would  testify  to,  thf^t  he  had  purchased 
liquor  from  this  defendant,  that  he  immediately  obtained  process,  as 
above  set  out,  for  the  witnesses  Lister  and  Williams.  That  in  additicm 
to  the  process  for  the  said  witnesses,  the  defendant,  as  soon  as  he  re- 
ceived any  information  of  the  testimony  of  said  Lister  being  important. 
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sent  his  boy  with  his  buggy  where  said  Lister  was  said  to  be  working; 
and  that  he  has  been  expecting,  and  now  expects,  said  Lister,  in  com- 
pliance with  the  request  of  this  defendant,  and  in  compliance  with  the 
process  of  said  court,  to  be  in  attendance  on  said  court,  and  he  is  con- 
fident that  said  witness  will  be  in  attendance  on  said  court  by  early  in 
the  morning.  Defendant  stated  that  he  expected  to  prove,  and  could 
prove,  that  the  witness  Sturgess,  to  whom  it  is  alleged  he  sold  the  liquor 
in  question,  stated  to  the  defendant,  shortly  after  this  information  was 
filed  in  this  case,  in  substance,  that  he  was  surprised  at  any  affidavit  or 
charge  having  been  filed  against  this  defendant.  That  he  had  never  at 
any  time  bought  any  intoxicating  liquor  from  the  defendant.  That  he 
did  not  know  the  defendant,  and  that  the  only  time  he  ever  secured  any 
intoxicating  liquor  of  any  kind  with  which  the  defendant  could  have 
had  any  possible  connection  was  on  the  occasion,  about  March  5,  1897, 
when  Jim  Olds  was  present,  and  when  said  witness  and  Jim  Olds  were 
treated  by  the  defendant.  Defendant  further  stated,  that  he  expected 
to  prove,  and  could  prove,  substantially  the  same  facts  by  Oliver  Lister 
and  by  the  witness  Ben  Williams,  and  that  the  statements  aforesaid 
made  to  the  witness  Ben  Williams  by  the  said  Sturgess  were  made  at  or 
near  the  house  or  the  residence  of  the  witness  Sturgess. 

Defendant  further  represented,  that  at  the  time  the  case  was  called 
defendant  filed  an  application  for  the  postponement  of  the  cause  on 
account  of  the  want  of  the  testimony  of  J.  L.  Doggett.  That  he  had 
on  inquiry  ascertained,  or  at  least  received  information,  that  the  witness 
Ben  Williams  was  in  town  and  in  the  hearing  of  the  court,  and  that  he 
had  been  fully  served  with  said  subpoena,  and  would  remain  in  court, 
and  would  testify  as  a  witness  in  this  case.  That  he  made  this  statement 
to  his  counsel,  and  that  immediately  before  said  application  was  pre- 
sented it  was  stated  to  him,  and  in  the  presence  of  his  counsel  and  by 
J.  H.  Friou,  a  citizen  of  this  county,  that  said  Williams  was  in  town, 
and,  as  the  defendant  believed,  present  as  a  witness  in  the  case.  That, 
as  he  has  since  understood,  this  information  was  mistaken  and  incorrect, 
and  is  now  informed  by  the  sheriff  that  the  said  witness  is  not  present, 
and  his  exact  wliereabouts  unknown.  That  but  for  this  mistake  he 
would  have  put  the  facts  in  his  original  application  so  far  as  the  witness 
is  concerned.  That  in  addition  to  the  process  to  the  said  Williams  he 
saw  the  said  witness  Williams  in  person,  and  was  informed  by  said  wit- 
ness that  he  would  be  present  and  in  attendance  upon  the  court.  De- 
fendant would  further  show  to  the  court  that  since  this  case  has  been 
called  for  trial,  and  as  he  is  informed  by  his  counsel,  they  had  been 
served  with  a  notice  by  the  county  attorney  to  produce  his  revenue 
license  in  court,  or  secondary  evidence  would  be  produced.  That  in 
view  of  this  notice,  and  expecting  that  secondary  evidence  would  be 
produced,  in  the  event  of  the  failure  of  this  defendant,  from  a  lack  of 
opportunity  or  otherwise,  to  produce  the  internal  revenue  license,  the 
county  attorney  would  make  the  secondary  proof  substantially  as  is 
38  Texas  Crim.  App.— 40 
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stated  in  the  notice.  That  in  this  aspect  of  the  case  the  defendant  says 
that  the  evidence  of  the  \vitness  J.  L.  Doggett  will  become  material,  both 
affecting  the  question  of  his  guilt  and  the  proper  punishment  which  the 
jury  might  assess,  in  the  event  of  his  conviction.  Wherefore  defendant 
renewed  his  former  application  for  postponement,  on  account  of  the 
absence  of  the  witness  J.  L.  Doggett.  Defendant  further  stated  to  the 
court  that  he  can  not,  nor  can  his  counsel,  properly  examine  the  witness 
Sturgess  without  a  conference  of  all  the  witnesses  here  named.  Said  ap- 
plication was  sworn  to  by  the  defendant,  and  there  was  attached  to  the 
same  the  corroborating  aflSdavit  of  W.  F.  Eamsey,  to  the  effect  that, 
before  and  during  the  time  when  the  application  for  postponement  was 
made  in  this  case,  he  made  inquiry  of  the  defendant  as  to  Ben  Williams 
and  Oliver  Lister,  witnesses  in  the  case,  something  about  the  where- 
abouts of  said  witnesses,  and  that  the  witness  Ben  Williams  was  in  town. 
That  this  statement  was  made  to  aiOBant  by  the  said  Henry  Qersten- 
korn  and  by  one  J.  H.  Friou,  just  about  the  time  the  application  for 
postponement  was  presented,  and  that  the  application  for  postponement 
on  account  of  the  want  of  the  testimony  of  the  said  Ben  Williams  was 
not  included  in  the  original  application,  for  the  reason  that  affiant 
thought  that  said  Ben  Williams  was  in  town  and  would  be  present  as  a 
witness  in  the  case. 

The  county  attorney  filed  a  controverting  affidavit,  in  which  he  at- 
tacked the  diligence  used  by  the  defendant  to  secure  the  testimony  of 
the  witnesses  referred  to  in  the  application  for  a  continuance. 

The  court  overruled  defendant's  original  and  amended  application 
for  a  continuance  or  postponement.  The  defendant  excepted  and  pre- 
sented his  bills  of  exceptions. 

Ramsey  &  Brown,  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDEKSON",  Judge. — Appellant  was  convicted  of  violating  the 
local  option  law,  and  his  punishment  assessed  at  a  fine  of  $100  and  sixty 
days  confinement  in  the  county  jail,  and  appeals. 

Appellant  complains  of  the  action  of  the  court  in  overruling  his 
motion  for  a  continuance.  The  motion  for  a  continuance  was  based  on 
the  absence  of  J.  L.  Doggett.  N"o  process  had  been  issued  for  said  wit- 
ness, and  it  does  not  occur  to  us  that  the  diligence  used  in  regard  to 
this  witness  was  sufficient.  Evidently  appellant  must  have  known  be- 
forehand that  the  State  would  use  certain  testimony  coming  from  the 
office  of  said  witness.  This  is  made  apparent  by  the  controverting  affi- 
davits of  the  State.  Besides  this,  we  do  not  believe  the  testimony  of 
said  Doggett,  if  admissible,  could  be  considered  as  material  in  this  case. 
The  sale  of  the  liquor  by  appellant  to  the  prosecutor,  Sturgess,  was 
proved  by  positive  testimony,  and  that  it  was  whisky,  and  this  was  not 
controverted  by  the  appellant.     As  stated  above,  it  is  doubtful,  had 
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Doggett  been  present,  that  the  defendant  would  have  been  permitted 
to  prove  by  him  what  is  alleged  in  the  application,  to  wit,  that  at  the 
time  he  procured  the  internal  revenue  license  from  Doggett  he  told 
him  he  was  not  intending  to  engage  in  the  business  of  selling  intoxicat- 
ing liquors,  but  he  might  desire  to  sell  nonintoxicating  beverages.  This 
did  not  legally  qualify  the  effect  of  the  internal  revenue  license. 

Appellant  also  made  a  motion  to  postpone  the  case  while  the  trial 
was  in  progress.  As  to  the  witness  Williams,  it  appears  that  appellant 
intended  to  have  him  present  as  a  witness,  and  by  his  own  neglect  said 
witness  was  not  in  attendance.  Said  witness  had  been  subpoenaed,  and 
before  appellant  announced  "ready"  in  the  case,  if  he  depended  on  the 
testimony  of  said  witness,  he  should  have  known  that  he  was  in  attend- 
ance. The  fact  that  he  had  said  witness  subpoenaed  in  the  case  would 
suggest  that  said  testimony  was  not  newly  discovered;  but  appellant 
was  already  informed,  both  as  to  his  testimony  and  that  of  the  witness; 
Lester.  The  testimony  of  both  of  said  witnesses  is  merely  to  impeach 
the  witness  Sturgess  as  to  statements  claimed  to  have  been  made  by 
Sturgess  to  them,  to  the  effect  that  shortly  after  the  information  was 
filed  in  this  case  said  Sturgess  stated  to  them  that  he  had  never  at  any- 
time bought  any  intoxicating  liquor  from  the  defendant.  Ordinarily,, 
the  postponement  of  a  case  or  a  continuance  will  not  be  granted  for  im- 
peaching testimony.  The  testimony  of  Long  in  regard  to  the  examined 
copy  from  the  book  of  J.  L.  Doggett,  internal  revenue  collector  of  the 
Fourth  District,  showing  the  procurement  by  appellant  of  a  license  as 
a  retail  liquor  dealer  to  pursue  said  occupation  in  Cleburne,  from  July, 
1896,  for  one  year,  was  properly  admitted  in  evidence.  See  Gersteman 
V.  State,  35  Texas  Crim.  Bep.,  318.     The  judgment  is  affirmed. 

Afflrmed, 

[Note. — Appellant^s  motion  for  rehearing  was  overruled  without  a 
written  opinion. — Beporter.] 


Vernon  Stewabt  v.  The  State. 

No.  1415.    Decided  February  16.  1898. 

1.  Bronkeimess— Opinion  Evidence. 

DninkennesB  may  be  proved  by  the  opinion  of  witnesses. 

2.  Same— Charge. 

On  a  trial  for  being  drunk  in  a  public  place,  the  court  is  not  required  to  give  an 
instruction  defining  drunkenness. 

8.    Motion  to  Betaz  Costs. 

On  a  motion  to  retax  costs,  where  no  notice  of  the  motion  had  been  served  upon 
witnesses,  the  court  properly  refused  to  conskler  the  motion  as  to  items  of  costs 
to  witnesses,  and  correctly  considered  only  such  matters  involved  in  the  motion  as 
appeared  of  record. 
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4.    Go8t8— Witness  S^ees. 

To  entitle  a  witness  to  recover  kis  fees  as  part  of  the  costs  in  the  case,  he  must 
have  been  subpoenaed  or  attached  in  the  case,  and  must  prove  up  his  attendance 
by  an  affidavit  in  writing.  Code  Crim.  Proc,  art.  1139.  It  is  not  sufficient  that  the 
clerk  swore  the  witnesses  verbally. 

iS.    Motion  to  Betax  Costs— Practice. 

On  a  motion  to  retax  costs,  the  court  should  hear  evidence,  and  the  evidence  ad- 
duced on  the  motion  should  accompany  the  record  on  appeal,  or  be  embodied  in  a 
bill  of  exceptions  to  bring  the  matter  intelligently  before  the  appellate  court. 

Appeal  from  the  County  Court  of  Ellis.  Tried  below  before  Hon. 
J.  C-  Smith,  County  Judge. 

Appeal  from  a  conviction  for  being  drunk  in  a  public  place;  penalty, 
a  fine  of  $10. 

H.  P-  Anderson,  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellant  was  convicted  of  being  drunk  in  a 
public  place,  and  his  punishment  assessed  at  a  fine  of  $10;  hence  this 
appeal. 

He  requested  a  charge  to  the  effect  that  drunkenness  could  not  be 
proved  by  the  opinions  of  witnesses,  which  charge  was  refused  by  the 
court,  and  this  he  assigns  as  error.  This  is  a  matter  that  can  be  thus 
proved.  The  opinion  of  an  ordinary  witness  as  to  whether  a  certain 
person  is  sober  is  admissible.  See  Laws.  Exp.  and  Op.  Ev.,  p.  473,  and 
authorities  there  cited.  Aside  from  this,  we  have  the  defendant's  con- 
fession that  he  was  drunk.  We  do  not  think  it  was  required  of  the  court 
to  give  the  instruction  defining  drunkenness.  On  the  proof,  the  charge 
requested  was  not  pertinent,  as  appellant  had  no  duties  to  periform,  and 
the  testimony  was  of  such  a  character  as  to  authorize  the  jury  to  pass  on 
this  question  without  any  special  charge  on  the  subject.  We  think  the 
evidence  sufficiently  established  appellant's  intoxication.  His  acts  and 
conduct  at  the  schoolhouse  during  the  public  gathering,  and  afterwards, 
and  his  confessions  made  the  next  day,  as  testified  to  by  two  witnesses, 
established  the  fact  of  his  intoxication  beyond  a  reasonable  doubt. 

Appellant  filed  a  motion  to  retax  the  costs  in  this  case.  The  court,  in 
certifying  the  bill  of  exceptions  as  to  his  action  in  this  connection,  states 
that  the  motion  was  not  served  upon  the  witnesses  to  be  affected,  and  so 
he  took  no  cognizance  except  as  to  such  matters  as  appeared  of  record. 
In  this  action  we  think  the  court  was  correct.  See  Penal  Code  1895, 
art.  1076.  The  court  also  states  that  the  clerk  only  swore  the  witnesses 
verbally  when  they  attempted  to  prove  up  their  attendance,  and  did  not 
take  tlieir  affidavits  in  writing,  except  on  October  4th,  as  shown  by  said 
affidavit.  Of  course,  if  the  witnesses  did  not  prove  up  their  attendance 
by  an  affidavit  in  writing,  as  required  by  article  1139,  Penal  Code,  then 
they  were  not  entitled  to  fees  for  attendance,  nor  was  any  witness  en- 
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titled  to  fees  for  attendance  unless  he  had  been  subpoenaed  or  attached 
in  this  particular  case;  but  the  bill  of  exceptions  is  in  such  condition 
that  we  can  not  revise  any  action  of  the  court  in  this  matter,  for  the 
bill  itself  does  not  embody  such  evidence  as  would  enable  us  to  review 
the  action  of  the  court.  On  a  motion  of  this  character,  the  court  should 
hear  evidence,  and  the  evidence  adduced  on  the  hearing  of  the  motion 
should  accompany  the  record,  or  this  evidence  should  be  embodied  in  the 
bill  of  exceptions  itself,  properly  authenticated,  so  as  to  enable  this  court 
to  intelligently  review  the  action  of  the  court.  As  stated  before,  the  bill 
of  exceptions  is  not  in  such  condition  that  we  can  say  the  court  com- 
mitted any  error  in  refusing  to  retax  the  costs,  further  than  was  done. 
The  judgment  is  affirmed. 

Affirmed^ 


Joe  Wartelsky  v.  The  State. 

No.  1472.    Decided  February  16,  1888. 

1.  Local  Option— Insufficient  Evidence. 

Where  the  statement  of  facts  on  a  trial  for  violation  of  local  option  fails  to  show 
or  even  intimate  that  local  option  was  in  force  at  the  time  and  place  of  its  alleged 
violation,  the  judgment  must  be  reversed. 

2.  Withdrawal  of  Appeal— Practice. 

An  appellant  alone  will  be  permitted  to  withdraw  his  appeal  in  the  Court  of 
Criminal  Appeals.    It  can  not  be  done  by  his  attorneys. 

Appeal  from  the  County  Court  of  Hill.  Tried  below  before  Hon. 
W.  C.  MoBBOW,  County  Judge. 

Appeal  from  a  conviction  for  a  violation  of  local  option;  penalty,  a 
fine  of  $25  and  twenty  days  imprisonment  in  the  county  jail. 

The  information  charged  appellant  with  selling  intoxicating  liquors 
to  one  W.  M.  Hewett,  in  Justice  Precinct  No.  1,  Hill  County,  after  local 
option  had  been  adopted  and  while  it  was  in  force  in  said  precinct. 
Hewett  swore  that  he  bought  three  half-pints  of  apple  brandy,  and  paid 
75  cents  for  it.  That  he  did  not  know  the  party  who  sold  it  to  him. 
But  that  after  he  had  drunk  up  two  of  the  bottles  and  part  of  the  third, 
he  met  the  sheriff,  and  after  a  conversation  with  him  they  went  down  to 
the  store  where  he  had  purchased  the  liquor,  and  he  pointed  out  to  the 
sheriff  the  defendant  as  the  man  who  had  sold  him  the  liquor;  that  this 
occurred  in  Hill  County,  and  in  Justice  Precinct  No.  1. 

Jones,  the  sheriff,  corroborated  the  witness  Hewett.  The  other  testi- 
mony contained  in  the  statement  of  facts  relates  to  the  impeachment  of 
the  witness  Hewett,  both  as  to  his  contradictory  statements  and  as  to  his 
reputation  for  truth  and  veracity.  There  is  not  a  particle  of  testimony 
with  regard  to  the  adoption  or  existence  of  local  option  in  Justice  Pre- 
cinct No.  1,  Hill  County,  Texas,  contained  in  the  statement  of  facts. 
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J.  D.  Pitts,  J.  M.  Johmojif  and  Smith  &  Phillips,  for  appellant. 
Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellant  was  convicted  of  violating  the  local 
option  law,  and  appeals. 

The  statement  of  facts  before  ns  fails  to  show  or  even  intimate  that 
the  local  option  law  was  in  force  at  the  time  and  place  where  the  offense 
is  alleged  to  have  occurred.  For  this  reason  the  judgment  must  be  re- 
versed. 

There  is  a  statement  in  the  record  purporting  to  be  signed  by  the 
attorneys  of  the  appellant,  withdrawing  the  appeal.  Under  the  rule 
followed  by  this  court,  and  which  we  think  is  the  only  safe  and  correct 
one,  the  appellant  alone  will  be  permitted  to  withdraw  his  appeal;  hence 
we  have  not  regarded  this  statement  found  in  the  record.  Because  the 
evidence  does  not  show  any  local  option  law  in  force  under  which  ap- 
pellant could  have  been  convicted,  rhe  judgment  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 


Jan  Bybd  v.  The  State. 

No.  1558.    Decided  February  23,  1898. 

1.  Libel— Gonstructloii  of  Statute— Indictment. 

Evidently  article  727,  Penal  Code,  intended  something  more  in  an  indictment  for 
libel  than  the  bare  statement  that  defendant  had  published  certain  libelous  matter 
intended  to  injure  another,  and  then  set  out  in  haec  verba  a  mass  of  printed  matter 
assumed  to  be  libelous.  The  indictment,  to  be  sufficient,  should  set  out  specifically 
one  or  more  of  the  grounds  stated  in  the  statute,  and  with  such  certainty  as  that 
defendant  may  be  put  upon  notice  and  come  prepared  to  meet  the  particular  libel 
which  he  is  called  upon  to  answer. 

2.  Same— Evidence— The  Whole  liibeloue  Statement. 

On  a  trial  for  libel,  the  entire  alleged  libelous  statement  is  admissible  in  evidence, 
as  part  and  parcel  of  the  .same  transaction,  to  show,  in  connection  with  the  alleged 
libel,  the  animus  of  defendant. 

Appeal  from  the  County  Court  of  Parker.  Tried  below  before  Hon. 
I.  N".  Roach,  County  Judge. 

Appeal  from  a  conviction  for  libel ;  penalty,  a  fine  of  $200. 

Omitting  formal  portions,  the  charging  part  of  the  information  is  as 
follows,  viz. :  "On  or  about  the  5th  day  of  November,  1897,  in  the  said 
county  of  Parker,  and  State  of  Texas,  one  Jan  Byrd,  late  of  said  county 
and  State,  with  force  and  arms  did  then  and  there  unlawfully,  with 
intent  to  injure  the  said  John  H.  Jjewis,  make,  write,  print,  publish, 
sell,  and  circulate  a  malicious  statement  of  and  concerning  the  said 
John  H.  Lewis  affecting  the  reputation  of  the  said  John  H.  Lewis,  to 
the  tenor  following: 
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'^  *  Of  all  the  mean,  low-down,  contemptible  thieves  that  we  have  ever 
heard  of,  this  John  Henry  Lewis  heads  the  list,  and  to  our  regret  and 
sorrow  we  are  forced  to  acknowledge  that  he  is  a  resident  of  this  town. 
More  than  that.  Success  editor  was  under  the  necessity  the  other  day  to 
try  to  punch  86  cents  out  of  the  face  of  this  polecat,  after  being  told 
by  this  buzzard  to  go  to  hell  because  we  had  the  audacity  to  tell  him 
that  we  did  not  think  he  would  ever  pay  us  this  small  account.  But 
instead  of  getting  the  85  cents  or  going  to  the  place  whence  the  imp 
first  sprung,  we  slapped  his  face  good,  and  then  as  he  did  not  seem  to  be 
content  with  this,  we  pitched  in  and  satisfied  the  account,  besides  being 
fully  repaid  for  havipg  to  contribute  to  the  mayor's  city  fund. 

"  ^  Don't  get  this  fellow  mixed  up  with  any  other  Lewis,  for  there  is 
no  other  one  in  existence  just  like  him.  He  is  the  same  John  Lewis,  a 
thoroughbred  bunco-steerer,  who  has  plied  his  vocation  of  robbing  nearly 
every  man  in  the  past  ten  years  with  whom  he  has  had  any  dealings,  in 
sums  ranging  from  15  cents  to  $500. 

"  *  He  is  the  same  John  Lewis  who  broke  in  business  some  ten  years 
ago  at  Weatherford,  after  borrowing  all  the  money  he  possibly  could 
before  the  crash  came,  and  among  the  unfortunates  who  befriended  him 
at  this  time  was  one  of  our  most  prominent  physicians,  who  got  touched 
for  $500,  of  which  never  a  cent  was  returned. 

"  *  And  he  is  the  same  John  Lewis  who  afterwards  did  business  in  this 
town  in  his  sister-in-law's  name  with  money  that  he  had  stolen  formerly 
from  unsuspecting  and  over-confiding  friends. 

" '  And  he  is  the  John  Lewis  who  now  lives  in  style  under  the  roof  of 
a  house  he  moved  into  after  dark,  which  enabled  him  to  beat  carpenter's 
and  lumber  bill  of  nearly  $600.  He  is  the  same  vulture  who  has  been 
making  it  a  practice  for  several  years  to  live  off  the  sweat  of  other  peo- 
ple's brows  by  buying  on  a  credit  where  he  could  and  never  paying  a 
cent,  at  the  same  time  ingratiating  himself  in  the  good  graces  of  all 
strangers  who  visit  our  town,  and,  by  one  pretext  and  another,  suc- 
ceeded in  borrowing  whatever  sum  possible. 

^^  *  One  of  the  most  rascally  and  scurvy  tricks  he  ever  succeeded  in 
working  was  as  follows:  He  rushed  into  a  small  store  here  at  one  time 
and  asked  for  change  for  $1.  The  change  was  counted  out  and  Lewis 
raked  it  into  his  own  hand  with  the  remark:  ^I'll  hand  you  the  dollar 
to-morrow.^ 

"  *  It's  impossible  to  find  anything  we  can  compare  this  fellow  to,  be- 
cause his  mode  of  thieving  discounts  the  highwayman  and  midnight 
burglar  100  per  cent.  He  owes  various  sums  to  nearly  every  negro 
woman  in  town  for  doing  his  family  washing. 

^^ '  He  is  a  calamity  and  disgrace  to  the  town,  a  public  nuisance  that 
should  be  abated.' 

^*  Contrary  to  the  form  of  the  statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  State." 
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Albert  G.  Boyle,  for  appellant. — In  prosecutions  for  libel,  the  bill  of 
information,  after  setting  out  the  alleged  libelous  article,  must  further 
allege  that  the  libelous  article  conveys  the  idea,  first,  "that  the  person 
to  whom  it  refers  has  been  guilty  of  some  penal  offense;'*  or  second, 
"that  he  has  been  guilty  of  some  act  or  omission  which,  though  not  a 
penal  offense,  is  disgraceful  to  him  as  a  member  of  society  and  the  nat- 
ural consequence  of  which  is  to  bring  him  into  contempt  among  honor- 
able persons/'  or  third,  "that  he  has  some  moral  vice  or  physical  or 
mental  defect  or  disease,  which  renders  him  unfit  for  intercourse  with 
respectable  society,  and  such  as  should  cause  him  to  be  generally 
avoided;'*  or  fourth,  "that  he  is  notoriously  of  bad  or  infamous  charac- 
ter;" or  fifth,  "that  any  person  in  office  or  a  candidate  therefor  is  dis- 
honest, and  therefore  unworthy  of  such  office,  or  that  while  in  office  he 
has  been  guilty  of  some  malfeasance  rendering  him  unworthy  of  the 
place."  Penal  Code  1895,  art.  727;  Nordhaus  v.  State,  40  S.  W.  Rep., 
804;  McKie  v.  State,  37  Texas  Crim.  Rep.,  544. 

The  published  statement  set  out  in  the  bill  of  information  is  inad- 
missible in  evidence  when  there  are  no  allegations  in  such  bill  of  in- 
formation showing  what  idea  was  intended  to  be  conveyed  by  such  pub- 
lished statement,  and  all  of  said  published  statement  not  relied  on  by 
the  State  for  a  conviction  is  inadmissible  in  evidence,  because  it  would 
tend  to  prejudice  the  minds  of  the  jurors  against  the  defendant. 

Upon  the  trial  of  this  case  the  State  offered  in  evidence  a  copy  of  the 
published  statement  set  out  in  the  bill  of  information,  and  at  the  time 
stated  to  the  court  that  the  State  relied  for  a  conviction  upon  the  fol- 
lowing sentences  found  in  said  published  statement,  to  wit:  "J.  H. 
Lewis — Of  all  the  low-down  contemptible  thieves  that  we  have  ever 
heard  of  this  John  Lewis  heads  the  list;"  and  "it's  impossible  to  find 
anything  we  can  compare  this  fellow  to,  because  his  mode  of  thieving 
and  stealing  discounts  the  highwayman  and  midnight  burglar  100  per 
cent."  The  defendant  objected  to  the  introduction  in  evidence  of  said 
published  statement,  because  there  were  no  allegations  in  the  bill  of  in- 
formation showing  what  idea  it  conveyed,  and  further,  because  the  bill 
of  information  did  not  allege  that  said  published  statement  accused  the 
said  John  H.  Lewis  of  a  penal  offense  against  the  laws  of  Texas;  and 
defendant  further  objected  to  all  that  part  of  said  published  statement 
not  relied  on  by  the  State,  because  the  same  was  immaterial  and  calcu- 
lated to  prejudice  the  minds  of  the  jury  against  the  defendant.  The 
court  overruled  defendant's  objections  and  permitted  the  State  to  intro- 
duce in  evidence  said  published  statement,  to  which  ruling  of  the  court 
the  defendant  then  and  there  excepted.  Defendant  also  urged  this 
error  in  his  motion  for  a  new  trial. 

Nat  P.  Jaclcson  and  Mann  Trke,  Assistant  Attomey-CJeneral,  for  the 
State. — The  information  is  not  subject  to  the  objection  urged  against  it- 
It  charges  that  the  defendant,  with  the  unlawful  intent  to  injure  the 
prosecuting  witness,  did  print,  publish,  sell,  and  circulate  a  malicious 
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statement  of  and  concerning  the  said  prosecuting  witness  affecting  his 
reputation,  etc.,  and  then  setfi  out  in  haec  verba  the  publication — one 
manifestly  violent  enough  to  affect  injuriously  the  reputation  of  an 
ordinary  thief.  It  charges  every  element  of  the  offense.  The  motion  to 
quash  was  properly  overruled. 

HENDERSON,  Judge. — Appellant  was  convicted  of  libel,  and  his 
punishment  assessed  at  a  fine  of  $200;  hence  this  appeal. 

Appellant  made  a  motion  to  quash  the  information  on  the  following 
grounds:  "(1)  Because  it  is  not  set  out  and  alleged  in  said  bill  of  in- 
formation what  idea  was  intended  to  be  conveyed  by  the  alleged  publica- 
tion imputed  to  the  defendant,  or  that  any  idea  at  all  was  intended  to  be 
conveyed  by  said  publication  concerning  the  said  John  H.  Lewis.  (2) 
Because  it  is  not  alleged  in  said  bill  of  information  that  the  said  alleged 
publication  concerning  John  H.  Lewis,  and  imputed  to  this  defendant, 
conveyed  the  idea  that  the  said  John  H.  Lewis  had  been  guilty  of  any 
penal  offense  known  to  the  laws  of  the  State  of  Texas,  and  does  not 
show  and  allege  to  what  penal  offense  the  said  alleged  publication  re- 
ferred, if  it  referred  to  any  penal  offense  whatever.  (3)  Because  it  is  not 
alleged  and  pointed  out  in  the  said  bill  of  information  what  act  or  acts 
or  omissions  referred  to  in  the  said  alleged  publication,  or  any  part 
thereof,  was  disgraceful  to  the  said  John  H.  Lewis,  as  a  member  of 
society,  and  that  the  natural  consequence  of  which  said  act  was  to 
bring  him,  the  said  John  H.  Lewis,  into  contempt  among  honorable 
persons.  (4)  Because  it  is  not  alleged  in  said  bill  of  information  that  the 
alleged  publication  concerning  the  said  John  H.  Lewis,  and  imputed  to 
this  defendant,  conveyed  the  idea  that  the  said  John  H.  Lewis  was  no- 
toriously of  bad  or  infamous  character.  (6)  Because  it  is  not  alleged  and 
pointed  out  by  innuendo,  in  said  bill  of  information,  to  what  particular 
acts  of  the  said  John  H.  Lewis  the  alleged  publication  referred,  and  be- 
cause there  is  no  allegation  contained  in  said  bill  of  information  point- 
ing out  or  giving  direction  to  the  language  used  in  said  alleged  publica- 
tion.*' 

The  indictment  set  out  that  the  publication  was  made  with  intent  to 
injure  John  H.  Lewis,  and  that  it  was  a  malicious  statement  of  and  con- 
cerning the  said  John  H.  Lewis,  affecting  his  reputation,  and  then  set  out 
the  publication,  which  said  publication,  among  other  things,  embodied 
the  following:  "Of  all  the  mean,  low-down,  contemptible  thieves  that 
we  have  ever  heard  of,  this  John  Henry  Lewis  heads  the  list;  and,  to  our 
regret  and  sorrow,  we  are  forced  to  acknowledge  that  he  is  a  resident  of 
this  town;"  and  "it's  impossible  to  find  anything  we  can  compare  this 
fellow  to,  because  his  mode  of  thieving  and  stealing  discoimts  the  high- 
wayman and  midnight  burglar  100  per  cent."  The  motion  to  quash  was 
overruled  by  the  court,  and  appellant  assigns  this  action  of  tlie  court  as 
error.  The  contention  of  appellant  is  that  under  article  727,  Penal  Code 
1895,  which  more  specifically  defines  the  character  6i  libel  for  which  one 
may  be  prosecuted,  the  pleader  should  have  set  forth  one  or  more  of  said 
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grounds;  that  is,  if  the  libel  was  on  the  ground  that  it  charged  that 
prosecutor  had  been  guilty  of  some  penal  offense,  this  should  have  been 
stated  in  the  indictment;  or  if  it  was  intended  to  charge  appellant  with 
having  said  that  prosecutor  had  been  guilty  of  some  act  or  omission, 
which,  though  not  a  penal  offense,  was  disgraceful  to  him  as  a  member 
of  society,  and  the  natural  consequence  of  which  is  to  bring  him  into 
contempt  among  honorable  persons,  that  this  should  be  stated  in  the 
indictment.  This  contention  is  in  accord  with  the  decisions  of  this  court 
in  McKie  v.  State,  37  Texas  Criminal  Keports,  544,  and  Nordhaus  v. 
State,  40  Southwestern  Reporter,  804.  Taking  the  alleged  libelous 
publication  in  this  case,  the  prosecution  might  possibly  be  maintained 
under  it  on  the  first,  second,  or  fourth  subdivisions  of  article  727,  Penal 
Code,  1895,  and  the  counts  might  be  set  out  in  the  indictment  charging 
the  libel  under  all  of  said  subdivisions;  and  in  such  case  the  transaction 
could  be  conducted  on  all  of  said  counts.  Where  it  is  not  stated  in  the 
information  under  which  particular  subdivision  the  prosecution  is  to  be 
maintained,  and  the  alleged  libelous  matter,  as  in  the  present  case,  is 
voluminous,  and  susceptible  of  various  interpretations,  the  court  will  be 
left  to  grope  its  way  through  a  great  mass  of  matter  in  order  to  cull  out 
the  libelous  matter  charged;  and,  more  than  that,  appellant  would  not 
come  prepared  to  meet  the  particular  libel  which  he  was  called  upon  to 
answer.  Evidently,  the  statute  intended  something  more  than  the  bare 
statement  that  a  defendant  had  published  certain  libelous  matter  in- 
tended to  injure  another,  and  then  set  out  in  haec  verba  a  mass  of  printed 
matter  assumed  to  be  libelous.  There  is  no  difficulty  in  this  matter  if 
the  statute  be  properly  followed  in  setting  out  the  libel,  and  there  can 
be  done  in  the  submission  of  the  case,  it  was  equally  necessary  when  it 
was  presented  in  court  by  the  plea.  Though  proper,  this  charge  had  no 
to  the  first  subdivision  under  article  737,  Penal  Code  1895,  to  the  effect 
that  said  written  matter  charges  that  the  prosecutor  had  been  guilty  of 
some  penal  offense,  to  wit,  theft.  If  this  course  was  found  necessary  to 
be  done  in  the  submission  of  the  case,  it  was  equally  necessary  when  it 
was  presented  in  court  by  the  plea.  Though  proper,  this  charge  had  no 
support  in  specific  allegations  in  the  indictment. 

Appellant  further  contends  that  the  whole  of  said  paper  containing 
the  alleged  libel  should  not  have  been  admitted  in  evidence,  as  it  con- 
tained other  matter  not  pertinent  to  the  issue  submitted  by  the  court  to 
the  jury.  To  this  proposition  we  can  not  agree.  It  was  a  part  and  parcel 
of  the  same  transaction,  and,  in  connection  with  the  alleged  libelous 
matter,  would  indicate  or  show  the  animus  of  the  appellant.  It  was  a 
part  of  the  res  gestae  of  the  publication.  It  is  not  necessary  to  notice  the 
other  matters  assigned  as  error.  The  judgment  is  reversed,  and  the  pros- 
ecution ordered  dismissed. 

Reversed  and  dismissed. 
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George  Bain  v.  The  State. 

No.  1467.    Decided  February  2^  1898. 

1.  Ckrrying  Pistol— Defendant  as  Wltnese—Cromhezamlnation  and  Im- 

peachment. 

On  a  trial  for  unlawfully  carrying  a  pistol,  where  defendant  becomes  a  witness 
in  his  own  behalf,  it  is  not  competent  for  the  State  to  ask  him  if  it  is  not  a  fact 
that  he  has  been  charged,  in  a  number  of  instances,  with  a  like  offense,  llie  fact  that 
a  man  unlawfully  carries  a  pistol  can  not  affect  to  bar  his  credibility  as  a  witness. 

2.  Same— Traveler. 

On  a  prosecution  for  unlawfully  carrying  a  pistol,  where  it  apepared  that  defend- 
ant lived  in  M.  County,  thirty-five  miles  on  a  direct  line  to  the  point  of  destination, 
where  he  arrived  at  1  o'clock,  remained  over  night,  and  returned  home  next  day. 
Held,  he  was  evidently  a  traveler. 

S,    Same— Suggestion  to  Legislature  to  Define  the  Statutory  Word  <<TraT- 

eler." 
In  view  of  the  fact  that  the  decisions  as  to  what  constitutes  a  traveler  are  not 
harmonious,  and  the  further  fact  that  to  give  the  word  a  liberal  construction  or 
definition  would,  in  a  great  measure,  tend  to  defeat  the  purpose  of  the  law  against 
carrying  a  pistol,  it  is  suggested  that  the  Legislature  define  what  is  meant  by  the 
word  "traveler." 

Appeal  from  the  County  Court  of  Motley.  Tried  below  before  Hon. 
A.  E.  Andebson,  County  Judge. 

Appeal  from  a  conviction  for  unlawfully  carrying  a  pistol;  penalty, 
a  fine  of  $35. 

The  opinion  states  the  case. 

W.  M,  Smithy  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

nENDERSON",  Judge. — Appellant  was  convicted  of  carrying  a  pistol, 
and  his  punishment  assessed  at  a  fine  of  $35 ;  hence  this  appeal. 

Upon  the  trial,  the  defendant  being  on  the  stand  as  a  witness  in  his 
own  behalf,  the  State  asked  him  "if  it  is  not  a  fact  that  you  have  been 
heretofore  charged,  in  a  number  of  instances,  in  this  county,  with  like 
offense?"  to  which  he  replied,  'T  have  been  charged  before  with  like 
offenses ;  I  don't  know  how  many  times."  This  evidence  was  clearly  in- 
admissible. The  fact  that  a  man  unlawfully  carries  a  pistol  is  no  bar 
upon  his  credibility  as  a  witness.  The  lowest  penalty  attached  to  this 
offense  is  a  fine  of  $25.  The  jury  assessed  a  fine  of  $35.  This  illegal 
testimony  may  have  caused  this  result.  The  defense  was  that  appellant 
was  a  traveler.  It  appears  from  the  record  that  he  lived  in  Motley 
County,  about  thirty-five  miles  on  a  direct  line  from  Childress,  the  point 
of  his  destination,  and  in  going  to  which  place  on  this  journey  he  passed 
through  portions  of  several  counties.  He  arrived  at  Childress  about  1 
o'clock  in  the  day,  and  remained  over  night,  returning  home  the  next 
day.     Unquestionably,  this  raised  the  issue  whether  or  not  he  was  a 
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traveler  at  the  time  he  was  charged  with  carrying  the  pistol.  The  il- 
legal evidence  may  have  induced  the  jury,  notwithstanding  they  might 
have  helieved  he  was  a  traveler,  to  find  against  him  because  of  his  habit 
of  carrying  pistol©. 

Under  the  circumstances  of  this  case,  we  believe  the  defendant 
had  a  good  defense.  He  was  evidently  a  traveler.  We  are  aware 
that  the  decisions  upon  this  point  are  not  harmonious.  See  Darby 
v.  State, '23  Texas  Crim.  App.,  407;  Price  v.  State,  34  Texas  Crim. 
Rep.,  102;  Stanfield  v.  State  (Texas  Crim.  App.),  34  S.  W.  Rep., 
116;  Eubanks  v.  State  (Texas  Crim.  App.),  40  S.  W.  Rep.,  973;  Stay- 
place."  See  Cent.  Diet.;  Webst.  Diet.  By  this  term,  construed  under 
the  statute,  who  is  a  traveler.  The  statute  uses  the  term  "traveler/' 
and  exempts  all  such  from  liability  or  punishment  for  carrying  a  pistol. 
The  general  definition  of  a  "traveler,"  in  the  dictionaries,  is  "one  who 
travels  in  any  way;  one  who  makes  a  journey,  or  who  goes  from  place  to 
place."  See  Cent.  Diet.;  Webst.  Diet.  By  this  term,  construed  under 
its  ordinary  meaning,  almost  anyone  who  goes  from  place  to  place  would 
be  exempt  from  the  operation  of  the  law.  We  do  not  understand,  how- 
ever, that  it  was  the  object  of  the  lawmakers  to  place  this  liberal  con- 
struction on  the  statute  by  the  use  of  this  term.  Article  9,  Penal  Code 
1895,  requires:  "All  oflfenses  shall  be  plainly  defined,  and  the  import  of 
the  language  shall  be  construed  without  regard  to  the  distinction  usually 
made  between  the  construction  of  penal  laws  and  laws  upon  other  sub- 
jects, and  no  person  shall  be  punished  for  an  offense  which  is  not  made 
penal  by  the  plain  import  of  the  words."  Article  25,  Code  Criminal 
Procedure,  1895,  provides:  "The  provisions  of  this  code  shall  be  liber- 
ally construed  so  as  to  attain  the  objects  intended  by  the  Legislature,  the 
prevention  and  suppression  and  punishment  of  crime."  If  the  liberal 
definition  is  given  to  the  word  "traveler,"  almost  every  person  who  goes 
from  one  place  to  another  may  be  considered  a  traveler.  If  a  statutory 
interpretation  or  construction  is  enforced,  it  is  difficult,  under  the  defini- 
tion, to  determine  who  is  a  traveler.  We  would  suggest,  in  this  state  of 
uncertainty,  that  the  Legislature  define  what  is  meant  by  a  "traveler." 
For  the  error  above  pointed  out,  the  judgment  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 
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J.  R.  Sims  v.  The  State. 

No.  1437.    Decided  Februaxy  23,  1896. 

1.  Murdex^ETidence— Bepntation  of  Deceased. 

On  a  trial  for  murder,  the  reputation  of  deceased  as  a  peaceable  and  inoffensive 
man  is  admissible,  where  defendant  has  introduced  eridence  of  threats  made  against 
him  by  deceased. 

2.  Same. 

On  a  trial  for  murder,  where  evidence  of  the  reputation  of  deceased  for  honesty 
and  integrity  was  admitted  without  objection,  but  was  afterwards  stricken  out  on 
motion.  Held,  no  error  was  predicable. 

3.  Same— Defense  of  Property— Letter  of  Third  Party  as  Evidence. 

On  a  trial  for  murder,  which  occurred  in  a  dispute  between  the  parties  over  the 
right  to  the  possession  of  a  fence  and  strip  of  land,  a  letter  from  a  third  party  en- 
titled to  the  land,  which  recognized  the  deceased's  right  of  possession,  was  inad* 
missible  against  the  defendant,  who,  at  the  time  of  the  killing,  was,  as  agent  of  an- 
other, in  actual  possession,  and  killed  the  deceased  to  prevent  him  from  obtaining 
possession  of  the  land;  defendant  having  no  knowledge  of  said  letter  or  that  such 
third  party  had  a  right  to  convey  the  land. 

4.  Same— Arg^oment  of  Counsel. 

Under  the  facts  stated  in  the  preceding  paragraph,  it  is  readily  perceivable  what 
injury  could  be  done  defendant  by  permitting  the  prosecuting  attorney  to  contend, 
as  he  did  in  argument,  that  the  possession  of  defendant  was  not  a  legal  possession, 
and  that  he  could  not  therefore  maintain  his  right  to  defend  against  an  encroach- 
ment upon  it. 

5.  Witness— Impeachment. 

Where  a  witness  denies  that  he  approached  a  State's  witness  and  told  him  that 
defendant  was  a  particular  friend  of  his,  and  that  he  wished  the  witness  would  be  as 
light  on  defendant  as  possible;  that  he  would  never  lose  anything  by  it;  Held,  it  was 
admissible,  as  going  to  his  credit,  to  show  he  had  made  the  statement  imputed  to 
him. 

6.  Charge— Defense  of  Property— Good  Paith— Title— Possession. 

Upon  the  facts  as  stated  in  paragraph  3,  supra,  it  was  error  for  the  court  to 
charge  the  jury,  that  in  determining  the  guilt  of  defendant  they  could  not  consider 
the  question  of  the  title  to  the  land,  but  that  they  could  only  consider  such  title  upon 
the  question  of  defendant's  good  faith  in  defending  against  the  unlawful  attack  of  de- 
ceased upon  the  fence.  Under  the  facts  stated,  it  was  error  to  admit  evidence  to 
show  title  in  the  deceased,  the  issue  being  one  of  right  of  possession  alone. 

7.  Same— Charge— Abandonment  by  Defendant. 

On  a  trial  for  murder,  where  the  killing  occurred  over  a  dispute  about  a  strip  of 
land  and  the  building  and  removal  of  a  fence,  and  it  was  in  evidence  that  defendant 
told  deceased  that  he  could  build  the  fence  over  on  the  land,  and  that  he,  defend- 
ant, would  not  bother  him  because  he  was  an  old  man,  but  that  if  he  did  build  the 
fence,  he  (defendant)  would  tear  it  down  as  he  intended  to  hold  possession  of  the 
land;  Held,  it  was  error  for  the  court,  upon  such  facts,  to  predicate  a  charge  upon  the 
theory  of  an  abandonment  of  the  land  by  defendant. 

8.  Defense  of  Property. 

On  a  trial  for  murder,  where  the  killing  was  in  defense  of  property,  and  the  proof 
established  the  actual  possession  of  the  property  in  the  defendant,  a  conviction  would 
not  be  authorized  unless  it  was  shown,'  beyond  a  reasonable  doubt,  that  defendant's 
life  was  not  imperiled  by  an  attack  then  being  made  or  about  to  be  made  on  him  by 
deceased,  or  that  he  slew  the  deceased  when  he  could  have  prevented  the  attack  upon 
and  the  taking  possession  of  the  property  by  deceased  by  other  means  short  of  homi- 
cide. 
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9.    Same. 

One  in  actual  possession  of  land  may  kill  another,  who  with  several  employes  to 
help  him  is  actually  pulling  down  a  fence  upon  the  land,  which  he  has  forbidden  him 
to  do,  and  especially  where  deceased  has  a  shotgun  in  easy  reach  with  which  to  pre- 
vent defendant  from  interfering  with  him,  and  where  there  are  no  other  means  but 
to  kill  in  order  to  prevent  accused  from  obtaining  possession  of  the  land.  Where 
such  an  overt  act  is  committed  under  such  circumstances  an  emergency  is  created 
which  authorizes  defendant  to  act  both  to  prevent  the  destruction  of  his  property, 
and  to  save  his  own  life. 

Appeal  from  the  District  Court  of  Victoria.  Tried  below  before  Hon. 
James  C.  Wilson. 

Appeal  from  a  conviction  for  manslaughter;  penalty,  four  years  im- 
prisonment in  the  penitentiary. 

This  is  the  second  appeal  in  this  case.  See  Sims  v.  State,  36  Texas 
Criminal  Reports,  164. 

The  facts  are  repeated  in  the  opinion. 

A.  B,  &  W.  W.  PeticolaSy  Kearby  &  MusBy  and  Harris,  Etheridge  ik 
Knight,  for  appellant. — The  court  erred  in  submitting  to  the  jury  the 
question  as  to  whether  or  not  Clark,  under  whose  authority  the  appellant 
was  acting  at  the  time  of  the  homicide,  was  in  the  legal  possession  of  the 
disputed  strip  of  land,  the  evidence  in  support  of  such  possession  by 
Clark  being  undisputed. 

The  court,  in  violation  of  the  opinion  in  this  case  on  former  appeal, 
refused  an  instruction,  requested  by  the  appellant,  to  the  effect  that  the 
undisputed  evidence  showed  that  Clark  was  in  the  legal  possession  of  the 
land  in  dispute,  and  that  appellant  as  his  agent  was  entitled  to  defend  it, 
and  submitted  the  question  of  the  legal  possession  of  the  land  as  an  issue 
of  fact  to  the  jury,  to  all  of  which  the  appellant  excepted  at  the  time  and 
afterwards  complained  in  a  motion  for  a  new  trial  and  in  assignments 
of  error.  The  appellant  also  requested  the  court  to  charge  that  deceased 
was  not  in  legal  possession  on  the  day  of  the  homicide,  and  that  any 
violent  attempt  by  him  to  secure  possession  would  be  unlawful,  which 
was  refused.  Sims  v.  State,  36  Texas  Crim.  Rep.,  164;  Lilly  v.  State, 
20  Texas  Crim.  App.,  1;  White's  Ann.  Code,  1170. 

The  court  erred  in  extending  the  inquiry  into  the  title  and  right  to 
the  possession  of  the  land,  and  in  permitting  R.  M.  Henderson,  the  sur- 
veyor, to  testify  that  he  ascertained  by  survey  that  the  disputed  strip 
belonged  to  the  deceased,  and  in  permitting  Louis  Foester  to  testify  to 
facts  tending  to  show  the  same  thing,  because  under  the  law  the  only 
material  inquiry  was  in  respect  to  the  actual  legal  possession  of  the  land. 
Sims  v.  State,  36  Texas  Crim.  Rep.,  154;  Behrens  v.  State,  14  Texas 
Crim.  App.,  121. 

The  court  ha^^ng  admitted  evidence  in  relation  to  the  title  to  the 
land,  over  the  objection  of  the  appellant,  erred  in  charging  the  jury  that 
such  evidence  could  only  be  considered  in  determining  the  good  faith  of 
the  appellant  in  the  defense  of  an  unlawful  and  violent  attack  on  the 
said  fence  by  the  deceased,  etc.,  and  in  refusing  to  charge,  as  requested 
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by  appellant,  that  such  title  might  be  considered  in  determining  whether 
Clark  was  in  the  legal  possession  of  the  land  or  not.  Penal  Code,  art. 
680;  25  Am.  and  Eng.  Enc.  of  Law,  p.  646;  2  Greenl.  on  Ev.,  Kedf.  ed., 
sees.  614,  618. 

The  court  erred  in  charging  the  jury  that  the  title  to  the  disputed 
property  could  only  be  considered  in  determining  whether  or  not  the 
appellant  acted  in  good  faith  in  the  defense  of  an  unlawful  and  violent 
attack  upon  said  fence  by  the  deceased,  or  otherwise,  and  in  refusing  to 
define  what  was  meant  by  good  faith  when  so  requested  by  the  appellant; 
and  in  also  refusing  to  charge,  at  the  request  of  the  appellant,  that  knowl- 
edge on  the  part  of  Sims  that  deceased  was  the  true  owner  of  the  property 
in  dispute  and  entitled  to  possession  would  not  constitute  bad  faith,  and 
would  not  abridge  his  right  to  defend  a  legal  possession. 

The  court  having,  over  the  objection  of  the  appellant,  pntered  into  a 
full  and  complete  inquiry  into  the  title  to  the  premises  in  controversy 
and  the  right  to  the  possession  thereof,  erred  in  limiting  the  evidence  so 
introduced  to  the  sole  question  of  the  appellant's  good  faith,  and  in  re- 
fusing to  inform  the  jury  that  if  Clark  had  title  and  right  of  possession 
it  might  also  be  considered  in  determining  the  question  whether  or  not 
he  had  a  legal  possession,  because  title  can  always  be  proven  to  show  the 
character  of  the  possession.  26  Am.  and  Eng.  Enc.  of  Law,  646;  Parker 
v.  Wallis,  60  Ind.,  16,  45  Am.  Bep.,  703. 

The  court  erred  in  allowing  the  State  to  introduce  in  evidence,  over 
the  objection  of  appellant,  the  letter  of  George  H.  Scithers  to  Louis 
Foester  of  August  16,  1893,  in  which  the  writer  acknowledged  that  the 
deceased  was  the  owner  of  the  disputed  property,  and  that  the  invest- 
ment company  claimed  no  interest  therein,  because  the  letter  was  not 
authenticated  and  was  hearsay,  and  not  binding  on  Clark  or  appellant. 

The  court  erred  in  refusing  to  charge  the  jury,  as  requested  by  the 
appellant,  that  they  should  not  consider  the  letter  from  Scithers  to  the 
deceased,  if  the  Phillips  Investment  Company  had  never  acquired  title 
to  the  disputed  strip  from  Clark,  and  if  at  the  time  it  was  written  Clark 
was  in  the  legal  possession  of  the  property  to  which  it  related,  claiming 
the  same  under  his  original  title. 

To  the  above,  we  wish  to  call  special  attention  to  the  omission  of  the 
court  to  charge  on  the  doctrine  of  appearances  and  reasonable  doubt  in 
defining  the  law  respecting  homicide  in  defense  of  property.  The  statute 
provides:  "Homicide  is  justifiable  also  in  the  protection  of  the  person 
or  property  against  any  other  unlawful  or  violent  attack  besides  those 
mentioned  in  the  preceding  article,  and  in  such  cases,  all  other  means 
must  be  resorted  to  for  the  prevention  of  the  injury,*'  etc.  Kev.  Stats., 
art.  672. 

Suppose  it  reasonably  appears  to  the  mind  of  a  defendant  whose  judg- 
ment is  unbalanced  by  reason  of  a  violent  and  unlawful  attack  upon  his 
posssession,  that  there  are  no  other  means  available  by  which  to  vindicate 
his  possession  and  prevent  the  injury  save  by  taking  of  life,  and  acting 
upon  such  appearances  the  defendant  does  take  life,  is  he  guilty  of  any 
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oflfense?  We  think  not.  The  law  does  not  require  of  a  defendant  in  a 
grave  emergency  arising  without  his  fault  that  he  should  be  required  to 
act  upon  the  facts  as  they  really  exist,  but  it  only  requires  that  he  should 
act  upon  the  facts  as  they  present  themselves  to  his  mind  in  the  perilous 
situation  in  which  he  is  placed.  What  is  apparent  is  to  him  real.  The 
court  charged  this  law  in  relation  to  the  defense  of  the  person,  but  de- 
clined to  charge  it  in  respect  to  the  defense  based  on  defense  of  prop- 
erty, and  the  omission  of  the  charge  in  the  one  instance,  in  connection 
with  the  giving  of  it  in  the  other,  doubtless  impressed  the  jury  that  if  the 
appellant  could  have  resorted  to  any  other  means  and  avoided  the  homi- 
cide it  was  his  duty  to  do  so,  although  such  means  may  not  have  been 
reasonably  suggested  to  him  at  the  time  and  under  the  circumstances  of 
the  homicide.  The  court  charged  the  jury  that  if  appellant  killed  de- 
ceased for  the*  purpose  of  repelling  an  unlawful  and  violent  attack  and 
preventing  the  removal  of  the  fence,  he  should  be  acquitted  if  **he  re- 
sorted to  all  such  other  means  as  was  in  his  power  at  that  time  to  repel 
such  attack  and  prevent  the  removal  of  said  fence.'* 

Eeviewing  the  facts  in  the  light  of  the  testimony  of  some  of  the  wit- 
nesses for  the  State,  it  may  have  appeared  to  the  jury  that  the  appellant 
acted  without  first  resorting  to  all  other  means  in  his  power,  but  if  at 
the  time  it  reasonably  appeared  to  the  appellant  that  he  had  exhausted 
all  other  means,  and  that  nothing  else  was  left  except  the  force  used,  he 
should  have  been  acquitted,  and  charges  to  this  effect  were  refused  by  the 
court.  We  contend  that  the  evidence  is  wholly  insufficient  to  support 
the  verdict. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HENDERSON",  Jttdge. — Appellant  was  convicted  of  manslaughter, 
and  his  punishment  assessed  at  four  years  in  the  penitentiary;  hence 
this  appeal. 

This  IS  the  second  appeal  in  this  case,  appellant  having  previously  been 
convicted  of  murder  in  the  second  degree,  and  the  case  was  reversed  at 
the  Austin  term,  1896,  of  this  court.  For  a  report  of  the  case,  see  36 
Texas  Criminal  Reports,  154.  The  facts  connected  with  the  case  are  in 
the  main  as  developed  at  the  former  trial,  and  we  quote  substantially 
therefrom,  as  follows:  "The  facts  of  this  case  show  that  the  homicide 
occurred  in  regard  to  a  dispute  as  to  some  200  or  300  acres  of  land.  Said 
land  was  situated  in  Calhoun  County,  Texas,  and  was  in  the  pasture  of 
one  H.  C.  Clark,  who  resided  at  Dallas,  Texas.  The  defendant,  J.  R. 
Sims,  was  his  manager  on  his  ranch  in  Calhoun  County.  It  appears  that 
the  pasture  of  said  Clark  and  the  deceased,  Foester,  joined,  being  sep- 
arated by  a  line  of  fencing  between  the  two;  said  fence  line  having  been 
placed  there  by  Clark,  or  those  from  whom  he  purchased,  some  years 
before  the  homicide.  The  deceased  claimed  that  the  fence  was  not  on 
the  correct  line,  and  that  there  were  some  200  or  300  acres  of  land  be- 
longing to  him  in  Clark's  pasture.    This  question  as  to  boundaries  seems 
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to  have  arisen  in  the  spring  of  the  year  1894,  and  the  homicide  occurred 
on  the  2d  of  October  of  that  year.  The  deceased  claimed  the  land,  and 
insisted  on  moving  the  fence  on  the  tme  line  as  claimed  by  him.  This 
Clark  declined  to  agree  to,  bnt  it  seems,  however,  that  at  one  time  he 
was  willing  to  surrender  the  300  acres  on  that  side  of  the  pasture,  pro- 
vided the  deceased  would  give  him  50  acres  adjoining  his  pasture  at 
another  place,  so  that  he  could  straighten  his  line  of  fencing.  The  de- 
ceased refused  to  agree  to  this.  The  deceased  on  several  occasions  urged 
the  removal  of  the  fence,  and  said  a  month  or  two  before  the  homicide 
that  he  was  going  to  move  it  at  all  hazards.  He  was  told  that,  if  it  was 
his  land,  he  ought  to  sue  for  it;  but  he  insisted  that  it  was  his,  and  he 
would  move  the  fence  and  take  his  land  anyhow.  Clark,  shortly  before 
the  homicide,  wrote  the  defendant,  his  manager,  a  letter,  dated  from 
Dallas,  in  which  he  told  him  substantially  not  to  permit  Foster  to  move 
the  fence  or  get  possession  of  the  land,  and  directed  him  Ho  hold  the 
same  in  a  mild  but  as  firm  a  manner  as  possible.'  A  few  days  before  the 
homicide,  the  deceased  sent  some  hands  over  into  the  pasture  of  Clark, 
to  dig  post  holes.  They  dug  a  number,  preparatory  to  moving  the  fence 
up  on  that  line.  The  defendant  saw  them,  and  forbade  their  digging 
any  more  holes,  and  required  them  to  get  out  of  his  pasture.  On  the 
morning  of  the  2d  of  October,  1894,  about  8  or  9  o^clock,  deceased,  with 
some  three  or  four  hands,  came  to  the  line  of  fence  in  question,  for  the 
purpose  of  taking  it  down  and  moving  it  on  the  line  in  Clark's  pasture, 
BS  claimed  by  him.  The  hands  preceded  the  deceased  there  in  a  wagon. 
He  came  on  a  little  while  afterwards,  riding  horseback,  accompanied  by 
one  Peter  Barnes,  and  was  carrpng  his  double-barreled,  breech-loading 
shotgun.  About  the  time  he  arrived  the  defendant  also  came  up  to  the 
line  of  fence,  and  they  spoke  to  each  other.  As  to  the  facts  immediately 
attending  the  homicide,  the  State's  witnesses,  some  three  or  four  in 
number,  give  substantially  the  same  account,  while  the  defendant  alone, 
in  his  testimony,  gives  a  different  account  of  the  matter.''  "We  quote 
from  the  testimony  of  Peter  Barnes,  who  was  a  principal  State's  wit- 
ness, as  given  on  this  trial,  as  follows:  "He  [Foster]  rode  up  to  the  fence. 
The  men  were  standing  there  when  we  got  there.  Mr.  Sims  got  there 
before  we  rode  up.  Mr.  Foster  says:  ^Good  morning,  boys;  why  are  you 
not  at  work?'  They  made  the  remark  that  they  were  waiting  'for  Peter; 
Peter  told  us  to  wait  for  him.'  He  said,  *A11  right,'  and  said  ^Good  morn- 
ing, Mr.  Sims.'  And  Sims  says:  'Good  morning,  Mr.  Foster;  are  your 
folks  all  well?'  Foster  says:  'Boys,  it's  time  for  you  all  to  go  to  work.' 
I  was  on  my  horse,  and  he  told  me  to  get  down,  and  take  the  fence  down, 
and  go  to  work.  J  had  the  pinchers  in  my  hand.  I  got  down,  and  went 
to  the  fence.  And  Sims  says:  'Don't  you  touch  that  fence;'  and  I  said 
to  Foster:  'Sims  says  not  to  take  that  fence  down.'  I  did  not  bother  the 
fence.  Foster  says:  'I  have  got  you  hired;  I  want  you  to  take  it  down.' 
I  said  I  wanted  the  law  on  my  side.  'If  you  will  pull  the  fence  down,  I 
will  go  over.'  He  walked  up  to  the  fence,  and  laid  his  gun  on  the  ground. 
38  Texas  Crim.  App.— 41 


GooqIc 


Digitized  by  VjOOQ 


642  38th  Texas  Gbiminal  Sepobts.  [Dallas, 

He  had  the  gun  across  his  lap.  He  took  the  reins  over  his  horse's  head, 
iand  turned  him  loose.  When  he  had  laid  his  gun  down,  he  walked  to  the 
post,  knelt  down,  lit  his  pipe  and  began  to- smoke.  Mr.  Sims  says:  ^Mr. 
Foster,  you  can't  come  over  this  fence.  You  can  build  no  fence  over 
here.  I  was  instructed  by  Mr.  Dallas  Clark.  I  am  a  poor  man,  and  work 
for  my  living;  if  I  do  not  do  as  1  am  instructed,  another  will  get  my 
place.'  Mr.  Foster  said:  *Will  you  get  into  trouble  for  another  man?' 
and  asked  Sims,  'Where  are  your  papers?'  Sims  said:  *I  have  none.* 
Foster  said :  *I  have  mine  at  the  house,  and  can  show  them.'  Foster  said: 
1  do  not  want  anything  but  my  own.  I  want  to  take  this  wire  down, 
drive  over,  and  put  up  posts,  and  take  down  just  as  much  fence  in  one 
day  so  that  our  cattle  won't  mix.  You  have  had  my  land  long  enough ; 
I  want  to  use  it  myself.'  Sims  says:  'I  told  you,  you  can't  come  over/ 
The  old  man  walked  to  the  post,  where  he  laid  his  gun  down.  He  laid  it 
right  under  the  fence.  We  walked  to  the  other  post.  Sims  rode  from  one 
post  to  the  other.  Mr.  Sims  turned  his  horse's  head  to  Port  Lavaca,  put 
his  hand  on  the  post,  and  said:  *You  can't  come  over  here.'  Mr.  Foster 
said :  T  am  going  to  build  my  fence.  I  do  not  want  Clark's  land.'  Sims 
said:  *You  can  build  the  fence.  I  won't  bother  you;  but,  Mr.  Foster, 
let  me  tell  you :  if  you  were  not  so  old  a  man,  I  would  show  you  what  I 
would  do  with  you.  You  are  too  old  a  man.'  Mr.  Foster  said:  'Well,  I 
am  an  old  man,  it  is  true.'  Mr.  Sims  had  his  hand  on  the  post,  looking 
right  at  him,  and  remarked :  *If  you  build  the  fence,  I  will  tear  it  down/ 
Mr.  Foster  said:  'Don't  you  know  the  law  about  tearing  down  fences?* 
1  said  to  Sims:  'If  you  will  tear  it  down,  please  do  not  tear  it  down  too 
close;  cut  it  down  far  enough  behind  so  that  it  will  not  slack.'  Mr. 
Foster  said :  'The  idea  of  you  saying  if  I  was  not  an  old  man !  You  would 
not  fight  a  fly.'  He  was  pulling  the  top  staple.  He  was  pulling  with 
both  hands.  He  stooped  down,  had  the  pinchers  in  his  hand,  and  was 
pulling  the  second  staple,  facing  south.  He  had  on  a  wide-brim  hat.  I 
heard  Lawrence  at  my  back  say,  'Look  out,  Peter.'  Had  my  bridle  reins 
on  my  arm,  and  the  wire  fence  cut  me  in  the  hand.  My  horse  pulled 
back.  I  looked  around,  turned  my  head,  and  looked  right  into  the  barrel 
of  the  pistol;  and,  before  I  could  say  a  word,  the  old  man  jumped  right 
straight  up  and  fell.     Sims  had  shot  him." 

The  first  bill  of  exceptions  raises  the  question  as  to  the  admissibility 
of  the  character  of  deceased  as  being  a  peaceable  and  inoffensive  man. 
It  is  shown  by  the  bill  that  said  testimony  was  admitted  after  defendant 
had  introduced  evidence  of  threats  made  by  the  deceased  against  him. 
We  think  the  action  of  the  court  in  this  respect  was  proper.  See  Russell 
V.  State,  11  Texas  Crim.  App.,  288.  It  also  appears  that  the  testimony 
as  to  the  deceased's  character  for  honesty  and  integrity  was  admitted, 
but  this  was  without  objection.  On  motion,  it  was  stricken  out  by  the 
court.     In  this  there  was  no  error. 

Appellant  reserved  a  bill  of  exceptions  to  the  admission  of  a  certain 
letter  purporting  to  have  been  written  by  one  Qeorge  H.  Scithers,  on 
behalf  of  the  Phillips  Investment  Company.     Said  letter  bears  date  Au- 
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gust  16, 1893,  and  in  effect  recognizes  the  right  of  Foster  to  the  disputed 
strip  of  land,  which  was  the  cause  of  the  homicide.  In  this  connection 
it  will  be  noted  that  it  was  shown  that  some  time  previous  to  this  the 
Garcia  survey  had  been  conveyed  by  Clark  to  the  Phillips  Investment 
Company.  On  some  information  derived  by  the  Phillips  Investment 
Company  that  the  strip  on  the  west  or  southwest  boundary  of  said  Garcia 
survey  was  in  dispute  between  Foster  and  Clark,  they  required  Clark  to 
make  them  another  deed,  including  some  other  adjacent  land,  eliminating 
the  disputed  strip.  Clark's  later  deed  to  them  included  merely  6000 
acres  of  the  Garcia  survey;  and,  in  connection  with  the  disputed  strip, 
it  was  claimed  by  him  that  said  survey  exceeded  6000  acres  of  land.  The 
effect  of  the  second  deed  was  to  leave  in  Clark  the  disputed  strip;  and  it 
was  so  understood  at  the  time  the  second  deed  was  made,  and  was  sub- 
sequent to  the  homicide  reconveyed  to  Clark  by  the  investment  company- 
It  will  also  be  noted  that  there  was  no  change  in  possession  at  the  time 
of  the  conveyances  by  Clark  to  the  investment  company.  He  still  re- 
tained the  possession  of  the  portion  conveyed  to  the  Phillips  Invest- 
ment Company  under  a  lease  from  them,  and  still  retained  possession  of 
the  disputed  strip  in  his  own  right.  There  is  further  evidence  to  show 
that,  prior  to  the  homicide,  Sims  was  not  made  aware  of  this  letter  or  its 
contents.  Appellant  assigns  a  great  number  of  objections  to  the  admis- 
sion of  this  testimony,  but  it  will  only  be  necessary  to  notice  a  few. 

Under  our  understanding  of  the  evidence  in  regard  to  this  matter,  the 
title  to  this  strip  of  land,  as  between  Clark  and  the  Phillips  Investment 
Company,  remained  in  Clark,  who  already  had  possession  and  retained 
possession.  This  being  the  case,  we  can  not  comprehend  how  the  invest- 
ment company  could  dispose  of  Clark's  land,  or  give  Foster  any  right  to 
the  strip  in  question,  or  any  right  to  the  possession  thereof.  There  is 
no  privity  between  Clark  and  the  investment  company  so  far  as  the  dis- 
puted strip  in  question,  and  the  investment  company  had  no  more  right 
to  dispose  of  it  than  any  other  party.  But  concede  that  the  investment 
company  had  the  right  to  confer  title  in  Foster,  and  give  him  the  right 
of  possession;  Sims  was  not  aware  of  it.  He  was  in  possession,  and  the 
matters  must  be  viewed  from  his  standpoint,  and  not  in  the  light  of  some 
secret  understanding  between  the  investment  company  and  Foster.  The 
question  of  possession  was  the  only  one  that  could  be  said  to  be  in  issue 
at  all  in  this  case ;  and  under  the  circumstances,  as  between  the  invest- 
ment company  and  Clark  (Clark  having  possession  of  this  strip),  he 
woidd  have  had  the  right  to  have  resisted  an  encroachment  thereon  from 
the  investment  company  itself. 

The  evil  effect  of  this  testimony  is  made  manifest  by  another  bill  of 
exceptions  contained  in  the  record,  which  was  reserved  to  the  argument 
of  the  prosecution  in  regard  to  this  matter.  The  State  contended  in 
the  argument  that  the  Phillips  Investment  Company,  according  to  the 
terms  of  said  letter,  had  relinquished  its  title  to  said  disputed  strip  to 
the  deceased,  and  recognized  his  right  as  superior.  Under  this  line  of 
argument,  which  was  excepted  to,  the  jury  would  be  liable  to  infer  that 
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the  possession  of  defendant  was  not  a  legal  possession,  and  that  he  could 
not,  therefore,  maintain  his  right  to  defend  an  encroachment  thereon  as 
if  he  had  the  legal  right  of  possession  to  said  disputed  strip.  This  is 
particularly  apparent  when  viewed  in  the  light  of  the  court's  charge  on 
this  subject.  By  said  charge,  the  jury  were  instructed  that  they  could 
not  consider  the  title  to  the  land  in  the  case  in  determining  the  guilt  of 
the  defendant,  but  could  consider  it  as  a  circumstance  in  determining 
whether  he  acted  in  good  faith  in  the  defense  of  an  unlawful  and  violent 
attack  upon  said  fence  by  the  deceased.  Let  us  suppose  that  he  did  not 
act  in  good  faith;  then  what  about  determining  his  guilt?  How  is  it 
possible  for  the  jury  to  pass  upon  the  good  faith  of  the  defendant  with 
Teference  to  the  land  disconnected  with  the  subject  of  guilt?  Again, 
suppose  the  jury  should  believe  from  the  letter  that  the  title  to  the  dis- 
puted strip  was  in  Foster.  Now,  then,  they  could  look  to  that  fact  in 
passing  upon  the  good  faith  of  the  defendant  in  defending  his  possession 
of  the  premises.  We  think  these  propositions  demonstrate  the  inadmis- 
fiibility  of  the  evidence,  the  remarks  of  the  counsel,  and  the  error  in  the 
charge  of  the  court. 

Doubtless,  for  the  purpose  of  impeaching  the  witness  Peter  Barnes, 
the  defendant  asked  him  if  he  did  not  tell  one  S.  A.  Drody  (naming  the 
time  and  place)  that  he  could  have  told  a  great  deal  about  the  esse  in 
the  examining  trial  in  favor  of  Sims  if  Sims*  lawyer  had  asked  him  about 
it,  to  which  he  replied  that  he  made  no  such  statement.  And  defendant 
f  uri:her  asked  him  "if  he  did  not  tell  Drody  that  Poster  told  Sims,  at  the 
time  of  the  homicide,  he  would  not  fight  a  fly,  and  then  shook  his  fist  in 
Sims'  face,  and,  at  the  time  Foster  was  shot,  he  did  not  know  whether 
Foster  was  reaching  for  his  gun  or  not,"  to  which  the  witness  answered 
''^that  no  such  conversation  occurred."  The  State  was  then  permitted, 
over  the  objections  of  the  appellant,  to  prove  by  said  Barnes  that  he  had 
a  conversation  with  Drody,  at  the  time  and  place  inquired  about,  in  which 
Drody  said  to  him :  'Teter,  Mr.  Sims  is  a  particular  friend  of  mine.  I 
wish  you  would  be  just  as  light  on  him  as  possible" — ^to  which  the  witness 
replied :  '*I  never  had  nothing  in  particular  against  Mr.  Sims,  but  I  must 
tell  the  truth  about  this  killing."  Drody  then  said:  'TTou  will  never  lose 
anything  by  it.  Mr.  Sims  will  always  be  a  friend  of  yours,  and  help  you 
as  far  as  he  can  in  any  trouble  you  may  get  into,"  etc.  While  this  testi- 
mony was  not  introduced  in  the  regular  way,  yet,  Drody  having  been  sub- 
sequently placed  on  the  stand,  the  testimony  was  admissible  simply  as 
going  to  his  credit. 

A  good  deal  of  testimony  was  introduced  with  reference  to  surreys 
made  on  the  premises,  and  with  reference  to  the  claim  of  Foster  to  the 
disputed  strip  of  ground,  for  the  purpose  of  showing  title  in  Foster.  All 
of  these  facts  were  inadmissible  for  such  a  purpose. 

Nor  should  the  court  have  submitted,  as  he  did,  the  issue  of  possession 
or  abandonment  of  possession  on  the  part  of  the  defendant.  The  law 
should  have  been  applied  to  the  case  then  before  the  court.  The  fact 
that  appellant  was  in  the  actual  possession  of  the  strip  of  land  over 
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which  this  homicide  occurred  is  undisputed  hy  any  evidence  in  the 
record.  In  the  instruction  by  the  court,  the  legality  of  appellant's  pos- 
session should  have  been  assumed  as  a  fact,  because  it  was  the  foundation 
of  his  defense.  As  to  the  abandonment  of  possession,  the  court  gave  the 
following  instruction  to  the  jury:  "If,  however,  you  find  from  the  evi- 
dence that  the  defendant  was  not  in  the  legal  possession  of  said  fence, 
or  if  he  once  had  such  possession  of  said  fence,  and  afterwards  abandoned 
the  same,  prior  to  the  time  of  the  killing  of  the  deceased  (if  you  believe 
he  was  killed),  then,  and  in  either  or  both  of  such  events,  he  could  not 
justify  himself  in  killing  the  deceased  to  prevent  such  attack  upon  or  re- 
moval of  said  fence  by  the  deceased/'  We  presume  that  the  court  predi- 
cated this  charge  upon  certain  testimony  of  one  Peter  Barnes.  The  ex- 
pressions are:  "Sims  said:  'You  can  build  the  fence;  I  won't  bother  you. 
But,  Mr.  Foster,  let  me  tell  you:  if  you  were  not  so  old  a  man,  I  would 
show  you  what  I  would  do  with  you.' "  And  again :  "If  you  build  the 
fence,  I  will  tear  it  down.' "  These  are  the  only  expressions  which  we 
can  cull  from  the  entire  body  of  this  testimony  which  give  the  least  color 
to  the  pretense  that  there  was  ever  any  abandonment  of  possession  by 
appellant ;  and  to  say  that  these  expressions,  given  their  utmost  tension 
in  that  direction,  authorized  the  belief  that  there  was  then  an  abandon- 
ment of  possession  by  appellant,  is  but  an  idle  play  upon  words,  and  a 
perversion  of  the  meaning  of  language.  The  testimony  shows  that,  for 
some  time  previous,  appellant  was  engaged  in  preventing  Foster  from 
getting  possession  of  said  land.  On  Thursday  preceding  the  homicide, 
he  made  Peter  Barnes,  and  others  with  him,  whom  he  found  digging  holes 
in  his  pasture  for  the  purpose  of  moving  the  fence,  desist  and  leave  the 
premises.  Foster  had  been  apprised  of  this.  On  the  particular  morning, 
he  brought  Barnes  and  his  men  back  with  a  wagon.  Two  men  in  a 
wagon  had  preceded  Barnes  and  deceased.  Appellant  met  them  at  the 
fence.  When  deceased  and  Barnes  came  up,  an  altercation  began  be- 
tween deceased,  Foster,  and  appellant  with  regard  to  moving  the  fence. 
Deceased  asked  the  hands  why  they  did  not  go  to  work.  They  replied 
that  they  were  waiting  for  him.  Without  so  much  as  making  a 
request  of  appellant,  deceased  told  Barnes  to  tear  down  the  fence. 
Appellant  then  interfered,  and  told  Barnes  that  he  could  not 
tear  the  fence  down.  He  told  deceased  that  he  could  not  tear 
it  down;  that  he  was  there  to  keep  possession.  Barnes  himself,  in  his 
testimony,  shows  that  he  was  afraid  to  attempt  to  tear  the  fence  down, 
and  told  deceased  to  do  it,  and  that  he  would  then  go  on  with  the  work. 
Deceased  took  the  pinchers,  and  laid  his  gun  down,  within  reaching  dis- 
tance. An  altercation  of  words  was  still  going  on  between  him  and  ap- 
pellant with  regard  to  the  land.  Under  the  testimony  of  Barnes,  which 
is  the  strongest  in  favor  of  the  State,  there  can  be  no  pretense  of  aban- 
donment of  possession  on  the  part  of  the  appellant.  He  stood  there  on 
hifl  side  of  the  fence,  protesting,  telling  the  parties  that  he  was  there  to 
prevent  the  fence  being  torn  down.  Under  our  view  of  the  case,  the 
court  had  no  right  on  any  evidence  to  instruct  the  jury  on  the  question 
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of  abandonment.  Such  an  instruction  was  a  perversion  of  the  testimony 
in  this  case,  and  was  of  a  character  calculated  to  impair  the  defendant's 
rights,  and  lead  the  jury  to  believe  that  there  was  testimony  to  that 
effect,  and  that  the  court  believed  that  there  was  an  abandonment, 

The  theory  of  the  defense  was  that  he  was  justified  in  killing  the 
deceased  on  either  one  of  two  grounds:  First,  that  he  had  the  right  to 
prevent  the  destruction  of  the  fence;  and  that,  while  exercising  this 
right,  deceased  attacked  him  in  such  measure  as  to  cause  him  to  reason- 
ably believe  that  his  life  was  in  danger.  This  theory  was  based  alone 
on  the  defendant's  own  testimony.  His  other  contention  was  that  he 
was  there  protecting  his  possession  to  his  property,  the  same  being  in  his 
actual  possession,  and  that. he  used  the  only  means  to  prevent  the  de- 
struction of  the  fence  and  the  taking  possession  of  the  land  by  the 
deceased.  The  last  theory  springs  out  of  the  testimony  for  the  State 
as  well  as  that  of  defendant.  As  stated  before,  the  proof  established  the 
actual  possession  of  the  property  in  the  appellant;  and  the  State  could 
only  procure  a  conviction  by  showing  beyond  a  reasonable  doubt  that  ap- 
pellant's life  was  not  imperiled  by  any  attack  then  being  made  or  about 
to  be  made  on  him  by  the  deceased,  or  that  appellant  slew  deceased  when 
he  could  have  prevented  the  destruction  of  the  fence,  and  the  taking  pos- 
session of  the  property  in  dispute  by  deceased,  by  other  means  short  of 
homicide.  When  all  the  testimony  in  the  case  is  looked  to,  these  issues 
alone  were  presented,  and  the  court's  charge  should  have  been  confined 
to  these  issues.  But  instead  of  pursuing  this  course,  as  stated  before, 
a  mass  of  testimony  regarding  the  title,  and  absolutely  irrelevant,  was 
admitted  in  the  case;  and,  besides  this,  the  learned  judge  who  tried  the 
case  committed  a  number  of  errors  in  the  charge,  some  of  which  we  have 
already  pointed  out.  These  were  of  a  character  to  prejudice  the  rights 
of  the  appellant. 

Payne's  Case,  8  California,  341,  reported  in  Horr  &  T.  Cas.  Self.- 
Def .,  p.  863,  expresses  our  views  as  to  the  rights  of  the  defendant  under 
the  peculiar  facts  in  this  case  more  cogently  than  we  can,  and  we  refer 
to  what  is  said  in  that  case.  We  understand  that  this  whole  contro- 
versy, culminating  in  the  homicide  of  the  deceased,  was  in  regard  to  a 
strip  of  land  which  the  proof  showed,  without  any  controversy,  had 
been  in  the  uninterrupted  and  peaceable  possession  of  appellant  and 
those  under  whom  he  claimed  for  a  period  of  about  twenty  years.  His 
was  not  a  constructive  possession,  but  an  actual  possession,  as  it  had  been 
inclosed  with  a  fence  and  had  been  used  as  a  pasture  during  all  these 
years.  Our  statute  (article  677,  Penal  Code),  if  it  has  any  meaning  at  all, 
was  intended  to  guard  and  protect  a  person  in  possession  of  property, 
whether  it  be  realty  or  personalty.  The  controversy  here  was  with  re- 
gard to  the  possession  of  a  piece  of  real  estate;  and  the  possession  of 
such  property,  under  the  law,  has  a  great  deal  of  meaning,  and  with  such 
tender  concern  is  it  regarded  under  our  law  that  special  proceedings 
have  been  created  for  trying  this  possessory  right — that  is,  the  proceed- 
ing by  forcible  entry  and  detainer.    This  procedure  was  intended,  un- 
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donbtedly,  among  other  things,  for  the  purpose  of  keeping  the  peace,  as 
men  become  excited  over  this  right  of  possession  of  realty  to  a  greater 
extent  than  perhaps  any  other  character  of  property.  The  law  intends 
to  conserve  the  right  of  the  possessor  against  the  aggressions  and  tres- 
passes of  all  others,  requiring  claimants  not  in  possession  to  resort  to 
legal  methods  to  settle  such  disputes.  As  appears  from  the  testimony  in 
this  case,  deceased  had  been  repeatedly  told  that,  if  he  had  a  claim  to  the 
land,  to  bring  suit  for  it.  To  this  he  replied  that  he  would  take  posses- 
sion when  he  got  ready;  and  when  they  engaged  in  the  altercation  in 
which  the  homicide  ensued,  according  to  the  State's  own  testimony,  de- 
fendant told  deceased  that, if  he  put  his  fence  up  in  his  inclosure,he  would 
tear  it  down,  and  the  deceased  asked  him  if  he  did  not  know  the  law 
against  tearing  down  fences.  It  seems  that  he  was  not  willing  to  be  gov- 
erned by  his  own  law  in  this  matter.  On  the  fatal  morning  when  de- 
ceased and  his  four  employes  came  there,  they  came  as  trespassers.  They 
were  armed;  and,  from  their  acts  and  conduct  and  what  had  previously 
transpired,  appellant  had  a  right  to  believe  that  they  came  with  the 
predetermination  to  disregard  all  his  protests,  and  to  destroy,  at  all 
hazards,  that  line  of  fence,  and  to  erect  an  inner  line,  thus  taking  from 
him  the  possession  of  property  which  he  was  then  actually  occupying. 
Under  the  circumstances,  it  occurs  to  us  that  he  had  a  right  to  believe 
that  they  intended  to  move  the  fence,  and  to  take  possession  of  the  land, 
if  they  had  to  kill  him  in  order  to  accomplish  their  purpose.  Situated  as 
he  was,  he  had  the  right  to  stand  in  defense  of  his  property.  The  law 
did  not  require  him  to  leave  the  field,  and  go  and  seek  reinforcements 
in  order  to  prevent  the  removal  of  the  fence,  much  less  to  appeal  to  the 
law.  They  were  five  to  one.  Deceased  himself  was  armed  with  a  weapon 
superior  in  its  power  of  execution  to  the  pistol  vnth  which  appellant  was 
armed.  While  he  (deceased)  was  pulling  down  the  fence  his  shotgun  was 
in  easy  reach.  Appellant  did  not  have  to  wait  until  his  adversaries  had 
gotten  him  in  their  power  or  placed  him  hors  de  combat.  The  only 
criterion  which  the  law  erects  is,  if  he  was  not  able  to  prevent  them  de- 
stroying his  property  and  taking  possession  of  his  land  by  other  means 
than  slaying,  he  had  a  right  to  slay.  Now,  what  other  means  should  he 
have  resorted  to?  Not  until  he  had  entreated  and  protested  without 
avail,  and  when  his  adversary,  either  with  his  shotgun  then  drawn  and 
presented  (according  to  the  defendant's  testimony),  or  within  easy  reach, 
began  the  work  of  destruction,  coupled  with  the  contemptuous  remark, 
'T!'ou  would  not  fight  a  fly,''  did  appellant  undertake  to  act.  Of  course, 
if  there  were  other  means  then  present  of  which  he  might  have  availed 
himself  to  prevent  the  destruction  of  his  property  and  the  taking  pos- 
session of  his  land,  the  law  required  him  to  adopt  such  means,  and  only 
in  the  contingency  of  his  failure  to  resort  to  other  reasonable  means 
would  he  be  amenable  to  the  law.  After  a  careful  review  of  this  testi- 
mony, it  occurs  to  us  that,  if  he  had  resorted  to  other  means  than  that 
which  was  adopted  by  him,  he  would  have  given  his  adversary  an  undue 
advantage,  and  he  would  not  only  have  failed  in  the  protection  of  his 
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property,  but  would  have  sacrificed  his  own  life.  The  overt  act  had  al- 
ready been  committed,  and  in  the  emergency  he  was  authorized  to  act 
both  to  prevent  the  destruction  of  his  property  and  to  save  his  own  life. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Ex  Parte  Julia  A.  Coombs,  alias  Maud  Shirley. 

No.  263.    Decided  February  23,  1808. 

1.  Constitutional  Law— County  and  Justice  Court— Jurisdiction. 

The  original  concurrent  jurisdiction  of  county  courts  and  courts  of  justices  of  the 
peace  in  misdemeanors  punishable  by  fine,  as  the  same  was  provided  in  the  Consti- 
tution of  1876,  was  not  altered  or  changed  by  the  amendment  to  the  Constitution 
adopted  in  1891. 

2.  ConstitutioiLal  Provision—How  Construed. 

In  the  construction  of  a  Constitution,  it  is  presumed  that  the  language  in  which  it 
was  written  was  carefully  selected  and  made  to  express  the  will  of  the  people,  and 
that  in  adopting  it  they  intended  to  give  effect  to  every  one  of  its  provisions.  Where 
the  meaning  of  a  provision  may  be  in  doubt  and  uncertainty,  recourse  may  be  had 
to  extraneous  matters  and  the  history  of  the  instrument  itself,  or  those  particular 
portions  of  it  under  investigation  may  be  considered. 

3.  Same— Judicial  System— Corporation  Courts. 

Corporation  courts  in  the  State  of  Texas  have  never  been  a  part  of  our  judicial 
system,  except  by  virtue  of  express  constitutional  provisions.  Such  express  provis- 
ions were  contained  in  the  Constitutions  of  1845,  1861,  and  1866,  but  they  were  omitted 
from  the  Constitutions  of  1869,  1876,  and  the  amendment  of  1891;  and  since  1869  cor- 
poration courts  have  ceased  to  exist  as  a  part  of  our  judicial  system,  and  such  courts 
have  thus  been  left  with  such  jurisdiction  only  as  might  pertain  to  them  as  incidents 
to  municipal  charters.  Those  constitutional  omissions  also  withdrew  from  the  Legis- 
lature all  authority  to  confer  upon  such  courts  jurisdiction  of  the  general  laws  of 
the  State. 

4.  Municipal  Ordinances— Be-enacting  Offenses— Against  the  General  Law. 
Since  the  Legislature  can  not  confer  jurisdiction  upon  city  courts  to  try  violations 

of  State  laws  nor  grant  municipal  corporations  authority  to  suspend  State  laws,  it 
follows  that  city  councils  can  not  pass  ordinances  covering  the  same  acts,  which  are 
made  criminal  offenses  against  the  State. 

5.  Construction  of  Constitutional  Provision. 

By  section  1,  article  5,  of  the  Constitution,  as  amended  in  1891,  it  is  provided,  that 
"the  judicial  power  of  this  State  shall  be  vested  in  one  Supreme  Court,  in  Courts  of 
Civil  Appeals,  in  Courts  of  Criminal  Appeals,  in  district  courts,  in  county  courts,  in 
commissioners  courts,  in  courts  of  justices  of  the  peace,  and  in  such  other  courts  as 
may  be  provided  by  law."  Held,  the  Legislature,  under  the  guise  of  creating  "other 
courts,"  can  not  change  the  organization  of  the  judicial  system,  and  divest  the  dis- 
trict court  or  the  justices  of  the  peace  courts  of  their  constitutional  jurisdiction. 
The  judicial  power  has  been  distributed  by  the  organic  law,  and  is  beyond  legislative 
control.  The  Legislature  can  not  confer  exclusive  jurisdiction  upon  a  court  of  its 
own  creation  to  the  exclusion  of  a  constitutional  court. 

6.  Corporation  Courts— Their  Jurisdiction. 

Corporation  courts  can  not  be  invested  with  jurisdiction  exclusive  of  or  concurrent 
with  State  courts  to  try  violations  of  the  penal  laws.  The  Legislature  can  not  invest 
municipal  corporations  with  power  to  suspend  penal  laws  within  the  limits  of  the 
corporation.  In  this  State  corporation  courts  are  only  authorized  as  incidental  to, 
and  can  only  be  brought  into  existence  under,  municipal  charters.    They  can  not  be 
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created  under  article  5  of  the  present  Constitution.  Tkey  can  not  form  part  of  the 
judicial  power  of  the  State,  but  are  only  incidental  to  corporate  charters  under  the 
proviaions  of  article  11  of  the  Constitution. 

OPINION  OF  H£NDEB80N«  J. 

7.  Gknrporation  Courts— JurisdictioxL 

Corporation  courts  are  mere  incidents  of  municipal  government  for  the  enforce- 
ment of  municipal  laws.  Their  jurisdiction  and  functions  are  coextensive  with  the 
town  or  city,  and  pertain  to  offenses  against  the  municipal  government  whch  are  made 
such  by  ordinances  passed  for  that  purpose.  The  Legislature  may  create  such  courts, 
and  under  the  provisions  of  former  Constitutions  they  were  part  of  our  judicial  sys- 
tem, and  the  Legislature,  by  articles  98,  929,  and  930,  Code  of  t!riminal  Procedure, 
conferred  upon  mayors  and  recorders  the  same  jurisdiction  to  try  State  cases  as  jus- 
tices of  the  peace. 

8.  Statutory  Law— Repeal  of. 

By  omission  of  former  provisions  the  Constitution  of  1869,  and  all  subsequent 
Constitutions,  repealed  the  previous  constitutional  provisions  making  mayors  and 
recorders'  courts  part  of  our  judicial  system,  and  consequently  articles  98,  929,  and 
930,  Code  of  Criminal  Procedure,  being  without  constitutional  authority  to  support 
them,  are  also  repealed,  notwithstanding  they  have  been  brought  forward  from  time 
to  time  by  the  codifiers  of  our  statutory  revisions. 

0.    Corporation  Coart»— Municipal  Ordinances— Be-enactment  of  Statutory 

Corporation  courts  are  not  part  of  our  State  judicial  system,  and  a  city  or  town  has 
no  right  to  pass  an  ordinance  making  that  an  offense  against  the  city  which  has  been 
declared  an  offense  against  the  State. 

10.  Same— Legislative  Power  to  Create  Kew  Judicial  Officers. 

When  the  Constitution,  as  the  source  of  judicial  power,  vests  that  power  in  desig- 
nated tribunals,  the  Legislature  can  neither  vest  it  elsewhere,  nor  create  new  judicial 
officers,  nor  divide  the  duties  of  the  judicial  office  designated  by  the  Constitution, 
and  assign  the  same  to  two  or  more  officers  under  different  names.  It  can  not  create 
mayors'  and  recorders*  courts  with  co-ordinate  jurisdiction  with  the  county  court; 
nor  can  it  create  mayors'  or  recorders'  courts  directly  or  indirectly  justices  of  the 
peace  courts  and  confer  upon  them  jurisdiction  appertaining  to  such  courts.  If  the 
Legislature  has  the  authority  at  all  to  bring  municipal  courts  into  our  judicial  sys- 
tem to  do  double  service,  both  as  municipal  and  State  courts,  it  must  be  done  by 
creative  act,  and  not  by  merely  conferring  jurisdiction  as  upon  State  courts. 

11.  Same— Disorderly  House. 

The  city  court  of  Dallas  has  no  jurisdiction  to  try  the  offense  of  keeping  a  disor- 
derly house,  neither  as  an  existing  State  court,  under  our  Constitution,  nor  as  a 
State  court  created  by  the  Legislature. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  Hon. 
T.  P.  Nash,  County  Judge. 

Appeal  from  a  conviction  for  keeping  a  disorderly  house;  penalty,  a 
fine  of  $200. 

The  opinion  states  the  case  in  so  far  as  the  question  upon  which  the 
appeal  was  determined  is  concerned. 

StiUweU  H.  Russell,  for  appellant. 

A.  P.  Wozencraft  and  T.  A.  Worh,  attorneys  for  the  city  of  Dallas. 

W.  E.  Hawkins,  Assistant  County  Attorney,  R,  L,  Henry,  and  Mann 
Trice,  Assistant  Attorneys-General,  for  the  State. 
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^/  DAVIDSON,  JuDGE.-^Appellant  was  convicted  in  the  County  Court 
of  Dallas  County,  under  an  indictment  charging  her  with  keeping  a 
disorderly  house,  her  punishment  being  assessed  at  a  fine  of  $200;  h^ice 
this  appeal.  ) 

C  When  the  case  was  called  for  trial,  she  filed  a  plea  to  the  jurisdiction,J 
alleging,  in  substance,  that  the  County  Court  could  not  exercise  con- 
current original  jurisdiction  with  the  justice  of  the  peace  over  said 
offense,  and  that  said  County  Court  could  only  exerpise  jurisdiction  in 
*^8uch  cases  when  appealed  from  said  justice's  court,  ^t  was  also  asserted 
m  said  plea  that  the  city  court  of  Dallas  had  jurisdiction  over  houses  of 
yprostitution,  to  the  exclusion  of  the  State  courts;  and,  if  it  did  not,  then 
^  its  jurisdiction  was  concurrent  with  that  of  the  justice  of  the  peace  J 

With  reference  to  the  first  proposition,  the  question  has  been  settled 
adversely  to  the  appellant,  and  we  do  not  care  to  further  discuss  it. 
See  Woodward  v.  State,  5  Texas  Crim.  App.,  296;  Jennings  v.  State, 
Id.,  JJ98;  Solon  v.  State,  Id.,  301;  Leatherwood  v.  State,  6  Texas  Crim. 
App.,  244;  Chaplin  v.  State,  7  Texas  Crim.  App.,  87;  Ballew  v.  State, 
26  Texas  Crim.  App.,  483.  These  decisions  construe  the  provisions  of 
the  Constitution  of  1876  with  reference  to  the  concurrent  original 
jurisdiction  of  county  and  justices  of  the  peace  courts  in  finable  misde- 
meanors. The  amended  Constitution  of  1891  did  not  alter  or  change 
this  jurisdiction. 

The  remaining  questions  suggested  by  said  plea  to  the  jurisdiction, 
with  reference  to  the  authority  of  the  Legislature  to  confer  jurisdiction 
upon  municipal  courts,  exclusive  of  or  concurrent  with  the  State  courts, 
over  violations  of  State  laws,  will  be  treated  in  a  general  way,  without 
/taking  up  said  propositions  separately. 

The  city  charter  of  Dallas,  in  force  at  the  time  of  the  trial  of  this  case 
in  the  court  below,  provides  as  follows  (section  25) :  "The  judicial  power 
of  the  city  of  Dallas  shall  be,  and  the  same  is  hereby  vested  in  a  court  to 
be  known  as  the  ^Dallas  City  Court,'  to  be  presided  over  by  a  judge,  to  be 
known  as  the  'City  Judge';  which  court  is  hereby  created  and  established 
with  criminal  jurisdiction  as  follows:  To  hear,  determine,  and  punish 
all  misdemeanors  over  which  the  recorder's  court  of  Dallas  now  has 
jurisdiction;  to  try,  hear  and  determine  and  punish  all  misdemeanors 
arising  under  the  provisions  of  this  charter;  to  ha^fc^ concurrent  juris- 
flirtirn  Tn'th  St^^^  cot^t^°  ^-^pr  a^l^misdeme(^f?^rPl  aCftPlt  the  State  laws, 
committed  within  the  city  limits,  except  theft,  swindling,  aggravated 
assaults  and  aggravated  assaults  and  batteries;  keeping  or  exhibiting 
such  games  as  are  prohibited  by  law,  and  those  involving  official  miscon- 
duct;  and  fn  }Tj|iria,ftgr*li^p^iv^i^yiTt>tt?^  f^y^p  fJjnnrflrrlvhQUses  and  female 
J  vagrants."  In  Leach's  Case,  36  Texas  Criminal  ileports,  248,  we  held 
y  that  the  Legislature  did  not  have  authority  to  confer  jurisdiction  upon 
J  city  courts  to  try  violations  of  the  Penal  Code  of  the  State.  The  same 
proposition  was  reaffirmed  in  Ex  Parte  Knox  (Texas  Criminal  Appeals), 
39  Southwestern  Reporter,  670;  and  in  the  latter  case  it  was  further 
held^at  the  Legislature  had  no  authority  to  confer  upon  corporation 
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courts  ex  oflfiGio  jurisdiction  as  justices  of  the  peace.  Since  th^jrendi- 
tion  of  thpse  decisions,  our  Supreme  Court  seems  to  have  taken  a  dif- 
ferent view  of  the  matter,  and  arrived  at  a  different  conclusion.  It  is 
to  be  regretted  that  courts  of  last  resort,  whose  adjudications  are  final 
in  matters  coming  before  them,  should  disagree  as  to  what  the  law  is, 
or  should  be,  in  the  same  character  of  cases  or  upon  the  same  legal 
propositions.  Were  this  a  matter  of  personal  discretion  instead  of  one 
of  high  public  duty,  we  might  perhaps  be  justified  in  yielding  our  views; 
but,  under  our  Constitution,  this  court  was  created  with  final  appellate 
jurisdiction  in  all  criminal  appeals;  hence  we  can  not,  if  we  felt  inclined 
to  do  so,  shirk  the  responsibility  imposed  by  the  Constitution  and  laws 
of  this  State.  In  the  consideration  of  a  Constitution,  our  Supreme  Court 
said,  in  Mellinger  v.  City  of  Houston,  68  Texas,  44 :  "In  ^>|p  onnatmn- 

tion   of   a   Constitution,   it    is    to   Kp    j^r^pi *^    llml    iVm    Inn^nnfrfl 

in  which  it  wag  written  was  carefully  selected,  and  made  to 
express  the  will  of  the  people,  and  that  in  adopting  it  they  intended  to 
give  effect  to  every  one  of  its  provisions."  See  also  Gibbons  v.  Ogden,  9 
Wheat.,  188.  The  general  proposition  is  well  settled  that,  in  creating 
the  Constitution,  words  were  carefully  used  to  convey  the  meaning  of  its 
framers.  Where  that  language  is  plain  and  unambiguous,  that  meaning 
should  be  given  to  the  words  which  the  words  themselves  import,  with- 
out recourse  to  extrinsic  matters.  But  should  such  meaning  and  intent 
be  involved  in  doubt,  or  there  should  be  uncertainty  about  it,  then  re- 
course may  be  had  to  extraneous  matters.  And  in  this  connection  the 
history  of  the  Constitution  itself,  or  those  particular  portions  of  it 
imder  investigation,  may  be  taken  into  consideration.  Every  Constitu- 
tion has  a  history  of  its  own,  and  ours  is  not  an  exception  to  this  rule. 
dhief  Justice  Cooley  said,  in  People  v.  Harding,  53  Mich.,  485,  19  N.  W. 
Bep.,  156:  "Every  constitution  has  a  history  of  its  own,  which  is  likely 
to  be  more  or  less  peculiar,  and,  unless  interpreted  in  the  light  of  this 
history,  is  liable  to  express  purposes  which  were  never  within  the  minds 
of  the  people  when  agreeing  to  it.  This  the  court  must  keep  in  mind 
when  called  upon  to  intei-pret  it;  for  it  is  their  duty  to  enforce  the  law 
which  the  people  have  made,  not  some  other  law,  which  the  words  of  the 
Constitution  may  possibly  be  made  to  express."  This  rule  applies  with 
peculiar  cogency  to  amended  Constitutions,  or  at  least  to  the  particular 
portions  of  such  Constitutions  which  may  have  been  amended.  In  his 
work  on  Constitutional  Limitations  (page  75),  Judge  Cooley  uses  this 
language :  "When  a  Constitution  is  revised  or  amended,  the  new  provi- 
sions come  into  operation  at  the  same  moment  that  those  they  take  the 
place  of  cease  to  be  in  force ;  and  if  the  new  instrument  re-enacts,  in  the 
€ame  words,  provisions  which  it  supersedes,  it  is  a  reasonable  presump- 
tion that  the  purpose  was  not  to  change  the  law  in  these  particulars, 
but  to  continue  it  in  uninterrupted  operation.  This  is  the  rule  in  the 
case  of  statutes,  and  it  sometimes  becomes  important  where  the  rights 
had  accrued  before  the  amendment  or  revision  took  place.  Its  appli- 
cation to  cases  of  an  amended  or  revised  Constitution  would  seem  to  be 
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tmqneBtionable/*  This  doctrine  was  fully  concurred  in  by  our  Supreme 
Court  in  Muench  v.  Oppenheimer,  86  Texas,  568,  and  the  rule  was  there 
indorsed  that  the  interpretation  of  a  Constitution  in  this  respect  would 
be  the  same  as  that  of  statutory  law.  The  authorities  upon  this  propo- 
sition might  be  amplified  indefinitely,  but  we  deem  it  unnecessary. 

Referring  to  the  various  Constitutions  of  Texas  with  reference  to  our 
judicial  system,  we  find  that  the  Constitution  of  the  Republic  of  Texas, 
made  in  1836  (ariiicle  4,  section  1),  provides:  "The  judicial  power  of 
the  government  shall  be  vested  in  one  Supreme  Court,  and  such  inferior 
courts  as  the  Congress  may  from  time  to  time  ordain  and  establish/' 
Section  10  provided :  "There  shall  be  in  each  county,  county  courts,  and 
such  justices  of  the  peace  as  the  congress  may  from  time  to  time  estab- 
lish/' Section  12  provided:  "There  shall  be  appointed  for  each  county  & 
convenient  number  of  justices  of  the  peace,''  etc.  Section  13  provided: 
"The  Congress  shall  as  early  as  practicable  introduce  by  statute  the  com- 
mon law  of  England  with  such  modifications  as  our  circumstances  in 
their  judgment  may  require;  and  in  all  criminal  cases,  the  common  law 
shall  be  the  rule  of  decision/'  It  will  be  observed  that  this  Constitution 
marked  out  a  judicial  system,  and  did  not  grant  power  to  Congress  to 
confer  jurisdiction  of  violations  of  general  laws  upon  the  judicial  offi- 
cers of  municipal  corporations.  In  this  connection  it  may  be  stated 
that  in  England  the  authority  of  municipal  corporations  to  make  by-laws 
did  "not  extend  to  acts  criminal  in  their  nature,  and  which  are  punish- 
able by  criminal  statutes  in  force  throughout  the  realm/'  1  Dill.  Mun. 
Corp.,  sec.  426.  So,  it  would  seem  that  the  framers  of  the  Constitution 
of  the  Republic  of  Texas  did  not  intend  to  authorize  congress  to  confer 
such  jurisdiction  upon  municipal  corporations.  In  fact,  the  entire  Con- 
stitution is  silent  upon  the  question  of  municipal  courts  or  corporations- 
The  above  remarks  are  based  upon  the  theory  that  the  Congress  of  the 
Republic  of  Texas  had  the  inherent  power  to  create  municipal  corpora- 
tions, and  grant  them  charters,  if  such  existed  at  common  law.  Thift 
may  be  taken,  then,  as  an  expression  of  the  will  of  the  framers  of  said 
Constitution  that  violations  of  the  penal  laws  of  the  Republic  should  not 
be  tried  in  municipal  courts. 

Looking  to  the  provisions  of  the  Constitution  of  1846,  we  find  that 
article  4,  section  1,  provides:  "The  judicial  power  in  this  State  shall  be 
vested  in  one  Supreme  Court,  in  district  courts,  and  in  such  inferior 
courts  as  the  Legislature  may  from  time  to  time  ordain  and  establish, 
and  such  jurisdiction  may  be  vested  in  corporation  courts  as  may  be 
deemed  necessary  and  be  directed  by  law."  Article  4,  section  13,  pro- 
vides: "There  shall  be  appointed  in  each  county  a  convenient  number 
of  justices  of  the  peace,  who  shall  hold  their  offices  for  two  years,"  etc. 
Now,  it  is  apparent  that  said  section  1  of  article  4,  above  quoted,  author- 
izes the  Legislature  to  confer  jurisdiction  upon  corporation  courts  within 
the  terms  and  meaning  of  said  Constitution,  and  that,  under  section  13, 
discretion  was  lodged  with  the  Legislature  to  provide  a  convenient  num- 
ber of  justices  of  the  peace,  without  fixing  the  limit  or  providing  the 
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exact  number.  We  find  the  same  language  used  in  the  Constitution  of 
1861,  in  article  4,  section  1,  of  said  instrument;  and  the  same  is  true 
as  to  justices  of  the  peace.  ,  ^^ 

In  the  amended  Constitution  of  1866  (article  4,  section  1)  it  was  pro-^*^ 
vided:  "The  judicial  power  of  this  State  shall  be  vested  in  one  Supreme 
Court,  in  district  courts,  in  county  courts,  and  such  corporation  courts 
and  inferior  courts  or  tribunals  as  the  Legislature  may  from  time  to  time 
ordain  and  establish.  The  Legislature  may  establish  criminal  courts 
in  the  principal  cities  within  the  State,  with  such  criminal  jurisdiction 
coextensive  with  the  limits  of  the  county  wherein  said  city  may  be  situ- 
ated, and  under  such  regulations  as  may  be  prescribed  by  law;  and  the 
judge  thereof  may  preside  over  the  courts  of  one  or  more  cities,  as  the 
Legislature  may  direct.^^  Section  19  provided  for  the  election  of  a  con- 
venient number  of  justices  of  the  peace,  who  shall  have  such  civil  and 
criminal  jurisdiction  as  shall  be  provided  by  law,  where  the  matter  in 
controversy  shall  not  exceed  $100,  exclusive  of  interest.  Now,  we  note 
here  that  for  the  first  time  corporation  courts  were  ingrafted  into  the 
judicial  power  of  this  State  by  express  constitutional  provision.  There- 
tofore the  Legislature  had  only  been  authorized  to  confer  jurisdiction 
upon  corporation  coiirts.  In  the  Constitution  of  1866  they  became  a 
part  and  parcel  of  the  "judicial  power''  of  Texas,  and  formed  a  part  of 
its  judicial  system. 

Turning  to  the  Constitution  of  1869,  we  find  that  article  5,  section  1, 
uses  this  language :  "The  judicial  power  of  this  State  shall  be  vested  in 
one  Supreme  Court,  in  district  courts,  and  in  such  inferior  courts  and 
magistrates  as  may  be  created  by  this  Constitution,  or  by  the  Legislature 
imder  its  authority.  The  Legislature  may  establish  criminal  courts  in 
the  principal  cities  within  the  State,  with  such  criminal  jurisdiction 
coextensive  with  the  limits  of  the  county  wherein  such  city  may  be 
situated,  and  under  such  regulations  as  may  be  prescribed  by  law.  And 
the  judge  thereof  may  preside  over  the  courts  of  one  or  more  cities  as 
the  Legislature  may  direct.''  Section  21  provides:  '^ach  county  shall 
be  divided  into  five  justice  precincts."  Compare  section  1,  article  5,  of 
the  Constitution  of  1869,  with  those  already  quoted,  and  we  find  that 
this  provision  with  reference  to  corporation  courts  set  forth  in  the  Con- 
stitutions of  1845,  1861,  and  1866  is  omitted.  We  find  now  for  the  first 
time  that  the  number  of  justices  of  the  peace  has  become  fixed,  definite, 
and  limited  to  five. 

The  Constitution  of  1876  (article  5,  section  1)  reads:  "The  judicial 
power  of  this  State  shall  be  vested  in  one  Supreme  Court,  in  Court  of 
Appeals,  in  district  courts,  in  county  courts,  in  commissioners  courts, 
in  courts  of  justices  of  the  peace,  and  in  such  other  courts  as  may  be 
established  by  law.  The  Legislature  may  establish  criminal  district 
courts,  with  such  jurisdiction  as  it  may  prescribe,  but  no  such  court 
shall  be  established  unless  the  district  includes  a  city  containing  at  least 
30,000  inhabitants  as  ascertained  in  the  census  of  the  United  States,  or 
other  oflBcial  census,  provided  such  town  or  city  shall  support  said  crim- 
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inal  district  courts  when  established/^  It  further  provided  for  the  con- 
tinuance of  the  Criminal  District  Court  of  Galveston  and  Harris  Coun- 
ties. Section  18  of  said  article  ordained  that  "each  county  in  the  State, 
now  or  hereafter  existing,  shall  be  divided  from  time  to  time,  for  the 
convenience  of  the  people,  into  precincts,  not  less  than  four  nor  more 
than  eight."  It  may  be  noted  here  that  the  authority  of  the  Legis- 
lature to  create  criminal  district  courts  had  been  limited,  except  in  Gal- 
veston and  Harris  Counties,  to  counties  which  contained  cities  of  30,000 
or  more  inhabitants;  and  even  in  that  case  no  such  court  could  be 
created  unless  the  city  would  assume  the  charges  incident  to  such  court. 
And  it  may  be  further  noted  that  the  system  with  reference  to  justices 
of  the  peace  courts  was  made  elastic,  fixing  a  minimum  number,  with 
permission  for  the  Legislature  to  enlarge  that  number  to  eight  in  each 
county. 

By  the  amended  Constitution  of  1891,  article  5,  section  1,  was  made 
to  read  as  follows :  "The  judicial  power  of  this  State  shall  be  vested  in 
one  Supreme  Court,  in  courts  of  civil  appeals,  in  courts  of  criminal  ap- 
peals, in  district  courts,  in  county  courts,  in  commissioners  courts,  in 
courts  of  justices  of  the  peace,  and  in  such  other  courts  as  may  be  pro- 
vided by  law.  The  Legislature  may  establish  such  other  courts  as  it 
may  deem  necessary,  and  prescribe  the  jurisdiction  and  organization 
thereof,  and  may  conform  the  jurisdiction  of  the  district  and  other 
inferior  courts  thereto."  It  also  provides  for  the  election  of,  and  de- 
fines the  power  and  jurisdiction  of,  justices  of  the  peace,  and  fixes  their 
number  at  not  less  than  four  nor  more  than  eight,  "except  in  any  pre- 
cinct in  which  there  may  be  a  city  of  8000  or  more  inhabitants,  in  which 
there  shall  be  elected  two  justices  of  the  peace."  So,  it  will  be  seen 
that  this  Constitution,  by  amendment,  made  very  material  changes  in  the 
judicial  system  of  the  State;  and  that  portion  of  the  system  with  refer- 
ence to  justices  of  the  peace  was  made  still  more  elastic  than  heretofore, 
by  requiring  two  justices  of  the  peace,  in  addition  to  the  eight  thereto- 
fore provided  for,  in  precincts  where  there  is  a  city  of  8000  or  more  in- 
habitants. 

We  have  referred  to  these  matters  in  the  various  Constitutions, 
which  are  deemed  illustrative  of  the  history  of  the  matter  under  investi- 
gation, and  the  effect  and  changes  these^  amendments  may  have  had 
upon  the  authority  of  the  Legislature  with  reference  to  our  judicial 
system;  we  have  traced  the  history  of  these  acts  of  the  framers  of  the 
Constitution,  and  of  the  people  of  the  State  in  making  these  Constitu- 
tions— not  because  we  think  there  is  any  doubt  as  to  the  certainty  or 
accuracy  of  the  opinions  of  this  court  in  the  Leach.  Knox,  and  Fagg 
Cases  (36  Texas  Criminal  Reports,  248;  39  Southwestern  Reporter,  670; 
ante,  p.  573),  and  the  propositions  asserted  in  those  cases  with  reference 
to  the  want  of  power  of  the  Legislature  to  confer  jurisdiction  upon  corpo- 
ration courts,  but  in  deference  to  the  opinion  of  our  Supreme  Court 
wherein  they  have  thought  it  neoessar}'  to  differ  with  the  views  expressed 
by  this  court  in  those  opinions.     The  framers  of  the  Constitution  of 
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1845  appear  to  have  deemed  it  necessary  to  ingraft  by  express  provision 
in  that  instrument  authority  upon  the  Legislature  to  confer  jurisdic- 
tion upon  corporation  courts.  We  have  not  had  access  to  the  records 
of  the  convention  which  framed  the  Constitution  of  1845  to  aid  us  in 
this  investigation  as  to  why  they  did  ingraft  such  a  provision.  But, 
when  we  look  to  the  adjudications  of  our  sister  States,  it  may  be  that 
the  framers  of  our  Constitution  of  1845  were  induced  to  insert  said 
clause  because  of  the  fact  that  the  law  was  different  in  those  different 
States,  and  at  variance  with  each  other,  and  a  diversity  of  opinion  ex- 
isted in  the  different  States  in  regard  to  the  authority  of  the  Legislature 
to  confer  jurisdiction  upon  corporation  courts  over  violations  of  State 
laws.  In  some  of  the  States  it  was  held  that  such  corporation  courts 
could  not  exercise  jurisdiction  over  criminal  offenses  of  a  general  nature; 
and  in  others,  that  the  Legislature  could  confer  jurisdiction  upon  such 
courts  of  violations  of  the  grade  of  misdemeanors.  It  may  therefore  be 
concluded,  with  more  or  less  accuracy,  that,  with  these  variant  decisions 
and  contradictory  policies  and  laws  prevailing  in  the  other  States,  the 
framers  of  the  Constitution  of  1845  thought  it  better  to  settle  that 
question  by  providing  against  such  contingencies  in  the  Constitution 
itself,  and  thus  set  at  rest  that  much  vexed  question  so  far  as  the  policy 
of  this  State  was  concerned,  and,  by  so  doing,  relieve  the  courts  in  this 
State  of  these  much  vexed  questions.  It  may  be  stated  with  confidence 
that  corporation  courts  in  the  State  of  Texas  have  not  been  a  part  of 
the  judicial  system  of  our  State  judiciary,  except  by  virtue  of  express 
constitutional  provisions.  By  a  casual  inspection  of  the  provisions  of 
all  the  Constitutions  of  the  State  of  Texas,  it  will  be  seen  that  the  same 
language  is  used  with  reference  to  the  judicial  power  of  this  State,  to 
wit,  "The  judicial  power  of  this  State  shall  be  vested,*^  etc.,  and  that 
this  provision  uses  the  same  language  with  reference  to  the  authority 
of  the  Legislature  to  create  inferior  courts.  And,  by  an  examination  of 
the  Constitutions  from  1869  on,  it  will  be  noticed  that  corporation  courts 
were  omitted  from  said  judicial  system.  Then,  it  may  be  asserted  that 
the  jurisdiction  conferred  upon  municipal  courts  as  a  part  of  the  judicial 
power  of  the  State  finds  its  right  of  existence,  as  such,  in  the  express 
provisions  in  the  Constitutions  of  1845,  1861,  and  1866,  and  that  such 
right  or  power  was,  by  omission,  abolished  by  the  Constitution  of  1869, 
and  has  never  been  incorporated  into  the  judicial  system  since  that  time. 
Being  omitted  from  the  Constitutions  of  1869,  1876,  and  1891,  such 
corporation  courts  ceased  to  exist  as  a  part  of  said  judicial  power,  and 
this  omission  indicates  an  entire  change  of  policy  in  this  State  in  regard 
to  the  attitude  of  corporation  courts.  This  omission  of  corporation 
courts  in  the  re-enactment  of  the  provisions  of  the  Constitution  with 
reference  to  the  judicial  power  of  this  State,  repealed  said  courts,  and 
they  ceased  to  exist  as  a  part  and  parcel  of  the  judicial  power  of  Texas. 
This  being  true,  it  left  the  jurisdiction  attached  to  such  corporation 
courts  only  such  as  mi;2:ht  pertain  to  them  as  incidents  to  municipal 
charters,  and  withdrew  from  the  Legislature  all  authority  to  confer 
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jurisdiction  upon  said  courts  of  general  laws  of  this  State,  and  thus, 
by  amendment  and  substitution,  repealed  corporation  courts  as  a  part 
of  the  judicial  system  of  the  State.  Where  provisions  of  a  prior  Consti- 
tution have  been  omitted  in  subsequent  amendments,  such  amendments 
would  operate  as  a  repeal  of  such  omitted  provisions;  and  the  same  rule 
would  apply  here  as  in  the  construction  of  statutes.  We  are  not  with- 
out authority  in  this  State  to  support  this  proposition.  Speaking  of 
this  matter,  our  Supreme  Court,  in  Muench  v.  Oppenheimer,  86  Texas, 
568,  said:  "Section  36  of  article  3  provides  that  'no  law  shall  be  re- 
vived or  amended  by  reference  to  its  title;  but  in  such  case  the  act 
revived  or  section  or  sections  amended  shall  be  re-enacted  and  published 
at  length.^  Whether  this  applied  to  an  amendment  to  the  Constitution 
or  not,  we  need  not  inquire.  It  has  been  the  custom  of  our  Legislature 
to  follow  this  provision  in  submitting  amendments  to  the  Constitution ; 
and  we  think  that  the  construction  should  be  the  same  whether  the 
amendment  be  effected  by  an  entire  substitution  or  by  a  mere  declaration 
that  the  law  or  section  named  should  be  amended  in  one  or  more  par- 
ticulars. The  purpose  to  keep  in  force,  as  continuing  the  law,  the 
provisions  that  are  not  amended,  are  as  clearly  evinced  in  the  one  case 
as  in  the  other.  Judge  Cooley  lays  down  the  rule  upon  this  subject  in 
the  following  language:  'When  a  Constitution  is  revised  or  amended, 
the  new  provisions  come  into  operation  at  the  same  moment  that  those 
they  take  the  place  of  cease  to  be  in  force;  and  if  the  new  instrument 
re-enacts,  in  the  same  words,  provisions  which  it  supersedes,  it  is  a  rea- 
sonable presumption  that  the  purpose  was  not  to  change  the  law  in  these 
particulars,  but  to  continue  it  in  uninterrupted  operation.  This  is  the 
rule  in  the  case  of  statutes,  and  it  sometimes  becomes  important  where 
rights  had  accrued  before  the  amendment  or  revision  took  place.  Its 
application  to  the  case  of  an  amended  or  revised  Constitution  would 
seem  to  be  unquestionable.'  Cool.  Const.  Lim.,  75.  In  the  propositions 
thus  announced,  we  fully  concur.**  This  opinion  was  rendered  by  the 
present  chief  justice  of  our  Supreme  Court,  and  in  that  conclusion  the 
court  was  unanimous. 

It  may  be  asserted  with  equal  confidence  that  a  repeal  may  be  had 
by  amendment  and  substitution.  So,  when  a  subsequent  statute  re- 
views the  subject  matter  of  a  former  one,  and  is  evidently  intended  as 
a  substitute  for  it,  though  it  contain  no  express  words  to  that  effect,  it 
must  be  held  to  operate  as  a  repeal  of  the  former  to  the  extent  to  which 
its  provisions  are  revised  and  supplied.  And  a  new  statute  which  com- 
prehends the  entire  subject  matter  of  the  previous  one,  and  enacts  a  new 
and  independent  system  respecting  it,  repeals  and  supersedes  all  prior 
systems  and  laws  upon  the  same  subject  matter.  See  Stebbina  v.  State, 
22  Texas  Crim.  App.,  32;  Rogers  v.  Watrous,  8  Texas,  63;  Goodenow  v. 
Buttrick,  7  Mass.,  140;  Stirman  v.  State,  21  Texas,  734;  Ex  Parte  Valas- 
quez,  26  Texas,  178;  Holden  v.  State,  1  Texas  Crim.  App.,  226;  Harold 
V.  State,  16  Texas  Crim.  App.,  157;  Bartlet  v.  King,  12  Mass.,  545;  In 
re  Ashley,  4  Pick.,  21,  23;  Com.  v.  Cooley,  10  Pick.,  39;  Ellis  v.  Paige, 
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1  Pick.,  43,  45;  Inhabitants  of  Rutland  v.  Inhabitants  of  Mendon,  Id., 
154 :  Blackburn  v.  Inhabitants  of  Walpole,  9  Pick.,  97 ;  Suth.  Stat.  Const., 
sees.  133,  154,  and  note,  for  collated  supporting  authorities.  Sedg.  Stat. 
Const.,  p.  19,  says:  "The  general  rules  of  interpretation  are  the  same 
whether  applied  to  statutes  or  Constitutions."  The  same  doctrine  is 
announced  in  End.  Interp.  Stats.,  sees.  506,  517.  See  also  Stewart  v. 
Kahn,  11  Wall.,  493.  That  omissions  of  courts  from  subsequent  Con- 
stitutions which  have  been  named  in  prior  Constitutions  will  operate 
as  a  repeal  of  said  courts,  is  settled  in  this  State,  so  far  as  we  are  aware, 
by  an  unbroken  line  of  decisions.  If  there  is  an  opposing  opinion  to 
this  rule,  it  has  escaped  our  observation.  In  Bigby  v.  City  of  Tyler, 
44  Texas,  351,  this  rule  was  followed;  so  it  was  in  Holmes  v.  State,  Id., 
631.  These  decisions  were  rendered  under  the  Constitution  of  1869. 
Under  the  Constitution  of  1866  and  those  prior  thereto,  as  before  stated, 
corporation  courts  entered  into  and  became  a  part  of  the  judicial  power 
of  this  State  in  one  form  or  another.  Under  the  Constitution  of  1869, 
this  provision  of  former  Constitutions  was  repealed.  Section  1  of  ar- 
ticle 5  of  the  Constitution  of  1869,  having  taken  the  place  of  section  1 
of  the  judiciary  article  of  the  previous  Constitution,  repealed  the  pro- 
visions of  said  prior  Constitution  with  reference  to  corporation  courts 
by  omitting  the  same.  By  the  Act  of  1856,  which  came  into  operation 
under  the  provisions  of  the  Constitution  of  1845,  authority  was  granted 
mayors  and  recorders  the  same  as  justices  of  the  peace.  When  the 
provisions  of  the  Constitutions  of  1845,  1861,  and  1866  were  omitted 
from  the  Constitution  of  1869,  the  Supreme  Court  held  that,  inasmuch 
as  the  Constitution  of  1869  had  limited  the  number  of  justices  of  the 
peace  in  each  county  to  five,  therefore  mayors  and  recorders  could  no 
longer  exercise  the  judicial  authority  of  justices  of  the  peace;  that,  by 
reason  of  said  limitation  of  the  number  of  said  justices  of  the  peace,  the 
Legislature  could  not  create  an  additional  number,  either  directly  or 
indirectly.  Holmes  v.  State,  44  Texas,  631.  Again,  under  the  Consti- 
tution of  1869  the  Legislature  was  authorized  to  create  certain  character 
of  criminal  district  courts.  This  provision  was  omitted  from  the  Con- 
stitution of  1876.  Among  the  earlier  questions  submitted  to  the  Court 
of  Appeals  was  the  effect  of  this  omission;  and  in  Long  v.  State,  1  Texas 
Criminal  Appeals,  709,  it  was  held  that,  by  reason  of  said  omission,  said 
provision  was  repealed,  and  said  court  abrogated,  and  could  no  longer 
form  a  part  of  the  judicial  system  of  this  State.  This  rule  has  been  ad- 
hered to  in  an  imbroken  line  of  decisions  in  this  State;  and  in  fact,  so  far 
as  we  are  aware,  this  has  never  been  questioned,  unless  by  the  case  of 
Harris  County  v.  Stewart,  91  Texas,  133. 

In  support  of  the  proposition  that  the  provisions  of  the  Constitution 
of  1869  were  repealed  by  the  Constitution  of  1876,  omitting  the  crim- 
inal district  courts  referred  to,  see  also  Hunt  v.  State,  7  Texas  Crim. 
App.,  212;  Doran  v.  State,  Id.,  385;  Mclnturf  v.  State,  20  Texas  Crim. 
App.,  335;  Muench  v.  Oppenheimer,  86  Texas,  568.  While  all  of  these 
38  Texas  Crim.  App.  — 42 
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cases  do  not  deal  directly  with  the  question  of  the  repeal  of  said  criminal 
district  court  by  said  omission,  yfet  they  do  deal  directly  with  the  prin- 
ciple involved.  And  to  the  same  effect  is  Blessing  v.  City  of  Galveston, 
42  Texas,  641,  as  we  understand  that  opinion.  The  latter  case  asserts, 
as  we  understand  it.  in  this  respect,  two  propositions:  First,  that  if 
the  Legislature,  by  its  inherent  power,  could  create  a  municipal  corpora- 
tion for  the  purpose  of  local  government,  it  could  also  invest  it  with  such 
powers  as  ar^  necessary  and  essential  for  the  purposes  of  its  creation, 
and  therefore  it  could  create  a  municipal  court  to  adjudicate  matters 
of  its  own  internal  municipal  policy;  and,  second,  that  judicial  power  of 
a  general  character,  such  as  is  conferred  upon  the  constitutional  tri- 
bunals or  officers  clothed  with  judicial  functions  for  the  general  admin- 
istration of  laws,  in  contradistinction  to  local  or  municipal  ordinances 
or  regulations,  can  not  be  conferred  upon  mere  corporation  courts  created 
to  enforce  the  police  powers  delegated  to  such  corporations.  The  point 
at  issue  in  that  case  was  whether,  under  the  charter  of  Qalveston,  the 
city  court  of  that  city  could  entertain  jurisdiction  of  a  violation  of  its 
legitimate  municipal  ordinances;  and  the  court  held,  as  we  understand 
that  decision,  that  this  jurisdiction  could  be  maintained,  but  it  could 
.  not  entertain  jurisdiction  of  offenses  defined  by  statute.  And  when  we 
consider  this,  with  the  subsequent  decisions  of  that  court  in  the  cases 
of  Holmes  and  Bigby,  above  referred  to,  in  44  Texas,  it  will  be  dis- 
coyefed  that  the  main  reason  for  the  holding  in  those  cases  was  that, 
the  Constitution  of  1869  having  limited  the  number  of  justices  of  the 
peace  in  the  county,  the  Legislature  could  not  confer  such  jurisdiction 
upon  city  courts  as  is  exercised  by  justices  of  the  peace,  or  confer  such 
jurisdiction  upon  such  corporation  courts  to  act  as  ex  officio  justices 
of  the  peace.  Then,  when  we  look  to  the  provisions  of  the  Act  of  1856, 
we  see  that  the  Legislature  limited  the  power  of  municipal  courts  to 
petty  offenses  of  a  character  of  which  justices  of  the  peace  only  had 
jurisdiction.  The  conclusion,  then,  would  seem  to  be  inevitable,  that, 
the  Constitution  of  1869  having  repealed  the  provisions  of  the  former 
Constitution  authorizing  the  Legislature  to  confer  jurisdiction  of  State 
offenses  upon  municipal  courts,  these  decisions  are  conclusive  that  the 
authority  of  municipal  courts  to  try  violations  of  the  State  law  was 
withdrawn,  and  the  Act  of  1856  repealed,  by  reason  of  the  repeal  of  the 
provisions  of  the  Constitution  in  existence  prior  to  1869  with  reference 
to  corporation  courts.  So,  in  either  event,  whether  we  look  at  it  from 
the  standpoint  of  the  omission  of  the  granted  powers  to  corporation 
courts  in  the  Constitution  of  1869,  or  by  reason  of  the  limitation  of  the 
number  of  justices  of  the  peace  in  the  same  Constitution,  we  will  see 
that  the  authority  to  confer  on  municipal  courts  jurisdiction  of  viola- 
tions of  State  laws  passed  out  of  the  judicial  system  of  Texas.  Now, 
when  we  look  to  the  provisions  of  the  Constitution  of  1876,  and  the 
amended  Constitution  of  1891,  authority  was  not  granted  the  Legislature 
to  confer  jurisdiction  upon  raimicipal  courts;  nor  did  any  of  these  Con- 
stitutions create  said  municipal  courts  a  part  and  parcel  ^^of  the  judicial 
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power  of  this  State/*    In  other  words,  this  power  was  not  reinvested 
in  Constitutions  subsequent  to  that  of  1869. 

Now,  with  reference  to  the  question  of  the  power  of  the  Legislature 
to  grant  authority  to  municipal  corporations  under  charter  to  set  aside 
or  vacate  the  statutes  of  this  State,  we  find  the  question  to  be  largely 
in  the  same  condition  as  that  with  reference  to  municipal  courts,  and 
that  that  power  can  not  be  exercised,  nor  does  it  exist,  under  our  present 
Constitution.  We  are  aware  that  there  is  a  decision  by  the  Court  of 
Appeals  which  holds  that  the  Legislature  had  that  power,  to  wit,  Davis 
V.  State,  2  Texas  Criminal  Appeals,  425.  In  that  case  the  charter  which 
was  held  to  authorize  the  licensing  of  bawdy  houses,  and  thus  set  aside 
the  State  penal  law  prohibiting  bawdy  houses,  was  created  in  1871^ 
under  the  Constitution  of  1869;  and  this  decision  may  have  been  cor- 
rect as  the  Constitution  then  stood.  In  Ex  Parte  Garza,  28  Texas 
Criminal  Appeals,  381,  the  authority  of  the  city  of  San  Antonio  td 
license  bawdy  houses,  under  its  charter,  was  not  sustained.  That  de- 
cision in  effect  holds  that  the  Legislature  might  grant,  by  express  au- 
thority for  that  purpose,  power  to  said  corporation  to  license  bawdy 
houses  in  violation  of  the  State  law.  If  it  be  conceded  that  said  de- 
cision goes  to  that  extent,  it  was  not  correct.  And  in  this  connection 
it  may  be  observed  that  the  provision  of  the  Constitution  of  1876  with 
reference  to  the  constitutional  inhibition  of  suspending  laws  in  this 
State  was  not  called  to  the  attention  of  the  court,  nor  was  that  phase 
of  the  law  discussed. 

Now,  with  reference  to  the  power  of  the  Legislature  to  delegate  au-  "Sl 
thority  to  suspend  laws  in  this  State,  we  find  the  history  of  the  matter,  ^ 
as  shown  by  the  various  Constitutions,  to  be  as  follows :  The  Constitu- 
tions of  1845,  1861,  1866,  and  1869  (section  20  of  article  1  of  each)^ 
provided:  "No  power  of  suspending  the  laws  in  this  State  shall  be  7^ 
exercised,  except  by  the  Legislature  or  its  authority/'  Hence  it  will 
be  seen  by  these  provisions  that  the  suspension  of  laws  in  this  State 
could  be  exercised  by  the  Legislature  "or  its  authority."  By  the  terms 
of  section  28  of  article  1  of  the  present  Constitution,  this  was  changed, 
and  said  section  amended  so  as  to  read  as  follows:  "No  power  of  sus* 
pending  laws  in  this  State,  shall  be  exercised,  except  by  the  Legisla- 
ture," omitting  the  expression  in  the  former  Constitutions  "or  its  au- 
thority." By  such  omission  the  authority  of  the  Legislature  to  delegate 
its  power  to  suspend  laws  was  repealed,  and  that  body  was  inhibited 
from  delegating  authority  to  suspend  laws  in  whole  or  in  part.  If, 
under  former  Constitutions,  the  Legislature  could  delegate  authority 
to  municipal  corporations  to  suspend  articles  of  the  Penal  Code,  it  would 
hardly  be  denied  that  such  authority  was  withdrawn  by  not  carrying 
the  provision  "or  its  authority"  forward  in  our  present  Constitution. 
The  fact  that  the  Legislature  may  have  sought  to  confer  authority,  im- 
der  municipal  charters,  to  suspend  the  general  laws  of  this  State,  within 
corporate  territory,  does  not  accumulate  strength  or  become  correct  by 
reason  of  the  lapse  of  time  in  which  they  may  have  sought  to  so  exercise 
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that  authority;  the  Constitution  inhibiting  such  delegation  of  power. 
In  Titus  V.  Latimer,  5  Texas,  433,  the  Supreme  Court,  speaking  of  this 
phase  of  legislative  action,  says:  "If,  however,  they  are  repugnant  to 
the  Constitution,  and  could  not  give  jurisdiction,  neither  the  lapse  of 
time  nor  the  practice  of  the  court  can  vindicate  the  exercise  of  such 
jurisdiction."  Cool.  Const.  Lim.,  4  ed.,  p.  85.  Whenever  and 
wherever  that  rule  has  come  pointedly  before  the  courts  in  this  State 
for  adjudication,  it  has  been  adhered  to  with  peculiar  tenacity.  This 
is  the  same  rule  we  have  heretofore  discussed  in  regard  to  the  abrogation 
of  courts  by  omitting  them  from  subsequent  Constitutions,  and  the  au- 
thorities there  cited  are  in  point  upon  this  proposition,  and  we  again 
refer  to  them. 

If  the  Legislature  can  not  confer  jurisdiction  upon  city  courts  to 
^v^    try  violations  of  State  laws,  and  can  not  grant  municipal  corporations 
^  Jk    authority  to  suspend  State  laws,  it  would  follow  that  city  councils  can 
^r       not  pass  ordinances  covering  the  same  acts  which  are  made  criminal 
*^  offenses  against  the  State.    See  Ex  Parte  Fagg,  ante,  p.  573.    The  Legis- 

lature can  not  do  indirectly  what  it  can  not  do  directly ;  for,  if  they  can 
authorize  the  city  council  to  pass  an  ordinance  suspending,  within  its 
corporate  jurisdiction,  one  State  law,  it  would  follow  that  this  power 
could  be  conferred  to  thus  suspend  all  such  laws;  and  if  the  Legislature 
can  confer  jurisdiction  upon  the  city  court  to  try  one  violation  of  the 
Penal  Code,  either  to  i;he  exclusion  of  the  State  courts  or  concurrently 
with  such  courts,  then  it  would  follow  that  this  could  be  done  with 
respect  to  all  violations  of  State  laws.  The  corporation  could  as  well 
pass  an  ordinance  suspending  the  State  law  in  regard  to  murder,  treason, 
arson,  rape,  or  robbery  as  it  could  with  reference  to  carrying  arms,  pro- 
hibiting bawdy  houses,  or  any  other  misdemeanor.  There  is  no  Consti- 
tutional inhibition  applying  to  one  that  does  not  with  equal  certainty 
apply  to  all  of  said  laws.stLf  the  corporation  courts  form  a  part  of  the 
H-.  *^ judicial  power  of  this  ^tate,"  under  section  1  of  article  5  of  the 
amended  Constitution  of  1891,  the  Legislature  would  be  authorized  to 
confer  the  same  jurisdiction  upon  said  corporation  courts  as  the  Con- 
stitution confers  upon  district  courts,  county  courts,  or  justices  of  the 
peace  courts. 

Now,  it  may  be  asked,  what  was  the  intention,  object,  and  pur- 
pose of  the  people  of  this  State  in  formulating  the  amended  Con- 
stitution of  1891?  In  Harris  County  v.  Stewart,  91  Texas,  133,  Judge 
Brown,  speaking  for  the  court,  and  of  section  1  of  article  5  of  said 
Constitution  of  1891,  says:  "The  language  'and  such  other  courts 
as  may  be  established  by  law^  was  nullified  by  the  decisions  of  the 
Supreme  Court  in  the  cases  mentioned.  The  courts  and  lawyers  were 
in  constant  trouble  as  to  the  jurisdiction  of  courts,  which  greatly 
embarrassed  the  administration  of  justice.  In  fact,  there  were  some 
subjects  of  which  no  court  had  jurisdiction."  We  do  not  so  under- 
stand the  object  of  the  amendment  to  section  1  of  article  5  of  the  Con- 
stitution.    Under  said  section,  jurisdiction  was  not  conferred  upon  the 
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district  and  other  courts.  It  simply  enumerates  courts,  and  does  not 
attempt  to  confer  jurisdiction  upon  them.  Section  3  of  said  article  5, 
as  amended,  provides  for  the  jurisdiction  of  the  Supreme  Court.  Sec- 
tion 5  prescribes  the  jurisdiction  of  the  Couii;  of  Criminal  Appeals,  and 
section  6,  that  of  the  Couri;s  of  Civil  Appeals.  So,  section  1  of  said 
article,  then,  does  not  undertake  to  confer  jurisdiction.  If  we  under- 
stand the  object  and  purpose  of  said  amendments,  they  are  to  some 
extent  at  variance  with  the  views  expressed  in  Harris  County  v.  Stewart, 
supra.  Section  8  of  said  amended  article  enlarges  the  jurisdiction  of 
the  district  court  in  regard  to  certain  matters  wherein  the  Supreme 
Court  has  held  under  the  Constitution  of  1876  that  district  courts  had 
no  jurisdiction,  particularly  in  regard  to  contests  for  office  and  con-' 
tests  over  the  removal  of  county  seats.  In  the  amended  Constitu- 
tion said  court  was  made  one  of  general  jurisdiction,  and  without  re- 
gard to  the  character  of  the  litigation,  to  avoid  the  very  limitation  held 
to  exist  by  the  Supreme  Court.  Theretofore  the  jurisdiction  of  said 
court  had  in  these  respects  been  limited.  There  were  other  objects  to 
be  attained  by  this  amendment.  It  was  said  in  Muench  v.  Oppen- 
heimer,  supra:  "The  main  purpose  was  to  remodel  our  appeal  system 
80  as  to  relieve  the  dockets  of  the  Court  of  Appeals  and  the  Supreme 
Court,  and  to  secure  a  prompt  disposition  of  cases  on  appeal.  Inci- 
dentally, the  jurisdiction  of  the  district  court  was  enlarged,  but  that 
of  the  county  court  was  in  no  respect  changed.  That  provision  which 
authorized  the  Legislature  to  take  away  the  jurisdiction  of  county 
courts,  and  to  confer  it  upon  district  courts,  as  we  have  seen,  was  left 
unaffected  in  any  manner  by  the  amendment.  It  is  evident  that  it  was 
not  the  purpose  to  change  the  former  policy  in  this  particular,  and  it 
was  not  intended  to  abolish  all  previous  legislation  which  had  been  en- 
acted under  the  authority  of  that  provision — ^a  result  which  would  have 
subserved  no  useful  end,  but  which  would  have  led  to  great  inconveni- 
ence, as  well  as  unnecessary  confusion  and  delay  in  many  pending  cases.^* 
It  may  be  added  that  it  was  also  the  purpose  of  said  amendment  to 
change  the  appellate  jurisdiction  of  the  Supreme  Court,  and  to  create 
Courts  of  Civil  Appeals,  as  appellate  tribunals  in  civil  cases.  Thereto- 
fore the  appellate  jurisdiction  of  the  Supreme  Court  extended  to  district 
courts  in  civil  causes,  but  since  the  amendment  the  appellate  jurisdiction 
of  that  court  only  extends  by  writ  of  error  to  the  Courts  of  Civil  Appeals, 
and  thus  the  appellate  jurisdiction  of  the  Supreme  Court  is  limited. 
No  one  would  contend  for  a  moment  that  an  appeal  would  lie  from  the 
district  court  to  the  Supreme  Court  under  the  present  Constitution. 
This  renders  certain  that  its  former  appellate  jurisdiction  was  repealed 
by  the  amended  Constitution.  Another  purpose  of  the  amendment  was 
to  abolish  the  Court  of  Appeals.  It  would  hardly  be  maintained  now 
that  such  a  court  as  the  "court  of  appeals"  has  an  existence  in  Texas, 
or  that  one  could  be  created  by  legislative  enactment.  That  court  was 
repealed  by  the  amended  Constitution  of  1891,  as  were  corporation 
courts  by  the  Constitution  of  1869.     Another  object  of  the  amendment 
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of  1891  was  to  create  the  present  Court  of  Criminal  Appeals,  with  juris- 
diction only  of  appeals  in  criminal  cases.  Before  the  amendment  the 
Court  of  Appeals  had  appellate  jurisdiction  as  well  in  civil  as  in  crim- 
inal cases.  The  Legislature  now  certainly  would  not  have  authority  . 
to  confer  jurisdiction  upon  the  Court  of  Criminal  Appeals  to  entertain 
appeals  in  civil  cases.  But  in  Harris  County  v.  Stewart,  supra,  it  is 
said,  as  to  this  provision  of  article  6,  section  1,  that  "the  Legislature 
may  establish  such  other  courts  as  it  may  deem  necessary  and  prescribe 
the  jurisdiction  and  organization  thereof,  and  may  conform  the  juris- 
diction of  the  district  and  other  inferior  courts  thereto,"  changed  the 
whole  system  with  reference  to  the  power  of  the  Legislature  to  create 
other  courts;  and  thus  enabled  that  body  to  confer  upon  them  such 
jurisdiction  as  it  saw  proper,  coextensive  with  the  named  constitutional 
courts,  and  conform  the  jurisdiction  of  these  respective  courts  to  each 
other.  If  there  is  any  force  in  this  contention,  it  applies,  as  we  have' 
heretofore  seen,  only  to  the  creation  of  State  courts;  and  that  it  could 
not  change  the  jurisdiction  of  the  district  court  is  evident  from  the  fact 
that  one  of  the  principal  reasons  for  amending  the  present  Constitution 
was  to  make  that  court  one  of  unlimited  general  jurisdiction  as  a  trial 
court,  except  as  to  those  matters  which  were  reserved  to  inferior  courts. 
These  added  powers  were  placed  within  the  jurisdiction  of  the  district 
court,  to  avoid  the  limitation  placed  upon  its  jurisdiction  in  the  Con- 
stitution of  1876.  This  idea  is  further  borne  out  by  the  fact  that  the 
county  court  is  the  only  trial  court  mentioned  in  article  5  of  the  Con- 
stitution, whose  jurisdiction  is  authorized  to  be  changed  by  the  Legis- 
lature. If  it  be  conceded  that,  under  the  latter  clause  of  section  1  of 
article  5  of  the  present  Constitution,  the  Legislature  may  create  other 
courts  and  adjust  the  jurisdiction  of  inferior  courts  thereto,  it  does 
not  follow,  nor  do  we  believe  it  a  sound  proposition  in  the  face  of 
what  has  been  said,  that  the  Ijegislature  can  deprive  the  district  court 
of  its  general  powers  conferred  upon  it  by  section  8  of  the  Constitution. 
This  does  not  militate  against  the  idea  that,  under  said  article  or  sec- 
tion, the  Legislature  may  create  such  other  courts  as  are  not  named  in 
the  Constitution,  in  the  nature  of  assistant  or  adjunct  courts  to  assist 
in  the  disposition  of  the  litigation  in  this  State,  especially  in  regard  to 
criminal  cases.  That  this  may  be  done  does  not  authorize  the  Legisla- 
ture to  divest  the  district  court  of  its  constitutional  authority.  See 
Ex  Parte  Tow]es,  48  Texas,  413;  Ex  Parte  Ginnochio,  30  Texas  Crim. 
App.,  584,  and  authorities  there  cited;  State  v.  Noble  (Ind.  Sup.),  21  N. 
E.  Eep.,  245.  We  would  call  especial  attention  to  the  last  case  cited.  It 
deals  with  the  subject  under  discussion  in  the  most  forcible  manner, 
and,  we  believe,  with  unanswerable  reasoning. 

.  In  connection  with  the  proposition  that  the  Constitution  did  not 
intend  to  revive  the  authority  of  municipal  courts  as  a  part  of  the  judicial 
power  of  this  State,  we  would  revert  to  the  terms  of  the  amended  Con- 
stitution of  1891  for  a  moment.  In  that  instrument  the  number  of 
justices  of  the  peace  are  increased,  so  that  in  cities  or  towns  of  8000 
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inhabitants  or  more  it  is  Required  "there  shall  be  two  justices  of  the 
peace."  This  is  evidence  of  the  policy  and  intent  of  the  framers  of 
that  instrument  to  provide  a  sufficient  number  of  justices  for  the  trans- 
action of  all  litigation  of  a  general  nature  in  said  cities,  without  re- 
course to  city  courts,  and  without  conferring  upon  such  courts  such 
jurisdiction  as  is  exercised  by  State  courts.  This  wo)ild  seem  also  to 
indicate  that  the  framers  of  the  amended  Constitution  of  1891  had  in 
mind  the  same  idea  that  pervaded  the  minds  of  the  framers  of  the  Con- 
stitution of  1869  when  corporation  courts  were  omitted  from  that  in- 
strument, and  were  following  the  construction  placed  upon  the  same 
by  the  Supreme  Court  in  the  Bigby  and  Holmes  Cases,  supra,  and  that 
it  was  intended  thereby  to  keep  the  city  courts  eliminated  from  the 
''judicial  power  of  this  State."  There  is  no  purpose  manifested  any- 
where in  article  6  to  reinvest  corporation  courts  with  judicial  authority, 
or  to  constitute  them  a  part  of  the  judicial  system  of  our  State.  On 
the  contrary,  it  seems  to  have  been  the  intention  of  the  framers  of  all 
the  Constitutions  from  1869  to  1891,  inclusive,  to  prevent  the  Legis- 
lature from  conferring  jurisdiction  upon  such  corporation  courts  to  try 
violations  of  the  Penal  Code.  Wherever  the  Constitution  vests  judicial 
powcjr,  it  must  so  remain,  and  the  Legislature  has  no  right  to  invade 
it  or  suspend  it,  unless  e3q)ress  authority  is  given  in  that  instrument. 
The  Legislature  has  no  authority  to  change  the  organization  of  the 
judicial  system,  nor  can  that  body,  under  the  guise  of  creating  "other 
courts,"  devest  the  district  court  or  the  justices  of  the  peace  courts  of 
their  constitutional  jurisdiction.  It  is  true,  the  Legislature  may  estab- 
lish such  other  courts ;  but  this  has  been  so  under  all  the  Constitutions 
in  the  State  of  Texas,  since  1846,  but  at  no  time  has  it  ever  been  held 
that  the  Ijegislature  could  destroy  constitutional  courts  under  and  by 
virtue  of  this  general  authority  to  create  "such  other  courts,"  unless  we 
find  such  a  decision  in  Harris  County  v.  Stewart,  supra.  The  judicial 
power  has  been  distributed  by  the  organic  law,  and  is  beyond  legislative 
control.  Article  2  of  the  Constitution  has  expressly  provided  that  our 
government  shall  consist  of  three  departments — the  executive,  the  judi- 
cial, and  the  legislative;  and  it  is  further  provided  therein  that  neither 
of  the  departments  shall  invade  the  prerogatives  of  the  others;  and 
neither  the  courts  themselves,  nor  the  executive,  nor  the  Legislature, 
have  authority  to  devest  themselves  of  the  high  trusts  and  prerogatives 
and  duties  imposed  by  the  Constitution.  The  courts  are  as  much  bound 
to  maintain  their  jurisdiction  and  power  as  they  are  to  maintain  the 
authority  of  the  co-ordinate  branches  of  the  government,  and  to  protect 
its  authority  from  invasion  from  the  other  two,  as  it  is  to  protect  the 
executive  from  the  legislative,  and  the  legislative  from  the  executive. 
The  bounds  of  the  authority  of  each  co-ordinate  department  of  the  gov- 
ernment has  been  set  and  fixed  by  the  terms  of  the  Constitution,  and, 
as  they  are  there  written,  they  must  be  maintained.  If  the  Legislature 
can  confer  exclusive  jurisdiction  upon  a  court  of  its  own  creation,  to 
the  exclusion  of  the  constitutional  court,  then  that  would  be  but  an 
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indirect  means  of  abolishing  the  court  itself,  because  it  could,  by  de- 
vesting the  constitutional  court  of  its  power  at  one  time  or  another, 
leave  it  without  any  jurisdiction  whatever;  and,  while  it  might  not 
abolish  the  court  in  name,  it  would  do  so  in  fact.  So,  if  the  Legislature 
has  the  power  to  confer  the  jurisdiction  of  the  district  court  upon  some 
other  tribunal,  then  it  follows  that  it  can  not  only  emasculate,  but 
actually  destroy,  said  court,  as  well  as  the  judicial  system  itself. 

In  Whitener  v.  Belknap,  89  Texas,  273,  the  Supreme  Court  seem  to 
have  taken  this  view  of  the  matter.  In  that  case  the  Supreme  Court 
held  unconstitutional  and  void  the  Act  of  the  Twenty-fourth  Legisla* 
ture  wherein  it  sought  to  create  a  civil  and  criminal  court,  and  prescribe 
its  jurisdiction  and  organization,  and  conform  its  jurisdiction  to  other 
courts.  Said  act  conferred  upon  said  civil  and  criminal  court  "all  the 
jurisdiction,  power  and  authority  in  both  civil  and  criminal  cases  which 
is  now  or  may  hereafter  be  vested  by  the  Constitution  and  laws  of  this 
State  in  the  district  courts  of  this  State,  except  such  jurisdiction,  power, 
and  authority  as  are  specially  withheld  from  said  court  by  this  chapter," 
etc.  And  it  further  gives  it  exclusive  original  jurisdiction  of  all  crim- 
inal cases,  both  felonies  and  misdemeanors,  where  the  offense  was  com- 
mitted in  Bowie  County,  over  which  justices  of  the  peace  have  not  juris- 
diction, etc.  The  Supreme  Court  in  this  connection  uses  this  language: 
"Thus,  all  of  the  jurisdiction  which  might  have  been  conferred  under 
the  Constitution  upon  the  District  Court  of  Bowie  County,  except  in 
probate  matters,  has  been  conferred  upon  this  court;  and  all  of  the 
jurisdiction  of  the  county  court,  except  in  probate  matters,  has  likewise 
been  conferred  upon  it.  It  also  provides  that  it  should  have  and  exercise 
all  jurisdiction  thereafter  conferred  upon  district  courts  by  the  Constitu- 
tion or  law."  It  also  provides  that  the  district  judge  of  the  Fifth  Judi- 
cial District  should  preside  over  said  court,  and  other  provisions  which 
are  unnecessary  to  notice.  Our  Supreme  Court  held  that  this  act  was 
unconstitutional,  and,  of  course,  invalidated  it  by  their  decision.  They 
reached  this  conclusion  by  first  holding  that  said  court  was  a  district 
court,  and  then  nidlified  the  act  creating  it  under  that  provision  of  the 
Constitution  which  provided  that  the  district  court  should  be  held  at  no 
point  in  the  county  other  than  the  county  seat.  Now,  if  this  rule  be  cor- 
rect, we  do  not  understand  how  it  would  harmonize  with  the  ruling  in 
Harris  County  v.  Stewart;  for  if  the  Legislature,  as  asserted  in  Harris 
County  X:  Stewart,  has  all  authority  to  create  courts,  and  confer  juris- 
diction upon  them  not  inhibited  by  the  Constitution,  then  the  Legis- 
lature would  have  the  right  to  confer  jurisdiction  coextensive  with  the 
district  court  upon  municipal  courts,  if  said  Constitution  does  not  pro- 
hibit it.  That  seems  to  be  the  main  proposition  in  Harris  County  v. 
Stewart.  Now,  if  the  Legislature  could  not  confer  jurisdiction  coex- 
tensive with  the  district  court  upon  a  mayor's  court,  outside  the  limits  of 
municipal  corporation  territory,  wherein  is  situated  the  county  seat, 
then  there  seems  to  be  an  inhibition  somewhere  in  the  Constitution 
which  does  control  this  question.     This  inhibition  has  not  been  pointed 
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out  in  Harris  County  v.  Stewart.  If  the  Legislature  has  the  authority 
to  confer  jurisdiction  upon  municipal  corporations,  coextensive  with 
the  district  or  county  or  justice  courts,  then,  under  Whitener  v.  Bel- 
knap, that  matter  will  be  controlled  by  the  territorial  location  of  the 
mayor's  court,  and  not  by  its  jurisdiction;  that  is,  the  power  to  create 
such  court  would  exist  only  within  municipal  corporations  constituting 
county  seats.  It  could  hisirdly  be  held  that  the  Legislature  could  not 
create  a  district  court  to  sit  at  any  point  in  the  county  outside  of  the 
county  seat,  and  yet  confer  upon  a  municipal  court  the  same  jurisdiction, 
and  maintain  it  in  said  court,  when  it  was  located  at  another  point  than 
the  county  seat.  As  we  understand  Harris  County  v.  Stewart,  the  Su-  V^^ 
preme  Court  held  the  Legislature  can  confer  jurisdiction  upon  corpora- 
tion  courts,  such  as  it  deems  proper,  not  to  exceed  that  of  the  district 
court,  because  there  is  no  constitutional  inhibition.  If  so,  then  it  would 
follow  that  such  jurisdiction  can  be  conferred  on  all  of  said  corporation 
courts  wherever  situated,  because  the  Constitution  makes  no  difference 
as  to  its  locality.  Then  we  would  find,  by  comparing  the  two  cases  of 
Harris  County  v.  Stewart  and  Wliitener  v.  Belknap,  supra,  that  the  Legis- 
lature could  confer  jurisdiction  on  the  corporation  court  coextensive 
with  that  of  the  district  court  wherever  situated,  and  at  the  same  time 
could  not  confer  jurisdiction  upon  a  district  court  situated  at  any  other 
point  of  the  county  than  the  county  seat.  This  court  said  in  the  Leach 
case,  supra,  "that,  if  the  Legislature  may  delegate  authority  to  one  muni- 
cipal court  in  one  town  to  enforce  the  general  laws  of  the  State,  it  may  do 
so  in  every  town;  and,  if  it  can  confer  authority  upon  said  courts  to  take 
jurisdiction  of  a  misdemeanor,  then  it  may  do  so  as  to  all  these  classes 
of  offenses ;  if  as  to  misdemeanors,  then  the  reasoning  would  be  equally 
as  cogent  that  it  could  do  so  as  to  all  felonies,  for  there  is  no  constitu- 
tional objection  in  the  way  of  one  class  of  offense  that  does  not  obtain 
as  to  all  classes  of  offenses.  If  this  power  can  be  delegated  to  a  municipal 
court  in  matters  pertaining  to  criminal  cases,  then  it  can  be  so  dele- 
gated with  equal  propriety  to  all  cases  of  civil  actions ;  and  we  should 
have  the  anomalous  condition  of  a  municipal  court  exercising  concur- 
rent original  jurisdiction  in  civil  and  criminal  cases  throughout  the 
State  at  the  same  time  with  district  courts,  county  courts,  and  justice 
courts,  and  also  at  the  same  time  could  be  made  to  exercise  appellate 
jurisdiction  coextensive  with  the  district  and  county  courts.  Hence 
such  jurisdiction  would  be  original  with  district,  county  and  justice 
courts,  and  at  the  same  time  appellate,  without  conforming  the 
jurisdiction  of  the  constitutional  courts  with  that  conferred  upon  the 
municipal  courts."  This  was  quoted  in  the  case  of  Harris  County  r. 
Stewart,  supra,  and  thus  criticised :  "This  argument  implies  an  appre- 
hension that  the  Legislature  might  abuse  the  power  to  create  other 
courts,  and  especially  to  combine  the  administration  of  the  general  laws 
of  the  State  and  the  local  laws  of  a  municipal  government  in  one  court 
to  such  an  extent  as  to  greatly  imperil  or  destroy  the  judicial  system 
of  the  State."    And  it  is  met  in  the  same  opinion  with  this  argument: 
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"It  may  be  said  that,  pursuing  this  course  of  reasoning  to  an  extreme,  a 
jurisdiction  might  be  thus  created  treading  so  closely  on  the  heels  of  the 
courts  of  session  and  common  pleas  as  to  render  difficult  to  distinguish 
their  footsteps;  but  so  long  as  there  is  a  jurisdiction  possessing  a  con- 
trolling power  over  it,  the  judges  of  which  are  appointed  in  the  manner 
prescribed  by  the  Constitution,  the  citizen  has  all  the  security  which  is 
deemed  necessary,  and  which  is  provided  by  the  Constitution,"  etc.  In 
this  connection  the  constitutional  appellate  jurisdiction  of  this  court  is 
cited  as  being  coextensive  with  the  limits  of  Texas,  as  a  corrective  of 
this  contemplated  abuse  by  the  Legislature.  If  it  be  a  fact  that  the  evils 
deprecated  in  that  opinion  can  be  avoided  by  reason  of  the  fact  that 
this  court  has  appellate  jurisdiction  coextensive  with  the  limits  of  Texas, 
then  the  very  emergency  mentioned  had  arisen  in  the  Fort  Worth  city 
charter,  which  was  under  consideration  in  the  Leach  case,  because  the 
Legislature  had  limited  the  right  of  appeal  from  the  city  court  .of  Fort 
Worth  to  this  court,  and  had  deprived  this  court  of  the  very  appellate 
jurisdiction  which  that  case  (Harris  County  v.  Stewart)  asserts  the  Con- 
stitution gives  it,  and  which  the  Constitution  did  in  fact  give  it;  and 
here  was  the  act  of  the  Legislature  seeking  to  deprive  the  right  ef  the 
citizen  to  appeal  to  this  court,  or  any  court  where  the  fine  imposed  was 
$20  or  le^,  and  had  sought  to  infringe,  not  only  the  right  of  appeal  from 
such  conviction,  but  had  sought  further  to  deprive  this  court  of  such  ap- 
pellate jurisdiction.  So,  the  very  emergency  spoken  of  in  that  opinion 
as  prospective  in  the  mind  of  this  court  had  become  a  realization  and  a 
,fact  under  the  act  of  the  Legislature  granting  the  charter  to  the  city  of 
Fort  Worth ;  for  if  that  act  was  constitutional,  and  the  Legislature  had 
the  right  to  limit  the  right  of  appeal  in  said  charter,  then,  so  far  as  that 
limitation  .to  an  appeal  is  concerned,  this  court  ceased  to  exercise  its  ap- 
pellate jurisdiction.  In  that  connection  the  following  language  is  also 
found  in  Harris  County  v.  Stewart :  ^If  the  people  choose  to  trust  the 
Legislature  with  power  to  enlarge  the  judicial  system  in  this  State,  or  to 
destroy  it,  the  courts  can  not  interfere  on  the  ground  that  such  authority 
might  be  carried  to  an  extreme,  which  would  be  destructive  of  the  sys- 
tem itself."  This,  to  our  minds,  is  carrying  that  doctrine  too  far.  It 
had  just  been  announced  in  that  decision  that  the  Constitution  had  con- 
ferred appellate  jurisdiction  upon  this  court  coextensive  with  the  limits 
of  the  State,  and  no  injury  could  result;  and  now  the  proposition  is  as- 
serted that  the  Legislature  may  destroy  the  power  of  this  court,  and  this 
court  would  be  powerless,  under  the  act  of  the  Legislature,  to  exercise 
its  constitutional  appellate  jurisdiction.  We  do  not  believe  that  any 
authority  can  be  found  to  sustain  such  proposition.  As  before  stated, 
the  powers  of  this  government  are  divided  into  three  departments — ^the 
executive,  judicial,  and  legislative;  and,  by  express  command  of  the 
Constitution,  each  of  these  departments  is  prohibited  from  in  any  man- 
ner invading  the  powers,  duties,  and  obligations  of  the  other  depart- 
ments; and  the  Legislature  has  no  more  authority  to  curtail  the  jurisdic- 
tion of  this  court  or  the  Supreme  Court  than  said  courts  have  to  abolish 
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the  ofl5ce  of  governor.  And  the  same  court,  in  Whitener  v.  Belknap, 
fiupra,  held  the  reverse  of  the  proposition  in  Harris  County  v.  Stewart, 
because  there  it  was  held  that  the  Legislature  could  not  create  a  district 
court,  and  locate  it  at  any  point  other  than  the  county  seat,  because  the 
Constitution  had  so  proclaimed. 

If  it  were  necessary,  or  the  time  ample,  to  cull  from  the  reports  of  the 
Supreme  Court  of  this  State,  as  well  as  from  the  reports  of  the  Court  of 
Appeals,  and  the  Court  of  Criminal  Appeals,  a  great  many  decisions 
<;ould  be  found  wherein  the  acts  of  the  Legislature  have  been  set  aside 
because  of  their  unconstitutionality.  Several  of  the  acts  of  the  recent 
Legislature  have  been  held  unconstitutional  since  its  adjournment  last 
June;  and  it  has  been  but  recently  that  the  Supreme  Court  held  that  the 
act  of  a  city  council  in  levying  an  assessment  tax  or  sum  of  money,  and 
creating  a  lien  on  the  homestead  for  the  payment  thereof,  for  the  im- 
provement of  streets  in  front  of  said  homestead,  was  violative  of  the  Con- 
stitution of  Texas.  See  Higgins  v.  Bordages,  88  Texas,  458.  And  see  also 
Light  Co.  V.  Keenan,  88  Texas,  197,  where  another  act  of  the  Legislature 
was  held  unconstitutional.  So,  if  this  court,  in  the  Leach  case,  expressed 
any  apprehension  of  the  fact  that  the  Legislature  might  abuse  its  power 
in  passing  unconstitutional  acts,  that  fear,  to  say  the  least  of  it,  is  fully 
justified  by  the  decisions  of  all  the  courts  of  last  resort  in  this  State. 
And  more  than  that,  by  the  same  decisions,  it  can  be  maintained  that 
that  fear  had  matured  into  an  actual  realization  prior  to  the  Leach  de- 
cision. And  if  it  be  correct,  as  was  said  in  Harris  County  v,  Stewart, 
that  ^^the  Legislature  mfly  /^^°^^^y  ^^^^  jnijirinl  nyrtrm  nf  thin  Stntr/^  M 
then  it  would  be  useless  to  urge  the  proposition  that  the  appellate  juris- 
diction of  this  court  could  cure  those  evils.  It  is  also  asserted  in  Harris 
County  V.  Stewart  that,  if  the  Leach  Case  is  correct,  "it  would  seriously 
affect  the  administration  of  the  civil  laws  of  this  State,  of  which  this 
<;ourt  has  final  jurisdiction."  We  do  not  so  understand  the  law.  How 
this  could  affect  the  jurisdiction  of  the  Supreme  Court  is  not  stated  in 
that  opinion.  If  the  Legislature  has  conferred,  or  can  confer  civil  jur- 
isdiction upon  these  city  courts  of  matters  outside  and  beyond  their  own 
municipal  affairs,  whether  exclusive  of  or  concurrent  with  State  courts, 
then  it  is  certain  that  such  jurisdiction  could  be  exercised  by  the  State 
courts,  if  not  conferred  upon  the  corporation  courts;  and,  if  the  Supreme 
Court  could  obtain  jurisdiction  of  it  from  the  city  courts  by  reason  of 
its  lodgment  in  the  corporation  court,  it  certainly  would  not  be  deprived 
of  such  jurisdiction,  if  the  same  jurisdiction  is  lodged  in  the  State  court. 
So  far  as  the  Supreme  Court's  jurisdiction  is  concerned,  we  do  not  un- 
derstand how  the  Leach  Case  has  any  effect;  for  certainly  that  court 
would  not  hold  that  because  these  civil  matters  were  tried  in  the  State 
court,  and  not  in  the  corporation  court,  it  would  therefore  be  deprived 
of  its  appellate  jurisdiction.  We  are  not  deciding  the  Supreme  Courtis 
appellate  jurisdiction  over  the  trial  courts,  but  have  been  under  the  im- 
pression that  such  jurisdiction  was  limited  to  writs  of  error  from  the 
Courts  of  Civil  Appeals.     So,  in  view  of  the  whole  matter,  we  have  seen 
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no  reason  to  change  our  views  as  expressed  in  Leach  v.  State,  Ex  Parte 
Knox,  and  Ex  Parte  Fagg,  supra;  and,  upon  further  examination  of  the 
questions  involved  in  those  cases,  we  are  still  of  the  same  opinion.  We 
are  also  of  opinion  that  corporation  courts  can  not  be  invested  with  jur- 
isdiction exclusive  of  or  concurrent  with  State  courts  to  try  violations 
of  our  penal  laws;  nor  can  the  Legislature  invest  municipal  corporations 
with  the  power  to  suspend  any  penal  law  of  the  State  within  the  limits 
of  such  corporation;  and,  further,  that  corporation  courts  are  only  au- 
thorized in  this  State  as  incidental  to  municipal  charters,  and  can  only 
be  brought  into  existence  under  such  charters;  that  such  courts  are  not, 
and  can  not  be,  created  under  article  5  of  our  State  Constitution;  and 
that  they  can  not  form  a  part  of  "the  judicial  power  of  the  State,'*  pro- 
vided for  by  said  article,  but  are  incidental  only  to  corporate  charters, 
under  article  11  of  said  Constitution. 

The  remaining  questions,  we  think,  are  without  merit,  and  are  not 
therefore  discussed.     The  judgment  is  affirmed. 

HENDEJESON",  Judge. — I  agree  to  the  result  reached;  that  is,  that 
the  city  court  of  Dallas  did  not  have  jurisdiction  to  try  said  case.  I 
will  file  my  views  on  the  questions  discussed. 

Affirmed. 
.Hurt,  Presiding  Judge,  dissents. 

HENDERSON",  Judge. — Appellant  was  tried  in  the  County  Court  of 
Dallas  County,  and  convicted  of  keeping  a  disorderly  house.  On  the 
trial  she  interposed  a  plea  to  the  jurisdiction  of  the  County  Court,  based 
on  the  ground  that  the  charter  of  the  city  of  Dallas  vested  in  the  city 
court  exclusive  jurisdiction  of  said  offense.  An  inspection  of  the  charter 
of  the  city  of  Dallas  existing  at  that  time  and  now  shows  that  her  con- 
tention to  the  effect  that  the  city  court  was  given  exclusive  jurisdiction 
of  said,  offense  was  correct ;  accordingly  the  constitutional  question  as  to 
whether  the  Legislature  had  the  power  to  confer  jurisdiction  of  State 
cases  upon  the  municipal  court  of  Dallas  is  here  presented.  Under  or- 
dinary circumstances  I  should  not  feel  called  upon  to  express  my  views, 
inasmuch  as  I  concur  in  the  result  reached  in  the  opinion  of  my  Brother 
Davidson.  The  question,  however,  is  of  such  importance  that  I  believe 
it  my  duty  to  supplement  that  opinion  with  at  least  some  of  the  reasons 
which  induce  me  to  hold  said  charter  unconstitutional  so  far  as  it  seeks 
to  give  jurisdiction  of  State  cases  to  the  municipal  court  of  Dallas.  I 
am  not  unmindful  of  the  gravity  of  the  situation  when  a  court  is  required 
to  pass  upon  the  constitutionality  of  an  act  of  the  Legislature,  but  the 
question  is  fraught  with  still  greater  embarrassment  in  this  instance,  be- 
cause I  feci  constrained  to  differ  not  only  with  the  presiding  judge  of  this 
court,  but  with  the  able  and  exhaustive  opinion  of  the  Supreme  Court 
of  this  State  on  this  question.  But  entertaining,  as  I  do,  the  belief  that 
"it  is  the  duty  of  the  courts  to  uphold  the  Constitution  as  it  is  written, 
and  to  yield  no  part  of  their  right  or  authority,  and  that  judges  are 
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chosen  for  the  purpose  of  maintaining  the  limitations  of  the  Constitu- 
tion, without  which  free  government  can  not  exist,"  I  should  be  recreant 
to  the  trust  imposed  in  me  by  the  people  of  the  State  if  I  did  not,  within 
the  fimctions  of  my  office,  resist  to  the  utmost  any  interference,  even 
on  the  part  of  the  Legislature,  with  the  principles  of  the  Constitution. 
Not  even  so  high  a  tribunal  should  be  permitted  to  violate  its  provi- 
sions with  impunity.  At  the  same  time,  ^'nothing  but  a  clear  violation 
of  the  Constitution,  a  clear  usurpation  of  power  prohibited,  will  justify 
the  judicial  department  in  pronouncing  an  act  of  the  legislative  depart- 
ment null  and  void.''  Actuated  by  such  a  sentiment,  I  have  given  the 
question  that  examination  which  so  grave  a  subject  demands,  and  I  be- 
lieve I  shall  be  able,  before  I  conclude,  "to  put  my  finger*'  upon  the  pro- 
vision of  the  Constitution  which  the  Legislature  in  passing  the  act  in 
question,  violated,  or  from  which  the  prohibition  necessarily  arises. 

1.  I  submit  that  corporation  courts  are  mere  incidents  of  municipal 
government,  for  the  enforcement  of  municipal  laws'.  This  was  their 
character  at  common  law.  See  1  Dill.  Mun.  Corp.,  sees.  424-426.  In 
America  our  States  have  generally  followed  the  above  in  construing  the 
status  and  functions  of  municipal  courts.  It  is  conceded  that  in  some 
of  the  States  this  is  not  the  rule,  but,  as  a  general  proposition,  I  think  it 
may  be  safely  stated  that  municipal  courts  are  merely  incidents  of  mu- 
nicipal corporations.  They  can  not  exist  unless  there  is  first  in  exist- 
ence a  town  or  city,  which  must  be  incorporated.  Their  jurisdiction  and 
functions  are  coextensive  with  the  town  or  city,  and  pertain  to  oflfenses 
against  the  municipal  government  which  are  made  such  by  ordinances 
which  may  be  passed  for  that  purpose.  As  stated  by  Mr.  Dillon  (volume 
1.  sec.  428) :  "It  is  clear  that  it  is  competent  for  the  Legislature  of  a 
State  to  create  municipal  courts  with  powers  of  local  government,  and  to 
authorize  them  to  adopt  ordinances  or  by-laws,  with  appropriate  pen- 
alties for  their  violation.  The  power  to  do  this  includes,  by  fair  impli- 
cation, the  power  to  authorize  violations  of  ordinances  (where  the  acts 
are  not  criminal  in  their  nature)  to  be  tried  and  determined  in  a  sum- 
mary manner  by  a  local  or  corporation  tribunal."  It  may  be  conceded, 
however,  that  the  Legislature  may  authorize  municipal  courts  to  exer- 
cise jurisdiction  in  State  cases,  unless  some  provision  of  the  Constitution 
should  be  infringed.  As  stated  above,  in  some  of  the  States  municipal 
courts  are  regarded  as  a  part  of  the  State  judiciary,  but  these  are  the 
exceptions  which  serve  only  to  prove  the  rule;  and  it  is  believed  an  ex- 
amination of  the  cases  will  show  that  the  Constitutions  of  such  States 
are  diflferent  from  ours,  and  give  warrant  to  the  Legislature  to  treat 
these  courts  as  a  part  of  the  judicial  system  of  the  State;  or  the  his- 
tory of  such  courts,  in  connection  with  the  Constitution,  is  such  as 
to  authorize  the  conferring  of  such  jurisdiction  upon  them.  The 
cases  which  bear  out  this  contention  are  cited  in  Harris  County  v. 
Stewart,  91  Texas,  133.  A  number  of  States  hold  a  different  view. 
See  La  Fon  v.  Dufrocq,  La.  Ann.,  350;  State  v.  Maynard,  14  111.,  419; 
Shafer  v.  Mumma,  17  Md.,  331;  Holmberg  v.  Hauck,  16  Neb.,  337; 


Digitized  by  LjOOQiC 


v^ 


670  38th  Texas  Criminal  Rbports.  IDaUas,^ 

Brown  v.  State,  79  Ga.,  324.  In  our  own  State  it  has  been  held  that  it 
was  entirely  competent  for  the  Legislature  to  create  courts  for  the  pur- 
pose of  enfopaing  municipal  ordinances.  See  Blessing  v.  State,  42 
Texas,  641.*'i^nd  it  has  also  been  held  that  jurisdiction  pertaining  to 
State  courts  could  not  be  conferred  on  municipal  courts.  These  are 
decisions  under  a  former  Constitution,  and  hold  that  recorders  and 
mayors  could  not  be  justices  of  the  peace.  See  Bigby  v.  City  of  Tyler, 
44  Texas,  351;  Holmes  v.  State,  Id.,  631.  It  is  true,  our  courts  have 
recognized  the  exercise  of  jurisdiction  by  municipal  courts  of  State 
cases,  and  a  number  of  cases  are  cited  to  that  effect  in  Ex  Parte  Fagg^ 
ante,  p.  573.  The  constitutional  question,  however,  was  not  made  in 
those  cases,  and  they  can  not  be  considered  as  authority  upon  this  ques- 
tion. Jurisdiction  in  our  State  was  originally  ingrafted  upon  munici- 
pal courts  of  petty  offenses  against  State  laws  under  Constitutions  which 
made  corporation  courts  a  part  of  the  judicial  system  of  the  State.  See 
Const.  1845,  art.  4,  sec.  1;  Const.  1861,  art.  4,  sec.  1;  Const.  1866,  art. 
4,  sec.  1.  Under  said  Constitutions,  in  1856,  at  the  time  of  the  adop- 
tion of  our  first  Penal  Code  and  Code  of  Criminal  Procedure,  the  Legis- 
lature passed  certain  articles,  to  wit,  articles  98,  929,  930,  Code  of  Crim- 
inal Procedure,  which  gave  to  mayors  and  recorders  the  same  jurisdic- 
tion to  try  State  cases  as  justices  of  the  peace.  More  recently,  however^ 
larger  jurisdiction  than  of  mere  petty  offenses  has  been  from  time  to  time 
vested  in  municipal  courts  by  special  charters  to  cities.  The  constitu- 
tionality of  these  acts  has  for  some  time  passed  unchallenged.  N"or  was 
public  attention  called  to  the  fact  that  the  Constitutions  under  which 
these  courts  were  authorized  to  exercise  jurisdiction  as  State  courts  were 
no  longer  in  existence.  "No  doubt,  much  of  the  confusion  which  has 
arisen  on  this  subject  was  occasioned  by  the  fact  that  said  articles  of  the 
Code  of  Criminal  Procedure  passed  in  1856,  when  the  Legislature  had 
the  right  to  enact  them,  were  brought  forward  from  time  to  time  by  the 
codifiers,  and  so  continued  in  force.  It  is  submitted,  however,  if  these 
articles  of  the  Code  were  unconstitutional  when  brought  forward,  they 
did  not  get  to  be  constitutional  by  simply  being  re-enacted  and  adopted 
as  general  laws,  and  jurisdiction  exercised  thereunder.  If  the  clause  of 
the  Constitution  which  authorizes  the  conferring  of  jurisdiction  upon 
mayors'  and  recorders*  courts  of  State  cases  was  repealed  by  being 
omitted  from  the  new  organic  law,  which  was  passed  in  1869,  then  said 
courts  ceased  to  be  a  part  of  our  State  judicial  system,  and  no  authority 
remained  with  the  Legislature  to  clothe  them  with  jurisdiction  apper- 
taining to  State  courts. 

2.  In  order  to  present  this  question  clearly,  I  submit  that  corpora- 
tion courts  are  not  now  named  as  a  part  of  the  judicial  system  of  the 
State,  and,  if  they  are  to  be  regarded  as  such,  this  claim  must  rest  on 
one  of  two  propositions:  (1)  They  either  constitute  a  part  of  the  judi- 
cial system  of  the  State,  despite  the  fact  that  they  are  not  named  in  the 
Constitution,  or  (2)  they  become  such  by  virtue  of  the  creative  power  of 
the  Legislature  under  the  Constitution.    Discussing  these  propositions  in 
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their  order,  I  insist  that  corporation  courts  constitute  no  part  of  our 
judicial  system.  The  fact  that  our  Constitution  once  named  these  cor- 
poration courts  as  a  part  of  our  system,  and  afterwards,  in  the  forma- 
tion of  new  Constitutions,  the  other  courts  formerly  named  were  re- 
tained in  the  judiciary  article,  but  corporation  courts  were  dropped 
therefrom,  to  my  mind  is  strong,  if  not  conclusive,  evidence  of  an  inten- 
tion to  eliminate  such  courts  from  our  judicial  system.  I  do  not  deny 
that  in  one  sense  municipal  courts  are  a  part  of  the  judicial  system  of  the 
State,  inasmuch  as  they  enforce  certain  local  State  laws,  but  I  do  deny 
that  they  are  State  courts  in  the  sense  that  they  are  a  part  of  the  State 
judiciary,  as  contemplated  by  the  Constitution ;  and  I  emphatically  deny 
that  the  inherent  right  exists  in  the  Legislature  under  the  Constitution 
to  confer  jurisdiction  of  State  cases  upon  municipal  courts.  While 
such  courts,  in  a  qualified  sense,  are  a  part  of  the  judicial  power  of  the 
State,  they  are  merely  incidents  of  municipal  corporations,  and  they 
can  only  exercise  such  power  as  properly  belongs  to  municipal  govern- 
ment; that  is,  to  enforce  such  ordinances  as  a  city  or  town  has  a  right  to 
pass.  And  I  maintain  that  a  city  or  town  has  no  right  to  pass  an  ordi- 
nance making  that  an  oflfense  against  the  city  which  has  been  declared 
a  crime  against  the  State.  The  State,  by  its  laws,  having  already  occu-^S. 
pied  the  territory,  the  Lfi^slft^nrp  ^«>y>  ^^^  ^ftl^p;**^^  authority  to  munici- 
pal gOYfirnmen^g  ^^  encroach  upon,  much  less  indirectly  annuL  State 
laws.  It  is  conceded  that  all  judicial  power  is  derived  from  the  State, 
and  unless  the  power  of  the  Legislature  is  limited  by  the  Constitution^ 
either  express  or  implied,  then  the  Legislature  is  omnipotent  in  itself, 
either  to  create  courts  or  confer  jurisdiction  upon  existing  courts.  ,  Now, 
our  Constitution  vests  the  judicial  power  of  the  State  in  the  Supreme 
Court,  Court  of  Criminal  Appeals,  Courts  of  Civil  Appeals,  district,  coun- 
ty, and  commissioners  courts,  and  justices  of  the  peace  courts.  It  is  not 
necessary  to  go  into  the  details  of  our  judiciary  article,  but  a  reference 
thereto  will  show  that  the  object  of  the  Constitution  builders  was  to 
mark  out  a  complete  judicial  system.  The  entire  State,  including  every 
county,  is  required  to  be  divided  into  judicial  districts.  Each  county 
is  required  to  have  a  county  court,  and  the  counties  are  required  to  be 
divided  into  commissioners  precincts,  and  thus  commissioners  courts 
constituted.  So,  with  justices*  courts,  each  county  is  required  to  have 
not  less  than  four  and  not  more  than  eight  justices  of  the  peace,  unless 
a  county  shall  contain  a  city  of  8000  or  more  inhabitants,  in  which  case 
such  city  is  authorized  to  have  two  justices  of  the  peace.  The  organi- 
zation of  these  courts  is  set  out  in  the  judiciary  article.  The  officers 
authorized  to  hold  them  are  named,  and  their  functions  and  duties  pre- 
scribed. Not  only  so,  but  control  is  given  to  the  district  court  over  all 
the  subordinate  courts,  and  they  are  authorized  to  remove  the  officers  of 
such  courts  on  sufficient  cause.  The  article  goes  still  further,  and  pro- 
vides how  vacancies  in  such  courts  are  to  be  filled.  It  is  not  a  case 
where  the  Constitution  is  silent  on  the  subject,  for  that  instrument 
speaks;  and  the  maxim,  ^^Expressio  unius  est  exclusio  alterius,"  becomes 
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the  rule.  As  was  said  in  a  New  Jersey  ease  (see  ^Harris  v.  Vanderveer, 
21  N.  J.  Eq.,  434) :  '^n  an  examination  of  these  sections,  the  first  thing 
that  attracts  attention  is  this:  that  the  instrument  itself  establishes 
certain  courts.  It  does  not  leave  that  all-important  work^to  other  hands. 
An  omission  in  this  respect  in  the  Constitution  would  have  left  the  judi- 
cial system  without  any  fixity  whatever.  In  such  a  state  of  things,  the 
powers,  jurisdiction,  and  even  the  very  existence,  of  the  civil  courts  would 
have  been  placed  under  the  control  of  the  Legislature.  They  could  have 
been  altered  or  abolished  by  that  body  at  will."  If  the  Constitution 
stopped  here,  I  apprehend  that  no  one  would  be  bold  enough  to  declare 
that  any  State  jurisdiction  could  be  vested  in  municipal  courts.  The 
Constitution  of  1891,  however,  goes  a  step  further,  and  authorizes  the 
Legislature  to  create  "other  courts."  This  same  power  was  contained 
in  the  Constitution  of  1876,  and  was  construed  by  Judge  Roberts  in  Ex 
Parte  Towles,  48  Texas,  413.  See  also  Gibson  v.  Templeton,  62  Texas, 
555 ;  Ex  Parte  Whitlow,  59  Texas,  273 ;  Williamson  v.  Lane,  52  Texas, 
335;  Wliitener  v.  Belknap,  89  Texas,  273.  I  quote  from  Judge  Roberts 
in  the  Towles  Case  as  follows:  "It  was  certainly  the  object  of  the  fram- 
ers  of  our  Constitution  to  mark  out  a  complete  judicial  system  by  defin- 
ing generally  the  province  of  each  of  the  courts  by  reference  to  the  ob- 
jects confided  to  the  action  of  each,  and  the  relation  of  each  to  the  others. 
To  that  extent  it  must  be  held  to  be  permanent,  and  not  subject  to 
change  by  the  action  of  the  Legislature,  except  as  a  change  may  have 
been  provided  for.  This  is  plainly,  though  incidentally,  indicated  by  a 
special  provision  for  a  change  in  the  jurisdiction  of  the  county  court.*' 
Now,  if  the  creative  power  of  the  Legislature  under  the  Constitutions  of 
1876  and  1891  is  the  same  in  this  respect,  then  I  maintain  that  the  con- 
struction must  be  the  same.  That  the  creative  power  is  the  same  I  think 
no  one  will  deny.  If  Judge  Roberts'  opinion  was  sound  when  written, 
it  is  equally  sound  now,  when  applied  to  the  Constitution  of  1891.  And 
I  insist,  in  this  connection,  if  corporation  courts  existed  throughout 
the  State  at  the  time  of  the  adoption  of  our  Constitution  (and  this  no 
one  will  deny),  and  they  were  regarded  as  a  part  of  the  judicial  system 
of  the  State,  why  were  they  not  named  in  that  instrument?  Evidently 
these  courts  were  not  regarded  as  a  part  of  the  judicial  system.  Other 
courts  were  named  in  the  Constitution.  These  were  not;  and  if  they 
are  to  be  regarded  as  a  part  of  our  judicial  system,  they  are  so  by  a 
higher  law  tlian  the  Constitution  itself.  Nor  must  it  be  forgotten  that 
our  judiciary  article  is  flexible,  fully  adequate  to  meet  all  the  demands 
of  the  present  and  the  immediate  future.  The  amendment  of  1891 
makes  the  district  court  more  elastic,  and  enlarges  its  jurisdiction,  and 
as  many  district  courts  can  be  created  as  the  necessities  of  litigation 
may  require.  True,  there  can  be  but  one  county  court,  but  the  juris- 
diction of  this  court  is  cast  in  such  shape  as  that  there  can  never  be 
any  danger  of  overcrowding  it.  And  when  we  come  to  the  justices' 
courts,  which  have  jurisdiction  of  petty  offenses,  such  as  it  is  claimed 
mayors  and  recorders  ought  to  have  jurisdiction  to  try,  we  find  that 


Digitized  by  LjOOQiC 


1898,]  Ex  Parte  Coombs,  alias  Shielby.  673 

the  Constitution  authorizes  an  increase  of  the  justices  of  the  peace 
where  such  cities  have  over  8000  inhabitants;  thus  negativing  the  idea 
that  it  was  intended  that  municipal  courts  should  constitute  a  part  of 
the  judicial  power  of  the  State  for  the  trial  of  even  petty  offenses.  It 
will  not  be  contended  that  the  Legislature,  in  the  face  of  the  Constitu- 
tion limiting  the  number  of  justices  of  the  peace  in  a  county,  could 
directly  create  a  greater  number  of  justices  than  is  provided  by  the 
Constitution.  If  the  Legislature  could  not  create  a  greater  number 
of  such  justices  in  any  county  directly,  it  is  a  self-evident  proposition 
that  they  could  not  do  so  indirectly.  Therefore  they  could  not  indi- 
rectly constitute  mayors  and  recorders  of  cities  justices  of  the  peace, 
for  this  would  be  doing  by  indirection  what  the  Constitution  prohibits 
directly.  See  Holmes  v.  State,  44  Texas,  631,  where  this  question  was 
directly  decided;  and  also  Bigby  v.  City  of  Tyler,  44  Texas,  351 :  "When 
the  Constitution,  as  the  source  of  judicial  power,  vests  that  power  in 
designated  tribunals,  the  Legislature  can  neither  vest  it  elsewhere,  nor 
create  new  judicial  offices,  nor  divide  the  duties  of  the  judicial  office 
designated  by  the  Constitution.  The  Constitution  can  not  be  evaded 
by  a  change  in  the  name  of  an  office,  nor  can  an  office  be  divided,  and 
the  duties  assigned  to  two  or  more  offices  under  different  names,  and 
the  appointment  to  the  offices  made  in  any  manner  except  as  authorized 
by  the  Constitution.''  See  People  v.  Albertson,  55  N.  Y.,  57.  The 
same  observations  hold  good  with  reference  to  our  county  court  system, 
for  the  Constitution  (article  5,  section  15)  limits  the  authority  of  the 
Legislature  to  the  creation  of  only  one  county  court  in  each  county. 
The  Legislature  therefore  can  not,  directly  or  indirectly,  create  more 
than  one  county  court  by  conferring  jurisdiction  upon  inferior  courts, 
for  the  Constitution  has  limited  the  jurisdiction  of  justices  of  the  peace 
in  criminal  matters  to  cases  where  the  fine  imposed  does  not  exceed 
$200.  It  has  also  placed  a  limitation  upon  the  jurisdiction  of  said 
courts  in  civil  matters.  Therefore  the  justice's  court  jurisdiction  can 
not  be  increased  in  the  face  of  the  Constitution,  so  as  to  include  those 
offenses  where  the  fine  is  in  excess  of  $200  as  a  punishment.  It  is  true 
that  the  Constitution  has  provided  that  the  jurisdiction  of  county 
courts  may  be  changed,  increased,  or  diminished,  either  by  local  or 
general  law;  but  this  jurisdiction  can  not  be  conferred,  as  before  stated, 
upon  justices  of  the  peace,  because  the  Constitution  has  limited  the 
jurisdiction  of  justices'  courts.  Therefore  there  is  but  one  court  men- 
tioned in  the  Constitution  upon  which  the  Legislature  may  confer  juris- 
diction taken  from  the  county  court,  and  that  is  the  district  court. 
The  district  court,  by  sections  7  and  8  of  article  5  of  the  Constitution, 
is  the  only  court  specifically  mentioned  in  the  Constitution  which  could 
exercise  any  jurisdiction  that  might  be  taken  from  the  county  court 
by  local  or  general  laws  passed  by  the  Legislature  for  that  purpose. 
It  will  therefore  be  seen,  if  the  language  of  the  Constitution  means 
what  it  says,  or  says  what  it  means,  that  there  may  be  as  many  district 
58  Texas  Crim  App.— 43 
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courts  in  the  State  of  Texas  as  the  Legislature  may  see  proper  to  create 
or  bring  into  existence.  Then  the  conclusion  is  irresistible  that  under 
our  Constitution,  if  the  Legislature  creates  other  courts,  they  can  only 
exercise  such  jurisdiction  as  might  be  exercised  by  the  district  court 
as  an  original  court,  or  such  court  with  the  jurisdiction  of  the  county 
court  conferred  upon  it  by  the  local  or  general  law  passed  by  the  Legis- 
lature for  that  purpose.  And  it  follows,  as  a  corollary  to  this,  if  the 
Legislature  can  not  create  an  additional  county  court  to  that  provided 
by  the  Constitution,  then  it  can  not  create  a  mayor's  or  recorder's 
court  with  co-ordinate  jurisdiction  with  that  court;  nor  can  it  create 
mayors*  or  recorders'  courts,  directly  or  indirectly,  justices  of  the  peace 
courts,  -and  confer  upon  them  jurisdiction  appertaining  to  such  courts, 
because,  as  before  stated,  the  Constitution  has  set  the  bounds  to  their . 
jurisdiction  and  authority.  Then  it  follows  as  a  logical  conclusion,  if 
the  Legislature  can  create  of  a  municipal  court  a  State  court,  it  must 
be  with  the  jurisdiction  pertaining  to  a  district  court.  So  it  occurs, 
to  me  that  we  reach  the  inevitable  conclusion  that  our  judiciary  article 
prohibits  the  conferring  of  jurisdiction  upon  mayors'  or  recorders'  courta 
which  would  make  them  co-ordinate  with  county  courts  or  justices  of 
the  peace  courts.  And  I  believe  that  the  declaration  of  Judge  Roberts 
in  the  Towles  Case,  supra,  is  equally  as  applicable  in  the  construction 
of  our  judiciary  article  of  1891  as  it  was  in  the  construction  of  our 
judiciary  article  of  1876.  The  people  intended  to  preserve  our  judicial 
system  intact.  The  terms  used,  in  my  opinion,  can  bear  no  other  con- 
struction. The  district  court  is  the  basic  principle  upon  which  the 
entire  system  is  founded;  and  the  whole  may  be  likened  to  some  noble 
oak,  towering  with  Olympian  majesty  and  imperial  supremacy  above 
the  lesser  trees  of  the  forest.  The  bole  or  trunk,  vigorous  and  strong, 
springing — a  graceful  colonnade — from  the  ground,  to  bathe  its  leafy 
foliage  in  the  clouds,  fitly  represents  the  district  courts.  This,  sup- 
ported and  nourished  by  the  county  courts  and  commissioners'  and  jus- 
tices' courts,  may  be  aptly  termed  the  roots  of  the  system,  which  strike 
down  deep  into  the  rich  alluvial  soil  of  our  jurisprudence.  The  Courts 
of  Civil  Appeals  stretch  their  giant  limbs  above  and  around,  and  with 
their  superb  setting  reach  out  to  catch  the  winds  and  dews  and  sun- 
shine, to  give  them  back  again,  and  to  shadow,  fertilize,  and  fructify 
the  soil  beneath.  While  high  over  all,  standing  like  armed  sentinels 
to  guard  the  sacred  domain,  crowning  the  summit,  are  the  Supreme 
Court  and  the  Court  of  Criminal  Appeals.  Others  can  be  created,  but 
they  must  be  of  like  kind,  and  grafted  into  the  system  by  skillful  hands. 
Thus  completed,  unique  in  outline,  perfect  in  symmetry,  and  vigorous 
in  its  strength  and  growth,  this  magnificent  temple  of  justice,  builded 
by  the  framers  of  our  Constitution,  is  well  fitted  to  meet  and  grapple 
with  all  the  demands  of  litigation,  and  to  withstand  the  sinister  touch 
of  the  fawning  sycophant,  or  the  ruder  assaults  of  brute  force  and  un- 
chained power,  no  matter  by  whom  set  in  motion. 
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This  brings  me  to  the  second  .proposition  or  subdivision  of  the  sub- 
ject, to  wit:  Did  the  Dallas  city  court  become  a  State  court  by  virtue 
of  the  creative  power  of  the  Legislature  under  the  Constitution?  I 
am  not  prepared  to  say  that  municipal  courts  can  not  be  habilitated, 
and  brought  into  our  judicial  system,  and  made  to  do  double  service, 
both  as  municipal  and  State  courts,  as  was  done  in  Helfreid^s  Case,  2 
Nott  &  McC,  333.  But  when  this  is  attempted  it  must  be  done  by 
creative  act,  and  not  by  merely  conferring  jurisdiction  as  upon  State 
courts.  By  an  examination  of  the  various  acts  of  the  Legislature 
creating  State  courts  and  municipal  courts,  the  difference  will  be  ap- 
parent; and  it  will  become  evident  that  the  Legislature  never  intended 
to  make  any  municipal  court  in  the  State  of  Texas  a  State  court.  On 
the  contrary,  the  attempt  has  always  been  simply  to  confer  jurisdiction 
of  State  cases  upon  these  courts.  By  way  of  example,  take  the  Dallas 
County  Criminal  District  Court  and  the  City  Court  of  Dallas.  In  the 
first  it  is  evident  that  the  Legislature  went  about  the  performance  of 
its  duty  under  the  Constitution  to  create  a  State  court.  They  exer- 
cised a  care.  It  is  a  general  act,  and  under  a  proper  caption.  The 
jurisdiction  of  said  court  is  carefully  provided  for,  and  made  to  conform 
to  the  other  district  courts  in  that  county.  A  seal  is  prescribed  for 
said  court.  A  judge,  and  his  selection,  together  with  all  the  officers 
thereof,  are  provided  for;  the  terms  of  said  court  are  fixed;  and  we 
know,  without  question,  that  here  the  Legislature  intended  to  create 
a  State  court.  Now,  turn  to  the  act  creating  the  City  Court  of  Dallas. 
In  the  first  place,  it  is  a  special  act  of  the  Legislature.  (It  does  not 
occur  to  me  that  the  Legislature  could  undertake  to  perform  this  duty 
under  a  special  act.)  The  caption  of  said  act  is,  "An  act  to  incor- 
porate the  city  of  Dallas,  and  grant  it  a  charter.^^  This  itself  would, 
under  a  provision  of  our  Constitution,  render  the  attempt  to  create  a 
State  court  null  and  void.  See  Ex  Parte  Fagg,  ante,  p.  573,  and  authori- 
ties there  cited.  The  city  judge  gets  his  official  status  not  from  the 
State,  but  from  the  city,  and  his  compensation  is  entirely  from  the  city. 
The  very  seal  of  the  court  is  provided  for  by  the  city.  The  process 
does  not  run  in  the  name  of  the  State,  but  in  that  of  the  city.  Through- 
out the  act  it  is  referred  to  as  a  city  court,  having  jurisdiction  of  city 
cases  by  ordinances.  Section  27,  in  providing  for  process,  says  that  it 
shall  be  served  and  executed  in  the  same  manner  as  process  issued  from 
a  State  court,  and  the  practice  and  procedure  of  the  State  courts  shall 
govern,  etc.  Now,  if  it  was  State  court,  why  not  refer  to  it  as  such, 
instead  of  referring  to  it  as  a  city  court,  and  authorizing  its  procedure 
to  be  conducted  in  some  cases  as  the  practice  and  procedure  in  State 
courts,  as  far  as  applicable  and  practicable?  It  is  not  necessary  to 
go  further  into  details;  but  to  my  mind  it  is  evident  that  the  Legislature 
did  not  intend  to  create  a  State  court  of  this,  but  a  city  court,  and 
merely  attempted  to  confer  jurisdiction  upon  it  to  try  certain  State 
cases.  If  it  was  an  already  existing  State  court,  it  would  have  been 
perfectly  competent  for  the  Legislature  to  have  done  this;  that  is,  to 
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confer  jurisdiction  upon  it.  If  it  was  not  a  State  court,  before  they 
could  confer  jurisdiction  upon  it  it  was  obligatory  upon  the  Legislature 
to  create  and  make  of  it  a  State  court.  I  think  it  is  clear,  viewing 
this  matter  from  any  standpoint,  that  the  City  Court  of  Dallas  did  not 
have  jurisdiction  to  try  said  offense  of  keeping  a  disorderly  house, 
neither  as  an  existing  State  court  under  our  Constitution,  nor  as  a 
State  court  created  by  the  Legislature  under  that  instrument.  It  may 
be  said  that  the  holding  of  these  acts  of  the  Legislature  attempting 
to  bestow  jurisdiction  of  State  cases  upon  municipal  courts  unconstitu- 
tional will  be  productive  of  great  confusion;  but,  if  this  be  conceded, 
it  would  not  justify  us  in  holding  that  an  act  deemed  unconstitutional 
should  be  held  valid.  The  argument  ab  inconvenienti  has  no  place 
here,  I  do  not,  however,  agree  to  the  proposition  that  municipal  courts 
are  better  fitted  to  try  this  character  of  cases,  or  any  State  case,  than 
State  courts,  and  I  do  not  believe  that  the  history  of  municipal 
government  in  this  State  will  show  this.  It  occurs  to  me  that  one 
difficulty  in  dealing  with  such  offenses  has  been  that  the  Legislature 
has  atempted  to  confer  a  dual  jurisdiction,  thus  creating  a  divided  re- 
sponsibility, which  appears  to  have  been  shirked  more  or  less  by  both 
tribunals.  As  a  result,  there  has  been  confusion,  and  a  failure  to  prop- 
erly administer  the  law.  I  believe  the  State  courts  were  created  for 
the  purpose  of  trying  State  cases,  and  that,  when  the  responsibility  is 
placed  alone  on  them  to  deal  with  bawdy  houses  and  gambling  saloons 
in  towns  and  cities,  a  great  forward  step. will  have  been  made  in  the 
administration  of  law  and  in  the  suppression  of  these  vices.  As  a  re- 
sult, there  will  no  longer  be  regulation,  but  suppression;  and  if  the 
State  courts  fail  to  meet  the  responsibility  thus  cast  upon  them,  the 
people  will  know  whom  to  hold  responsible  for  failure  to  discharge  duty. 
At  any  rate,  as  long  as  the  State  laws  remain  as  they  are  upon  the 
statute  books.  State  offenses  must  be  enforced  by  State  courts;  and  if 
it  is  deemed  against  public  policy  that  jurisdiction  over  certain  offenses 
should  remain  with  the  State  courts,  but  that  the  same  should  be  vested 
in  municipal  courts,  let  the  Constitution  be  changed,  or  let  the  Legis- 
lature repeal  the  State  laws  on  certain  subjects  altogether,  and  then 
the  cities  will  have  authority,  by  ordinances,  to  deal  with  these  offenses. 
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A.  W.  Murray  v.  The  State. 

No.  1384.    Decided  March  2,  1898. 

Uisdemeanor  Cases— Special  Instructions— Practice. 

Article  719,  Code  of  Criminal  Procedure,  provides,  that  in  miademeanor  cases  the 
court  is  only  required  to  charge  the  jury  upon  the  request  of  counsel,  and  \9here 
counsel  request  instructions  in  such  cases,  it  is  proper  that  the  court  should  refuse 
to  give  them  unless  they  are  presented  in  writing. 

Appeal  from  the  County  Court  of  Taylor.  Tried  below  before  Hon. 
D.  G.  Hill,  County  Judge. 

Appeal  from  a  conviction  for  simple  assault;  penalty,  a  fine  of  $5. 

The  information  charged  appellant  with  an  aggravated  assault  upon 
one  K.  A.  Johnston,  with  a  stick,  a  deadly  weapon,  on  the  30th  of 
June,  1897.  The  prosecution  abandoned  the  charge  for  an  aggravated 
and  only  claimed  a  conviction  for  a  simple  assault. 

Mrs.  Murray,  the  wife  of  defendant,  was  an  eyewitness,  and  she  gives, 
in  her  testimony,  quite  a  clear  account  of  the  transaction;  and  her  testi- 
mony, being  in  the  main  corroborated  by  that  of  other  witnesses,  it  is 
only  necessary  to  an  understanding  of  the  case  that  it  should  be  repro- 
duced. 

She  testified  as  follows:  That  on  the  morning  of  June  30,  1897,  her 
little  girl  came  running  towards  her  house,  crying,  and  she  heard 
Johnston  scolding  at  the  child.  She  went  to  meet  her,  and  said  that 
if  Johnston  did  not  let  her  children  alone  she  would  hack  him  to  pieces 
with  a  butcher  knife.  "Johnston  came  to  my  house  afterwards,  that 
morning,  while  my  husband  was  away  from  home,  and  said  to  me  that 
was  a  nice  remark  I  made  about  him.  I  told  him  to  go  and  talk  to  my 
husband.  He  then  said  if  I  did  not  quit  my  talk  he  would  give  me 
thunder.  I  told  him  he  was  no  gentleman,  else  he  would  not  try  to 
raise  a  fuss  with  me  when  my  husband  was  absent,  and  to  go  to  him. 
Our  houses  are  very  close  together,  and  I  have  often  heard  Johnston 
curse  and  swear  about  the  place.  On  the  evening  of  June  30,  1897, 
I  heard  loud  talking  out  at  the  cow  lot,  and  saw  Johnston  and  my  hus- 
band down  there,  and  took  my  two  little  children  and  went  down  there. 
When  I  got  there,  Johnston  was  quarreling  at  my  husband,  saying  that 
he  had  accused  him  of  stealing  our  meat  and  milk  and  telling  lies  on 
him.  My  husband  was  milking  the  cow,  and  told  him  that  he  had  taken 
enough  off  him,  about  as  much  as  he  could  stand;  to  go  away;  and  told 
him  he  had  threatened  to  give  me  thunder/  Johnston  denied  it.  My 
husband  then  asked  me  if  he  did,  and  I  said,  'Yes,  he  did.'  Then  John- 
ston said  it  was  a  lie,  a  damn  lie,  and  a  God  damn  lie.  My  husband  then 
picked  up  a  plank  about  three  feet  long,  two  and  a  half  inches  wide,  and 
a  half  inch  thick,  when  Johnston  turned  and  started  for  the  gate;  my 
husband  threw  the  stick  at  him  and  struck  him  on  the  back.  Johnston 
then  picked  up  the  stick,  and  he  and  my  husband  clinched.  Johnston 
struck  my  husband  a'  number  of  times  on  the  head,  when  they  fell,  my 
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husband  on  the  bottom.  I  then  ran  up  with  my  baby  in  my  arms 
and  a  stick  in  the  other  hand,  and  hit  Johnston  several  times  on  the 
head,  when  he  raised  up  as  if  to  strike  me.  My  husband  got  up  and 
Johnston  ran  oflE.^' 

William  H.  Locketty  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Judge. — Appellant  was  convicted  of  a  simple  assault, 
and  his  punishment  assessed  at  a  fine  of  $5. 

A  bill  of  exceptions  was  reserved  to  the  action  of  the  court  in  failing 
to  charge  the  law  applicable  to  the  right  of  the  defendant  **to  use  all 
necessary  force  to  protect  his  castle  and  premises,  and  his  family  while 
thereon,  from  threatened  attack  and  from  insult,  and  in  doing  so  he 
would  not  be  the  aggressor  or  a  violator  of  the  law.^'  Appellant  ver- 
bally requested  the  court  to  charge  this  as  a  part  of  the  law  of  the  case. 
Article  719,  Code  of  Criminal  Procedure,  1895,  provides:  "In  criminal 
actions  of  misdemeanor,  the  court  is  not  required  to  charge  the  jury 
except  at  the  request  of  counsel  on  either  side;  but  when  so  requested, 
shall  give  or  refuse  such  charges  with  or  without  modification  as  are 
asked  in  writing."  The  defendant  did  not  reduce  this  phase  of  the 
law  to  writing  and  request  it  in  a  special  charge.  This  was  his  duty, 
under  the  statute.  As  the  defendant  has  not  brought  himself  withhi 
the  purview  of  this  statute,  we  deem  it  unnecessary  to  enter  into  a  dis- 
cussion of  the  applicability  of  such  a  charge  to  the  evidence  adduced 
on  the  trial.  Appellant  also  contends  that  the  evidence  does  not  sup- 
port the  conviction.  We  are  of  opinion  that  it  does.  The  judgnient  is 
affirmed. 

Affirmed. 


Ant)y  Keith  v.  The  State. 

No.  1367.    Decided  March  2,  1898. 

1.  Indictment— Allegation  of  Time— '<On  or  About." 

Ab  to  the  date  of  the  offense,  the  indictment  is  sufficient  if  it  alleges  that  it  was 
committed  "on  or  about"  a  certain  named  day. 

2.  Same— Giving  Away  Whisky  on  Election  Day. 

On  a  prosecution  for  giving  away  whisky  at  a  voting  precinct  on  election  day,  the 
indictment  is  sufficiently  definite  as  to  the  day  if  it  designates  the  day  as  election 
day.    The  proof  must  show  the  day  and  that  it  was  an  election  day. 

3.  Same— Evidence— Defendant's  Intent. 

The  offense  of  giving  away  whisky  on  election  day  is  not  dependent  upon  the  intent 
with  which  it  was  given.  And  defendant  is  not  entitled  to  prove  that  he  did  not 
give  the  whisky  for  the  purpose  of  influencing  the  action  of  the  party  to  whom  it 
was  given  at  said  election. 
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4.  Charge— HarmleBS  Error. 

Where  the  court,  in  defining  the  offense,  uses  8tatutor7>  language  not  applicable 
to  the  particular  case  on  trial,  the  error  becomes  harmless  where  the  charge  subse- 
quently applies  the  law  directly  to  the  particular  offense  charged. 

5.  Accomplice  Teetlinoxiy. 

The  doctrine  as  to  accomplices  and  accomplice  testimony  does  not  arise  in  a  case 
•of  giving  away  whisky  on  election  day.  The  party  to  whom  the  whisky  is  given  is  not 
an  accomplice. 

6.  Oiying  Away  Whisky  on  Election  Day— Ownership  of  the  Whisky. 

On  a  trial  for  giving  away  whisky  on  election  day,  it  is  not  essential  60  a  conviction 
that  defendant  should  be  shown  -to  be  the  owner  of  the  whisky.  It  is  sufficient  if  the 
defendant  exercises  control  over  the  whisky  and  gives  it  away. 

Appeal  from  the  County  Court  of  Kaufman.  Tried  below  before 
Hon.  John  Vesbt,  County  Judge. 

Appeal  from  a  conviction  fop  giving  away  spirituous  liquors  on  the 
day  of  an  election;  penalty,  a  fine  of  $100. 

/.  8.  Woods,  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HEN^DERSON",  Judge. — ^Appellant  was  convicted  of  giving  away 
whisky  on  election  day,  and  his  punishment  assessed  at  a  fine  of  $100; 
hence  this  appeal. 

Appellant  made  a  motion  to  quash  the  indictment,  on  the  ground 
that  it  named  no  distinct  day,  but  alleged  that  the  offense  was  com- 
mitted on  or  about  a  certain  named  day.  It  is  settled  in  this  State  that 
an  allegation  of  this  character  as  to  time  is  sufiicient.  The  particular 
offense  charged  here  is  giving  away  whisky  at  a  voting  precinct  on 
election  day.  The  indictment  designates  said  day  as  election  day,  and 
this  is  sufficiently  definite  as  to  the  day.  The  proof  must  show  soine 
particular  day,  and  this  day  must  be  an  election  day.  Such  proof  could 
be  made  under  this  indictment. 

The  exception  to  the  action  of  the  court  in  refusing  to  permit  ap- 
pellant to  prove  that,  if  he  had  given  the  prosecutor  any  whisky  on 
election  day,  he  did  not  do  so  with  intent  to  influence  his  action  at 
said  election,  is  without  merit.  The  law  does  not  make  the  offense 
dependent  on  the  giving  of  whisky  on  election  day  for  the  purpose  of 
influencing  the  election  or  any  one  voting  thereat. 

"We  do  not  consider  that  the  objection  taken  to  the  order  of  the  com- 
missioners court  with  reference  to  making  precinct  No.  12  a  voting 
precinct  is  well  taken.  In  connection  with  said  order,  the  proof  abund- 
antly showed  that  a  general  election  was  being  held  at  Kemp  on  said 
day. 

There  is  nothing  in  the  appellant's  contention  as  to  the  attitude  of 
his  counsel  in  the  Burrage  Case  (Texas  Criminal  Appeals),  44  South- 
western Reporter,  169,  which  had  been  tried  the  day  before,  in  which 
the  attorney  for  appellant  represented  the  State,  and  his  attitude  in 
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the  case  then  on  trial  in  which  he  represented  the  defendant;  and  we 
fail  to  see  how  any  allusion  to  that  matter  by  the  county  attorney  could 
have  injured  the  rights  of  the  appellant,  or  in  any  manner  have  in- 
fluenced the  jury. 

The  court,  in  his  charge  to  the  jury,  in  defining  the  offense,  gave 
that  portion  of  the  statute  with  reference  to  keeping  saloons  open. 
While  this  had  no  application  to  the  case  before  us,  still  it  could  not 
have  affected  appellant,  as,  in  applying  the  law  to  the  facts,  the  par-- 
ticular  offense  charged  against  appellant  in  the  indictment  was  given 
tp  the  jury. 

Appellant  contends  that  the  court  should  have  charged  on  the  law 
of  accomplices.  In  this  regard  the  defendant  insists  that  the  party  to 
whom  he  gave  the  whisky  was  an  accomplice,  and  therefore  his  testi- 
mony should  have  been  corroborated,  and  the  court  should  have  in- 
structed the  jury  on  this  subject.  In  answer  to  this,  it  is  sufficient  to 
say  that  the  doctrine  of  accomplices  and  their  necessary  corroboration 
does  not  arise  under  the  facts.  The  party  to  whom  the  whisky  was 
given  is  not  an  accomplice. 

Appellant  complains  that  the  court  should  have  given  special  charge 
asked  with  reference  to  voting  precinct  No.  12,  and  should  have  in- 
structed the  jury  that  the  burden  was  on  the  State  to  show  that  an 
election  was  being  held  in  precinct  No.  12^  in  appellant's  voting  pre- 
cinct. We  think  the  order  introduced  sufficiently  shows  that  the  voting 
place  of  precinct  No.  12  is  at  Kemp.  In  the  body  of  the  order,  it  is 
called  'Trecinct  No.  12,"  and  the  voting  precinct  is  fixed  at  Kemp's 
Schoolhouse.  At  the  close  of  said  order  it  ia  designated  'Noting  Pre- 
cinct No.  12,  Kemp.''  The  witnesses  show  the  holding  of  the  election 
in  said  precinct,  and  the  first  witness  introduced  by  the  State  testified 
that  Kemp  was  a  voting  place  of  that  precinct,  and  that  was  defendant's 
voting  precinct.  He  was  living  in  the  town  of  Kemp,  and  clerking  in 
that  place  at  that  time.  The  fact  that  Pruitt  stated  that  he  thought 
it  was  precinct  No.  7  would  make  no  difference. 

Appellant  complains  that  the  charge  of  the  court  on  the  subject  of 
ownership  and  control  of  the  whisky  is  misleading  on  that  subject,  and 
is  upon  the  weight  of  the  testimony.  The  charge  of  the  court  upon  this 
subject  is  as  follows:  After  giving  a  general  charge  on  the  subject  of 
giving  whisky  as  charged,  etc.,  he  says:  "If  the  jury  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendant,  on  the  3d 
day  of  November,  1896,  in  voting  precinct  No.  12,  in  Kaufman  County, 
Texas,  and  when  an  election  was  being  held,  as  charged  in  the  indict- 
ment, went  into  the  Boatright  Hotel,  and  took  a  jug  of  whisky  out  of 
a  trunk,  and  gave  it  to  said  J.  J.  Pruitt,  then  and  in  that  event  you 
should  find  the  defendant  guilty,  and  assess  his  punishment  as  herein- 
before explained."  The  Staters  evidence  on  this  subject  showed  that 
appellant  went  into  a  room  at  the  Boatright  Hotel,  and  there,  in  com- 
pany with  others,  went  to  a  tnmk  or  box,  opened  it,  and  took  therefrom 
a  jug  of  whisky,  and  handed  it  to  the  witness,  J.  J.  Pruitt,  who  drank 
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thereof.  This  was  the  testimony  of  Pmitt,  and  also  the  testimony  of 
Crow.  Appellant  proved  by  other  witnesses  that  it  was  not  his  whisky; 
that  it  belonged  to  his  brother  Horace.  However  this  may  be,  the 
Staters  proof  showed  abundantly  that  he  made  the  disposition  of  the 
whisky.  He  knew  where  it  was,  went  into  the  room  with  these  parties, 
opened  a  box  or  trunk,  took  it  out,  and  gave  them  a  drink.  It 
does  not  occur  to  us  that,  under  a  proper  construction  of  the  statute, 
it  is  necessary  for  the  party  to  own  the  whisky  which  he  gives  away, 
before  he  can  be  convicted.  Evidently,  the  object  of  the  law  was  to 
prevent  the  use  of  whisky  and  the  drinking  thereof  at  or  about  an  elec- 
tion precinct  while  the  election  is  in  progress;  and,  under  this  conten- 
tion, the  law  could  be  evaded  by  showing  in  defense  that  the  whisky 
belonged  to  some  one  else.  We  do  not  conceive  that  the  question  of 
agency  is  involved  under  this  statute.  So,  in  our  opinion,  the  court, 
by  its  charge,  sufficiently  informed  the  jury  of  the  rule  of  law  on  the 
subject,  and  said  charge  was  not  upon  the  weight  of  the  testimony. 
The  acts  of  the  defendant  constitute  him  the  giver,  whether  he  dis- 
posed of  the  whisky  as  his  own^  or  had  the  authority  of  some  one  else 
to  dispose  of  it.  He  found  the  whisky,  and  then  assumed  control  of 
it,  and  gave  it  away.  We  find  no  error  in  the  record,  and  the  judgment 
is  affirmed. 

Affirmed. 


Charles  Kfgadt  v.  The  State.    ^ 

No.  1439.    Decided  March  2«  ISdS. 

1.  ContiLnuance.  38  681 

An  application  for  continuance  will  not  be  granted  for  absent  testimony  which  is  ^662 

immaterial,  and  it  will  be  held  properly  oYermled  on  motion  for  a  new  trial  where  ^— - 
the  absent  testimony  coincides  with  the  theory  of  the  State. 

2.  Conduct  of  the  Trial— Excluding  Crowd  from  Courtroom. 

On  a  trial  for  murder,  where  the  evidence  established  that  it  was  committed  on 
barely  sufficient  for  the  witnesses  and  two  venires  that  were  present,  it  was  not  error 
for  the  court  to  have  all  other  persons  excluded  to  make  room  for  said  witnesses  and 
venires. 

8.    Murder— Proof  of  Venue. 

On  a  trial  for  murder,  where  the  evidence  established  that  it  was  committed  on 
N.  Y.  Creek,  and  the  body  was  brought  to  and  cremated  at  J.  Creek,  and  that  both 
said  creeks  were  in  the  county  of  W.,  the  venue  was  sufficiently  shown  to  be  in  W. 
County,  where  it  did  not  appear  said  creeks  ran  also  partly  within  the  limits  of  other 
counties. 

4.    Juror— Formed  Opinion— Competency. 

Where  a  juror  on  his  voir  dire  examination  stated  that  he  had  expressed  an  opin- 
ion about  the  case  in  a  jocular  way,  but  that  he  could  give  defendant  a  fair  trial,  and 
he  was  not  challenged  for  cause  nor  otherwise,  though  defendant's  challenges  were 
not  then  or  afterwards  exhausted;  Held,  defendant  could  not  complain  that  said 
juror  sat  upon  his  trial. 


Digitized  by  LjOOQiC 


682  38th  Texas  Cbiminal  Repobtb.  \_Dallas, 

5.  Confessions  as  Evidence. 

A  confession  to  an  officer  is  properly  admitted  in  evidence  where  it  ia  shown  that 
the  officer  properly  warned  the  defendant,  and  that  afterwards  the  statements  or 
confession  were  freely  and  voluntarily  made  by  defendant  to  said  officer.  Nor  is  a 
confession  rendered  inadmissible  from  the  fact  that  after  it  was  made  the  officer  told 
defendant  that  if  he  (defendant)  testified  on  the  trial  what  he  had  told  him,  he 
might  get  off  with  a  life  sentence. 

6.  Examination  of  Witness— Practice. 

Where  counsel,  on  the  examination  of  a  witness,  has  already  gone  over  the  same 
ground  twice,  it  is  not  error  for  the  court  to  refuse  to  permit  him  to  go  over  it  again. 

7.  Argument  of  Counsel— Denunciation  of  Defendant  as  a  Hyena. 

For  the  district  attorney,  in  his  argument,  to  denounce  the  defendant  as  "a 
hyena,''  should  not  be  allowed  in  any  case,  and  it  is  unfortunate  he  should  travel  out 
of  the  record  to  abuse  or  vilify  a  defendant  on  trial.  But  in  this  case,  inasmuch  as 
It  is  made  to  appear  that  as  soon  as  exception  was  taken  to  the  remark,  the  district 
attorney  took  it  back  and  the  court  instructed  the  jury  to  disregard  the  same,  it  does 
not  afford  ground  for  reversal. 

8.  Confessions— Special  Instructions— Modification  of. 

Where  the  defendant  requested  the  court  to  instruct  the  jury:  "You  are  instructed, 
that  when  the  admission  or  confession  of  a  defendant  is  introduced  in  evidence,  the 
whole  of  such  admission  or  confession  is  to  be  taken  together,  and  the  State  is 
bound  by  them  unless  they  are  shown  by  the  evidence  to  be  untrue;  and,  unless  the 
State  has  shown  the  statement  of  defendant  as  to  how  the  killing  took  place,  to  be 
untrue,  you  should  acquit  him."  Held,  no  error  for  the  court,  by  modification,  to 
add  to  said  instruction,  the*following:  "That  such  fact,  like  any  other  fact,  may  be 
proved  by  evidence  direct  or  circumstantial." 

9.  Special  Instructions— Befusal  of. 

It  is  not  error  to  refuse  special  instructions  where  the  general  charge  effectually- 
covers  so  much  of  the  requested  instruction  as  embraced  law  pertinent  to  the  case. 

10.  Murder— Corpus  Delicti— Confession. 

It  is  essential  to  a  conviction  for  any  degree  of  culpable  homicide,  first,  that  the 
deceased  should  be  shown  to  have  been  killed;  and  second,  this  killing  should  have 
been  proved  to  have  been  criminally  caused  by  the  act  or  agency  of  the  defendant. 
Unless  the  corpus  delicti  in  both  these  respects  is  proved,  a  confession  is  not,  by 
itself,  enough  to  sustain  a  conviction. 

11.  Same. 

An  extrajudicial  confession  standing  alone  is  not  sufficient  proof  of  the  corpus 
delicti.  But  a  confession  is  sufficient  if  there  be  such  extrinsic  corroborative  circum- 
stances  as  will,  taken  in  connection  with  the  confession,  produce  conviction  in  the 
minds  of  the  jury  beyond  a  reasonable  doubt.  And  such  suppletory  evidence  need 
not  be  conclusive  in  its  character. 

12.  Same— Identification  of  Deceased— Circumstantial  Evidence. 

Our  statute,  Penal  Code,  article  654,  provides,  that  "no  person  shall  be  convicted 
of  any  grade  of  homicide  unless  the  body  of  the  deceased,  or  portions  of  it,  are  found 
and  sufficiently  identified  to  establish  the  fact  of  the  death  of  the  person  charged  to 
have  been  killed."  This  statute  does  not  indicate  the  character  of  testimony  by 
which  the  identity  is  to  be  established.  Such  identity  may  be  established  by  circum- 
stantial evidence,  provided  the  circumstances  leave  no  reasonable  doubt  of  the  fact. 
If  only  mutilated  remains  are  found,  it  should  clearly  appear  that  they  are  those  of 
a  human  being,  and  one  answering  to  the  age,  sex,  and  description  of  deceased.  And 
identification  may  also  be  facilitated  by  circumstances  surrounding  the  remains,  as 
apparel  and  articles  found  on  the  person.  See  facts  stated  in  the  opinion  held  suf- 
ficient to  establish  the  identity  of  the  deceased. 

13.  Same— Proof  that  Death  Was  Caused  by  Act  or  Agency  of  Defendant 

—Plight. 

On  a  trial  for  murder,  it  is  indispensable  to  a  valid  conviction  to  prove  that  the 

death  of  deceased  was  occasioned  by  the  criminal  acts  or  agency  of  the  defendant. 

Such  proof  can  be  made  by  circun\stantial  evidence.    See  facts  stated  in  the  opinion 

which,  though  circumstantial  in  character,  are  held  amply  sufficient  to  establish  the 


Digitized  by  LjOOQiC 


1S98,]  KuGADT  V.  The  State.  683 

fact  that  the  death  of  deceased  was  caiued  by  the  yiolence  of  the  defendant— these 
facts  being  emphasized  by  the  further  fact  of  defendant's  flight,  as  soon  as  the  re- 
mains were  discovered,  to  California,  where  he  was  found,  under  an  assumed  name, 
^several  months  afterwards. 

Appeal  from  the  District  Court  of  Washington.  Tried  below  before 
Hon.  Ed.  K.  Sinks. 

Appeal  from  a  conviction  of  murder  in  the  first  degree,  the  penalty 
being  assessed  at  death. 

The  case  is  fully  stated  in  the  opinion. 

Letzerich  &  Felder,  for  appellant. 

Mann  Trice,  Assistant  Attorney-General,  for  the  State. 

HUET,  Presiding  Judge. — Appellant  was  convicted  of  murder  in 
ihe  first  degree,  and  his  punishment  assessed  at  death;  hence  this  appeal. 

As  the  principal  questions  presented  involve  the  sufl&ciency  of  the 
proof  as  to  the  corpus  delicti,  we  will  summarize  all  of  the  testimony 
bearing  on  this  subject.  The  deceased,  Johanna  Kugadt,  was  an  elderly 
maiden  sister  of  appellant.  She  came  from  California  to  live  with  him, 
At  his  home  in  Washington  County,  in  the  year  1893.  In  the  spring  of 
1894  she  went  to  California  on  a  visit  to  her  relatives,  and  in  the  fall 
of  the  same  year  she  returned  to  her  brother's  (appellant's),  where  she 
continued  to  reside  until  the  time  of  her  death.  Appellant  resided  on 
a  farm  in  Washington  County,  about  two  and  one-half  or  three  miles 
west  of  the  town  of  Washington,  and  about  eighteen  miles  from  Bren- 
ham.  By  the  direct  route  from  the  town  of  Washington  to  Brenham 
the  distance  is  twenty-one  miles;  going  by  Whitman,  which  is  a  diverg- 
ence to  the  south  of  the  direct  route  from  Washington  to  Brenham, 
is  twenty-three  miles;  and  going  from  Whitman  by  a  still  lower  route, 
called  the  "Goodwill  road,"  and  thence  west,  back  into  the  Washington 
and  Brenham  road,  is  about  three  and  one-half  miles  further.  It  is 
nine  miles  from  Brenham  to  where  the  road  to  Bock  Island  leaves  the 
Washington  and  Brenham  road.  It  is  seven  and  one-half  miles  from 
Brenham  to  Kuykendall's  Creek,  three  miles  from  Brenham  to  N^ew 
Year  Creek,' four  miles  from  New  Year  Creek  to  Earlywine's  gin,  seven 
miles  from  New  Year  Creek  to  Abner  Roberts',  three  miles  from  Jack- 
son Creek  to  Kugadt's  house,  and  thirteen  miles  from  Brenham  to  Jack- 
son Creek.  These  distances  are  mentioned,  as  it  is  important  that  they 
be  stated,  because  the  witnesses  testify  as  to  the  defendant's  being  at 
these  various  points  at  different  intervals  of  time.  The  evidence  shows 
that  Miss  Johanna  Kugadt  was  possessed  of  some  $400  to  $600,  which 
she  had  loaned  out  in  the  neighborhood.  Some  weeks  before  she  in- 
tended leaving  for  Europe,  she,  with  her  brother  (appellant),  collected  in 
this  money.  Her  trip  to  Europe  appears  to  have  been  contemplated 
for  two  or  three  months  prior  to  the  time  of  her  supposed  departure. 
In  August  appellant  wrote  to  one  Winkleman,  at  Brenham,  with  refer- 
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ence  to  his  sister^s  going  to  Europe,  and  desired  to  know  about  procuring 
a  ticket  from  Galveston  to  Bremen;  and  in  September  appellant  and  his 
sister  went  to  the  office  of  the  said  Winkleman  at  Brenham  to  see  him 
in  regard  to  said  matter,  and  told  him  that  they  would  purchase  the 
ticket  from  him  from  Galveston  to  Bremen.  The  letter  of  appellant 
to  Winkleman  of  August  22d  is  contained  in  the  record;  also  a  letter 
from  appellant  to  one  B.  H.  Peters,  at  Galveston,  of  date  October  14, 
1896,  in  answer  to  a  letter  from  Peters  to  appellant.  From  this  letter, 
it  appears  that  appellant  desired  to  know  when  the  steamer  Halle  would 
arrive  and  sail,  and  states  to  him  that  his  sister  will  go  by  that  steamer, 
and  desires  to  know  where  his  sister  can  find  him  on  her  arrival  at 
Galveston.  The  proof  shows  that  Winkleman  never  saw  Johanna  Kugadt 
after  the  occasion  above  stated,  and  never  sold  her  a  ticket  from  Gal^ 
veston  to  Bremen.  The  record  also  shows  that,  preparatory  to  said 
trip,  appellant  and  his  sister  procured  from  one  Henry  Lehde  an  emi- 
grant's box.  It  appears  to  have  been  made  to  order,  and  to  have  been 
constructed,  so  far  as  the  iron  work  was  concerned,  of  peculiar  materials. 
There  were  iron  pieces  to  protect  or  guard  the  comers,  which  were  nailed 
to  the  box,  and  also  a  number  of  iron  hinges,  fastened  to  the  box  with 
nails.  No  lock,  however,  was  attached  to  the  box  by  Lehde,  but  ap- 
pellant stated  that  he  would  put  a  lock  on  it.  The  box  itself  wa& 
strongly  made,  three  and  one-half  to  four  feet  long,  two  feet  wide,  and 
one  and  one-half  feet  high.  This  box  was  procured  and  paid  for  by 
appellant  on  the  15tli  of  October.  Appellant  gave  out  to  several  wit- 
nesses that  his  sister  would  leave  for  Bremen  on  Monday,  the  19th  of 
October,  and  that  he  would  go  as  far  as  Galveston  with  her. 

On  Monday,  October  19th,  very  early  in  the  morning,  appellant,  driv- 
ing a  two-horse  wagon,  containing  a  trunk  and  a  box,  accompanied  by 
an  elderly  lady  dressed  in  black,  was  first  seen  at  Whitman,  a  little 
country  store  about  two  miles  from  his  residence,  en  route,  as  he  stated 
to  the  witnesses  Buchanan  and  Ewing,  to  Brenham.  At  this  point  he 
got  out,  and  bought  a  bottle  of  whisky  and  some  cigars,  and  resumed 
his  journey,  taking  the  lower,  or  "Goodwill,^*  road.  Ewing  told  him 
him  that  was  one  and  one-half  miles  out  of  his  way.  He  remarked  that 
he  was  going  that  way  in  oirder  to  avoid  a  bad  place  in  the  road.  Ewing- 
hallooed  to  him  that  the  place  had  been  fixed,  but  appellant  proceeded 
on  his  way.  Buchanan,  who  immediately  left,  going  towards  his  home, 
which  was  on  the  Goodwill  road,  overtook  him  before  he  had  turned 
off  towards  the  Washington  and  Brenham  road.  About  8  o'clock  Bich- 
ard  Mackey  and  George  Isaacs  met  appellant  in  the  road,  driving  his 
wagon,  with  the  before-descrihed  lady  sitting  by  his  side,  and  with  a 
trunk  and  box  in  the  wagon.  This  was  at  a  point  near  where  the  Rock 
Island  road  leaves  the  Brenham  and  Washington  road.  A  little  later 
than  this,  Mrs.  Max  Geisler,  who  lives  on  the  Brenham  and  Washington 
road  at  the  Wilborn  place,  saw  the  defendant,  and,  as  she  sa3r8,  ^liis 
sister,"  pass  her  house,  going  in  the  direction  of  Brenham.     She  relates 
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that  they  had  a  trunk  in  the  wagon  bed  behind  them,  and  behind  the 
trunk  was  a  box.  She  describes  the  defendant  and  Johanna  Kugadt, 
and  sa3^s  that  she  knew  it  was  Johanna  Kugadt,  though  it  appears  that 
she  had  never  seen  her  before  that  morning.  This  was  about  9  o'clock. 
Earlywine,  who  lives  on  the  WashingtoYi  and  Brenham  road,  about 
:seven  miles  from  Brenham,  and  two  miles  west  of  Wilborn's,  saw  some 
parties  pass  his  house  in  a  wagon,  going  in  the  direction  of  Brenham. 
A  little  later  Prank  Wade,  another  witness,  met  the  defendant  in  a 
wagon  going  towards  Brenham,  and  about  five  miles  from  that  point, 
with  the  same  lady,  ti-unk,  and  box.  This  was  about  two  miles  from 
New  Year  Creek,  and  near  Abner  Roberts'  place  on  the  Brenham  and 
Washington  road.  This  was  the  last  witness  who  saw  appellant  en 
route  towards  Brenham,  and  the  last  person  who  saw  his  sister  in  the 
wagon  with  him. 

About  1  o'clock  p.  m.,  defendant  was  seen  going  from  the  direction 
•of  Brenham  and  towards  Washington.  The  first  parties  who  testify  as 
to  having  seen  him  were  Henry  Countryman  and  George  Harbers.  They 
testify,  in  substance,  that  they  were  in  camp  in  New  Year  Creek  bottom, 
some  little  distance  from  the  road,  and  that  appellant  stopped  his  wagon 
some  150  yards  from  where  they  were  camped,  and  walked  towards  their 
•camp.  He  appeared  to  be  eating  something,  and  one  of  them  states 
that  he  was  eating  a  piece  of  turkey,  and  asked  for  some  water.  He 
•drank  some  coflFee  with  them,  and  remained  there  some  thirty  or  forty 
minutes,  when  he  went  back  to  his  wagon,  and  proceeded  on  his  journey 
in  the  direction  of  Washington.  He  drove  across  a  dump,  which  brought 
him  within  forty  or  fifty  yards  of  one  of  the  witnesses,  and  he  states 
that  he  was  driving  towards  Washington  by  himself,  that  he  had  a  box 
or  trunk  in  the  wagon  with  him,  and  it  was  between  1  and  2  o'clock  in 
the  afternoon ;  that  it  was  an  old  top  box  or  trunk.  Thomas  Harbers, 
who  was  at  Earlywine's  gin,  saw  him  pass  said  point  on  his  return 
about  2  o'clock  in  the  afternoon.  No  one  was  with  him.  W.  H.  Wade, 
who  lived  three  miles  west  of  Jackson  Creek,  on  the  Washington  and 
Brenham  road,  nine  miles  from  Brenham,  saw  defendant  pass^  his  house 
on  the  Monday  evening,  driving  a  wagon  by  himself,  and  that  a  box 
or  trunk  was  in  the  wagon.  West  Baber,  the  next  witness  who  saw  the 
defendant  on  his  return,  met  him  about  Jackson's  Creek  (the  creek  on 
which  the  body  was  subsequently  found).  Appellant  then  appeared  to 
be  very  warm  and  thirsty,  and  gave  witness  a  dime  to  get  him  some 
water.  When  they  approached  Mrs.  Lawson's  house,  witness  went  in 
to  get  appellant  some  water.  Appellant  followed  him,  and  drank  a  great 
deal  of  water,  claiming  to  be  very  thirsty.  This  witness  noticed  blood 
in  the  bed  of  the  wagon.  He  states :  "I  overtook  Mr.  Kugadt  near  the 
creek.  He  passed  me  twice  on  the  road.  The  first  time  I  got  the  water 
for  him,  and  the  second  time  I  stopped  to  talk  to  Sister  Chase.  The 
spots  were  in  the  bottom  of  the  wagon,  and  on  the  right-hand  side  of 
the  back.    I  saw  no  grease  spots.    It  was  blood." 
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William  Hogan  and  Mitchell  Scurry  saw  defendant  still  later  on  hi& 
way  home.  Mitchell  Scurry,  the  last  witness  who  met  him,  states  that 
he  was  going  towards  home  in  a  wagon,  had  a  large  oval-top  trunk,  said 
he  had  taken  his  sister  to  Brenham,  and  she  had  gone  to  G^iveston,  that 
Langhammer  and  he  had  a  fine  time  at  Brenham,  and  that  he  had  brought 
the  trunk  back  for  Miss  Dill.  Two  or  three  witnesses  testify  to  having 
seen  a  large  fire  above  the  road  and  in  Jackson  Creek  bottom  on  that 
Monday  evening,  and  one  witness  testifies  to  having  seen  a  wagon  and 
part  of  one  horse  near  the  fire,  but  did  not  go  any  closer,  and  did  not  see 
any  man  there,  and  that  it  was  a  big  fire  in  the  bottom.  Appellant  gave 
out  after  his  return  home,  within  the  next  day  or  two,  that  he  had  car- 
ried  his  sister  to  Brenham,  and  sent  her  to  Galveston,  en  route  to 
Europe;  that  he  did  not  go  with  her  to  Galveston  himself,  as  he  in- 
tended, but  that  he  had  placed  her  in  charge  of  Prof.  Krueger.  Prof. 
Krueger  was  introduced  as  a  witness,  and  testified  that  he  was  not  at 
Brenham  at  the  time,  did  not  see  defendant,  nor  did  he  go  with  Johanna 
Kugadt  to  Galveston. 

On  Thursday,  the  22d  of  October,  some  time  in  the  evening,  one  Lem 
Harris  was  hunting  hogs  in  Jackson  Creek  bottom,  and  about  400  or 
500  yards  to  the  left  of  the  Washington  and  Brenham  road,  up  the 
creek,  and  about  150  steps  from  the  creek,  in  a  brush  heap,  he  discovered 
the  charred  remains  of  a  human  body.  He  also  narrates  that,  going  up 
the  bed  of  the  creek  to  a  point  opposite  where  the  body  was  found,  there 
appeared  the  tracks  of  a  wagon  going  up  to  that  point,  and  thence  re- 
turning. This  witness  describes  the  condition  of  the  body,  and  the  re- 
mains on  the  fire.  He  says  he  saw  hinges,  and  crooked  irons,  and  a  piece 
of  dress,  hairpins,  hatpins,  and  a  piece  of  a  corset;  and  a  coil  of  hair 
was  burned  into  a  coal.  A))out  two  dozen  hairpins  were  found  in  the 
coil.  There  were  some  buttons  and  featHers.  Here  a  number  of  articles 
were  shown  witness,  and  he  identified  them  as  being  the  same  as  those 
found  at  the  place  of  the  fire.  He  narrates  that  the  skeleton  was  com- 
plete; the  cheeks  were  burned,  but  had  not  fallen  in;  the  skeleton  was 
altogether  not  cracked,  nor  anvthing  broken  about  the  face  or  head,  but 
some  places  burned  to  ashes;  he  lifted  the  skeleton  up  by  the  head.  The 
backbone  seemed  to  be  about  three  feet  long;  that  he  immediately  went 
after  one  Hogan,  and,  as  soon  as  he  got  him,  sent  for  the  magistrate. 
Witness  also  identified  the  lock  found  there,  and  three  or  four  crooked 
irons,  and  two  hinges. 

R.  G.  Moore,  the  magistrate,  testified :  That  he  came  at  the  instance  of 
Lem  Harris.  That  the  remains  were  beside  a  log,  and  that  you  could  see 
signs  where  the  parties  had  picked  up  logs  for  the  fire.  The  skeleton  wa& 
perfect  down  to  the  knee  joints.  The  foot  parts  were  turned  towards 
the  head.  This  witness  also  identified  hinges,  nails,  irons,  hair  pins, 
btfttons,  feather,  and  lock  as  the  same  found  with  the  skeleton.  That  he 
held  the  inquest  on  the  22d  of  October,  1896.  That  he  never  saw  Ku- 
gadt after  that.  That  Dr.  Brewer,  whom  he  sent  for,  came  there,  but 
did  not  give  in  his  testimony  at  that  time.     Witness  identified  and 
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counted  out  the  articles  which  were  exhibited  to  him,  as  follows:  Twenty 
nails,  three  screws,  twenty-four  hair  pins,  one  hat  pin,  three  pieces  of 
crooked  iron,  and  one  lock.  He  said  that  he  had  seen  boxes  bound  like 
the  one  found.  "Locks  like  the  one  produced  are  not  used  on  trunks 
and  boxes  as  a  general  rule." 

Dr.  Brewer  states  that  he  examined  the  skeleton,  and  "that  it  was  the 
body  of  a  female.  The  joints  were  hard.  The  ball  and  socket  joints 
were  not  turned  around.  The  head  of  the  body  was  lying  southwest. 
I  lifted  the  skeleton  up,  and  saw  that  all  of  the  hair,  skin  and  flesh 
were  burned  off  the  head,  and  it  was  badly  parched.  The  head  was  not 
crushed;  it  was  perfect.  The  spinal  column  was  not  broken.  Could 
find  nothing  on  face,  head,  or  body  that  indicated  violence.  Found  the 
heart,  liver,  and  a  womb.  The  frame  of  the  body  was  small.'^  Witness 
said:  That  he  knew  Kugadt,  but  never  saw  him  after  the  body  was  dis- 
covered. That  the  place  looked  like  there  had  been  a  very  large  fire 
there.  "That  the  ribs  were^badly  burned,  but  were  in  position.  The 
legs  were  badly  burned,  but  were  in  position.  The  bones,  from  the  hip 
to  the  thigh,  were  badly  burned,  almost  to  ashes.  The  knee  joints  were 
burned  apart.  The  pelvic  bones  were  very  badly  burned,  not  enough  to 
be  apart,  except  the  front  part.  It  was  shelled  from  the  outside.  There 
are  six  or  eight  bones  in  the  pelvis.  They  are  the  ischium,  ilium,  and 
coccyx.  I  can't  name  the  rest — ^have  forgotten  them.  The  male  pelvis 
is  not  so  round  as  the  female.  I  can  not  mention  the  exact  measurements 
of  a  female  pelvis.  You  must  have  all  the  parts  of  the  pelvis  to  tell  the 
difference  between  a  male  and  a  female  pelvis.  I  found  all  the  pelvis 
bones,  but  I  can  not  name  them.  The  largest  bones  in  the  body,  I  think, 
are  the  pelvis  bones — ^not  always.  I  found  a  womb.  The  coverings  of 
the  abdominal  cavity  are  muscular  tissue,  three  or  four,  skin,  and  the 
peritoneum.  I  don^t  remember  the  rest.  Can  not  tell  the  thickness  of 
the  covering  of  the  abdominal  cavity  in  an  average  person.  The  uterus 
was  cooked,  and  was  shrunk.  In  an  average  uterus,  the  weight  would  be 
from  four  to  five  ounces;  the  dimension  is  three  inches  long  and  one 
and  one-half  inches  wide.  The  pubes  were  shelled  off,  but  the  womb 
was  intact.    The  womb  was  protected  by  the  spinal  column." 

Two  witnesses  testify  that  they  saw  the  remains  of  a  burned  trunk 
near  the  house  of  Kugadt,  some  150  or  200  yards  therefrom,  in  a  ravine; 
and  two  witnesses  (besides  the  ones  previously  mentioned)  testify  that 
they  saw  the  appearances  of  ])lood  in  the  bed  of  the  wagon  some  few 
days  after  the  inquest  was  held. 

The  testimony  shows  that,  as  soon  as  publicity  was  given  to  the  dis- 
covery of  the  body  (which  was  immediately),  the  appellant  disappeared 
from  his  home.  He  was  sought  for  assiduously,  but  could  not  be  found 
by  the  neighbors  or  officers.  He  was  not  to  be  found  at  home.  Some 
three  months  after  this,  appellant  was  arrested  at  Napa,  Cal.,  and  at 
that  time  was  under  an  assumed  name.  He  was  extradited,  and  brought 
to  Texas  by  D.  E.  Teague,  the  sheriff  of  Washington  County.  Teague 
testified  that  he  duly  warned  appellant,  as  follows:  "I  warned  him  that 


Digitized  by  LjOOQiC 


688  38th  Texas  Criminal  Beports.  [DaUoBy 

any  statement  he  made  to  me  about  the  transaction  could  be  used  in 
evidence  against  Mm,  and  that  I  would  be  called  upon  in  the  case  to 
testify,  and  that  he  had  better  not  make  any  statement  to  me  that  would 
in  the  least  criminate  him,  and  that  he  ought  to  know  that  any  state- 
ment he  might  make  could  be  used  against  him  on  the  trial.  I  also  told 
him  he  could  tell  me  anything  he  wanted  to,  but  that  everything  he 
said  could  be  used  against  him.  I  also  told  him  that  ^I  donH  want  you 
to  tell  me  anything,  unless  you  do  so  freely/  He  then  told  me  that  he 
was  glad  I  came  after  him,  that  he  intended  to  write  to  me  to  come  after 
him,  and  that  he  was  glad  to  see  me,  and  wanted  to  come  home  with  me. 
I  never  made  him  any  promises,  or  advised  him  what  to  do.  He  then 
went  on  and  gave  me  a  full  history  of  the  whole  transaction.  He  made 
the  statement  to  me  on  the  train,  while  I  had  him  in  custody.  He  made 
the  statement  to  me  in  California,  and  also  in  Texas,  after  I  had  warned 
him/'  He  then  told  the  sheriff:  "That  he  saw  John  Ewing  and  Sam 
Buchanan  at  the  store  at  Whitman.  That  he  got  as  far  as  New  Year 
Creek  bottom,  about  three  miles  east  of  Brenham,  where  he  and  his  sister 
stopped,  ate  lunch,  and  fed  the  horses ;  and  when  they  were  about  ready 
to  start  to  Brenham,  he  was  picking  up  the  fodder  left  by  the  horses,  and 
his  sister  attempted  to  climb  into  the  wagon,  and  that  she  stepped  on 
the  front  wheel,  and  the  horses  gave  a  sudden  start,  and  she  fell  on  the 
ground  and  the  hind  wheel  of  the  wagon  passed  over  her  head  and  jaw, 
breaking  her  jaw ;  and  that  he  ran  to  her,  and  asked  her  if  she  wanted 
some  water,  and  that  she  said,  in  German,  that  she  was  badly  hurt,  and 
could  travel  no  further.  That  he  brought  her  some  water,  and  he  found 
blood  running  from  her  mouth  and  nose.  That  he  then  spread  out  a 
quilt  in  the  bottom  of  the  wagon,  and  placed  her  on  it,  and  put  a  pillow 
under  her  head.  He  then  wet  a  towel  with  water,  and  put  it  on  her  face. 
He  then  started  back  to  go  to  a  house,  a  friend  of  his,  which  was  near  by, 
and  after  he  had  driven  into  the  pasture  a  short  distance  from  the  public 
road  he  noticed  that  she  was  dead.  He  became  excited,  and  returned  to 
the  road,  and  did  not  go  to  his  friend's  house.  He  then  concluded  he 
would  go  back  home.  He  then  covered  her  up  with  a  quilt,  and  intended 
to  take  her  home,  but  he  became  frightened,  for  fear  some  one  would 
think  he  had  killed  her.  That  he  went  back  to  the  Brenham  and  Wash- 
ington road,  towards  his  home,  and  when  he  got  to  Jackson  Creek  bot- 
tom, he  drove  up  into  the  woods  from  the  road,  intending  to  bury  the 
body  and  burn  the  things.  And  after  he  had  started  the  fire,  he  burned 
the  chest,  and  that  he  laid  her  down  on  the  ground,  intending  to  leave 
her  there;  but  he  thought  that  her  body  might  be  discovered,  and  he 
picked  her  up  and  throw  her  on  the  fire.  And  he  then  intended  to  bum 
the  tnmk,  but  in  pulling  it  out  of  the  wagon  he  fainted,  and  did  not 
know  how  long  he  laid  on  the  ground  after  he  fainted;  but  when  he  re- 
covered he  was  too  weak  to  burn  the  trunk.  He  then  got  in  the  wagon, 
drove  back  to  the  public  road,  and,  as  he  crossed  Jackson  Creek,  West 
Baber  overtook  him,  and  Baber  gave  him  some  water.  When  he  got 
home,  he  put  the  trunk  in  a  gully  near  the  house,  and  next  day  burned 
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it."  He  further  said  that  "he  had  nothing  to  dig  a  place  to  bury  her  at 
New  Year  Creek  bottom;  that  he  first  thought  he  would  bum  her  cloth- 
ing, and  leave  her  body  there.  He  also  said  that  some  of  the  money  she 
had  was  burned — ^that  he  got  about  two  hundred  dollars.  That  was  all 
he  said,  so  far  as  I  remember,  about  the  money.  He  also  said  that  Wil- 
liam Bynum  told  him  he  ought  not  to  go  over  to  Dr.  Brewer's,  for  Dr. 
Brewer  was  against  him.  This  he  said  on  Thursday,  or  perhaps  Wednes- 
day night.  He  said  he  put  her  head  over  the  hind  axle  on  the  right 
side  of  the  wagon,  with  her  feet  towards  the  seat,  and  that  the  body  was 
in  the  wagon  when  he  passed  Countr3anan  and  others  at  Kuykendall 
Creek;  that  he  also  went  on  the  following  Thursday  evening  to  see  Dr. 
Brewer,  but  he  was  not  at  home,  and  Mrs.  Brewer  told  him  that  the  body 
that  was  found  on  Jackson  Creek  was  the  body  of  a  white  woman;  and 
that  as  he  was  coming  back  from  Brewer's  was  when  he  met  William 
Bynum,  who  is  now  dead;  and  it  was  there  Bynum  told  him  that  Dr. 
Brewer  was  hot  against  him.*'  He  further  said,  "that  when  he  left 
home,  and  got  into  the  woods,  he  shaved  himself  with  a  shoe  knife, 
while  he  was  hiding  in  the  woods,  and  that  when  he  was  in  California 
he  changed  his  name  to  John  Frey."  He  said  "that  he  wandered  through 
the  bottom  for  several  days;  that  he  finally  reached  SomerviUe,  and 
afterwards  went  over  to  Wilbom,  intending  to  take  the  train  there; 
that  it  was  a  fiag  station,  and  the  train  did  not  stop.  He  then  went  to 
Dallas  and  bought  a  paper,  and  saw  that  he  was  charged  with  the  crime 
and  that  a  reward  was  offered  for  him.  He  then  took  the  train  and 
went  to  California."  This  was,  in  substance,  all  the  testimony  adduced 
by  the  State. 

Appellant  shows,  on  the  cross-examination  of  the  witness  Dr.  Brewer, 
and  also  by  Dr.  Barton,  that  the  effect  of  a  wagon  wheel  running  over 
the  head  would  ordinarily  cause  concussion  of  the  brain  and  hemorrhage 
of -the  eyes,  ears,  nose,  and  mouth.  It  is  possible,  under  such  circum- 
stances, that  a  person  might  live  a  short  time  and  be  able  to  speak.  Dr. 
Barton  also  testified  that  persons  might  be  overcome  on  account  of  an 
accident  happening  to  some  near  and  dear  one,  for  the  time  being  lose 
their  minds,  and  do  ridiculous  things.  A  number  of  witnesses  testify  to 
the  kindly  relations  existing  between  defendant  and  his  sister,  and  also 
a  number  testified  to  the  good  reputation  of  appellant,  as  being  a  peace- 
able and  law-abiding  citizen.  He  also  offered  some  testimony  to  the  effect 
that  he  had  some  money  of  his  own.  One  witness  testified  that  on  one 
occasion  in  September  he  paid  him  $10,  and  saw  $7.50  paid  to  him.  Lang- 
hammer  testified  that  about  the  1st  of  October  he  paid  defendant  some- 
thing less  than  $50. 

Before  discussing  the  corpus  delicti,  we  will  notice  some  other  assign- 
ments of  error.  Appellant  complains  that  the  court  erred  in  refusing 
to  change  the  venue  on  his  application.  Issue  was  joined  upon  this  mat- 
ter before  the  court,  and  evidence  was  heard  pro  and  con.  It  does  not 
appear  to  us  that  the  court  abused  its  discretion  in  overruling  said  mo- 
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tion,  nor  does  it  occur  to  us,  as  presented  in  appellant^s  motion  for  a 
new  trial,  that  the  court  should  have  changed  the  venue  on  his  own 
motion. 

Appellant  assigns  as  error  the  action  of  the  court  in  overruling  his 
motion  for  a  continuance,  and  this  is  made  one  of  the  grounds  of  the 
motion  for  a  new  trial.  The  motion  was  based  on  the  absence  of  a  num- 
ber of  witnesses.  However,  appellant  only  relies  on  the  absence  of  Mrs. 
Dill  and  J.  Lenorowitz  of  Washington  County,  and  Jesse  Lott  of  Grimes 
County.  By  Mrs.  Dill,  appellant  proposed  to  show  that  he  superintended 
her  business  and  handled  large  stims  of  money  for  her.  It  is  not  shown 
when  this  occurred,  and,  as  presented,  we  do  not  regard  it  as  material. 
By  Jesse  Lott,  it  was  proposed  to  show  that  said  witness  paid  defendant 
certain  sums  of  money  on  October  15,  1896,  and  that  this  is  a  part  of 
the  money  seen  in  the  possession  of  the  appellant  after  the  deceased  ia 
alleged  to  have  been  killed.  In  answer  to  this,  it  is  sufiBcient  to  state 
that  an  amount  of  money  is  not  shown  to  have  been  in  the  possession  of 
the  defendant  after  the  homicide.  By  Lenorowitz,  appellant  states  that 
he  expected  to  prove  that  he  passed  appellant  and  his  sister,  Johanna 
Kugadt,  on  Monday,  the  19th  of  October,  1896,  and  saw  them  lunching 
in  New  Year  Creek  bottom,  and  that  the  road  was  a  public  thoroughfare, 
and  at  a  place  not  affording  concealment  for  a  murder.  This  testimony 
coincides  with  the  theory  of  the  State.  We  fail  to  see  how  it  could  have 
been  of  any  benefit  to  appellant. 

As  explained  by  the  court,  nothing  occurred  during  the  trial  that 
would  indicate  that  appellant  did  not  have  a  fair  and  impartial  trial. 
The  exclusion  by  the  judge  of  the  crowd  is  satisfactorily  explained.  As 
shown  by  him,  the  court  room  was  barely  sufficient  for  the  witnesses  and 
two  venires  that  were  present  on  that  occasion,  and  the  others  were  ex- 
cluded to  m^ke  room  for  them.  He  further  shows  that  there  was  nothing 
like  a  mob  present,  and  nothing  to  indicate  such. 

The  contention  of  appellant  that  the  venue  was  not  sufficiently  shown 
is  equally  without  merit.  The  proof  shows  unequivocally  the  location 
of  New  Year  Creek  and  Jackson  Creek  to  be  in  Washington  County; 
and -the  murder  evidently  occurred  at  New  Year  Creek  bottom,  and  the 
body  brought  and  cremated  at  or  near  Jackson  Creek.  These  creeks,  as 
stated,  are  both  sho^^Ti  to  be  in  Washington  County;  and,  in  the  face  of 
the  proof,  it  ^vill  not  be  presumed,. as  appellant  insists,  that  all  of  said 
creeks  were  not  contained  in  the  county. 

Nor  does  it  occur  to  us  that  there  is  anything  in  the  objection  of  the 
appellant  to  the  juror  Mclntyre.  On  his  examination  as  a  venireman, 
he  stated  to  counsel  that  he  had  expressed  an  opinion  about  the  case  in 
a  jocular  way,  but  that  he  could  give  the  defendant  a  fair  trial.  He  was 
not  challenged  for  cause,  nor  otherwise,  though  defendant's  challenges 
were  not  then  or  afterwards  exhausted. 

We  do  not  think  any  error  was  committed  by  the  court  in  admitting 
the  testimony  of  D.  E  Teague  as  to  the  confessions  made  by  defendant 
to  him.    His  testimony  shows  that  he  duly  warned  appellant  before  lie 
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made  any' statements,  and  that  said  statements  were  freely  and  voluntarily 
made  to  him  after  such  warning,  both  in  California  and  in  Texas.  Nor 
did  the  court  err  in  refusing  to  permit  counsel  to  continue  to  interrogate 
the  witness  Teague  on  this  subject.  The  explanation  to  the  bill  of  ex- 
ceptions made  by  the  court  shows  that  counsel  traversed  the  same  ground 
with  the  witness  twice,  and  the  court  refused  to  permit  him  to  go  over  it 
again.  The  witness  did  not  state  at  any  time  to  the  defendant  that  he 
woidd  get  a  light  sentence  if  he  would  make  a  confession,  but  he  did 
state  that  he  told  defendant,  after  he  had  confessed  to  him,  that  if  he 
testified  on  the  trial  what  he  had  told  him  that  he  might  get  off  with  a 
life  sentence. 

It  appears  that,  during  the  argument,  the  district  attorney  alluded  to 
the  defendant  as  a  "hyena."  On  exception,  this  remark  was  taken  back^ 
and  the  court  instructed  the  jury  to  disregard  the  same.  We  can  not 
regard  it  but  as  unfortunate  in  any  case  when  an  officer  prosecuting: 
shall  travel  out  of  the  record  to  abuse  or  vilify  a  defendant  on  trial.  This 
is  not  the  first  occasion  we  have  been  called  upon  to  animadvert  on  the 
remarks  of  the  district  attorney  (Maynard)  who  prosecuted  this  case. 
We  can  not  refrain  from  insisting  that  the  court  below  should  take  steps 
to  prev.ent  a  recurrence  of  this  character.  Such  denunciatory  terms 
should  not  be  allowed  in  any  prosecution.  But,  as  presented  here,  it 
does  not  afford  ground  for  reversal. 

Appellant  excepted  to  the  action  of  the  court  in  modifying  or  adding 
to  the  special  charge  requested  by  him  on  the  confession  of  appellant. 
The  charge  requested  was  as  follows:  "You  are  instructed  that,  when 
the  admission  or  confessions  of  a  defendant  is  introduced  in  evidence 
by  the  State,  then  the  whole  of  such  admission  or  confession  is  to  be 
taken  together,  and  the  State  is  bound  by  them,  unless  they  are  shown 
by  the  evidence  to  be  untrue;  and,  unless  the  State  has  shown  the  state- 
ments of  defendant  as  to  how  the  killing  took  place  to  be  untrue,  you 
should  acquit  him."  The  court  added  to  this  requested  instruction  the 
following:  "That  such  fact,  like  any  other  fact,  may  be  proved  by  evi- 
dence, either  direct  or  circumstantial."  It  occurs  to  us  that  there  was 
no  error  in  this  procedure  on  the  part  of  the  court.  The  requested 
charge  was  certainly  very  liberal  to  the  defendant;  nor  could  he  object- 
that  the  jury,  in  that  connection,  were  told  that  the  falsity  of  the  ex- 
planation could  be  proved  by  direct  or  circumstantial  evidence. 

Appellant  asked  the  following  charge  to  be  given  to  the  jury:  ^TTou 
are  instructed  that  the  State  must  prove  with  particular  clearness  and 
certainty,  and  beyond  a  reasonable  doubt,  the  fact  of  the  death  of  Jo- 
hanna Kugadt,  and  that  her  death  was  caused  by  the  criminal  agency  of 
Charles  Kugadt,  and  that  a  confession  of  defendant  is  not,  of  itself,  a 
sufficient  proof  of  this  part  of  the  corpus  delicti."  The  court  refused  to 
give  this  charge,  and  appellant  reserved  his  bill  of  exception.  The  four- 
teenth subdivision  of  the  charge  of  the  court,  in  our  opinion,  effectually 
covered  so  much  of  the  charge  requested  as  was  law  and  pertinent  to  this 
case. 
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Now,  with  reference  to  the  corpus  delicti,  and  recurring  to  the  sum- 
mary of  the  facts  heretofore  stated,  we  would  observe  that  the  rule  of 
law  is  well  settled  that,  before  a  conviction  can  be  maintained  in  any 
criminal  case,  the  corpus  delicti  must  be  established.  In  a  case  of  culpa- 
ble homicide,  Mr.  Wharton  says:  "It  is  essential  for  a  conviction  for  any 
degree  of  culpable  homicide — ^first,  the  deceased  should  be  shown  to 
have  been  killed;  and,  second,  this  killing  should  have  been  proved  to 
have  betn  criminally  caused.  Unless  the  corpus  delicti  in  both  these 
Tespects  is  proved,  a  confession  is  not,  by  itself,  enough  to  sustain  a  con- 
viction.'^ Whart.  Hom.,  sec.  641.  See  also  Hunter  v.  State,  34  Texas 
Crim.  Rep.,  599,  and  authorities  there  cited.  We  would  further  observe, 
in  this  connection,  that,  before  a  person  can  be  convicted  of  felonious 
homicide,  the  death  of  the  deceased  must  be  shown  to  have  been  caused 
by  the  act  or  agency  of  such  party;  and  in  this  State  it  is  enacted  by 
Btatute  that  "no  person  shall  be  convicted  of  any  grade  of  homicide,  un- 
less the  body  of  the  deceased  or  portions  of  it  are  found  and  sufficiently 
identified  to  establish  the  fact  of  the  death  of  the  person  charged  to  have 
been  killed."  See  Penal  Code  1896,  art.  654.  Now,  it  will  be  noted 
that,  while  the  statute  requires  that  the  body  of  the  deceased,  or  portions 
thereof  which  are  found,  must  be  sufficiently  identified  to  establish  the 
fact  of  the  death  of  the  person  alleged  to  have  been  killed,  yet  there  is  no 
attempt  to  indicate  the  character  of  testimony  by  which  the  identity  of 
the  person  is  to  be  established.  The  statute  says  that  the  remains  must 
be  sufficiently  identified;  that  is,  we  take  it,  the  statute  requires  that 
the  proof  be  of  a  legal  character.  Nowhere  is  it  said  that  the  testimony 
must  be  positive.  If  it  be  circumstantial,  that  is  all  that  is  necessary  if 
it  sufficiently  identifies  the  remains  or  the  portions  thereof  found  as 
those  of  the  deceased.  See  Taylor  v.  State,  35  Texas,  97;  Wilson  v. 
State,  41  Texas,  320,  43  Texas,  472;  Brown  v.  State,  1  Texas  Crim.  App., 
164;  Jackson  v.  State,  29  Texas  Crim.  App.,  458;  State  v.  Davidson,  30 
Yt.,  377;  McCuUoch  v.  State,  88  Ind.,  109;  State  v.  Williams,  52  N.  C, 
466,  reported  in  78  Am.  Dec,  248,  and  note  2,  at  page  253;  Campbell 
Y.  People  (111.  Sup.),  42  N.  E.  Rep.,  123;  State  v.  Martin  (S.  C),  25  S. 
E.  Rep.,  113;  Webster  v.  Com.,  5  Cush.,  386;  1  Bish.  Crim.  Proc,  sec. 
1057  et  seq. 

The  above  cases  not  only  show  that  the  body  or  portions  thereof  may 
be  identified  as  that  of  the  deceased  by  circumstantial  evidence,  but  the 
corpus  delicti  itself  may  also  be  proved  by  this  character  of  testimony. 
In  Martin's  case,  supra,  the  proof  of  identity  was  established  in  very 
much  the  same  way  as  that  pursued  in  the  present  case.  The  body  of  the 
deceased,  when  found,  had  been  burned  beyond  recognition;  but  it  was 
identified  as  that  of  the  deceased  by  the  size,  some  buttons,  buckles,  pieces 
of  clothing,  collar  button,  and  slate  pencil — some  of  which  were  shown 
to  resemble  articles  belonging  to  the  deceased.  In  Williams'  case,  supra, 
the  deceased  was  a  woman,  and,  as  a  circumstance  to  identify  the  charred 
remains  found  as  those  of  the  deceased,  certain  hair  pins  were  introduced 
in  evidence,  and  it  was  proved  that  she  was  in  the  habit  of  wearing  such 
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pins.  In  McCtdloch^s  case,  supra,  it  was  also  shown  that  the  skeleton 
found  was  of  the  sex  and  size  of  the  person  charged  to  have  been  mur- 
dered; and  this,  in  connection  with  the  other  circumstances,  was  held 
sufficient  to  identify  the  skeleton  as  that  of  the  alleged  murdered  person. 
And  the  same  method  of  identification  was  resorted  to  in  the  Wilson  and 
Jackson  cases,  supra.  Mr.  Greenleaf  (volume  3,  section  133),  on  this  sub- 
ject, uses  the  following  language :  "But,  though  it  is  necessary  that  the 
body  of  the  deceased  be  satisfactorily  identified,  it  is  not  necessary  that 
this  be  proved  by  direct  and  positive  eviderfce,  if  the  circumstances  be 
such  as  to  leave  no  reasonable  doubt  of  the  fact.  Where  only  mutilated 
remains  have  been  found,  it  ought  to  be  clearly  and  satisfactorily  shown 
that  they  are  the  remains  of  a  human  being,  and  of  one  answering  to  the 
sex,  age  and  description  of  the  deceased.  The  agency  of  the  prisoner  in 
their  mutilation,  or  in  producing  the  appearances  found  upon  them, 
ought  to  be  established.  Identification  may  also  be  facilitated  by  cir- 
cumstances apparent  in  and  about  the  remains,  such  as  the  apparel,  arti- 
cles found  on  the  person,  and  the  contents  of  the  stomach,  connected 
with  proof  of  the  habits  of  the  deceased  in  respect  to  his  food,  or  with  the 
circumstances  immediately  preceding  his  dissolution.^* 

Now,  the  firsjk  question  that  presents  itself  to  us  is  whether  or  not  the 
remains — ^that  is,  the  portions  of  the  skeleton  found  on  Jackson  Creek — 
were  the  body  of  Johanna  Kugadt.  There  is  no  question  but  that  the 
remains  found  were  those  of  a  human  being — of  a  female;  the  skeleton 
answering  the  general  description  of  Johanna  Kugadt.  This  is  made 
certain  by  the  testimony  of  Dr.  Brewer,  an  expert,  and  is  supported  by 
other  evidence  found  on  the  ground  and  at  the  place  where  the  body 
was  cremated,  to  wit,  pieces  of  corset,  hair  pins,  a  coil  of  hair,  hat  pins, 
and  the  iron  fastenings,  answering  the  description  of  those  that  had 
formerly  been  on  her  traveling  chest.  The  remains,  when  found,  had 
evidently  been  recently  cremated;  portions  of  the  flesh  still  adhering  to 
the  bones.  These  remains  were  found  on  the  route  pursued  by  de- 
fendant and  deceased  (as  she  returned  with  him)  on  their  journey  from 
New  Year  Creek,  some  three  miles  from  Brenhara,  towards  their  home. 
She  was  last  seen  alive  on  Monday,  in  the  company  of  appellant;  and 
these  remains  were  discovered,  in  the  condition  above  stated,  on  Thurs- 
day of  the  same  week.  This  testimony,  in  connection  with  the  other 
circumstances  of  the  case,  together  with  appellant's  confession,  afforded 
ample  proof  that  said  remains  were  those  of  Johanna  Kugadt. 

The  remaining  question,  and  the  one  fraught  with  the  most  difficulty, 
is,  did  Johanna  Kugadt,  the  deceased,  come  to  her  death  by  some  crimi- 
nal means  or  agency,  and  was  this  criminal  means  or  agency  the  act  of 
appellant?  the  rule  being  that  in  every  criminal  prosecution,  before  a 
conviction  can  be  had,  the  State  is  required  to  prove  two  things:  First, 
that  a  crime  has  been  committed  (in  this  case  the  death  of  Johanna  Ku- 
gadt by  some  criminal  agency);  and,  second,  that  her  death  was  caused 
by  the  person  (appellant)  charged,  and  none  other.  There  is  some  con- 
flict in  the  authorities  as  to  whether  or  not  the  corpus  delicti  can  be 
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proved  by  circiimstantial  evidence,  but  the  great  weight  of  adjudicated 
cases  is  in  favor  of  the  proposition  that  it  can  be  done.  But  when  proof 
of  this  character  is  relied  upon,  the  evidence  should  be  clear  and  strong, 
fully  complying  with  the  rule  laid  down  with  regard  to  the  proving  of  a 
case  by  circumstantial  evidence.  The  general  doctrine  is  that  extra- 
judicial confessions,  standing  alone,  are  not  sufficient  proof  of  the  corpus 
delicti ;  and  some  of  the  cases  hold  that  the  corpus  delicti  must  be  proved 
independently  of  confessions.  But  we  do  not  understand  such  to  be  the 
better  doctrine.  In  other  words,  in  the  establishment  of  the  corpus 
delicti  the  confessions  are  not  to  be  excluded,  but  are  to  be  taken  in 
connection  with  the  other  facts  and  circumstances  in  evidence.  See 
note  3  to  case  of  State  v.  Williams,  reported  in  78  Am.  Dec,  p.  254.  And 
this  rule  is  recognized  in  this  State.  See  Jackson  v.  State,  29  Texas 
Crim.  App.,  458.  Said  case  quotes  with  approval  an  excerpt  taken  from 
4  American  and  English  Encyclopedia  of  Law,  p.  309,  as  follows:  "A 
confession  is  sufficient,  if  there  be  such  extrinsic  corroborative  circum- 
stances as  will,  taken  in  connection  with  the  confession,  produce  con- 
viction of  the  defendant's  guilt  in  the  minds  of  a  jury  beyond  a  reason- 
able doubt."  "Such  suppletory  evidence  need  not  be  conclusive  in  its 
character.  When  a  confession  is  made,  and  the  circumstances  therein 
related  correspond  in  some  points  with  those  proven  to  have  existed, 
this  may  be  evidence  sufficient  to  satisfy  a  jury  in  rendering  a  verdict 
asserting  the  guilt  of  the  accused.  TuU  proof  of  the  body  of  the  crime, 
the  corpus  delicti,  independently  of  the  confessions,  is  not  required  by 
any  of  the  cases;  and  in  many  of  them  slight  corroborating  facts  were 
held  sufficient.' "  3  Am.  and  Eng.  Enc.  of  Law,  p.  447.  We  take  it 
that  there  can  be  no  question  that  the  prosecution  is  permitted  to  prove 
by  circimistantial  evidence  the  corpus  delicti,  and  in  aid  thereto  use 
confession  of  the  appellant. 

Now,  to  restate :  A  dead  body,  or  its  remains,  having  been  discovered 
and  identified  as  that  of  the  person  charged  to  have  been  slain,  the  basis 
of  the  corpus  delicti  being  thus  fully  established,  the  next  step  in  the 
process,  and  the  one  which  is  to  complete  the  proof  of  that  indispensable 
preliminary  fact,  is  to  show  that  the  death  has  been  occasioned  by  the 
criminal  acts  or  agency  of  another  person.  See  Burrill  Circ.  Ev.,  p.  682. 
Now,  as  stated  above,  this  proof  can  be  made  by  circumstantial  evidence. 
In  this  case,  the  dead  body  of  Johanna  Kugadt,  which,  we  have  seen,  was 
sufficiently  identified,  was  found.  That  she  came  to  her  death  by  vio- 
lence, aside  from  other  testimony  in  the  case,  is  suggested  by  the  fact 
that,  after  defendant  passed  Jackson  Creek,  the  point  where  the  evi- 
dence shows  the  body  was  removed  from  the  wagon,  blood  was  seen  in 
the  bed  of  the  wagon.  This  would  indicate  that  her  death  was  caused 
by  violence.  This,  however,  would  also  accord  with  the  theory,  set  up 
by  appellant  in  his  confession,  that  she  came  to  her  death  by  a  violent 
accident.  The  body  itself  was  partially  consumed  by  fire.  No  marks  of 
violence  were  found  thereon.  Her  death,  however,  could  have  been 
caused  by  violence  in  many  ways  without  leaving  any  marks  upon  the 
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portions  of  the  skeleton  f onnd.  Upon  this  point  it  is  much  like  the 
Webster  ease.  It  will  be  remembered  that  in  the  Webster  case  no  marks 
of  violence  were  found  on  the  remains  of  Parkman,  nor  were  any  weap- 
ons or  implements  foimd  in  the  room  in  which  the  body  was  consumed 
and  shown  to  have  been  used  in  inflicting  violence  upon  Parkman.  The 
fact  that  Parkman  had  been  killed  by  some  person  other  than  himself 
was  established  by  circumstances  of  a  different  character  altogether. 
That  the  deceased  in  this  case  came  to  her  death  by  violence  is  not  gain- 
said by  appellant.  To  give  his  version  of  the  matter,  he  says:  That  she 
met  her  death  by  an  accident.  That,  en  route  to  Brenham,  they  stopped 
in  New  Year  Creek  bottom  for  lunch,  and,  when  they  were  about  getting 
ready  to  start,  she  attempted  to  get  in  the  wagon.  The  team  made  a 
start  at  that  juncture,  and  she  fell.  The  hind  wheel  of  the  wagon  passed 
over  her  head  and  jaw,  breaking  her  jaw.  That  he  ran  to  her,  and  asked 
her  if  she  wanted  some  water.  That  she  said  she  was  badly  hurt,  and 
coidd  travel  no  further.  That  he  brought  some  water,  and  found  that 
blood  was  running  from  her  mouth  and  nose.  He  then  spread  a  quilt  in 
the  bottom  of  the  wagon  and  placed  her  on  it,  and  started  back  to  a 
house  near  by,  and,  after  he  had  driven  into  the  pasture  a  short  dis- 
tance, noticed  that  she  was  dead.  That  he  then  became  excited,  con- 
cealed her  body  in  the  wagon,  and  started  home  with  it,  and  on  the  way 
cremated  it  in  Jackson  Creek  bottom.  Now,  aside  from  this  confession 
of  appellant,  we  understand  the  proof  establishes  the  identity  of  the  re- 
mains of  Johanna  Kugadt;  but  certainly,  with  this  addenda,  this  mat- 
ter, to  wit,  the  identity  of  the  body  found  as  being  that  of  the  deceased, 
is  placed  beyond  controversy,  and  we  have  also  seen  that  she  came  to  her 
death  by  violence.  Now,  the  issue  as  tendered  by  the  statement  of  the 
defendant — ^and  it  is  made  very  sharp — ^is,  whether  the  deceased  received 
the  mortal  wound  by  the  wheel  of  the  wagon  or  by  appellant.  He  says 
by  the  *Tiind  wheel.'^  All  other  accidents  are  excluded.  The  question, 
therefore,  is,  did  the  defendant  kill  the  deceased,  or  was  she  killed  by 
the  wheel?  It  will  be  noticed  in  connection  with  his  statement,  that  as 
soon  as  the  remains  were  discovered  he  fled,  and  several  months  after- 
wards was  found  in  California.  When  he  stated  how  her  death  occurred, 
he  believed  at  that  time  that  her  remains  were  entirely  cremated,  and 
that  his  statement  could  not  be  gainsaid  or  disproved  by  any  physical 
facts  connected  with  the  skeleton;  and  so  he  told  the  officer  that  the 
wheel  ran  over  her  face  and  broke  her  jaw.  Now,  if  this  had  been  found 
to  be  true  by  an  inspection  of  the  skeleton,  it  would  have  been  a  circum- 
stance corroborative  of  him,  and  very  strongly  in  his  favor;  but  the 
head  of  the  skeleton  was  found  intact,  and  the  jaw  not  broken,  nor  was 
there  any  mark  of  violence  upon  any  of  the  bones.  Mr.  Burrill  lays  down 
the  rule  that  "the  falsity  of  statements  or  explanations  made  by  accused 
parties,  under  examination  or  interrogation,  is  often  made  more  or  less 
apparent  by  their  intrinsic  improbability.  This  is  particularly  exempli- 
fied in  cases  where  causes  are  attempted  to  be  assigned  for  an  obviously 
violent  death,  or  where  the  accused  undertakes  to  relate  the  particulars 
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of  the  death  as  it  occurred  in  his  presence."  And  he  cites  Qreenacre's 
case,  where  accident  was  the  cause  of  death  assigned:  "The  prisoner's 
statement,  as  made  after  his  arrest,  was  ingenious  and  plausible,  being 
to  the  following  etf ect :  That,  while  the  deceased  was  in  his  house  one 
evening  they  had  an  altercation,  and  that,  during  the  conversation,  the 
deceased  was  moving  backwards  and  forwards  in  her  chair,  which  was 
on  the  balance;  that  he  put  his  foot  to  the  chair,  when  she  fell  back 
with  great  violence  against  a  block  of  wood;  and  that,  finding  life  ex- 
tinct, he  made  up  his  mind,  in  the  alarm  of  the  moment,  to  conceal  her 
death,  and  get  rid  of  her  remains,  which  he  eflEected  by  dismembering 
the  body  and  scattering  the  parts  about  in  different  places/'  See  Bur- 
rill  Circ.  Ev.,  p.  491. 

It  was  shown  on  the  trial  that  the  death  could  not  have  happened  in 
this  accidental  manner.  This  account  of  the  manner  of  her  death,  shown 
by  an  inspection  of  the  skull  of  the  deceased  to  have  been  false,  we  con- 
sider a  very  strong  criminative  circumstance  against  appellant,  and  goes 
far  towards  destroying  the  hypothesis  on  which  he  placed  his  defense; 
that  is,  that  her  death  occurred  by  an  accident.  In  this  connection  we 
would  also  recur  to  his  extraordinary  conduct  in  connection  with  the 
death  of  his  sister  as  related  by  him.  He  states  that  when  it  occurred 
he  became  excited,  and  that  he  first  started  with  her  remains  to  a  friend's 
in  that  vicinity,  and  that  when  he  found  she  was  dead  he  changed  his 
mind  and  concluded  to  carry  her  remains  home.  On  the  way,  he  again 
changed  his  mind,  and  concluded  to  cremate  her  remains,  and  he  sought 
a  secluded  spot  in  order  to  accomplish  this  purpose.  This  is  all  explained 
by  him  on  the  ground  that,  when  he  found  she  was  dead,  he  became  ap* 
prehensive  that  her  murder  would  be  attributed  to  him.  But  it  will  be 
borne  in  mind,  in  this  connection,  that  shortly  after  the  time  when  the 
accident  occurred,  according  to  his  statement,  he  approached  a  camp  in 
New  Year  Creek  bottom,  stopped  and  chatted  with  the  persons  there, 
ate  a  piece  of  turkey  and  drank  a  cup  of  coffee.  No  evidences  of  undue 
excitement  were  then  apparent  to  the  witnesses.  And,  moreover,  on 
the  entire  trip  from  there  to  Jackson  Creek,  some  seven  or  eight  milee> 
though  met  by  several  witnesses,  no  indication  of  undue  excitement  was 
apparent  to  any  of  them.  Yet,  according  to  his  statement,  he  was  over- 
come by  the  accident  to  such  an  extent  as  to  be  deprived  of  his  ordinary 
sanity,  and  was  rendered  apprehensive  that  her  death  would  be  charged 
to  him.  We  fail  to  comprehend,  in  the  absence  of  a  guilty  conscience, 
how  appellant  should  have  suddenly  become  overwhelmed  with  the 
thought  that  he  would  be  accused  of  the  murder  of  his  sister.  So  far 
as  the  testimony  indicates,  their  relations  were  entirely  agreeable,  and 
he  was  then  en  route  with  her  to  Brenham  in  order  that  she  might  em- 
bark for  Europe.  Again,  it  may  be  asked,  why  did  he  resort  to  the  con- 
cealment of  her  body?  Is  this  consistent  with  innocence,  or  is  it  ex- 
plained on  the  theory  that  Re  was  deprived  of  his  reasoning  powers  by 
excitement?  The  books  lay  it  down  that  concealment,  if  not  anticipated 
beforehand,  is  one  of  the  immediate  resorts  after  the  perpetration  of  a 
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crime.  "The  murderer  feels  himself,  and  knows,  that  the  ministers  of 
justice  wiU  soon  be  on  his  track.  Some  of  his  precautions  to  baffle  or 
elude  them  have  just  been  enumerated.  Henceforth,  in  short,  the  whole 
object  of  his  life  is  concealment,  either  of  his  crime  or  of  his  own  person. 
To  attain  this,  he  will  make  any  sacrifice.  To  hide  J;he  body  of  the  slain, 
he  will,  though  utterly  unused  to  manual  labor,  toil  for  hours  at  the 
most  revolting  drudgery,  denying  himself  rest  and  food.  To  conceal 
himself,  he  will  undergo  almost  any  .amount  of  personal  suflfering.  Sup- 
posing, however,  this  great  object  to  be  frustrated,  and  that  he  falls  at 
last  into  the  hands  of  his  pursuers,  even  in  the  actual  grasp  of  the  law 
he  does  not  lose  sight  of  his  determined  policy.  He  assumes  the  air,  the 
demeanor,  and  the  language  of  innocence,  resolutely  and  perseveringly 
repels  the  charge  of  guilt,  or  wraps  himself  up  in  impenetrable  silence.'' 
Burrill  Circ.  Ev.,  p.  125. 

Another  strong  circumstance,  indicative  of  guilt,  is  made  manifest 
from  this  record.  It  was  in  evidence  that  the  deceased,  when  she  started 
for  Brenham  en  route  to  Europe,  had  $400  to  $600  on  her  person.  Ac- 
cording to  appellant's  own  confession,  he  got  at  least  $200  of  this 
money;  and  how  much  more  we  are  not  informed.  Evidently  if,  amid 
his  excitement,  he  was  thoughtful  enough  to  take  from  her  this  amount, 
we  can  well  conceive  that  he  took  from  her  all  her  money.  The  motive 
of  gain  is  a  powerftd  impellant  towards  the  commission,  of  crimes,  of 
which  the  records  of  the  criminal  courts  afford  ample  testimony;  and 
even  relationship  has  not  been  found  a  sufficient  deterrent  against  human 
greed.  Cases  have  occurred  in  which  the  tenderest  ties  have  afforded  no 
safeguards  against  murder,  where  the  object  has  been  gain.  See  Burrill 
Circ.  Ev.,  pp.  306,  321.  Appellant  attempted  to  rebut  this  idea  by  show- 
ing that  he  had  money  of  his  own.  But  it  is  remarkable  how  ilimsy  the 
proof  was  on  this  line.  In  this  connection,  we  would  observe  that,  not- 
withstanding the  relationship  of  brother  and  sister  existing  between 
them,  and  she  living  at  his  house,  he  is  not  shown  to  have  had  any  con- 
trol over  her  finances.  She  managed  her  money  affairs  herself.  That  he 
had  money  after  this  homicide  is  manifest,  for  he  had  means  with  which 
to  make  his  flight  from  Texas  to  California.  This  circumstance  of 
flight,  too,  is  a  strong  incriminative  fact,  in  connection  with  other  facts 
in  this  case.  When  the  first  faint  breath  pervaded  the  neighborhood  that 
the  remains  of  a  person  had  been  found  in  Jackson  Creek  bottom  he 
fled  incontinently,  and  in  his  flight  disguised  himself  by  shaving  his 
whiskers.  He  was  not  contented  with  seeking  some  secluded  spot  in  the 
vicinity,  where  he  could  conceal  himself  until  the  excitement  might  sub- 
side; but  he  fled  the  State,  and  secluded  himself  in  California,  and  dis- 
guised his  identity  by  changing  his  name.  All  these  facts  and  circum- 
stances do  not  agree  with  the  accident,  as  claimed  by  him,  through  which 
his  sister  lost  her  life.  We  are  not  compelled  to  take  his  statement  as 
true,  but  we  try  it  according  to  the  known  rules  of  testimony,  and  we 
try  his  conduct  in  that  connection  with  the  known  rules  of  conduct  in 
human  experience.     It  may  be  true,  as  testified  by  one  of  the  witnesses. 
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that  an  accident  happening  to  a  near  and  dear  one  will  unnerve  a  person, 
and  cause  him  to  do  some  curious  things.  But  it  is  a  most  extraordinary 
circumstance,  if  it  be  true  that  Johanna  Kugadt  met  her  death  as  re- 
lated by  him,  that  it  should  have  occurred  to  him  that  he  would  be 
charged  with  her  murder,  notwithstanding  the  kindly  relations  that 
hitherto  existed  between  them — ^that  he  should  at  once  set  about  de- 
stroying her  remains.  He  carried  her  body  a  considerable  distance  along 
the  road,  concealing  it  in  the  wagon,  and  then  adopted  the  most  effective 
and  inhuman  method  within  his  power  to  entirely  destroy  all  vestige  of 
her  remains.  So  far  as  we  are  advised,  he  failed  to  inform  any  member 
of  his  family  of  the  terrible  accident  that  had  befallen  his  sister,  and 
gave  out  in  the  neighborhood  that  she  had  gone  on  her  journey  to 
Europe,  and  that  he  had  placed  her  in  charge  of  Prof.  Krueger,  which 
statement  was  subsequently  shown  to  be  false.  In  our  opinion,  the  facts 
in  proof  give  the  lie  to  his  statement  as  to  how  her  death  occurred.  They 
are  in  accord  with  common  experience  as  to  the  conduct  of  criminals, 
who  are  endeavoring  to  obliterate  the  footprints  of  their  crimes,  and  who 
are  seeking  to  destroy  all  evidence  of  their  guilty  agency  in  the  transac- 
tion, and  point  with  unerring  certainty  to  the  appellant's  guilt.  In  other 
words,  the  facts  and  circumstances  in  proof  are  not  only  inconsistent 
with  his  statement  as  to  how  her  death  occurred,  but  they  are  only  con- 
sistent with  his  guilty  agency  in  causing  her  death;  and  thus  they  ful- 
fill the  rules  required  as  to  the  proof  of  the  homicide  by  circumstantial 
evidence. 

In  our  opinion,  the  circumstances  of  this  case  identify  the  remains 
found  as  those  of  Johanna  Kugadt,  and  they  establish  beyond  any  rea- 
sonable doubt  that  the  appellant,  by  some  means  not  disclosed  in  this 
evidence,  murdered  his  sister  while  journeying  with  her  to  Brenham, 
under  pretense  of  sending  her  to  Europe,  and  that  he  did  this  for  the 
purpose  of  robbing  her  of  a  few  hundred  dollars,  which  she  is  shown  to 
have  had  at  that  time.  The  court  gave  appellant  a  fair  and  impartial 
trial,  presenting  every  issue  in  the  case  arising  from  the  evidence.  The 
jury  have  found  him  guilty  of  murder  in  the  first  degree,  and  in  our 
opinion  the  evidence  amply  sustains  their  verdict,  and  the  judgment  is 
affirmed. 

Affirmed, 

Henderson,  Judge,  concurs. 

DAVIDSON,  Judge. — I  agree  to  the  conclusion  reached,  but  do  not 
agree  to  all  the  reasoning  of  my  brethren  on  the  question  of  corrobora- 
tion.   I  believe  the  facts  sufficient  in  this  case. 

[Note. — Appellant's  motion  for  rehearing  was  overruled  without  a 
written  opinion. — Reporter.] 
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Abandonment. 

On  a  trial  for  murder,  where  the  killing  occurred  over  a  dispute  about  a  strip 
of  land  and  the  building  and  removal  of  a  fence,  and  it  was  in  evidence  that 
defendant  told  deceased  that  he  could  build  the  fence  over  on  the  land,  and 
that  he,  defendant,  would  not  bother  him  because  he  was  an. old  man,  but 
that  if  he  did  build  the  fence,  he  (defendant)  would  tear  it  down  as  he  in- 
tended to  hold  possession  of  the  land;  Held,  it  was  error  for  the  court,  upon 
such  facts,  to  predicate  a  charge  upon  the  theory  of  an  abandonment  of  the 
land  by  defendant.    Sims  v.  State,  637. 

Abandonment  of  Difficulty. 

On  a  trial  for  assault  and  battery,  a  charge  upon  abandonment  of  the  diffi- 
culty is  predicable  upon  facts  tending  to  show  that  when  defendant  attacked 
the  prosecutrix,  who  had  previously  assaulted  him,  she  fled  and  he  cut  her 
in  the  back  with  a  knife.    MoCray,  alias  Rosson,  v.  State,  609. 

Abortion. 

1.  On  a  trial  for  attempting  to  produce  an  abortion,  where  ergot  was  admhi- 

istered  by  defendant,  evidence  of  experts  to  the  effect  that  ergot,  under  cer- 
tain conditions,  produces  an  abortion,  is  sufficient  to  sustain  the  conviction. 
Hunter  v.  State,  61. 

2.  On  a  trial  for  an  attempt  to  produce  an  abortion,  the  prosecutrix,  although  she 

consented  to  take  the  medicine,  is  not  an  accomplice.    Id, 

Accomplice  and  Accomplice  Testimony.    See  Fornication,  2. 

1.  In  the  offense  of  betting  upon  an  election,  a  mere  stakeholder  is  neither  a 

principal  nor  an  accomplice  whose  testimony  is  required  to  be  corroborated 
to  justify  a  conviction  based  alone  upon  it.    Schwartz  v.  State,  26. 

2.  Technically  speaking,  there  are  no  accomplices  in  misdemeanors;  in  such  cases^ 

ordinarily,  all  participants  are  principals.    Id. 

3.  On  a  trial  for  arson,  upon  a  count  in  the  indictment  which  charged  defendant 

as  a  principal,  where  it  appeared  from  the  evidence  that  defendant  had  sim- 
ply agreed  with  the  principal  offender  to  the  commission  of  the  crime,  but 
was  not  present  at  the  time  of  its  commission,  nor  then  keeping  watch  nor 
procuring  aid  or  means  to  assist  in  its  execution,  nor  engaged  in  securing 
the  safety  or  concealment  of  the  offender;  and  the  principal  offender  was 
not  an  innocent  agent  of  defendant  in  the  commission  of  the  act.  Held, 
these  facts  constituted  defendant,  under  our  statutes,  an  accomplice  and  not 
a  princial.    Penal  Code,  arts.  74,  78,  79.    Daweon  v.  State,  50. 

4.  A  party  indicted  as  a  principal  can  not  be  convicted  upon  evidence  showing 

him  to  be  an  accomplice,  and  vice  versa.    Id. 

5.  On  a  trial  for  an  attempt  to  produce  an  abortion,  the  prosecutrix,  although 

she  consented  to  take  the  medicine,  is  not  an  accomplice.    Hunter  v.  State,  61. 

6.  On  a  trial  for  fornication,  where  one  of  the  parties  testified  on  the  trial,  a 

charge  that  the  defendant  could  not  be  convicted  upon  the  unsupported  evi- 
dence of  the  accomplice,  was  insufficient.  The  court  should  have  instructed 
the  jury  that  before  they  could  convict  defendant  it  must  appear  that  the 
accomplice  was  corroborated  by  other  testimony.  And  should  also  have 
defined  to  the  jury  the  nature  of  the  corroborative  testimony  required,  and 
especially  so,  where  the  charge,  as  given,  was  excepted  to  and  a  special  in- 
atmction  properly  presenting  that  issue  was  requested.    Mitchell  v.  State,  325. 
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Accomplice  and  Accomplice  Testimoiiy^cantinved. 

7.  Where  the  court,  in  the  charge,  properly  defined  what  constituted  an  accom- 

plice, and  fully  submitted  whether  or  not  certain  parties  were  accomplices, 
this  was  all  that  was  required  without  a  direct  instruction  to  the  effect  that 
said  parties  were  accomplices.    Martin  v»  State,  462. 

8.  The  doctrine  as  to  accomplices  and  accomplice  testimony  does  not  arise  in  a 

case  of  giving  away  whisky  on  election  day.  The  party  to  whom  the  whisky 
is  given  is  not  an  accomplice.    Keith  v.  State,  678. 

Acquittal  and  Conviction.    See  Former  Acquittal  and  ConfHotion, 

Acts.    See  Constitutional  Law,  S-9;  Legialative  Aet9. 

Acts  and  Declarations  of  Go-Conspirators.    See  Evidence,  4. 

Adulterated  Articles  of  Food. 

1.  An  information  or  indictment  brought  under  articles  490  and  432  of  the  Penal 

Code,  for  the  manufacture  and  offer  of  sale  of  an  adulterated  article  of  food» 
to  be  sufficient,  should  allege  the  article  with  which  it  was  adulterated.  And 
where  it  was  alleged  that  flour  was  the  article  adulterated,  and  the  proof 
showed  that  it  was  adulterated  by  being  mixed  and  intermingled  with  com 
meal,  Held,  the  information  should  have  alleged  that  the  flour  was  adulterated 
with  a  certain  portion  of  com  meal,  and  that  said  meal  was  a  substance  which 
did  reduce  and  lower  or  injuriously  affect  the  quality  of  the  flour;  or  it  should 
have  alleged  that  the  flour  was  adulterated  with  meal,  which  was  an  inferior 
or  cheaper  substance  than  the  flour  with  which  it  was  mixed.  Dorweif  v. 
State,  527. 

2.  It  is  competent,  under  the  police  power  of  the  State,  to  enact  a  law  stafcmg  in 

distinct  terms,  that  if  any  person  shall  adulterate  any  article  of  food  or 
drink  (naming  the  article)  with  any  other  substance  without  labeling  the 
same,  such  person  shall  be  guilty  of  an  offense;  but  it  is  not  competent  for  the 
Legislature  to  make  criminal  the  mixing  or  mingling  of  articles  of  food  which 
are  wholesome  and  nutritious,  and  prohibit  the  sale  thereof.  But  our  statute,, 
article  432,  is  too  general  in  terms,  in  that  it  embraces  all  articles  of  food  and 
drink;  and  it  is  extremely  onerous  in  requiring  healthy  articles  of  food,  ele^ 
when  mingled,  to  be  labeled.  To  be  enforcible,  the  act  should  have  named  the 
particular  article  the  adulteration  of  which  is  prohibited  from  manufacture 
and  sale  unless  labeled,    /d. 

Aifray. 

An  affray  is  a  petty  offense,  and,  notwithstanding  it  is  a  statutory  offense,  it 
can  be  legally  made,  by  a  city  ordinance,  a  municipal  offense;  and  where  this- 
has  been  done,  a  prosecution  and  conviction  under  the  city  ordinance  for 
the  municipal  offense  will  bar  a  prosecution  for  the  same  offense  in  the  State 
courts  under  the  statute.    Ew  Parte  Freeland,  321. 

Age.    See  drnfesHons,  S;  Evidence,  52. 

Aggravated  Assault  and  Battery.    See  A»9atat  With  InimU  to  Murder,  S,  7. 

1.  On  a  trial  for  aggravated  assault  by  a  husband  upon  his  wife,  the  State  placed 

the  wife  upon  the  stand  as  a  witness,  and  she  denied  the  alleged  assault. 
Held,  the  State  could  not  prove  its  case  by  original  testimony  showing  that 
she  had  made  contradictory  statements  outside  of  court.  A  party  can  only 
impeach  his  own  witness  where  the  witness  has  sworn  to  material  evidence 
injurious  to  the  party,  but  where  there  has  been  simply  a  failure  to  make 
proof  by  the  witness,  the  witness  can  not  be  impeached  by  contradictory 
statements.    Dunagain  v.  State,  614. 

2.  An  assault  by  a  husband  upon  his  wife  can  not  be  proved  by  and  it  is  inad« 

missible  to  introduce  in  evidence  a  judgment  of  divorce  obtained  by  the  wife 
upon  the  ground  of  the  assault  he  had  made  upon  her.    Id. 

Allegation  and  Proof.     See  Indictment,  35. 
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AUbL 

1.  On  a  trial  for  robbery  alleged  and  shown  to  have  been  committed  on  the  after- 

noon of  the  7th  of  December,  an  application  for  continuance,  to  prove  an 
alibi,  which  would  only  establish  defendant's  whereabouts  from  the  11th  to 
the  18th  of  December,  manifestly  does  not  cover  the  time  of  the  robbery,  and 
it  was  not  error  to  overrule  the  application.    Underwood  v.  State,  103. 

2.  Defendant  had  applied  for  a  continuance  for  certain  witnesses  by  whom  he 

swore  he  expected  to  prove  an  alibi.  These  witnesses  were  present,  but  were 
not  placed  upon  the  stand  by  him.  But  this  fact  is  no  reason  why  he  was 
not  entitled  to  a  continuance  to  prove  an  alibi  by  other  witnesses  whose 
depositions  on  file  showed  that  they  would  swear  to  the  alibi.  Blake  v. 
State,  377. 

3.  The  fact  that  a  defendant  introduced  witnesses  to  prove  an  alibi  and  failed 

to  do  so,  is  no  reason  why  he  should  be  deprived  of  the  right  to  have  the 
testimony  of  other  witnesses  as  to  that  fact  who,  in  their  depositions,  had 
sworn  to  the  alibi.    Id. 

4.  An  application  for  continuance  to  prove  an  alibi  should  be  so  definite  as  to  its 

statement  of  the  facts  as  would  manifest  at  least  the  witness'  opportunities 
to  be  able  to  testify  as  to  the  alibi.    Pilot  v.  State,  515. 

5.  Original  testimony  may  be  introduced  which  directly  rebuts  defendant's  theory 

and  testimony  as  to  an  alibi.    Id. 

Amendment.    See  Repeal  of  Artielee  of  Code;  VerdM,  1, 

Amendment  of  Becognisance. 

Where  the  recognizance  on  appeal  is  defective,  it  oan  not  be  amended  nor  a 
proper  legal  recognizance  be  entered  into  the  court  below  pending  the  appeal 
in  order  to  perfect  the  appeal.    Youngman  v.  State,  459. 

Amendment  of  Statutes. 

Article  3,  section  36,  of  the  Constitution  provides,  that  no  law  shall  be  amended 
by  reference  to  its  title,  but  the  section  amended  shall  be  re-enacted  and  pub- 
lished at  length.  Where  the  title  to  the  act  was,  "An  Act  to  amend  article 
22,  title  4,  of  the  Revised  Civil  Statutes  of  Texas,  1885,  so  as  to  extend  the 
terms  of  the  District  Court  in  Fort  Bend,  Wharton,  Brazoria,  and  Waller 
counties;"  Held,  not  violative  of  the  Constitution.  Article  22,  Revised  Stat- 
utes, IS  not  divided  into  sections,  but  in  subdivisions,  each  subdivision  pro- 
viding the  terms  for  the  holding  of  the  courts  in  one  of  the  particular  ju- 
dicial districts  of  the  State,  and  each  district  is  set  out  by  its  number;  it 
evidently  being  the  legislative  intention  to  treat  the  subdivisions  as  sections, 
the  same  being  sufficiently  within  the  meaning  of  the  term  "section"  as 
used  in  the  constitutional  provision.  Moreover,  it  can  be  gathered  with 
certainty  from  the  title  of  the  act  in  question  that  it  was  not  intended  to  re- 
enact  the  entire  article  22,  Revised  Statutes,  but  only  that  portion  of  the 
same  with  reference  to  the  twenty-third  judicial  district,  because  it  singles 
out  the  particular  counties  named  in  the  act  which  are  embraced  in  the 
twenty-third  judicial  district  alone.    Nobles  v.  State,  330. 

AppeaL    See  Tranecript  on  Appeal. 

1.  Article  974,  Code  Criminal  Procedure,  which  requires  that  when  a  defendant 

appeals  he  shall  give  notice  of  appeal  in  open  court,  and  the  justice  shall 
enter  such  notice  upon  his  docket,  is  mandatory,  and  the  entry  of  the  notice 
upon  the  justice's  docket  is  a  condition  precedent  to  the  right  of  appeal.  The 
failure  to  enter  the  notice  by  the  justice  can  not  be  supplied  in  the  county 
court  by  parol  evidence  or  the  affidavit  of  the  justice  that  notice  of  appeal  had 
in  fact  been  given.    Truss  v.  State,  291. 

2.  It  is  too  late  and  not  competent  for  a  defendant,  who  has  prosecuted  his 

appeal  by  filing  the  transcript  from  the  justice  to  the  county  court,  in  the  lat- 
ter court  to  have  the  proceedings  stopped  to  enable  the  justice  to  perfect 
his  record  by  an  entry  nunc  pro  tunc  of  the  notice  of  appeal.  Id. 
8.  Where  an  appeal  has  been  dismissed  because  the  complaint  upon  which  the 
information  was  based  was  not  contained  in  the  record,  the  dismissal  will  be 
set  aside  and  the  appeal  reinstated  if  the  record  is  completed  in  this  respect 
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Appeal— ^onHnued. 

by  the  bringing  up  of  said  complaint  and  showing  that  it  was,  in  fact, 
properly  and  legally  filed  in  the  court  below.    Dickinson  v.  iStaU,  472. 
4.  An  appellant  alone  will  be  permitted  to  withdraw  his  appeal  in  the  Court  of 
Criminal  Appeals.     It  can  not  be  done  by  his  attorneys.     WarteUkif  v 
State,  629. 

Appeal  Bond. 

Our  statutes  require,  that  in  appeals  from  justices  to  county  courts  an  appeal 
bond  with  security  in  double  the  amount  of  the  fine  and  costs  must  be  given 
and  be  approved  and  filed  by  the  justice  within  ten  days  after  the  motion 
for  new  trial  is  overruled.  A  failure  to  give  such  bond  can  not  be  cured  by 
the  filing  of  such  a  bond  in  the  county  court.  Nor  is  the  failure  excused  by 
the  fact  that  appellant  had  no  lawyer  and  relied  upon  the  constable  and  jus- 
tice of  the  peace  to  perfect  his  appeal.    Ward  v.  State,  545. 

Appearance  Bond.    See  Bail  Bond,  1,  2, 

ATfpiment  of  CounseL      See  Evidence,  61;  Reading  Booke—InsanUv,  6. 

1.  Improper  arguments  of  counsel  will  not  be  considered  on  appeal  when  de- 

fendant did  not  request  the  court  to  instruct  the  jury  to  disregard  them. 
Franklin  v.  State,  346. 

2.  On  a  trial  for  libel,  where  defendant  had  testified  as  a  witness  on  his  own  be- 

half, and  the  district  attorney,  in  his  closing  argument,  said;  "The  defendant 
knew  his  name  appeared  in  this  paper  as  its  business  manager,  and  if  he 
did  not  write  or  circulate  this  libel,  why  did  he  not  come  out  in  this  paper 
or  some  other  paper,  the  News  or  Tribune,  aye,  painted  it  on  the  skies,  dis- 
avowing his  connection  with  such  a  foul,  scurrilous  attack  upon  the  characters 
of  gentlemen.  But  no,  he  sat  still  and  never  opened  his  mouth."  Held,  only 
legitiQiate  inference  and  deduction,  and  not  improper  or  an  abuse  of  privi- 
lege.   Noble  V.  State,  368. 

3.  For  the  district  attorney,  in  his  argument,  to  denounce  the  defendant  as  "a 

hyena,"  should  not  be  allowed  in  any  case,  and  it  is  unfortunate  he  should 
travel  out  of  the  record  to  abuse  or  vilify  a  defen^lant  on  trial.  But  in  this 
case,  inasmuch  as  it  is  made  to  appear  that  as  soon  as  exception  was  taken 
to  the  remark,  the  district  attorney  took  it  back,  and  the  court  instructed 
the  jury  to  disregard  the  same,  it  does  not  afford  ground  for  reversal. 
Kugadt  v.  State,  681. 

Arms.    See  Pistol— Unlawfully  Carrying, 

Arraigrnment.    See  Practice,  17. 

Arrest  Without  Warrant.    See  Jail,  S. 

Arrest  of  Witness  Pending  Trial.    See  Witness,  10, 

Arson. 

1.  On  a  trial  for  arson,  upon  a  count  in  the  indictment  which  charged  defendant 

as  a  principal,  where  it  appeared  from  the  evidence  that  defendant  had  sim- 
ply agreed  with  the  principal  offender  to  the  commission  of  the  crime,  but 
was  not  present  at  the  time  of  its  commission,  nor  then  keeping  watch  nor 
procuring  aid  or  means  to  assist  in  its  execution,  nor  engaged  in  securing 
the  safety  or  concealment  of  the  offender;  and  the  principal  offender  was  not 
an  innocent  agent  of  defendant  in  the  commission  of  the  act.  Held,  these 
facts  constituted  defendant,  under  our  statutes,  an  accomplice  and  not  a 
principal.    Penal  Code,  arts.  74,  78,  79.    Dawson  v.  State,  50. 

2.  On  a  trial  for  arson,  a  letter  written  after  the  arson,  by  a  co-conspirator  to  the 

defendant,  and  inclosed  in  an  envelope  addressed  to  a  third  party,  but  which 
was  never  delivered  to  or  received  by  defendant,  and  the  contents  of  which 
were  unknown  to  defendant  until  after  his  arrest,  was  clearly  inadmissible 
as  evidence  against  him.    Id. 

3.  On  a  trial  for  arson,  for  the  burning  of  the  ginhouse  of  C.  &  S.,  a  partnership 
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doing  business  in  said  house,  where  it  appeared  that  defendant  was  agent  in 
purchasing  cotton  for  the  firm  of  W.  i.  Co.,  to  be  ginned  at  said  gin,  the 
statements  of  defendant  to  W.  &  Co.,  as  to  the  business,  were  admissible  in 
evidence;  and  were  alco  the  statements  of  C.  A  S.,  after  the  fire,  for  the 
benefit  of  W.  &  Co.,  which  statements  had  been  delivered  by  them  to  defend- 
ant and  by  him  delivered  to  W.  &  Co.  Id. 
4.  On  a  trial  for  the  burning  of  the  gin  house  of  C.  &  S.,  where  it  appeared  that 
defendant,  as  the  agent  of  W.  &  Co.,  had  purchased  a  large  quantity  of  cot- 
ton to  be  ginnned  at  said  gin.  Held,  the  books  of  C.  &,  S.,  showing  the  original 
entries,  were  admissible  in  evidence  against  defendant  as  tending  to  show 
a  conspiracy  on  the  part  of  C.  &  S.  and  defendant  to  defraud  W.  &  Co.    Id, 

Assault  and  Battexy. 

1.  Evidence  of  another  assault  by  defendant  upon  another  party  ^han  the  prose- 

cutrix is  admissible  to  show  the  animus  of  defendant,  and  as  part  of  the  res 
gestae,  where  the  transaction  is  the  same.  As,  for  instance,  where  a  party 
who  interposes  in  the  first  assault  is  in  turn  assaulted.  McCray,  alias  Raaaan, 
V.  State,  e09. 

2.  On  a  trial  for  assault  and  battery,  evidence  that  a  witness  is  addicted  to  the 

cocaine  or  morphine  habit  is  not  admissible  where  it  does  not  appear  to  be 
pertinent  or  relevant  to  any  issue  in  the  case.    Id. 

3.  On  a  trial  for  assault  and  battery,  it  is  not  competent  for  defendant  to  prove 

that  the  principal  State's  witnesses  were  prostitutes;  nor  was  auch  testimony 
competent  to  impeach  said  witnesses.    Id. 

Assaalt  With  Intent  to  Murder. 

1.  On  a  trial  for  assault  with  intent  to  murder,  where  the  court  applied  the  law 

to  the  facts  as  follows,  viz.:  "If  you  are  satisfied  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant,  without  legal  justification  or  excuse, 
did  •  •  •  cut  R.  with  a  knife,  and  that  the  knife  was  a  deadly  weapon, 
as  above  defined;  and  that  defendant  so  cut  said  R.,  not  through  sudden  im- 
pulse, passion,  or  resentment,  fear  or  terror,  but  did  so  with  the  intent  then 
and  there  to  kill  him,  and  M-lth  malice  aforethought,  as  above  explained,  then 
you  will  find  him  guilty  of  an  assault  with  intent  to  murder,  and  assess  his 
punishment,"  etc.  Held,  this  charge  defines  all  the  essential  elements  of  an 
assault  with  intent  to  murder,  and  is  sufficient.  It  was  not  essential  that 
the  court  should  have  further  submitted  the  statutory  [Penal  Code,  art.  607] 
tests  or  criterion  of  the  offense.    Williams  v.  State,  144. 

2.  Where  a  husband  was  on  trial  for  an  assault  to  murder  his  wife,  and  he  testified 

that  the  cutting  was  purely  accidental  on  his  part  in  pushing  her  away  in 
order  to  reach  her  paramour,  and  the  court  instructed  the  jury  that  if  he 
cut  his  wife  accidentally  in  trying  to  kill  her  paramour  they  should  acquit — 
there  would  be  no  violation  of  law;  Held  to  properly  submit  the  issue.  Pena 
V.  State,  333. 

3.  On  a  trial  for  assault  to  murder,  where,  even  if  the  issue  of  aggravated  assault 

was  suggested,  no  exception  or  motion  for  new  trial  was  reserved  to  the 
charge  of  the  court  for  failure  to  submit  such  issue,  this  court,  under  the 
acts  of  the  Twenty-fifth  Legislature,  p.  17,  amending  article  723,  Code  Crimi- 
nal Procedure,  is  prohibited  from  reversing  for  such  error,  even  though  the 
failure  should  constitute  material  error.    Id. 

4.  Our  statute  relating  to  insanity  produced  by  the  recent  use  of  intoxicating 

liquors  does  not  prescribe  a  rule  for  insanity  produced  by  cocaine  or  mor- 
phine. If  a  party  is  rendered  insane  by  the  voluntary  recent  use  of  cocaine 
and  morphine  to  the  extent  that  he  did  not  understand  the  nature  and  qual- 
ity of  the  act  he  was  doing  and  was  incapable  of  forming  the  intent,  he  could 
not  be  guilty  of  an  assault  with  intent  to  murder.    Edwards  v.  State,  386. 

5.  On  a  trial  for  assault  with  intent  to  murder,  where  the  evidence  showed  that 

the  defendant  was  very  much  under  the  influence  of  liquor  at  the  time  he  fired 
into  the  house  the  shot  which  wounded  the  daughter  of  the  man  residing  in 
the  house,  and  the  court,  besides  the  statutory  charge  as  to  intoxication  from 
the  recent  use  of  intoxicating  liquors,  further  instructed  the  jury,  in  effect, 
that  it  was  essential  to  conviction  that  there  was  a  specific  intent  to  take 
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life;  but  that  if  defendant  yoluntarily  discharged  hia  gun  into  the  house  with 
intent  to  kill  any  person  who  might  be  in  the  way  of  the  shot,  this  would  in- 
elude  the  intent  to  kill  the  injured  party.  And  further,  that  if  defendant 
discharged  his  gun  into  the  house  in  a  manner  to  constitute  an  unlawful  aa- 
sault,  and  without  the  specific  intent  to  kill,  that  then  he  would  be  guilty  of 
aggravated  assault,  etc.  Held,  the  charge  was  both  correct  and  sufficient, 
and  it  was  not  error  to  refuse  instructions  to  the  effect,  that  if  defendant  was 
so  drunk  at  the  time  as  not  to  be  capable  of  forming  the  specific  intent  to 
kill,  he  should  be  acquitted.    Darity  «.  State,  546. 

6.  To  constitute  assault  with  intent  to  murder,  it  is  essential  to  show,  that  had 

death  resulted  the  offense  would  have  been  murder  in  the  first  or  second  de- 
gree. If  the  killing  had  occurred  and  it  would  have  been  manslaughter  then 
the  issue,  when  death  did  not  result,  would  be  aggravated  assault  and  not  an 
assault  with  intent  to  murder.    Stevens  v.  State,  560 

7.  On  a  trial  for  assault  with  intent  to  murder,  where  the  evidence  showed  that 

the  assaulted  party  threw  a  stick  at  and  struck  defendant,  causing  blood  to 
flow,  and  defendant  then  fired  upon  his  fleeing  assailant,  but  missed  him; 
Held,  that  whether  defendant  had  seized  his  gun  before  or  after  he  was 
struck  by  his  adversary  with  the  stick  of  wood,  if  the  striking  with  the  stick 
of  wood  produced  pain  or  bloodshed  or  such  a  degree  of  anger,  rage,  sudden 
resentment  or  terror  as  to  render  defendant's. mind  incapable  of  cool  reflec- 
tion, his  firing  upon  his  adversary  without  causing  death  would  oonstitate  no 
higher  grade  of  offense  than  aggravated  assault,  and  it  was  error  for  the 
court  to  refuse  or  omit  to  so  charge  the  jury.    Id. 

8.  The  specific  intent  essential  to  assault  with  intent  to  commit  murder  is  not  es- 

tablished simply  by  the  fact  of  defendant's  calling  the  prosecutor  a  liar  and 
picking  up  a  gun.    Id. 

Assault  With  Intent  to  Bape.    See  Attempt  to  Rape,  IS. 

1.  On  a  trial  for  assault  with  intent  to  rape,  where  defendant  has  testified  as  a 

witness  in  his  own  behalf,  he  may,  on  cross-examination,  be  asked  if  he  has 
not  been  previously  indicted  for  a  similar  offense.    Clarh  v.  State,  90. 

2.  See  opinion  for  facts  stated,  on  a  trial  for  assault  with  intent  to  rape,  upon 

which  it  is  held,  that  experiments  made  for  defendant,  after  the  alleged 
transaction,  were  admissible  as  to  the  identity  of  defendant  and  in  corrobora- 
tion of  defendant's  testimony.    Id. 

3.  An  indictment  for  assault,  with  intent  to  rape  is  not  duplicitous  because  it 

closed  with  the  expression,  "by  then  and  there,  without  the  consent  of  the 
said  Mrs.  L.,  attempting,  by  force,  threats,  and  fraud,  to  have  carnal  knowl- 
edge of  her,  the  said  Mrs.  L."    O^heer  v.  State,  499. 

4.  On  a  trial  for  assault  with  intent  to  rape,  it  was  not  error  to  permit  the  prose- 

cutrix to  testify  that  before  she  got  to  the  negro  who  attacked  her,  she  saw 
him  standing  by,  on  the  inside  of  the  fence,  and  that  he  was  stooping  down 
as  though  at  work  on  the  fence.    Id. 

5.  On  a  trial  for  assault  with  intent  to  rape,  where  the  prosecutrix  had  teertified 

that  her  assailant  was  a  negro,  but  she  was  subsequently  unable  to  identify 
defendant  as  the  negro,  Held,  it  was  irrelevant  and  inadmissible  to  prove  by 
the  sheriff  that  search  had  been  made  in  the  county  for  a  strange  negro  and 
no  such  negro  could  be  found;  and  to  further  permit  another  witness  to  tes- 
tify that  he  was  acquainted  with  all  the  negroes  in  the  town  of  S.,  and  that 
strange  negroes  usually  stopped  at  his  house;  that  he  knew  of  no  strange 
negro  in  the  county  at  the  time,  and  none  such  had  stopped  at  his  house, 
there  being  no  proof  that  her  assailant  was  a  strange  negro  in  the  town  or 
county,  and  no  proof  that  defendant  was  a  strange  negro.    Id. 

Attempt  to  Commit  Bape. 

1.  We  have  no  statute  expressly  declaring  an  attempt  to  commit  rape  to  be  an 
offense.  Penal  Code,  article  640,  provides:  "If  it  appear  on  the  trial  of  an 
indictment  for  rape  that  the  offense,  though  not  committed,  was  attempted 
by  the  use  of  any  of  the  means  spoken  of  in  articles  634,  635,  and  636,  but  not 
such  as  to  bring  the  offense  within  the  definition  of  an  assault  with  intent  to 
commit  rape,  the  jury  may  find  the  defendant  guilty  of  an  attempt  to  oom- 


Digitized  by  LjOOQiC 


Index.  705 

Attempt  to  Commit  BMpe— continued. 

mit  the  offense  and  aifix  the  punishment  prescribed  in  article  608."  This 
statute  specifically  points  out  the  manner,  means,  and  method  which  must  be 
intended  by  the  accused  in  order  to  constitute  the  offense.  Warren  v.  BtaUj 
152. 

2.  No  person,  in  this  State,  can  be  guilty  of  an  attempt  to  commit  rape  unless  the 

proof  shows  that  an  attempt  was  made  by  the  use  of  force,  and  the  force  in- 
tended to  be  used  is  that  defined  in  article  634;  that  is,  the  force  intended  to 
be  used  must  be  reasonably  calculated  to  overcome  resistance,  taking  into  con- 
sideration the  relative  strength  of  the  parties  and  other  circumstances  of  the 
case.  When  the  force  used  amounts  to  an  assault,  it  ceases  to  be  a  mere  at- 
tempt, and  would  be  an  assault  to  commit  rape;  for  the  two  offenses  have 
come  together,  the  attempt  has  ceased,  and  the  assault  has  taken  its  place. 
Where  force  is  actually  used,  then  it  is  no  longer  a  mere  attempt.    Id. 

3.  In  attempt  to  rape,  the  age  of  the  female  has  nothing  to  do  with  the  question, 

it  being  mainly  a  question  as  to  the  intended  use  of  force.  The  law  requires 
that  the  accused  intended  the  use  of  the  force  defined  in  article  634,  and 
though  the  female  was  under  the  age  of  15  years,  this  did  not  dispense  with 
the  necessity  of  proving  such  force.  And  in  this  offense,  the  law  presupposes 
that  she  was  not  consenting.  She  could  not,  at  the  same  time,  resist  and 
-consent.  In  this  respect,  the  law  of  attempt  to  rape  differs  from  the  law  of 
rape. 

Henderson,  Judge,  while  agreeing  with  the  result  reached,  does  not  con- 
cur in  some  of  the  reasoning  of  the  opinion.    Id, 

Attomey-GeneraL    See  Fee*. 

BalL 

1.  On  an  application,  by  habeas  corpus,  for  bail  in  a  capital  case,  the  burden  of 

proof  to  establish  the  fact  that  the  proof  is  not  evident,  is  not  upon  relator. 
Eao  Parte  Vevmian,  164. 

2.  By  section  11,  Bill  of  Rights  of  the  Constitution,  it  is  declared,  "that  all  pris- 

oners shall  be  bailable  by  sufficient  sureties,  unless  for  capital  offenses  where 
the  proof  is  evident."  Held,  the  general  rule  is  in  favor  of  bail;  the  excep- 
tion is  stated  and  is  in  favor  of  the  State,  and  the  party  relying  upon  the  ex- 
ception must  prove  it.    Id. 

3.  Through  great  caution,  section  11,  Bill  of  Rights,  also  declares  that  "this  pro- 

vision shall  not  be  so  construed  as  to  prevent  bail,  after  indictment  found, 
upon  the  examination  of  the  evidence  in  such  manner  as  may  be  prescribed 
by  law."  The  Legislature  has  never  prescribed  how  the  examination  shall  be 
conducted,  but  in  reason,  under  the  constitutional  provision,  the  indictment 
itself  does  not  establish  the  guilt  of  defendant  of  a  capital  felony,  much  less 
the  fact  that  the  proof  is  evident  of  such  fact,  and  it  devolves  upon  the  State, 
first,  to  introduce  its  evidence  to  establish  that  fact  before  relator  is  required 
to  introduce  his  testimony.  Overruling  on  this  point  Ex  Parte  Smith,  23 
Texas  Crim.  App.,  100.    Id. 

4.  The  rule  of  procedure  above  stated  is  not  to  be  affected  by  Code  of  Criminal 

Procedure,  article  199,  which  guarantees  to  a  relator,  in  such  cases,  the  right 
to  open  and  conclude  the  argument  on  the  trial.    Id. 

Bail  Bond. 

1.  An  appearance  bond  executed  on  the  22d  of  November,  1893,  requiring  the  obli- 

gor to  appear  at  a  term  of  the  court  to  be  held  on  the  fourth  Monday  in 
April,  1893,  states  an  impossible  date,  as  Che  time  named  was  already  past 
several  months  before  the  bond  was  executed,  and  it  is  therefore  a  nullity. 
Mackey  v.  State,  24. 

2.  An  appearance  bond  which  requires  the  obligor  to  appear  at  the  next  term  of 

said  court,  at  the  courthouse  in  B.,  does  not  sufficiently  designate  the  time 
and  term  of  court  at  which  he  is  to  appear.    Id. 

3.  Where  the  forfeited  bail  bond  was  signed  "Jos.  Marx,"  but  the  indictment,  the 

judgment  nisi,  and  the  scire  facias  all  named  the  principal  obligor  as  "J. 

38  Texas  Crim .  App. — 45 
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Marx,"  and  there  was  do  pleading  putting  the  identity  of  the  party  in  issne^ 
and  no  evidence  adduced  on  the  subject;  Held,  the  court  was  authorized,  as 
was  done,  to  treat  them  as  one  and  the  same  person;  and  it  was  not  error  to 
•refuse  defendant's  special  requested  instruction  to  find  for  defendant  unlen 
the  jury  should  believe  they  were  one  and  the  same  person.  Whitener  et  al. 
V.  State,  146. 

4.  Where  an  affidavit  by  a  surety  for  the  surrender  of  a  principal  in  a  bail  bond 
was  made,  out  of  term  time,  before  the  clerk  of  the  court,  and  without  any 
order  from  the  judge;  and  a  capias  issued  by  the  clerk,  upon  which  the  prin- 
cipal was  rearrested;  and  it  was  contended,  in  view  of  the  provisions  of  arti- 
cles 321  and  258,  Code  of  Criminal  Procedure,  that  the  affidavit  was  void,  and 
the  capias  a  writ  not  authorized  in  the  premises;  Held,  the  statutes,  Code  of 
Criminal  Procedure,  articles  318  to  323,  inclusive,  are  intended  to  facilitate 
the  surrender  of  a  principal  by  his  bail  whenever  they  shall  desire,  from  any 
cause,  to  surrender  him;  and  to  only  allow  this  in  a  felony  case,  after  indict- 
ment, when  the  court  should  be  actually  sitting,  would  afford  but  very  little 
relief  to  the  surety.    Id, 

6.  Where  a  surety  surrenders  his  principal,  it  is  provided  by  article  321,  Code 
Criminal  Procedure,  that  he  may  obtain  from  the  court  or  magistrate  before 
whom  the  affidavit  is  made,  "a  warrant  for  the  arrest  of  such  principal,  which 
shall  be  executed  as  in  other  cases."  Held,  the  statute  is  not  restrictive  to- 
the  county  of  the  prosecution,  but  authorizes  process  to  be  issued  to  any 
county  in  the  State.    Id. 

Henderson,  Judge,  dissents,  and  holds,  that  the  intention  of  the  law  was 
to  confine  the  process  to  the  county  of  the  prosecution. 

Bailee.    See  Conversion  hy  Bailee, 

Bet 

1.  A  bet  or  wager  is,  ordinarily,  an  agreement  between  two  or  more  that  a  earn 

of  money,  etc.,  shall  become  the  property  of  one  or  more  of  them  on  the  hap- 
pening, in  the  future,  of  an  event  at  present  uncertain,  or  upon  the  ascer- 
tainment of  a  fact  in  dispute.    Rich  v.  State,  199. 

2.  A  bet  is  a  wager,  and  the  bet  is  complete  when  the  offer  to  bet  is  accepted.    Id, 

Betting  on  an  Blection. 

1.  In  the  offense  of  betting  upon  an  election,  a  mere  stakeholder  is  neither  a  prin- 

cipal nor  an  accomplice  whose  testimony  is  required  to  be  corroborated  to 
justify  a  conviction  based  alone  upon  it.    Schwartz  v.  State,  26. 

2.  Our  statute  prohibiting  betting  upon  a  public  election  seems  only  to  authorize 

a  conviction  where  there  is  an  absolute  bet  made  upon  the  result  of  a  piiblic 
election.    Rich  v.  State,  199. 

8.  Where  the  agreement  between  the  parties  was,  that  the  amount  of  the  bet  waa 
to  be  $25,  which  one  of  them  put  up,  the  other  putting  up  as  a  forfeit,  $5,  with 
the  understanding,  that  if  he  did  not  put  up  the  other  $20  by  12  o'clock  the 
$5  was  to  belong  to  his  opponent  no  matter  how  the  election  went,  and  the 
remaining  $20  was  never  put  up;  Held,  the  contract  was  an  executory  agree- 
ment which  was  never  consummated,  and  did  not  constitute  an  absolute  bet 
fdi'  which  a  conviction  would  lie.    Id. 

4.  On  a  trial  for  betting  on  the  result  of  a  public  election  between  two  candidate^ 
the  evidence  should  show  whether  the  election  was  for  city  or  county  officers, 
or  whether  a  special  election;  and  it  should  also  show  the  office  for  which  the 
parties  were  candidates.    Id. 

Bigamy. 

1.  Our  Constitution  and  laws  provide,  that  all  indictments  shall  contain  the  nature 
and  cause  of  the  accusation  against  the  accused;  and,  unless  the  statute  con- 
tain, in  its  phraseology,  all  of  the  essential  elements  of  the  offense,  it  is  not 
sufficient  merely  to  follow  the  language  of  the  offense.  The  rule,  that  to  fol- 
low the  language  of  the  statute  is  sufficient,  only  applies  to  offenses  which  are 
complete  within  themselves  when  the  acts  set  out  in  the  statute  are  done 
and  i>erformed.    McAfee  v.  State,  124. 
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2.  No  intendment  should  be  indulged  to  help  out  failure  to  allege  an  essential  mat- 

ter in  the  indictment,  but  every  traversible  fact  must  be  charged.    Id, 

3.  In  bigamy,  the  second  marriage,  which  is  the  inhibited  act,  is  not  necessarily 

criminal.  Its  criminality  depends  upon  the  collateral  or  extrinsic  fact  that 
a  former  marriage  has  taken  place,  and  that  the  first  husband  or  wife  is  alive 
at  the  time  of  the  alleged  polygamous  marriage.  The  statute,  therefore,  is 
not  in  itself  completely  descriptive  of  the  offense,  and  for  the  indictment  siih- 
ply  to  follow  the  language  of  the  statute  is  not  sufficient.    Id. 

4.  In  an  indictment  for  bigamy,  while  it  is  not  necessary  to  allege  with  particu- 

larity the  place  where,  and  by  whom,  the  former  marriage  was  performed, 
still,  in  order  to  be  sufficient,  the  indictment  must  distinctly  aver  a  former 
marriage.  It  must  allege  the  name  of  the  former  wife  or  husband  and  the 
subsequent  marriage  on  which  the  prosecution  is  based.  The  allegation  that 
the  accused  (a  married  woman)  "then  and  there  having  a  husband  then  liv- 
ing," is  insufficient  to  allege  a  former  marriage;  and  such  an  indictment  is 
fatally  defective.   Overruling  Watson  v.  State,  13  Texas  Crim.  App.,  76.    Id. 

Bill  of  CoBtB.    See  Co9t9. 

Bill  of  Iizceptions.    See  Practice  on  Appeal,  2, 

1.  The  overruling  of  a  motion  for  continuance  will  not  be  revised  on  appeal,  where 

no  bill  of  exception  was  reserved  to  the  ruling  in  the  trial  court.  Trevino 
V.  State,  64. 

2.  Where  the  bill  of  exceptions  to  the  overruling  of  defendant's  motion  to  require 

the  State  to  disclose  the  names  of  the  private  prosecutors,  does  not  show 
what  bearing  the  disclosure  would  have  had  upon  the  case,  it  will  be  held, 
the  motion  was  properly  overruled.    Bratt  v.  State,  121. 

3.  A  bill  of  exceptions  to  excluded  evidence,  to  be  sufficient,  must  show  the  ob- 

ject and  purpose  of  the  proposed  evidence  where  they  are  not  obvious  from 
the  bill  itself.    Rodes  v.  State,  328. 

4.  A  bill  of  exceptions  to  admitted  evidence  must  be  so  full  and  clear  as  to  obviate 

the  necessity  of  inferences,  which  will  not  be  indulged  to  supply  omissions; 
in  and  of  itself  it  must  disclose  all  that  is  necessary  to  manifest  the  supposed 
error;  it  must  set  out  the  proceedings  and  attending  circumstances  to  show 
that  error  was  committed;  it  must  disclose  the  ground  or  grounds  of  objec- 
tions, and  grounds  of  objection  not  stated  will,  ordinarily,  be  considered  as 
waived.  McOlaaeon  v.  State,  351. 
6.  On  appeal  the  court  is  not  required  to  consult  the  statement  of  facts  to  verify 
the  judge's  statements  in  his  explanation  to  a  bill  of  exceptions.  Burt  v. 
State,  397. 

6.  Suggestions  of  error  in  the  motion  for  new  trial  with  reference  to  the  charge  of 

the  court,  and  the  failure  to  give  special  requested  instructions,  can  not  be 
regarded  as  bills  of  exceptions  to  said  supposed  errors.    Martin  v.  State,  462. 

7.  A  bill  of  exceptions  to  the  exclusion  of  a  question  asked  a  witness,  to  be  suffi- 

cient, must  show  what  the  answer  of  the  witness  would  have  been.  MoCray, 
alias  Roeaon,  v.  State,  609. 

Bill  of  Sale.    See  Charge  of  Court,  10. 

BookB,  Use  of  on  Trial.    See  Evidence,  61. 

Brands.    See  Theft  of  Cattle,  1,  2. 

Brass  Knuckles. 

It  is  not  required  that  "brass  knuckles,"  as  used  in  our  statutes,  should  be  made 
of  a  metal  known  as  "brass;"  if  shown  to  be  made  of  any  hard'  substance 
other  than  brass,  it  is  sufficient.  It  follows  that  a  plea  of  former  acquittal 
upon  a  charge  of  carrying  "brass  knuckles"  is  a  good  bar  to  a  subsequent 
prosecution  for  carrying  "knuckles  made  out  of  metal,  same  being  hard  sub- 
stance," the  facts  alleged  showing  that  defendant  could  have  been  convicted 
on  the  first  prosecution  for  carrying  the  knuckles  shown  to  have  been  carried 
on  the  second  trial.    Morrison  v.  State,  382. 
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Breaking  Into  Jail  to  Aid  Escape  of  Prisoner.    See  Jail. 

Burden  of  Proof. 

1.  On  a  contention  that  notices  for  a  local  option  election  had  not  been  duly  and 
legally  posted,  the  burden  of  proof  is  on  the  defendant,  and  it  is  not  material 
that  one  of  the  notices  was  torn  down  before  it  had  remained  posted  for  the 
time  required  by  law.    Boumian  v.  State,  14. 

'  2.  The  order  of  the  Commissioners  Court  declaring  the  result,  and  validating  a 
local  option  election,  is  in  the  nature  of  a  quasi  judgment;  and,  where  a  col- 
lateral attack  is  made  upon  it,  it  will  be  presumed  that  it  was  rightfully  and 
properly  entered;  and  the  burden  of  proof  to  show  its  invalidity  is  upon  the 
attacking  party.    Id. 

3.  On  an  application,  by  habeas  corpus,  for  bail  in  a  capital  case,  the  burden  of 

proof  to  establish  the  fact  that  the  proof  is  not  evident,  is  not  upon  relator. 
Ea  Parte  Newman,  164. 

4.  By  section  11,  Bill  of  Rights  of  the  Constitution,  it  is  declared,  that  "all  pris- 

oners shall  be  bailable  by  sufficient  sureties,  unless  for  capital  offenses  where 
the  proof  is  evident."  Held,  the  general  rule  is  in  favor  of  bail;  the  exception 
is  stated  and  is  in  favor  of  the  ^tate,  and  the  party  relying  upon  the  ex- 
ception must  prove  it.    Id. 

5.  Under  provision  of  article  3390,  Revised  Statutes,  the  order  of  the  commis- 

sioners court  prohibiting  the  sale  after  the  result  of  the  election  has  been  as- 
certained, is  prima  facie  evidence  that  all  the  provisions  of  the  law  have  been 
complied  with,  and  the  burden  of  proof  rests  upon  the  accused  to  show,  if  he 
so  insists,  that  notices  of  the  election  were  not  posted  as  required  by  law.  If 
the  evidence  introduced  by  him  is  not  reasonably  sufficient  to  show  that  the 
notices  were  not  posted,  it  is  not  error  for  the  court  to  assume  and  charge 
the  jury  that  local  option  is  in  effect  from  the  date  of  the  order  putting  it  in 
effect,  and  it  is  not  error  to  refuse  to  submit  to  the  jury  the  question  as  to 
whether  it  was  legally  in  effect  or  not.    Shields  v.  StaU,  252. 

6.  Under  the  statute,  articTe  3390,  Revised  Statutes,  declaring  what  would  be  a 

prima  facie  case,  the  burden  of  proof  being  shifted  from  the  State  to  the  de- 
fendant, he  must  introduce  evidence  reasonably  tending  to  establish  the  fact 
that  the  notices  were  not  posted;  and  something  more  than  mere  negative  and 
unsatisfactory  proof  should  be  offered  by  him  before  the  court  would  be  re- 
quired to  charge  upon  it  as  an  issue.    Id. 

7.  On  an  issue  of  insanity,  the  burden  of  proof  is  on  the  defendant,  though  he  ie 

not  required  to  prove  it  beyond  a  reasonable  doubt.    Burt  v.  State,  397. 

Burglary.    See  Murder  in  Perpetration  of,  8,  9. 

1.  Where  an  indictment  contains  two  counts,  one  for  burglary,  which  is  a  felony, 

and  one  for  receiving  stolen  property  worth  $4,  which  is  a  misdemeanor,  and 
the  verdict  of  the  jury  acquitted  the  defendant  of  the  burglary,  but  found 
him  guilty  upon  the  second  count  of  receiving  stolen  property  worth  $4;  and 
judgment  was  rendered  accordingly;  Held,  the  judgment  was  erroneous.  The 
District  Court  could  not  acquire  jurisdiction  of  the  separate  and  distinct  mis- 
demeanor offense,  for  receiving  stolen  property,  simply  by  reason  of  the  fact 
that  burglar}'  had  been  charged  in  another  count  in  the  same  indictment. 
Rohles  V.  State,  81. 

2.  An  indictment  for  a  nighttime  burglar>'  of  a  public  school  building  with  intent 

to  commit  theft,  properly  alleged  ownership  in  the  janitor  of  the  building, 
who  had  charge  and  control  of  the  building  and  its  contents  from  4  o'clock 
p.  m.  of  each  day  until  8  o'clock  a.  m.  of  the  next  day,  though  the  property 
taken  was  school  books  belonging  to  the  pupils.    Lamater  v.  State,  249. 

3.  On  the  above  state  of  facts,  a  charge  of  the  court  which  instructed  the  jury  that 

'*a  person  who  is  in  direct  control  of  a  house  and  exclusive  management  and 
control  of  property,  is.  for  the  purposes  of  law,  the  occupant  of  such  house 
and  owner  of  such  property,"  was  correct.    Id. 

4.  On  a  trial  for  burglary  and  theft,  testimony  that  some  of  the  property  was 

found  at  the  home  of  defendant  under  an  outhouse  on  his  father's  lot  near  the 
residence,  was  properly  admitted  as  a  circumstance  to  be  considered  by  the 
jury.    Id. 

5.  On  a  trial  for  burglary,  evidence  was  properly  admitted  to  the  effect  that  on  the 
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morning  after  the  burglary  defendant  and  his  codefendant  were  seen  in  com- 
pany.   Id. 

6.  Where  defendant  had  stated  that  they  had  bought  the  books  from  a  third 

party,  a  charge  of  court  to  the  effect  that,  if  the  jury  so  believed,  they  would 
not  consider  the  books  or  their  possession  as  a  circumstance  against  defend- 
ant, was  sufficient,  though  the  court  might  have  gone  further  and  directed  an 
acquittal  upon  this  ground,  if  they  so  believed.    Id. 

7.  On  a  trial  for  burglary  an  application  for  continuance,  when  considered  on  mo- 

tion for  new  trial  was  held  properly  overruled  where  it  appeared  that  it  was 
proposed  to  prove  by  the  absent  witness  that  a  few  days  prior  to  the  bur- 
glary he,  witness,  had  repaired  a  rifle  gun  for  defendant,  the  other  testimony 
adduced  showing  that  the  gun  defendant  had  attempted  to  use  at  the  time  of 
the  burglary  was  a  shotgun  and  not  a  rifle.    Pilot  v.  State,  515. 

8.  On  a  trial  for  burglary,  where  the  State's  witnesses  had  testified  that  a  brother 

of  defendant  was  shot  in  the  burglarized  house,  his  dead  body  having  been 
found  next  morning  in  a  gully  some  eighteen  feet  in  the  rear  of  the  house,  it 
was  competent  for  a  physician  who  had  examined  the  wounds  upon  his  body 
and  the  clothing  he  was  wearing  to  state  that  in  his  (the  expert's)  opinion  it 
was  possible  for  deceased,  after  he  had  been  shot  in  the  house  as  testified, 
to  have  gotten  to  the  gully  without  leaving  any  sign  of  blood  along  the  route. 
Id. 

9.  On  a  trial  for  burglary  where  evidence  was  admitted  without  objections,  to  the 

effect  that  the  same  house  had  been  previously  burglarized,  and  which  evi- 
dence the  State  introduced  for  the  purpose  of  explaining  the  presence  of  the 
prosecutor  and  others  as  watchers  in  the  house;  Held,  a  charge  of  the  court 
which  omitted  to  limit  and  restrict  such  evidence  would  not  be  revised  where 
no  exception  for  the  omission  had  been  reserved  by  the  defendant  to  the 
charge;  and  especially  where  such  evidence  of  the  previous  burglaries  did  not 
tend  in  the  remotest  degree  to  implicate  any  particular  person.  Id. 
10.  On  a  trial  where  defendant  was  indicted  for  burglary  with  intent  to  commit 
theft,  and  his  contention  was  that  the  intent  established  by  the  evidence  was 
an  assault  to  commit  murder,  and  not  an  intent  to  commit  theft;  Held,  the 
fact  that  defendant's  confederate  (his  brother)  carried  with  Him  a  pillow- 
slip which  was  left  in  the  storehouse  after  the  brother  had  been  shot,  and 
fled,  and  that  before  the  burglary  the  parties  had  been  seen  prowling  around 
the  house,  sufficiently  established  that  their  intent  and  purpose  was  to  steal 
from  the  store.    Id. 

Capital  Case. 

Article  646  of  the  Code  of  Criminal  Procedure  authorizes  the  court,  in  its  dis- 
cretion, to  set  any  day  of  the  term  for  the  trial  of  a  capital  case.  This  article 
is  controlling  upon  the  subject,  and  under  its  authority  the  day  set  may  be 
a  day  during  the  term  prior  to  the  day  set  for  taking  up  the  criminal  docket. 
Oaines  v.  State,  202. 

Cases  Followed. 

1.  Hart  V.  State,  15  Texas  Crim.  App.,  202.    Mitchell  v.  State,  170. 

2.  Blackwell  v.  State,  29  Texas  Crim.  App.,  194;  Arcia  v.  State,  26  Texas  Crim. 

App.,  193.    TJnderirood  v.  Sit  ate,  193. 

3.  Mitchell  v.  State,  36  Texas  Crim.  Bep.,  278.    Tate  v.  State,  261. 

4.  Wright  V.  State,  37  Texas  Crim.  Rep..  637.    Epps  v.  State,  284. 

5   Ex  Parte  Williams,  36  Texas  Crim.  Rep.,  75.    Ex  Parte  Schillino,  287. 
6.  Wilcox  V.  State,  31  Texas,  586.    Henry  v.  State,  306. 
7  McMurtry  v.  State,  38  Texas  Crim.  Rep.,  521.    Biggins  v.  State,  539. 
8.  Burrell  v.  State.  18  Texa.%  718.    Taylor  v.  State,  552. 

Cases  Overruled. 

1.  Watson  V.  State,  13  Texas  Crim.  App.,  76.    McAfee  v.  State,  124. 

2.  Ex  Parte  Smith,  23  Texas  Crim.  App.,  100.    Ex  Parte  Neuman,  164. 

3.  Thompson  v.  State,  15  Texas  Crim.  App.,  39.    Arbuthnot  v.  State,  609. 

Challenge  to  Array.    See  Jury  Law,  2. 
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Change  of  Venue. 

1.  The  action  of  the  court  in  overruling  a  motion  to  change  the  venue  will  not  be 

revised  on  appeal,  unless  the  bill  of  exceptions  reserved  to  the  action  con- 
tains the  testimony,  if  any,  which  was  adduced  on  the  hearing  of  the  motion. 
Following  Blackwell  v.  State,  29  Texas  Crim.  App.,  194.  Underwood  v.  State, 
193. 

2.  Where  a  bill  of  exceptions  was  reserved  to  the  overruling  of  defendant's  motion 

for  change  of  venue — which  motion  was  based  upon  the  supposed  bias  and 
prejudice  of  the  judge — ^an  explanation  made  by  the  judge  to  said  bill  can 
not  be  used  as  evidence  to  support  or  disprove  the  allegations  contained  in  the 
motion,  or  the  affidavits  appended  thereto,  said  explanation  not  being  sworn 
to  by  the  judge.    Gaines  v.  State,  202. 

3.  Our  statute  enumerates  the  grounds  for  a  change  of  venue,  and  the  prejudice  of 

the  trial  judge  is  not  one  of  the  enumerated  grounds.    Id. 

Character  of  Defendant. 

1.  On  a  trial  for  rape,  where  defendant  introduced  a  witness  who  testified  in  chief 

to  his,  defendant's,  good  reputation  in  the  neighborhood  in  which  he  lived 
for  chastity  and  virtue.  Held,  competent  for  the  State,  on  cross-examimttion, 
to  ask  the  witness  if  he  had  ever  heard  of  defendant's  "being  too  thick  with 
Mattie  P.,"  a  woman  not  involved  in  the  case  on  trial.  Forrester  ©.  State, 
245. 

2.  While  particular  acts  of  bad  conduct  are  not  admissible  to  assail  character  on 

the  direct  examination,  a  witness  deposing  to  general  character  may  be  cross- 
examined  as  to  particular  facts  in  order  to  test  the  soundness  of  his  opinion 
and  elicit  the  data  on  which  it  was  founded.    Id, 

3.  On  the  trial  for  the  murder  of  a  man  by  a  woman,  where  the  court,  over  ob- 

jections of  defendant,  permitted  the  State  to  prove  that  defendant's  general 
reputation  for  chastity  was  bad  in  the  community  in  which  she  lived;  that 
she  kept  a  house  of  prostitution,  and  that  she  had  illegitimate  children,  and 
the  court  in  the  charge  instructed  the  jury  that  this  evidence  was  admitted 
solely  for  the  purpose  of  enabling  them  to  decide  upon  the  motive  of  deceased 
in  catching  hold  of  defendant  and  must  be  limited  to  such  purpose;  Held, 
error;  deceased's  motives  were  not  the  subject  of  inquiry.  The  general  rule 
is,  that  the  prosecution  can  not  inaugurate  an  inquiry  into  the  general  chai^ 
acter  of  a  defendant,  even  upon  a  matter  directly  involved  in  the  issue  being 
tried,  and  defendant's  chastity  was  not  involved;  and  had  it  been,  evidence 
of  particular  acts  showing  a  want  of  chastity  would  in  no  event  be  admissi- 
ble.   Thompson  v.  State,  335. 

Charge  of  Court.    See  Abandonment  of  Difficulty;  Defense  of  Another,  1;  Instrue- 
tions;  Principals  and  Accomplices,  7. 

1.  On  a  trial  for  a  violation  of  local  option,  a  charge  of  the  court  that  "a  sale  ia 

the  pas.sing  of  title  and  possession  of  any  property  for  money,  which  the  buyer 
pays  or  promises  to  pay,"  is  sufficient.    Kmavek  v.  State,  44. 

2.  A  defendant  in  a  criminal  case  is  entitled  to  a  charge  upon  the  law  applicable  to 

the  different  phases  of  the  case  as  made  by  the  testimony;  and,  whether  the 
court  credits  the  teartimony  of  witnesses  or  not,  the  issue  presented  by  their 
testimony  must  be  submitted  to  the  jury  by  appropriate  instructions.  Blaok 
V.  State,  58. 

3.  On  a  trial  for  theft  of  one  head  of  cattle,  where  one  of  the  main  inculpatory 

facts  was  that  the  animal  had  been  branded  in  defendant's  brand,  and  wit- 
nesses for  defendant  testified  that  the  calf  was  sucking  a  cow  of  defendant's; 
that  they  branded  the  animal  in  defendanfs  brand  when  it  was  a  calf,  and 
when  defendant  was  not  present;  Held,  the  court  should  have  instructed  the 
jury,  in  effect,  that  if  the  animal  was  the  calf  of  defendant's  cow,  he  could 
not  be  convicted.  That  if  he  was  not  a  party  to  the  original  taking,  he  could 
not  be  convicted.  That  if  he  was  not  present  or  so  connected  with  the  brand- 
ing as  to  constitute  him  a  principal,  he  could  not  be  convicted.  That  if  he 
believed  the  animal  to  be  his  when  he  sold  it,  he  could  not  be  convicted;  and 
a  failure  to  so  instruct  the  jury  is  reversible  error.     Id. 

4.  On  a  trial  for  theft  of  cattle,  it  is  competent  to  introduce  the  record  of  the 

marks  and  brands  of  the  alleged  owner  of  the  cow,  the  mother  of  the  calf 


Digitized  by  LjOOQiC 


Index.  711 

Charge  of  Cotirt--oofit<fiii€<f. 

alleged  to  have  been  stolen,  though  the  calf  was  in  a  different  brand;  bnt 
such  evidence  would  not  establish  ownership  in  the  calf  itself;  and  in  such 
case,  the  court  should  have  instructed  the  jury  that  the  record  of  the  marks 
and  brands  was  admitted  only  for  the  purpose  of  proving  ownership  in  the 
cow  which  bore  the  brand.    Id. 

5.  See    a    charge    upon    circumstantial    evidence.    Held,  sufficient.     Trevino    v. 

State,  64. 

6.  On  a  trial  for  burglary,  where  the  court  charged  the  jury:    ''If  you  believe  the 

defendant  is  less  than  thirteen  years  of  age,  then  you  can  not  convict  him 
unless  he  had  sufficient  discretion  to  understand  the  nature  and  illegality  of 
the  act  constituting  the  offense  of  burglary."  Held,  correct,  and  in  conformity 
with  the  Statute.    Penal  Code,  art.  34.    Rocha  v,  8tat€,  60. 

7.  On  a  trial  for  burglary,  where  the  court,  in  effect,  instructed  the  jury,  that  if 

they  found  defendant  guilty  they  would  imprison  him  in  the  penitentiary, 
provided,  that  if,  by  their  verdict,  they  found  that  he  was  not  more  than 
sixteen  years  of  age  and  the  punishment  they  assessed  was  imprisonment  for 
five  years  or  less,  then  they  might  confine  him  in  the  house  of  correction  or 
reformatory  instead  of  in  the  penitentiary.  Held,  the  charge  was  correct  and 
not  obnoxious  to  the  objection  that  it  did  not  confine  the  jury  to  the  age  of 
defendant  at  the  time  of  the  trial— there  being  no  issue  as  to  defendant's 
age.    Id. 

8.  On  a  trial  for  bog  theft,  where  the  court  charged  the  jury  with  regard  to  de- 

fendant's recent  possession  and  reasonable  explanation,  as  follows:  ''If  you 
believe  from  the  evidence  that  the  hogs  described  in  the  indictment  had  been 
stolen  from  D.,  and  that  recently  thereafter  the  defendant  was  found  in  pos- 
session of  them;  and  when  his  possession  was  first  questioned  he  made  an 
explanation  of  how  he  came  by  them;  and  you  believe  that  such  explanation 
is  reasonable  and  probably  true,  and  accounted  for  defendant's  possession  in 
a  manner  consistent  with  his  innocence,  then  you  will  consider  such  expla- 
nation as  true  and  acquit  the  defendant.  If,  on  the  contrary,  such  explana- 
tion was  unreasonable,  and  did  not  account  for  defendant's  possession  in  a 
manner  consistent  with  his-  innocence,  but  the  State  has  shown  the  falsity 
thereof,  then  you  will  take  the  possession  of  the  defendant,  together  with  all 
the  other  facts  and  circumstances,  if  any,  in  evidence,  and  if  you  believe  the 
defendant  guilty,  beyond  a  reasonable  doubt,  you  will  so  find— otherwise,  you 
will  acquit  the  defendant."  Held,  not  to  be  obnoxious  to  the  objection  that 
it  is  upon  the  weight  of  evidence,  is  contradictory  and  calculated  to  mislead, 
and  requires  the  jury  not  only  to  believe  the  explanation  was  reasonable  and 
probably  true,  but  further  imposes  upon  defendant  the  burden  to  show  that 
the  explanation  was  consistent  with  his  innocence.  Following  Wheeler  v. 
SUte,  34  Texas  Grim.  Rep.,  3d0.    Wheeler  v.  State,  71. 

9.  On  a  trial  for  theft  of  hogs,  where  the  defense  was  a  purchase  by  defendant, 

and  the  court,  in  effect,  instructed  the  jury  that  they  should  acquit,  if  they 
had  a  reasonable  doubt  as  to  such  purchase;  that  they  could  in  no  event 
convict,  unless  defendant  participated  in  the  original  fraudulent  taking;  that 
no  subsequent  connection  with  them,  even  though  defendant  knew  they 
were  stolen,  would  authorize  his  conviction,  and  that  the  receiving  of  the 
hogs  by  defendant  with  guilty  knowledge  that  they  were  stolen,  would  not 
authorize  his  conviction.    Held,  defendant  had  no  grounds  of  complaint.    Id. 

10.  On  a  trial  for  theft  of  hogs,  where  the  defense  was  a  purchase,  a  charge  as  to 

a  bill  of  sale  was  sufficient  which  instructed  the  jury:  "The  law  requires  of 
a  butcher  that  he  take  a  bill  of  sale  of  cattle,  etc.,  but  no  law  exists  requiring 
a  purchaser  of  hogs  to  take  a  bill  of  sale  therefor,  to  show  his  good  faith  in 
possession."    Id. 

11.  On  a  trial  for  theft  of  cattle,  where  the  jury,  after  having  retired  to  consider 

of  their  verdict,  notified  the  court  that  they  desired  additional  instructions; 
and  the  defendant  having  been  brought  into  court,  the  jury  stated,  that  they 
wanted  "to  know  the  law  of  from  two  to  four  years  imprisonment;  whether 
it  has  reference  to  the  height  of  the  crime  or  whether  there  is  any  respect 
of  persons;"  Held,  the  trial  court  correctly  construed  the  question  to  mean, 
whether  they  should  fix  the  punishment  according  to  the  enormity  of  the 
crime,  the  amount  involved,  and  the  attendant  circumstances,  or  whether 
they  could  take  into  consideration  the  standing  of  the  party;  and  correctly 
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answered  the  question  by  instructing  them  that  if  they  believed  beyond  a 
reasonable  doubt  that  defendant  was  guilty  as  charged,  then  the  amount 
of  the  punishment  was  in  their  discretion  to  be  not  less  than  two  nor  more 
than  four  years.    Bogg8  v.  State,  82. 

12.  See  charge  on  circumstantial  evidence,  held  sufficient.    Id. 

13.  On  a  trial  for  theft  of  cattle,  where  the  evidence  showed  that  a  number  of  cat- 

tle belonging  to  other  persons  were  taken  at  the  same  time, with  those  in- 
volved m  the  trial,  and  the  court,  in  its  original  charge,  had  failed  to  in- 
struct as  to  such  other  cattle;  Held,  it  was  not  error,  in  lieu  of  special  re- 
quested instructions,  to  give  an  additional  charge  to  the  jury  presenting 
and  confining  such  other  takings  to  their  legitimate  purpose.  Bratt  v.  State, 
121. 

14.  On  a  trial  for  murder,  where  the  evidence  of  malice  aforetbought  is  based  on 

the  idea  that  the  homicide  was  committed  in  the  perpetration  of  burglary, 
the  charge  should  submit  the  issue  of  malice  aforethought  as  evidenced  by  & 
murder  so  perpetrated.    Williams  v.  State,  128. 

15.  On  a  trial  for  assault  with  intent  to  murder,  where  the  court  applied  the  law 

to  the  facts  as  follows,  viz.:  "If  you  are  satisfied  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant,  without  legal  justification  or  excuse, 
did  *  *  *  cut  R.  with  a  knife,  and  that  the  knife  was  a  deadly  weapon 
as  above  defined;  and  that  defendant  so  cut  said  R.,  not  through  sudden  im- 
pulse, passion,  or  resentment,  fear  or  terror,  but  did  so  with  the  intent  then 
and  there  to  kill  him,  and  with  malice  aforethought,  as  above  explained,, 
then  you  will  find  him  guilty  of  an  assault  with  intent  to  murder,  and  assess 
his  punishment,"  etc.  Held,  this  charge  defines  all  the  essential  elements  of 
an  assault  with  intent  to  murder,  and  is  eufificient.  It  was  not  essential 
that  the  court  should  have  further  submitted  the  statutory  [Penal  Code, 
art.  607]  tests  or  criterion  of  the  offense.    Williams  v.  State,  144. 

16.  On  a  trial  for  theft  of  cattle,  where  the  alleged  owner,  as  superintendent  of  the 

K.  L.  &  C.  Co.,  had  the  actual  care,  control  and  management  of  the  cattle 
belonging  to  said  company,  which  were  branded  L  E  N;  and  said  superin- 
tendent had  had  possession  of  and  claimed  the  cow,  which  was  branded  in 
said  brand,  for  more  than  two  years  as  belonging  to  said  company;  Held, 
the  court  correctly  and  properly  charged  the  jury  as  follows,  viz;  "Should 
a  person  or  company  take  into  his  or  their  possession  live  stock  not  his  or 
their  own,  such  as  cattle,  and  hold  the  same  peaceably  and  adversely  in 
their  actual  control  and  possession  uninterruptedly  for  a  period  of  two  years 
or  more,  claiming  the  same  as  his  or  their  own,  such  possession  and  claim 
for  a  period  of  two  years  vests  absolute  title  to  the  cow,  and  her  increase, 
in  such  possession."    Brooks  v.  State,  167. 

17.  On  a  trial  for  murder,  where  the  testimony  shows  that  defendant  was  one  of 

the  original  conspirators,  or  that  he  entered  into  the  difficulty  going  on  be- 
tween the  other  parties  willfully  and  wrongfully,  and  engaged  in  the  same 
with  deadly  weapons,  knowing  that  he  or  his  adversary  might  be  killed. 
Held  a  killing  by  him  could  not  be  less  than  murder  in  the  second  degree. 
If  he  did  not  engage  in  the  difficulty  willfully  or  wrongfully,  but,  being  pres- 
ent and  seeing  two  parties  assault  his  friend,  and  believing  His  friend  to  be 
in  danger  of  life  or  serious  bodily  harm,  he  shot  at  one  of  the  parties,  when 
deceased  turned  upon  him  in  the  attitude  of  firing,  or  being  from  defendant's 
standpoint  apparently  about  to  fire  upon  him,  defendant's  right  of  self- 
defense  would  be  unimpaired.  Held,  further,  that  upon  the  facts,  as  above 
stated,  where  the  court  in  the  charge  gave  defendant  an  absolute  right  of 
self-defense,  and  there  being  nothing  in  the  evidence  showing  conditions 
stated  that  would  produce  adequate  cause,  the  court  did  not  err  in  refusing 
to  submit  the  issue  of  manslaughter.    Mitchell  v.  State,  170. 

18.  See  facts  stated  in  the  opinion,  which,  on  a  trial  for  murder,  fully  authorized 

the  court  to  submit  to  the  jury  the  law  of  mutual  combat.     Id. 

19.  On  a  trial  for  murder,  where,  from  defendant's  own  testimony,   it  appeared 

that  he  fired  upon  deceased  solely  to  prevent  deceased  from  killing  him, 
it  was  not  error  for  the  court  to  fail  to  charge  upon  his  right  to  kill  if  de- 
ceased was  attempting  to  take  the  life  of  his  friend,  and  especially  so  where, 
if  deceased  was  making  such  attack  upon  the  friend  of  defendant,  defendant 
did  not  see  it.    Id. 
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20.  On  a  trial  for  murder,  where  the  evidenoe  showed,  that  if  deceased  made  an 

assault  upon  defendant  it  was  with  no  less  intention  than  to  take  defendant's 
life,  it  was  not  error  for  the  court  to  so  limit  the  right  of  self-defense  and 
omit  to  charge  upon  self-defense  based  upon  appearances  of  serious  bodily  in- 
jury.   Id. 

21.  On  a  trial  for  murder,  where  the  evidence  shows,  if  anything,  an  actual  and 

not  an  apparent  danger,  and  the  court  instructed  the  jury  to  regard  the 
circumstances  from  defendant's  standpoint;  and  furthermore,  that  the  doc- 
trine of  self-defense  is  limited  to  necessity  or  apparent  necessity,  this  was 
sufficient.    Id. 

22.  A  charge  of  court  with  regard  to  principals  which  required  the  jury  to  believe 

before  they  were  authorized  to  convict,  that  defendant  was  present  and  acted 
as  principal  in  the  breaking  of  the  jail,  was  amply  sufficient  where  the  evi- 
dence positively  identified  the  defendant  as  being  there  and  tampering  with 
the  lock  of  the  jail.  Starks  v.  State,  233. 
23.  An  indictment  for  a  nighttime  burglary  of  a  public  school  builcling  with  intent 
to  commit  theft,  properly  alleged  ownership  in  the  janitor  of  the  building, 
who  had  charge  and  control  of  the  building  and  its  contents  from  4  o'clock 
p.  m.  of  each  day  until  8  o'clock  a.  m.  of  the  next  day,  though  the  property 
taken  was  school  books  belonging  to  the  pupils.    Lamater  v.  State,  249. 

24.  On  the  above  state  of  facts,  a  charge  of  the  court  which  instructed  the  jury 

that  "a  person  who  is  in  direct  control  of  a  house  and  exclusive  manage- 
ment and  control  of  property,  is,  for  the  purposes  of  law,  the  occupant  of 
such  house  and  owner  of  such  property,"  was  correct.    Id. 

25.  Where  defendant  had  stated  that  they  had  bought  the  books  from  a  third 

party,  a  charge  of  court  to  the  effect  that,  if  the  jury  so  believed,  they  would 
not  consider  the  books  or  their  possession  as  a  circumstance  against  defend- 
ant, was  sufficient,  though  the  court  might  have  gone  further  and  directed 
an  acquittal  upon  this  ground,  if  they  so  believed.    Id. 

26.  Under  provisions  of  article  3300,  Revised  Statutes,  the  order  of  the  commis- 

sioners court  prohibiting  the  sale  after  the  result  of  the  election  has  been 
ascertained,  is  prima  facie  evidence  that  all  the  provisions  of  the  law  have 
been  complied  with,  and  the  burden  of  proof  rests  upon  the  accused  to  show, 
if  he  so  insists,  that  notices  of  the  election  were  not  posted  as  required  by 
law.  If  the  evidence  introduced  by  him  is  not  reasonably  sufficient  to  show 
that  the  notices  were  not  posted,  it  is  not  error  for  t'he  court  to  assume 
and  charge  the  jury  that  local  option  is  in  effect  from  the  date  of  the  order 
putting  it  in  effect,  and  it  is  not  error  to  refuse  to  submit  to  the  jury  the 
question  as  to  whether  it  was  legally  in  effect  or  not.    Shields  v.  State,  252. 

27.  Under  the  statute,  article  3390,  Kevised  Statutes,  declaring  what  would  be  a 

prima  facie  case,  the  burden  of  proof  being  shifted  from  the  State  to  the  de- 
fendant, he  musit  introduce  evidence  reasonably  tending  to  establish  the  fact 
that  the  notices  were  not  posted;  something  more  than  mere  negative  and  un- 
satisfactory proof  should  be  offered  by  him  before  the  court  would  be  re- 
quired to  charge  upon  it  as  an  issue.    Id. 

28.  Whenever,  on  the  trial  for  perjury  assigned  upon  testimony  given  on  the  trial 

of  another  case,  the  record,  including  the  indictment  and  judgment  in  such 
former  case,  is  introduced  in  evidence,  the  court  should,  in  its  charge,  so 
limit  and  restrict  the  purpose  for  which  said  record  was  admitted  in  eWdence 
as  that  the  jury  might  not  use  it  as  a  circumstance  tending  to  establish  the 
guilt  of  defendant  of  the  perjury  for  which  he  is  on  trial.  Estill  v.  State, 
255. 

29.  On  a  trial  for  murder,  where  it  appeared  that  a  difficulty  was  taking  place  be- 

tween the  brother  of  defendant  and  the  deceased  and  other  parties,  and  de- 
fendant interfered  and  was  stricken  a  blow  by  deceased  with  a  pistol;  that 
he  retreated  a  short  distance,  procured  a  shotgun,  and  returning  found  de- 
ceased and  his  brother  in  a  struggle,  deceased  being  in  the  act  of  shooting  his 
brother,  whereupon  he  shot  and  killed  deceased ;  and  the  court,  on  justifiable 
homicide,  charged  the  jury,  in  effect,  among  other  matters,  that  if  they  be- 
lieved the  defendant  shot  and  killed  deceased  partly  from  a  motive  of  revenge 
and  partly  to  save  his  brother,  that  he  would  be  guilty — that  is,  if  they  be- 
lieved defendant  was  partly  actuated  by  malice  on  account  of  the  blow  de- 
ceased had  given  him  and   partly  actuated  by  a  motive  of  self-defense  or 
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defense  of  his  brother,  to  attribute  his  act  to  the  {praver  motive — that  is,  to 
his  malice;    Held,  error.    Shumate  v.  State,  266. 

30.  If;  moved  by  more  intents  than  one,  a  man  does  what  the  law  forbids,  some  in- 

tents being  elements  in  the  crime  and  others  not,  the  latter  do  not  vitiate 
the  former,  which,  in  their  consequences,  are  the  same  as  though  they  stood 
alone.  If,  from  the  facts  stated  in  the  foregoing  paragraph,  defendant's  act 
was  done  in  his  own  self-defense,  or  in  defense  of  his  brother's  life,  the  law 
would  not  stop  to  inquire  if  he  also  entertained  a  grudge  against  the  deceased, 
but  he  would  be  justified  upon  the  ground  of  self-defense  or  defense  of  an- 
other, and  the  court  should  have  so  instructed  the  jury,  unhampered  with 
other  matter.    Id. 

31.  On  a  trial  for  murder,  where  the  testimony  showed  that  defendant  was  justifi- 

able, if  at  all,  it  was  because  deceased  was  making  an  assault  upon  his  brother 
Avith  a  pistol,  and  was  in  the  act  of  taking  the  latter's  life,  he  was  not  re- 
quired to  resort  to  any  other  meana  before  killing,  and  it  was  error  to  give  a 
charge  predicated  upon  the  doctrine  of  a  necessity  ol  having  resorted  to  all 
other  means.    Id. 

32.  On  a  joint  trial  for  theft  of  cattle,  where  it  was  made  to  appear  that  each  of  the 

defendants,  in  the  absence  of  his  codefendant,  had  made  a  statement  to 
the  alleged  owner,  neither  of  said  statements  being  a  confession  or  admission 
of  any  criminative  fact,  and  the  court  in  the  charge  instructed  the  jury,  '*You 
can  not  consider  as  evidence  against  either  one  of  the  defendants  the  state- 
ments of  the  other  made  out  of  his  presence  or  hearing,  if  any  such  state- 
ments were  made;  but  you  may  consider  as  evidence,  against  either  of  the 
defendants,  any  statement  made  by  himself,  if  any  such  statement  was 
made;"  Held,  a  charge  upon  the  weight  of  evidence,  inasmuch  as  it  tells  the 
jury  they  may  consider  any  statement  made  against  the  party  making  it, 
whether  criminative  or  not,  and  evidently  was  such  an  instruction  as  to 
leave  the  jury  to  infer  that,  in  the  mind  of  the  court,  the  defendant,  or  one 
of  them,  had  made  statements  which  might  be  used  against  them,  or  him. 
Martin  d  McCraeken  v.  State,  285. 

33.  On  a  trial  for  murder,  where  the  means  or  instrument  used  was  a  stick  of 

wood,  the  issue  as  to  whether  the  same  was  a  deadly  weapon  or  an  instrument 
calculated  to  produce  death  from  the  manner  in  which  it  was  used,  was  cor- 
rectly and  clearly  presented  in  the  charge,  as  follows,  viz:  "The  instrument 
or  means  with  which  a  homicide  is  committed  are  to  be  taken  into  considera- 
tion in  judging  of  the  intent  of  the  party  offending.  If  the  instrument  be 
one  not  likely  to  produce  death,  it  is  not  to  be  presumed  that  death  was 
designed,  unless  from  the  manner  in  which  it  was  used  such  intent  evidently 
appears."    Benry  v.  State,  306. 

34.  On  a  trial  for  knowingly  passing  a  forged  instrument,  where  the  only  defense 

was  that  defendant  bought  the  alleged  forged  instrument  from  one  D.,  and 
that  he  could  neither  read  nor  write,  and  the  court,  in  its  charge  given,  did 
not  submit  this  issue,  and  moreover,  refused  defendant's  special  instruction 
upon  this  issue,  and  defendant  reserved  his  bill  of  exceptions;  Held,  where  a 
defendant  sets  up  and  introduces  proof  of  an  affirmative  defense  to  the  ac- 
cusation against  him,  it  is  the  duty  of  the  court  to  instruct  the  jury  upon  the 
matter  thus  set  up  whether  requested  or  not.    Oarza  v.  State,  317. 

35.  Article  723,  Code  Criminal  Procedure,  as  lately  amended,  authorizes  reversals 

on  appeal  for  errors  in  the  charge  where  they  are  excepted  to  on  the  trial, 
or  on  motion  for  a  new  trial.    Id. 

36.  Where  an  information  in  one  single  count  charges  defectively  a  higher  offense, 

which  includes  a  lower  offense  which  is  sufficiently  charged,  the  court,  in  its 
charge  to  the  jury,  should  limit  them  to  the  consideration  of  the  lesser 
offense  only,  and  it  is  error  to  charge  as  to  the  greater  which  is  defectively 
alleged,  and  such  error  is  especially  reversible  where  the  verdict  of  the  jury 
leaves  it  uncertain  as  to  which  of  the  offenses  defendant  was  found  guilty. 
Lomax  v.  State,  318. 

37.  Where  an  information  for  fornication  charged  the  offense  as  habitual  carnal 

intercourse  without  the  living  together  of  the  parties,  it  was  necessary  to 
prove  the  offense  as  alleged;  and  the  court,  in  defining  the  offense,  and  in 
applying  the  law  to  the  facts,  should  have  included  the  element  of  "not 
living  together"  in  the  charge.    Mitchell  v.  State,  325. 
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38.  On  a  trial  for  fornication,  where  one  of  tke  parties  testified  on  the  trial,  a 
charge  that  the  defendant  could  not  be  convicted  upon  the  unsupported  evi- 
dence of  the  accomplice,  was  insufficient.  The  court  should  have  instructed 
the  jury  that  before  they  could  convict  defendant  it  must  appear  that  the 
accomplice  was  corroborated  by  other  testimony.  And  should  also  have  de- 
fined to  the  jury  the  nature  of  the  corroborative  testimony  required,  and 
especially  so  where  the  charge,  as  given,  was  excepted  to  and  a  special  in- 
struction properly  presenting  that  issue  was  requested.    Id. 

29.  Where  a  husband  was  on  trial  for  an  assault  to  murder  his  wife,  and  he 
testified  that  the  cutting  was  pui'ely  accidental  on  his  part  in  pushing  her 
away  in  order  to  reach  her  paramour,  and  the  court  instructed  the  jury  that 
if  he  cut  his  wife  accidentally  in  trying  to  kill  her  paramour  they  should  ac- 
quit— ^there  would  be  no  violation  ot  law;  Held  to  properly  submit  the  issue. 
Pena  v.  State,  333. 

40.  On  a  trial  for  assault  to  murder,  where,  even  if  the  issue  of  aggravated  assault 

was  suggested,  no  exception  or  motion  for  new  trial  was  reserved  to  the 
charge  of  the  court  for  failure  to  submit  such  issue,  this  court,  under  the 
acts  of  the  Twenty-fifth  Legislature,  p.  17,  amending  article  723,  Code  Crimi- 
nal Procedure,  is  prohibited  from  reversing  for  such  error,  even  though  the 
failure  should  constitute  material  error.    Id. 

41.  On  a  trial  for  theft  of  money,  where  it  was  admitted  by  the  prosecution  that 

defendant  obtained  possession  of  the  money  by  consent  of  the  owner, 
an  instruction  in  the  charge  of  the  court,  that  if  defendant  obtained  the 
money  without  the  consent  of  the  owner  they  would  convict,  was  erroneous. 
Sanders  v.  State,  343. 

42.  A  charge  of  the  court  is  erroneous  which  authorizes  a  conviction  if  the  money 

was  obtained  by  defendant  through  some  "false  pretext,"  when  there  was 
no  testimony  in  the  case  that  suggested,  in  the  remotest  degree,  tha£  defend- 
ant resorted  to  any  pretext,  false  or  otherwise,  to  obtain  possession  of  the 
money.    Id. 

43.  On  a  trial  for  perjury,  where  there  was  testimony  sufficient  to  go  to  the  jury 

as  to  the  falsity  of  the  statement,  and  the  court  instructed  them,  "That  be- 
fore they  could  convict  the  defendant  of  the  alleged  falsity  of  his  statement 
they  must  believe  beyond  a  reasonable  doubt  that  such  falsity  had  been  es- 
tablished by  the  testimony  of  two  credible  witnesses,  or  of  one  credible  wit- 
ness corroborated  by  other  circumstances" — this  was  sufficient  under  the 
provisions  of  article  785,  Code  of  Criminal  Procedure.    Franklin  v.  State,  346. 

44.  On  a  trial  for  perjury,  where  the  only  portion*  of  the  record  of  the  case,  in 

which  the  perjury  was  committed,  introdu<?Bd  in  evidence,  where  mere  formal 
portions  showing  the  organization  of  the  court,  the  judge  who  presided,  the 
complaint  and  information  charging  K.  with  carrying  the  pistol,  and  K.'s 
plea  of  not  guilty  before  the  jury,  but  omitting  the  judgment,  the  court 
was  not  required  to  give  an  instruction  to  the  jury  limiting  the  use  of  such 
records,  there  being  no  probability  that  such  evidence  could  possibly  be  used 
injuriously  to  defendant.    Id. 

45.  On  a  trial  for  murder,  a  charge  upon  self-defense,  that  "all  self-defense  rests  upon 

necessity.  Where  there  is  no  necessity  to  kill  it  can  not  be  self-defense,"  ia 
the  law.  Apparent  necessity  must  be  as  pressing  and  imminent  as  real  ne- 
cessity. Under  peculiar  circumstances,  it  might  be  necessary  to  qualify  or 
explain  what  is  meant  by  "necessity,"  but  such  explanation  is  not  required 
when  the  necessity  is  real  and  not  apparent.     Williford  v.  State,  393. 

46.  Where  the  court  charged  the  jury  in  immediate  connection  with  the  charge 

above  set  out,  "but  a  reasonable  apprehension  of  death  or  great  bodily  harm 
will  excuse  a  party  using  all  necessary  force  to  protect  his  life  or  person, 
and  it  is  not  necessar>-  that  there  should  be  actual  danger  provided  he  acted 
upon  a  reasonable  apprehension  of  danger,  as  it  appeared  to  him  from  his 
standpoint  at  the  time;  and  in  such  case  the  party  acting  under  uuch  real  or 
apparent  danger  is  in  no  event  bound  to  retreat  in  order  to  avoid  the  ne- 
cessity of  killing  his  assailant;"  Held,  the  charge  presents  apparent  danger 
clearly  and  explicitly,  and  is  the  law,  though  the  danger  was  only  appar- 
ent.    Id. 

47.  Where  the  court  charged  the  jury,  "the  law  only  allows  a  person  to  use  such 

force  as  may  be  necessary  to  overcome  the  force  that  may  be  used  against 
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him,  or  as  he  believes  is  being  used  or  about  to  be  used  against  him;*'  and 
then,  in  connection  therewith,  in  effect  told  the  jury  that  if  defendant's 
assailant  was  about  to  assault  him  with  no  intention  of  inflicting  death  or 
serious  bodily  harm,  and  it  so  appeared  to  defendant  himself,  the  latter 
would  not  be  justified  in  slaying  his  assailant  until  he  had  resorted  to  all 
other  means;  and  a  killing  under  such  circumstances  would  be  either  mur- 
der or  manslaughter,  according  to  the  nature  of  the  assault  made  upon  de- 
fendant. Held,  the  charge  does  not  intimate  that,  in  order  to  prevent  de- 
ceased from  killing  or  inflicting  bodily  injury  upon  defendant,  the  latter 
must  resort  to  all  other  means,  but  clearly  conveys  the  idea,  that  if  such 
state  of  facts  existed  defendant  would  have  the  right  to  slay  his  adversary. 
When  taken  in  connection  with  the  whole  charge,  the  instruction  is  a  cor- 
rect application  of  the  law  to  the  case.    Id. 

48.  On  a  trial  for  murder,  where  the  court  has  given  a  full  charge  upon  the  law  of 

self-defense,  unlimited  and  unabridged  by  any  charge  on  provoking  a  diffi- 
culty by  defendant,  it  is  not  error  to  refuse  an  instruction  asked  by  defend- 
ant upon  the  theory  of  such  provocation.    Id. 

49.  On  a  trial  for  murder,  where  the  evidence  showed  that  defendant  had  killed  hia 

wife  and  two  little  children,  it  was  the  duty  of  the  court,  in  defining  mur- 
der in  the  first  degree,  to  instruct  the  jury,  as  was  done:  "Do  the  facta 
and  circumstances  in  this  case  show  such  a  reckless  disregard  of  human  life 
as  necessarily  includes  a  formed  design  against  the  life  of  the  person  slain? 
If  they  do,  the  killing,  if  it  amounts  to  murder,  would  be  upon  express 
malice."    Burt  v.  State,  397. 

50.  On  a  trial  for  murder,  where  the  charge  of  the  court  gave  a  remarkably  clear 

and  explicit  definition  of  murder  in  the  first  degree,  and  afterwards,  in  the 
application  submitting  the  law  applicable  to  the  facts  constituting  murder 
in  the  first  degree,  added  the  following,  which  was  separated  from  the  con- 
text by  a  semicolon,  to  wit:  "Or,  if  the  said  defendant  did,  with  malice 
aforethought,  so  kill  the  said  Anna  M.  Burt,  you  will  find  the  defendant 
guilty  of  murder  in  the  first  degree;"  and  it  was  contended,  by  counsel  for 
appellant,  that  this  particular  excerpt  from  the  charge  expressly  authorized 
defendant's  conviction  of  murder  in  the  first  degree  upon  "malice  afore- 
thought," which  could  not  constitute  murder  in  the  first  degree,  but  murder 
in  the  second  degree,  murder  in  the  first  degree  being  predicable  only  upon 
"express  malice;"  Held,  that  the  words  "so  kill,"  used  in  this  excerpt  of  ne- 
cessity mean,  in  the  manner  and  condition  of  mind  set  forth  in  the  pre- 
ceding immediate  context  portion  of  the  charge,  and  the  contention  is  with- 
out merit.  Held  further,  there  being  no  exception  reserved  to  the  charge 
mentioned,  and  there  being  no  controversy  as  to  the  fact  of  the  killing  by 
defendant,  no  possible  injury  could  have  resulted  to  defendant  even  had  the 
charge  been  erroneous.    Id. 

51.  Where  the  court,  in  the  charge,  properly  defined  what  constituted  an  accom* 

plice,  and  fully  submitted  whether  or  not  certain  parties  were  accomplices, 
this  was  all  that  was  required  without  a  direct  instruction  to  the  effect  that 
said  parties  were  accomplices.    Martin  v.  State,  462. 

52.  On  a  trial  for  the  murder  of  one  Mrs.  C,  where  evidence  had  been  introduced 

as  to  the  killing  of  her  husband  and  son  at  the  same  time  and  place,  and 
the  court,  in  effect,  charged  the  jury  that  such  evidence  was  only  admitted 
to  show  the  circumstances  of  the  killing  of  Mrs.  C,  and  defendant's  con- 
nection therewith,  and  was  not  to  be  considered  for  any  other  purpose; 
Held,  the  evidence  as  to  the  killing  of  the  husband  and  son  was  res  gestae, 
and  the  charge  properly  guarded  the  rights  of  the  defendant  by  limiting  and 
restricting  it  to  its  legitimate  purpose;  and  it  can  not  be  legitimately  con- 
strued as  depriving  defendant  of  any  of  his  rights  otherwise  as  to  accomplice 
testimony,  and  especially  since  the  jury  were  also  properly  instructed  as  to 
what  would  constitute  an  accomplice,  and  told  that  they  could  look  to  the 
whole  testimony  for  the  purpose  of  ascertaining  whether  or  not  certain 
witnesses  were  accomplices.    Id. 

53.  Appellant  is  in  no  condition  to  complain  that  the  court  charged  upon  provoking 

a  difficulty  where  it  w^as  shown  that  he  was  the  aggressor  and  brought  on  the 
difficulty,  nor  is  it  any  matter  of  defense  for  him  to  show,  under  such  cir- 
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cumstances,  that  deceased  engaged  voluntarily  with  him  in  a  rencounter  with 
deadly  weapons.    Godwin  v.  State,  466. 

54.  Where  the  court  instructed  the  jury:  "The  State  has  introduced  evidence  to 

show  that  the  witness  J.  made  to  the  witness  C.  statements  different  from 
his  statements  on  the  stand  as  a  witness,  as  to  where  he  was  at  the  time  of 
the  shooting.  This  testimony  of  the  witness  C.  is  not  to  be  considered  as 
tending  to  show  the  truth  of  the  facts,  sought  by  him,  to  have  been  stated  by 
the  witness  J.,  but  is  to  be  considered  as  affecting  the  credibility  of  the  said 
witness  J.,  or  the  weight  to  be  attached  to  his  testimony,  if  considered  by 
you  at  all."  Held,  correct  in  every  particular  except  that  portion  which  in- 
timates that  the  jury  might  not  consider  the  testimony  of  C,  but  this  was 
favorable  to  the  defendant.    Be?iaon  v.  State,  487. 

55.  On  a  trial  for  burglary  where  evidence  was  admitted  without  objections,  to  the 

effect  that  the  same  house  had  been  previously  burglarized,  and  which  evi- 
dence the  State  introduced  for  the  purpose  of  explaining  the  presence  of  the 
prosecutor  and  others  as  watchers  in  the  house;  Held,  a  charge  of  the  court 
which  omitted  to  limit  and  restrict  such  evidence  would  not  be  revised  where 
no  exception  for  the  omission  had  been  reserved  by  the  defendant  to  the 
charge;  and  especially  where  such  evidence  of  the  previous  burglaries  did  not 
tend  in  the  remotest  degree  to  implicate  any  particular  person.  Pilot  v. 
State,  515. 

56.  A  general  rule  is,  that  where  there  are  a  number  of  counts  in  an  indictment, 

some  good  and  some  bad,  a  general  verdict  will  be  applied  to  any  good  count 
which  is  supported  by  the  evidence.  But  this  is  not  the  rule  where  a  prelimi- 
nary motion  to  quash  the  indictment  was  overruled  when  it  should  have  .been 
sustained  as  to  certain  defective  counts.  In  this  last  character  df  case,  a 
charge  which  submitted  all  the  counts  will  constitute  error  where  the  verdict 
is  general.    McMurtry  v.  State,  521. 

57.  On  a  trial  for  violation  of  local  option,  where  the  State  proved  by  the  parol 

testimony  of  the  publisher  of  the  newspaper  and  the  county  judge  the  fact 
of  the  publication,  but  that  the  published  orders  were  lost;  Held,  error  for 
the  court  to  assume  and  charge  the  jury  that  local  option  was  in  force  and 
effect  in  the  particular  territory.  Under  the  facts  above  stated,  it  was  the 
province  of  the  jury  alone  to  determine  the  fact  of  the  publication  of  the 
order  declaring  the  result  of  the  election.    Jones  v.  State,  533. 

58.  On  a  trial  for  perjury,  committed  by  a  witness  before  the  grand  jury  with 

regard  to  unlawful  gaming  in  an  outhouse,  where  testimony  as  to  tne  out- 
house being  resorted  to  for  gaming  purposes  was  exceedingly  meager,  it  was 
a  part  of  the  law  of  the  case,  and  the  court  should  have  charged  the  jury, 
in  effect,  that  they  must  find  that  the  place  mentioned  in  the  indictment  was 
an  outhouse  where  people  commonly  resorted  for  the  purpose  of  gaming,  or 
for  some  other  specific  purpose.    Biggins  v.  State,  539. 

50.  On  a  trial  for  assault  with  intent  to  murder,  where  the  evidence  showed  that 
the  defendant  was  very  much  under  the  influence  of  liquor  at  the  time  he 
fired  into  the  house  the  shot  which  wounded  the  daughter  of*  the  man  resid- 
ing in  the  house,  and  the  court,  besides  the  statutory  charge  as  to  intoxica- 
tion from  the  recent  use  of  intoxicating  liquors,  further  instru<:ted  the  jury, 
in  effect,  that  it  was  essential  to  conviction  that  there  was  a  specific  intent 
to  take  life;  but  that  if  defendant  voluntarily  discharged  his  gun  into  the 
house  with  intent  to  kill  any  person  who  might  be  in  the  way  of  the  shot, 
this  would  include  the  intent  to  kill  the  injured  party.  And  further,  that  if 
defendant  discharged  his  gun  into  the  house  in  a  manner  to  constitute  an 
unlawful  assault,  and  without  the  specific  intent  to  kill,  that  then  he  would 
be  guilty  of  aggravated  assault,  etc.  Held,  the  charge  was  both  correct  and 
sufl[icient,  and  it  was  not  error  to  refuse  instructions  to  the  effect,  that  if 
defendant  was  so  drunk  at  the  time  as  not  to  be  capable  of  forming  the  spe- 
cific intent  to  kill,  he  should  be  acquitted.    Darity  v.  State,  546. 

60.  On  a  trial  for  assault  with  intent  to  murder,  where  the  evidence  showed  that 
the  assaulted  party  threw  a  stick  at  and  struck  defendant,  causing  blood  to 
flow,  and  defendant  then  fired  upon  his  fleeing  assailant,  but  missed  him; 
Held,  that  whether  defendant  hsui  seized  his  gun  before  or  after  he  was  struck 
by  his  adversary  with  the  stick  of  wood,  if  the  striking  with  the  stick  of 
wood  produced  pain  or  bloodshed  or  such  a  degree  of  anger,  rage,  sudden 
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resentment  or  terror  as  to  render  defendant's  mind  incapable  of  cool  reflec- 
tion, bis  firing  upon  bis  adversary  witbout  causing  deatb  would  constitute 
no  higher  grade  of  offense  than  aggravated  assault,  and  it  was  error  for  the 
court  to  refuse  or  omit  to  so  charge  the  jury.    Stevens  v.  State,  550. 

61.  On  a  trial  for  murder,  where  deceased's  dying  declarations  introduced  in  evi- 

dence  stated  that  defendant  had  used  opprobrious  epithets  towards  him,  and 
had  stabbed  him  before  he  clinched  with  defendant,  the  court  properly 
charged  the  jury,  that  if  defendant  provoked  the  difiiculty  with  apparent  in- 
tention of  killing  or  doing  deceased  serious  bodily  harm  he  would  be  guilty 
of  murder  although  he  might  have  done  the  act  suddenly  without  delibera- 
tion, and  in  order  to  save  his  own  life.    Taylor  v.  State,  552. 

62.  On  a  trial  for  murder,  where  the  evidence  showed  that  if  deceased  made  any 

attack  at  all  upon  defendant  it  was  not  with  intent  to  murder,  or  inflict 
serious  bodily  injury  upon  him,  the  court  properly  charged  that  the  jury 
should  find,  before  he  was  authorized  to  slay  deceased,  that  he  resorted  to 
all  other  means  except  retreating.  Id, 
03.  Where  the  evidence  utterly  fails  to  show  a  conspiracy,  it  is  proper  for  the  court 
to  refuse  special  instructions  embodying  self-defense  predicated  upon  the  idea 
of  a  conspiracy  between  the  deceased  and  others  to  attack  defendant.    Id. 

64.  Where  some  controversy  had  arisen  as  to  whether  the  dying  declarations  were 

freely  and  voluntarily  made,  and  the  court,  after  instructing  the  jury  not  to 
consider  them  if  not  made  under  the  safeguards  required  by  law,  further  in- 
structed them:  "It  would  be  no  legal  objection  to  said  declaration,  that 
questions  were  asked  him  directing  his  mind  to  the  subject  or  part  of  the 
subject  upon  which  said  declaration  was  made.  Nor  do  such  questions  take 
from  said  declaration  its  voluntary  character."  Held  to  embody  a  correct 
rule  of  law  and  not  to  be  upon  the  weight  of  evidence.    Taylor  v.  State,  552. 

65.  On  a  trial  for  forgery,  a  charge  of  court  is  erroneous  and  upon  the  weight  of 

evidence,  which  instructed  the  jury  that  "when  an  instrument  is  shown  to 
be  a  forgery  under  the  rules  of  law,  as  herein  stated,  and  shown  to  be  in  the 
possession  of  some  one  (other  than  the  person  whose  act  it  purports  to  be), 
such  possession,  standing  alone,  is  sufficient  to  warrant  a  conviction  for  the 
execution  of  the  same."    Millsap  v.  State,  570. 

66.  On  a  trial  for  murder,  where  the  evidence  tended  to  show  that  the  defendant 

intentionally  and  recklessly  fired  into  the  private  residence  of  deceased  and 
her  two  children,  the  killing  of  the  mother  would  be  murder  in  the  first  or 
second  degree,  and  the  court  correctly  so  charged  the  jury,  and  further,  that 
such  killing  could  not  be  negligent  homicide.    Russell  v.  State,  590. 

67.  When  an  act  is  proved  by  direct  or  positive  testimony,  and  all  that  remains  to 

be  found  is  the  intent  which  accompanied  the  act,  and  which  may  be  in- 
ferred from  the  circumstances  accompanying  the  act,  the  rule  requiring  a 
charge  upon  circumstantial  evidence  does  not  apply.    Id, 

68.  On  a  trial  for  theft,  where  it  appeared  that  some  twenty-eight  or  thirty  days 

after  the  alleged  theft  the  father  of  the  defendant  was  found  in  possession  of 
a  i)ortion  of  the  property,  the  defendant  not  being  present  at  the  time,  and 
no  explanation  was  ever  given  by  defendant  or  his  father,  and  the  court  in- 
structed the  jury,  in  effect,  that  if  they  believed  the  alleged  stolen  property 
was  recently  after  its  theft  found  in  the  possession  of  defendant  under  cir- 
cumstances demanding  of  him  an  explanation  of  his  possession,  and  he  made 
no  explanation,  "then  I  charge  you  before  you  would  be  warranted  in  find- 
ing him  guilty  from  such  circumstances  of  possession  alone,  you  must  be  sat- 
isfied that  his  possession  was  personal,  was  recent,  was  exclusive,  was  un- 
explained, and  that  it  involved  a  conscious  assertion  of  property  by  the  de- 
fendant; and,  if  either  of  these  constituent  elements  are  wanting,  defendant 
is  entitled  to  be  acquitted."  Held,  the  charge  is  erroneous;  first,  defendant 
was  not  present  at  the  time  his  father  was  arrested  and  found  in  possession 
of  the  property;  second,  it  assumes  that  the  theft  was  recent,  when  it  had 
been  committed  a  month  before  defendant's  father  was  found  in  possession; 
third,  it  is  upon  the  weight  of  evidence  in  that  it,  in  effect,  instructed  the 
jury,  that  if  defendant  was  in  possession  of  recently  stolen  property,  and  his 
possession  was  exclusive  and  unexplained,  they  would  convict.  Bf^illman  v. 
State,  607. 


Digitized  by  LjOOQiC 


Index.  719 

Charge  of  Coxat—continved, 
09.  It  is  error  for  the  court  to  submit  the  case  upon  an  issue  not  suggested  by  the 
evidence.    Id. 

70.  On  a  trial  for  assault  and  battery,  a  charge  upon  abandonment  of  the  difficulty 

is  predicable  upon  the  facts  tending  to  show  that  when  defendant  attacked 
the  prosecutrix,  who  had  previously  assaulted  him,  she  fled  and  he  cut  her 
in  the  back  with  a  knife.    McCray,  alias  Ro88<m,  v.  State,  609. 

71.  Where  the  bourt,  in  defining  the  offense,  uses  statutory  language  not  applicable 

to  the  particular  case  on  trial,  the  error  becomes  harmless  where  the  charge 
subsequently  applies  the  law  directly  to  the  particular  offense  charged.  Keith 
9.  State,  678 

Clrcamstantial  Evidence.    See  Charge,  5. 

1.  On  a  trial  for  cattle  theft,  where  it  appeared  that  the  alleged  owner  had  died 

since  the  indictment  was  found,  Held,  competent  for  the  State  to  prove  that 
the  said  owner  was  a  witness  before  the  grand  jury  in  the  matter,  and  thus 
prove  by  circumstantial  evidence  his  want  of  consent.    Brooke  v.  State,  167. 

2.  On  a  trial  for  perjury,  where  it  was  contended  that  the  proof  being  purely  of 

a  circumstantial  character,  a  conviction  could  not  be  had  under  provisions 
of  article  786,  Code  of  Criminal  Procedure;  Held,  the  case  of  Kemp  v.  State, 
28  Texas  Criminal  Appeals,  519,  giving  the  statute  such  construction,  appears 
to  be  overruled  by  Beach  v.  State,  32  Texas  Criminal  Reports,  240,  and 
Plummer  v.  State,  35  Texas  Criminal  Reports,  202.  Franklin  v.  State,  346. 
8.  Where  the  alleged  false  statement  was  to  the  effect  that  defendant  had  sworn 
that,  on  a  certain  occasion,  he  did  not  see  one  K.  with  a  pistol  in  his  hand, 
and  two  witnesses  testified  that  they  were  present,  close  together,  with  K. 
and  defendant  at  the  time,  on  a  bright  moonlight  night;  that  K.  drew  his 
pistol  and  attempted  to  strike  one  of  said  witnesses  over  the  head  with  it, 
all  of  which  defendant  had  full  opportunity  to  see  and  know,  was  tantamount 
to  positive  testimony  that  defendant  saw  the  pistol,  and  the  case  was  not 
one  of  circumstantial  evidence.  Moreover,  two  witnesses  testified  that  de- 
fendant told  them  he  had  seen  the  pistol  on  said  occasion,  which  was  also 
positive  testimony.  Id. 
4.  When  an  act  is  proved  by  direct  or  positive  testimony,  and  all  that  remains  to 
be  found  is  the  intent  which  accompanied  the  act,  and  which  may  be  inferred 
from  the  circumstances  accompanying  the  act,  the  rule  requiring  a  charge 
upon  circumstantial  evidence  does  not  apply.    Russell  v.  State,  590. 

5.  Our  statute,  Penal  Code,  article  664,  provides  that  "no  person  shall  be  con- 

victed of  any  grade  of  homicide  unless  the  body  of  the  deceased,  or  portions 
of  it,  are  found  and  sufficiently  identified  to  establish  the  fact  of  the  death 
of  the  person  charged  to  have  been  killed."  This  statute  does  not  indicate 
the  character  of  testimony  by  which  the  identity  is  to  be  established.  Such 
identity  may  be  established  by  circumstantial  evidence,  provided  the  circum- 
stances leave  no  reasonable  doubt  of  the  fact.  If  only  mutilated  remains 
are  found,  it  should  clearly  appear  that  they  are  those  of  a  human  being, 
and  one  answering  to  the  age,  sex,  and  description  of  deceased.  And  identi- 
fication may  also  be  facilitated  by  circumstances  surrounding  the  remains, 
as  apparel  and  articles  found  on  the  person.  See  facts  stated  in  the  opinion 
held  sufficient  to  establish  the  identity  of  the  deceased.    Kugadt  v.  State,  681. 

6.  On  a  trial  for  murder,  is  is  indispensable  to  a  valid  conviction  to  prove  that 

the  death  of  deceased  was  occasioned  by  the  criminal  acts  or  agency  of  the 
defendant.  Such  proof  can  be  made  circumstantial  evidence.  See  facts  stated 
in  the  opinion  which,  though  circumstantial  in  character,  are  held  amply  suf- 
ficient to  establish  the  fact  that  the  death  of  deceased  was  caused  by  the 
violence  of  the  defendant — these  facts  being  emphasized  by  the  further  fact 
of  defendant's  flight,  as  soon  as  the  remains  were  discovered,  to  California, 
where  he  was  found  under  an  assumed  name  several  months  afterwards.    Id. 

City  Charter  and  Ordinances. 

1.  An  ordinance  of  the  incorporation  of  a  city  under  the  general  incorporation 
law,  may  be  legally  proved  by  a  book  which  was  entitled,  "Revised  Code  of 
Ordinances  of  the  city  of  Mc,  printed  and  published  by  authority  of  the  city 
council,"  etc.,  and  which  is  approved  by  the  signature  of  the  mayor  and  at- 
tested by  the  city  clerk  of  the  city  of  Mc.    A  book  which  shows  that  it  was 
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printed  and  published  by  authority  of  the  city  council  of  any  city  should  be 
admitted  and  received  in  evidence  as  proof  of  all  the  acts  and  ordinances 
therein  contained.    Rev.  Stats.,  arts.  558,  2304.    iitarks  v.  State,  233. 

2.  An  affray  is  a  petty  offense,  and,  notwithstanding  it  is  a  statutory  offense,  it 

can  be  legally  made,  by  a  city  ordinance,  a  municipal  offense;  and  where 
this  has  been  done,  a  prosecution  and  conviction  under  the  city  ordinance 
for  the  municipal  offense  will  bar  a  prosecution  for  the  same  offense  in  the 
State  courts  under  the  statute.    Eof  Parte  Freeland,  321. 

3.  The  Constitution  requires  that  the  subject  matter  of  all  legislative  acts  shall 

be  embraced  in  the  title.  Where  the  caption  of  an  act  was,  "An  Act  to 
incorporate  the  city  of  D.,  and  grant  it  a  new  charter,"  Held,  we  would  not 
expect,  under  said  title  or  caption,  to  find  in  the  act  an  article  or  clause 
creating  a  court  for  other  than  purely  municipal  purposes,  much  less  an 
act  creating  a  State  court  or  vesting  a  municipal  court  with  jurisdiction 
which  pertains  to  a  State  court.    Ex  Parte  Fagg,  573. 

4.  By  provisions  of  article  5,  section  16,  and  also  by  provision  of  article  91,  Code 

of  Criminal  Procedure,  exclusive  jurisdiction  is  given  the  county  court  of 
misdemeanors  where  the  fine  imposed  is  not  less  than  $200,  and  by  artide 
06,  Code  of  Criminal  Procedure,  justices  and  other  inferior  courts  have  con- 
current  jurisdiction  where  the  punishment  is  by  fine  only  not  to  exceed  $200. 
Held,  the  Legislature  can  not,  by  charter,  create  a  city  court  with  jurisdic- 
tion to  try  offenses  which,  under  the  above  constitutional  and  statutory  pro- 
visions, are  confided  to  the  exclusive  jurisdiction  of  the  county  court,  and 
which  are  punishable  by  imprisonment.    Id, 

5.  Our  Constitution  provides,  that  all  "prosecutions"  shall  be  carried  on  in  the 

name  and  by  authority  of  the  State,  etc.  Const.,  art.  5,  sec.  12.  Proceedings 
by  a  municipal  corporation  to  enforce  fines  and  penalties  for  petty  offenses, 
as  are  ordinarily  enforced  by  them,  are  only  quasi  criminal,  and  are  not 
prosecutions.     Id. 

6.  It  is  not  competent  for  a  municipal  council  to  create  by  ordinance,  and  make 

it  an  offense  against  the  city,  the  offense  of  keeping  and  exhibiting  a  gaming 
table  and  bank,  which  is,  by  law,  already  an  offense  against  the  State,  pun- 
ishable by  fine  and  imprisonment;  and  a  prosecution  under  such  municipal 
ordinance  can  not  be  maintained  in  the  face  of  our  Constitution,  which  pre- 
scribes that  all  prosecutions  shall  be  conducted  in  the  name  and  by  the  au* 
thority  of  the  State,  and  conclude,  "against  the  peace  and  dignity  of  the 
State."    Id. 

7.  Since  the  Legislature  can  not  confer  jurisdiction  upon  city  courts  to  try  viola- 

tions of  State  laws  nor  grant  municipal  corporations  authority  ^to  suspend 
State  laws,  it  follows  that  city  councils  can  not  pass  ordinances  covering  the 
same  acts,  which  are  made  criminal  offenses  against  the  State.  Em  Parte 
Coomha,  alias  Shirly,  648. 

8.  Corporation  courts  are  not  part  of  our  State  judicial  system,  and  a  city  or 

town  has  no  right  to  pass  an  ordinance  making  that  an  offense  against  the 
city  which  has  been  declared  an  offense  against  the  State.    Id, 

Class  Legislation.    See  Conatitutional  Late,  6. 

Clerk  of  Court  of  Criminal  Appeals.    See  Fees. 

Club.    See  Social  Club, 

Code.    See  Repeal  of  Articles  of. 

Cocaine  and  Morphine. 

1.  Our  statute  relating  to  insanity  produced  by  the  recent  use  of  intoxicating 

liquors  does  not  prescribe  a  rule  for  insanity  produced  by  cocaine  or  mor- 
phine. If  a  party  is  rendered  insane  by  the  voluntary  recent  use  of  cocaine 
and  morphine  to  the  extent  that  he  did  not  understand  the  nature  and  qual- 
ity of  the  act  he  was  doing  and  was  incapable  of  forming  the  intent,  he 
could  not  be  guilty  of  an  assault  with  intent  to  murder.  Edi/oarde  v.  State^ 
386. 

2.  On  a  trial  for  assault  and  battery,  evidence  that  a  witness  is  addicted  to  the 
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cocaine  or  morphine  habit  is  not  admissible  where  it  does  not  appear  to  be 
pertinent  or  relevant  to  any  issue  in  the  case.  McCray,  aliaa  Ro88on,  v.  State, 
609. 

Cold  Storagre  Act. 

1.  The  Act  of  the  Twenty-fifth  Legislature,  known  as  "The  Cold  Storage  Act," 

which  is  entitled,  "An  act  to  define  and  prevent  cold  storage  in  a  local  op- 
tion county,  precinct,  city,  town,  or  subdivision  of  a  count}%  and  to  affix  a 
penalty  for  running,  keeping,  or  maintaining  them  in  such  county,  city  or 
town,  or  subdivision,"  is  not  obnoxious  to  section  35  of  article  3  of  the  Con- 
stitution invalidating  laws  where  the  substance  of  the  act  is  not  embraced 
in  the  title.  The  title  sufficiently  embraces  the  subject  matter  of  the  act. 
Ex  Pbrte  Broitn,  295. 

2.  Among  the  inalienable  fundamental  privileges  and  rights  of  the  citizen  is  the 

right  to  acquire  and  possess,  and  the  right  to  the  free  use  and  exercise  of  his 
property,  if  not  in  detriment  to  the  rights  of  others,  and  this  right  also 
embraces  the  privilege  of  a  citizen  to  keep  in  his  possession  the  property  of 
another;  and,  while  it  is  true  the  State  may  interfere,  under  its  police  power, 
to  prohibit  the  keeping  of  property  injurious  to  the  lives,  health,  and  com- 
fort of  all  persons,  the  Legislature  is  not  authorized,  under  the  guise  of  a 
police  regulation,  to  invade  the  fundamental  privileges  and  interfere  with  the 
full  enjoyment  by  the  citizen  of  his  recognized  property  rights.  If,  there- 
fore, a  statute  purporting  to  have  been  enacted  to  protect  the  public  health, 
the  public  morals,  or  the  public  safety,  has  no  real  or  substantial  relation  to 
those  subjects,  it  is  the  duty  of  the  courts  to  so  adjudge.    Id. 

3.  The  keeping  of  liquors  in  his  possession  by  a  person,  whether  for  himself  ^  for 

another,  unless  he  does  so  for  tlie  illegal  sale  of  it  or  for  some  other  improper 
purpose,  can  by  no  possibility  injure  or  affect  the  health,  morals,  or  safety 
of  the  public;  and  therefore  a  statute  prohibiting  such  keeping,  as  does  the 
"Cold  Storage  Act,"  is  not  a  legitimate  exercise  of  the  police  power.  It  is 
an  abridgement  of  the  privileges  and  immunities  of  the  citizen,  without  legal 
justification,  and  therefore  void.    Id, 

4.  The  constitutional  provision,  article  16,  section  20,  giving  the  Legislature  au- 

thority to  enact  laws  with  regard  to  the  adoption  of  local  option  by  the 
people,  is  exclusive  of  any  other  method  to  be  pursued  by  the  Legislature 
for  dealing  with  the  question,  at  least  so  far  as  the  same  territory  is  con- 
cerned, where  local  option  has  been  adopted.  The  purpose  and  effect  of  the 
constitutional  provision  was,  and  is,  to  restrict  and  limit  the  legislative 
authority  to  the  powers  expressly  granted  therein,  and  consequently  a  legis- 
lative act,  not  within  the  legitimate  scope  of  this  express  grant,  such  as  this 
"Cold  Storage  Act,"  unless  it  is  a  fair  and  reasonable  exercise  of  the  police 
power,  must  be  held  unconstitutional  and  void.    Id, 

Complaint. 

The  affidavit  or  complaint  is  a  prerequisite  to  the  validity  of  a  prosecution  by 
information  (C.  C.  P.,  art.  431),  and  if  the  record  on  appeal  does  not  contain 
the  complaint  or  affidavit  upon  which  the  information  is  based,  the  prosecu- 
tion will  be  dismissed.    Dickinson  v,  State,  472. 

Conduct  of  TriaL 

On  a  trial  for  murder,  where  it  was  shown  that  the  courtroom  was  very  small 
and  barely  sufficient  for  the  witnesses  and  two  venires  that  were  present,  it 
was  not  error  for  the  court  to  have  all  other  persons  excluded  to  make  room 
for  said  witnesses  and  venires.    Kugadt  v.  State,  681. 

Confessions.    See  Privileged  Communications. 

1.  On  a  trial  for  murder,  where  it  appeared  that  defendant  made  a  voluntary 
confession  before  a  justice  of  the  peace,  which  was  reduced  to  writing  and 
signed  by  defendant;  and  it  was  shown  that  the  same  was  thereafter  given 
by  the  justice  to  a  member  of  the  grand  jury.  Held,  that  before  a  copy  of 
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said  confession  could  be  resorted  to,  as  secondary  evidence  of  its  contents, 
it  was  incumbent  upon  the  State  to  show  that  the  original  was  lost,  and  that 
all  reasonable  means  had  been  used  and  exhausted  to  produce  it.  And,  under 
the  circumstances  stated,  Held  further,  that  the  evidence  of  the  loss  was  not 
sufficient,  which  shows  that  the  last  custodian  of  the  paper  (the  grand  jury- 
man) was  not  produced  or  attempted  to  be  produced,  and  that  none  of  the 
grand  jury  were  called  in  reference  to  it.    Williams  v,  SttUe,  128. 

2.  When  not  more  than  an  hour  before  defendant  made  the  statement  or  admis- 

sion introduced  in  evidence  against  him,  it  appeared  that  he  bad  been  warned 
and  cautioned  by  the  officer  who  still  had  him  in  charge  when  it  was  made, 
such  statement  was  legal  and  competent  evidence.    Henry  v.  State,  306. 

3.  On  a  trial  for  murder,  the  question  of  defendant's  age  at  the  time  he  committed 

the  homicide  being  an  important  issue;  Held,  it  was  legitimate  for  the  prose- 
cution to  prove  that  when  defendant  was  previously  under  arrest,  charged 
with  a  different  offense,  and  after  he  had  been  properly  warned  and  cau- 
tioned by  the  officers  having  him  in  arrest,  he  stated  ta  said  officers,  among 
other  things,  what  his  age  was;  Held,  although  he  was  then  in  arrest  in 
another  case  and  such  statement  was  not  in  the  nature  of  a  confession  or 
admission  in  this  case,  it  being  nevertheless  the  statement  of  a  fact,  it  was  ad- 
missible in  evidence.    Id. 

4.  Our  statute,  in  regard  to  confessions  (G.  C.  P.,  article  790),  does  not  exclude  aa 

evidence  in  another  case,  such  statements  or  declarations  as  are  made  under 
the  conditions  prescribed  in  the  statute,  and  therefore,  if  a  defendant  under 
arrcct,  and  at  the  tin.e  being  duly  warned,  makes  a  statement,  such  state- 
ment may  be  used  in  any  case  in  which  he  is  then  under  arrest,  or  in  any 
other  case  if  the  statement  involves  a  material  fact  and  is  otherwise  admia- 
'    sible.     Id. 

5.  A  confession  to  an  officer  is  properly  admitted  in  evidence  where  it  is  shown 

that  the  officer  properly  warned  the  defendant,  and  that  afterwards  the 
statements  or  confession  w^ere  freely  and  voluntarily  made  by  defendant  to 
said  officer.  Nor  is  a  confession  rendered  inadmissible  from  the  fact  that 
after  it  was  made  the  officer  told  defendant  that  if  he  (defendant)  testified 
on  the  trial  what  he  had  told  him,  he  might  get  off  with  a  life  sentence. 
Kucadt  V.  State,  681. 

6.  Where  the  defendant  requested  the  court  to  instruct  the  jury:    "You  are  in- 

structed, that  when  the  admission  or  confession  of  a  defendant  is  intro- 
duced in  evidence,  the  whole  of  such  admission  or  confession  h  to  be  taken 
together,  and  the  State  is  bound  by  them  unlcis  they  are  shown  by  the  evi- 
dence to  be  untrue;  and,  unless  the  ^tate  has  shown  the  statement  of  defend- 
ant as  to  how  the  killing  took  place,  to  ba  untrue,  you  should  acquit  him." 
Held,  no  error  for  the  court,  by  modification,  to  add  to  said  instruction,  the 
following:  "That  such  fact,  like  any  other  fact,  may  be  proved  by  evidence 
direct  or  circumstantial."    Id. 

7.  It  is  essential  to  a  conviction  for  any  degree  of  culpable  homicide,  first,  that 

the  deceased  should  be  shown  to  have  been  killed;  and  second,  this  killing 
should  have  been  proved  to  have  been  criminally  caused  by  the  act  or  agency 
of  the  defendant.  Unices  the  corpus  delicti  in  botli  these  respects  is  proved, 
a  confession  is  not,  by  itself,  enough  to  sustain  a  conviction.    Id. 

8.  An  extrajudicial  confession  standing  alone  is  not  sufficient  proof  of  the  corpus 

delicti.  But  a  confession  is  sufficient  if  there  be  such  extrinsic  corroborative 
circumstances  as  will,  taken  in  connection  with  the  confession,  produce  con- 
viction in  the  minds  of  the  jury  beyond  a  reasonable  doubt.  And  such 
suppletory  evidence  need  not  be  conclusive  in  its  character.    Id. 

Conspiracy. 

1.  On  a  trial  for  conspiracy  to  commit  arson,  the  object  and  purpose  of  the  arson 
being  to  get  the  insurance  money  for  which  the  personal  goods  and  property 
stored  in  the  house  was  insured,  and  defendant  made  application  for  a  con- 
tinuance for  the  testimony  of  his  -wife,  who  was  sick  and  unable  to  attend 
as  a  witness,  to  prove  that  she  stored  the  goods  in  the  house,  took  an  in- 
ventory of  the  same,  kncAv  their  costs  and  value,  and  that  they  were  worth 
$2500,  and  that  they  were  insured  for  only  $1000;  Held,  the  evidence  was 
material  and  the  continuance  should  have  been  granted,  since  defendant  was 
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not  conversant  with  the  articles  and  their  value,  and  had  no  list  nor  in- 
ventory of  the  same.  And,  whether  he  could  have  proven  the  same  facts  or 
not  by  himself,  he  had  the  right  to  have  his  wife  present  and  to  make  this 
proof  by  her.    Dawson  v.  State,  9. 

2.  Under  provision  of  Code  of  Criminal  Procedure,  article  242,  *'the  offense  of 

conspiracy  may  be  prosecuted  in  the  county  where  the  conspiracy  was  en- 
tered into,  or  in  the  county  where  the  same  was  agreed  to  be  executed." 
Held,  where  a  conspiracy  to  commit  arson  in  M.  County  was  entered  into 
in  D.  County,  the  venue  of  the  prosecution  and  the  jurisdiction  were  prop- 
erly alleged  in  M.  County;  and  it  was  also  proper  to  allege  that  the  conspir- 
acy was  in  M.  County.  And,  under  such  allegations,  proof  was  admissible 
as  to  what  transpired  in  connection  with  the  formation  and  plans  for  its 
execution  entered  into  in  D.  County.     Id. 

3.  The  acts  and  declarations  of  a  co-conspirator,  in  the  absence  of  defendant  and 

after  the  final  consummation  of  the  conspiracy,  are  purely  hearsay  and  inad- 
missible against  defendant.     Id. 

4.  On  a  trial  for  conspiracy  to  commit  arson,  a  letter  apparently  written  and 

signed  by  a  co-conspirator  after  the  consummation  of  the  conspiracy,  and 
addressed  to  defendant,  but  which  had  never  been  delivered  to  or  received  by 
defendant,  was  wholly  inadmissible  as  evidence  against  him.    Id. 

Conspiracy  to  Ck>znznlt  Arson.    See  Conspiracy,  1-4. 

Constitutional  Law.    See  Bights,  Privileges,  and  Immunities;  Local  Option,  23. 

1.  The  Constitution,  art.  16,  sec.  20,  required  the  Legislature  to  pass  laws  author- 

izing the  people,  "by  a  majority  vote,  to  determine,  from  time  to  time, 
whether  the  sale  of  intoxicating  liquor  shall  be  prohibited  within  the  pre- 
scribed limits."  The  Legislature,  by  the  Revised  Statutes,  art.  3384,  author- 
ized the  submission  of  the  matter  to  a  vote  of  the  people,  without  restriction 
or  limitation,  in  accordance  with  the  Constitution.  Art.  3385,  making  excep- 
tions as  to  sacramental  and  medicinal  liquors,  is  in  the  nature  of  a  proviso, 
and  is  not  in  conflict  with,  or  violation  of,  the  constitutional  provision  above 
quoted.    Bowman  v.  State,  14. 

2.  In  adopting  our  constitutional  and  local  option  laws,  the  object  was  to  circum- 

scribe the  liquor  traffic,  not  to  interfere  with  religious  usages  equally  pro- 
tected by  the  Constitution,  nor  with  the  use  of  liquors  for  medicinal  pur- 
poses; and  it  was  in  keeping  with  the  spirit  of  the  Constitution  to  authorize 
communities  to  abolish  the  sale  of  intoxicants  for  all  purposes  except  those 
deemed  essential  to  the  health  and  moral  well  being  of  society.  And  such 
law  is  not  void  because  the  Legislature  has  seen  fit  to  engraft  upon  it,  when 
adopted  by  the  communities,  the  exceptions  enumerated  in  article  3385.  Id. 
8.  The  Act  of  the  Twenty-fifth  Legislature,  known  as  "The  Cold  Storage  Act," 
which  is  entitled,  "An  act  to  define  and  prevent  cold  storage  in  a  local  op- 
tion county,  precinct,  city,  town,  or  subdivision  of  a  county,  and  to  affix  a 
penalty  for  running,  keeping,  or  maintaining  them  in  such  county,  city  or 
town,  or  subdivision,"  is  not  obnoxious  to  section  35  of  article  3  of  the  Con- 
stitution invalidating  laws  where  the  substance  of  the  act  is  not  embraced 
in  the  title.  The  title  sufficiently  embraces  the  subject  matter  of  the  act. 
E(g  Parte  Brown,  295. 
4.  Article  3»  section  36,  of  the  Constitution  provides,  that  no  law  shall  be  amended 
by  reference  to  its  title,  but  the  section  amended  shall  be  re-enacted  and 
published  at  length.  Where  the  title  to  the  act  was,  "An  Act  to  amend 
article  22,  title  4,  of  the  Revised  Civil  statutes  of  Texas,  1895,  so  as  to  extend 
the  terms  of  the  District  Court  in  Fort  Bend,  Wharton,  Brazoria,  and  Waller 
counties;"  Held  not  violative  of  the  Constitution.  Article  22,  Revised  Stat- 
utes, is  not  divided  into  sections,  but  in  subdivisions,  each  subdivision  pro- 
viding the  terms  for  the  holding  of  the  courts  in  one  of  the  particular  ju- 
dicial districts  of  the  State,  and  each  district  is  set  out  by  its  number;  it 
evidently  being  the  legislative  intention  to  treat  the  subdivisions  as  sec- 
tions, the  same  being  sufficiently  within  the  meaning  of  the  term  "section" 
as  used  in.  the  constitutional  provision.  Moreover,  it  can  be  gathered  with 
certainty  from  the  title  of  the  act  in  question  that  it  was  not  intended  to 
re-enact  the  entire  article  22,  Revised  Statutes,  but  only  that  portion  ot  the 


Digitized  by  LjOOQiC 


724  Index. 

Constitdtional  Iolw— continued. 

same  with  reference  to  the  Twenty-third  Judicial  District,  becausd  it  singles 
out  the  particular  counties  named  in  the  act  which  are  embraced  in  the 
Twenty-third  Judicial  District  alone.  Nobles  v.  State,  330. 
5.  Section  1,  article  8,  of  the  Constitution,  declares  ''that  taxation  shall  be  equal 
and  uniform."  Held,  the  twenty-first  section  of  the  Occupation  Tax  Law 
(Called  Session  25th  Leg.,  p.  40),  amending  article  5049,  Revised  Statutes, 
levying  an  occupation  tax  on  peddlers,  is  obnoxious  to  said  constitutional 
provision,  in  that  by  its  proviso  it  exempts  from  the  operation  of  the  law 
blind,  deaf  and  dumb  persons,  wounded  persons,  and  ex-soldiers,  who  are 
incapacitated  to  do  manual  labor.  Ex  Parte  Jones,  482. 
■6.  The  said  section  21  of  sajd  act  of  the  Twenty-fifth  Legislature,  Called  Session, 
is  also  obnoxious  to  the  provisions  of  article  8,  section  2,  of  the  Constitution, 
which  declares  that  "all  occupation  taxes  shall  be  equal  and  ifniform  upon 
the  same  class  of  subjects  within  the  limits  of  the  authority  levying  the  tax," 
inasmuch  as  said  act  exempts  from  taxation  and  constitutes  certain  classes 
therein  named  privileged  classes,  who  are  authorized  to  pursue  the  occupa- 
tion of  peddling  without  paying  a  tax  or  procuring  a  license.    Id. 

7.  Said  section  21  is  also  obnoxious  to  the  provisions  of  the  Bill  of  Rights,  article 

1,  section  3,  which  also  inhibits  all  class  legislation.    Id. 

8.  The  admission  in  evidence  of  dying  declarations  is  not  obnoxious  to  the  con- 

stitutional provision,  Bill  of  Rights,  section  10,  which  guarantees  to  an  ac- 
cused the  right  to  be  confronted  with  the  witnesses  against  him.  Follow^ 
ing  Burrell  v.  State,  18  Texas,  718.    Taylor  v.  State,  552. 

9.  The  Constitution  requires  that  the  subject  matter  of  all  legislative  acts  shalf 

be  embraced  in  the  title.  Where  the  caption  of  an  act  was,  "An  Act  to 
incorporate  the  city  of  D.,  and  grant  it  a  new  charter,"  Held,  we  would  not 
expect,  under  said  title  or  caption,  to  find  in  the  act  an  article  or  clause 
creating  a  court  for  other  than  purely  municipal  purposes,  much  less  an  act 
creating  a  State  court  or  vesting  a  municipal  court  with  jurisdiction  which 
pertains  to  a  State  court.    Eaf  Parte  Fagg,  573. 

10.  By  provisions  of  article  5,  section  16,  and  also  by  provision  of  article  91,  Code 

of  Criminal  Procedure,  exclusive  jurisdiction  is  given  the  county  court  of 
misdemeanors  where  the  fine  imposed  is  not  less  than  $200,  and  by  article 
96,  Code  of  Criminal  Procedure,  justices  and  other  inferior  courts  have  con- 
current jurisdiction  where  the  punishment  is  by  fine  only  not  to  exceed  $200. 
Held,  the  Legislature  can  not,  by  charter,  create  a  city  court  with  jurisdic- 
tion to  try  offenses  which,  under  the  above  constitutional  and  statutory 
provisions,  are  confided  to  the  exclusive  jurisdiction  of  the  county  court,  and 
which  are  punishable  by  imprisonment.     Id. 

11.  Our  Constitution  provides,  that  all  "prosecutions"  shall  be  carried  on  in  the 

name  of  and  by  the  authority  of  the  State,  etc.  Const.,  art.  5,  sec.  12.  Pro- 
ceedings by  a  municipal  corporation  to  enforce  fines  and  penalties  for  petty 
offenses,  as  are  ordinarily  enforced  by  them,  are  only  quasi  criminal,  and 
are  not  prosecutions.     Id, 

12.  Tt  is  not  competent  for  a  municipal  council  to  create  by  ordinance,  and  make  it 

an  offense  against  the  city,  the  offense  of  keeping  and  exhibiting  a  gaming 
table  and  bank,  which  is,  by  law,  already  an  offense  against  the  State,  pun- 
ishable by  fine  and  imprisonment;  and  a  prosecution  under  such  municipal 
ordinance  can  not  be  maintained  in  the  face  of  our  Constitution,  which  pre- 
scribes that  all  prosecutions  pball  be  conducted  in  the  name  and  by  the  au- 
thority of  the  State,  and  conclude,  "against  the  peace  and  dignity  of  the 
State."    Id. 

13.  The  original  concurrent  jurisdiction  of  county  courts  and  courts  of  justices  of 

the  peace  in  misdemeanors  punishable  by  fine,  as  the  same  was  provided  in 
the  Constitution  of  1876,  was  not  altered  or  changed  by  the  amendment  to 
the  Constitution  adopted  in  1891.    Ex  Parte  Coomba,  alias  Shirley,  648. 

14.  In  the  construction  of  a  Constitution,  it  is  presumed  that  the  language  in  which 

it  was  written  was  carefully  selected  and  made  to  express  the  will  of  the 
people,  and  that  in  adopting  it  they  intended  to  give  effect  to  every  one  of  its 
provisions.  Where  the  meaning  of  a  provision  may  be  in  doubt  and  uncer- 
tainty, recourse  may  be  had  to  extraneous  matters  and  the  history  of  the  in- 
strument itself,  or  those  particular  portions  of  it  under  investigation  may  be 
considered.    Id. 
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15.  Corporation  courts  in  the  State  of  Texas  have  never  been  a  part  of  our  judicial 

system,  except  by  virtue  of  express  constitutional  provisions.  Such  express 
provisions  were  contained  in  the  Constitutions  of  1845,  1861,  and  1866,  but 
they  were  omitted  from  the  Constitutions  of  1869,  1876,  and  the  amendment 
of  1891;  and  since  1869  corporation  courts  have  ceased  to  exist  as  a  part  of 
our  judicial  system,  and  such  courts  have  thus  been  left  with  such  jurisdic- 
tion only  as  might  pertain  to  them  as  incidents  to  municipal  charters.  Those 
constitutional  omissions  also  withdrew  from  the  Legislature  ail  authority  to 
confer  upon  such  courts  jurisdiction  of  the  general  laws  of  the  State.    Id. 

16.  By  section  1,  article  5,  of  the  Constitution,  as  amended  in  1891,  it  is  provided, 

that  "the  judicial  power  of  this  State  shall  be  vested  in  one  Supreme  Court, 
in  Courts  of  Civil  Appeals,  in  Courts  of  Criminal  Appeals,  in  district  courts^ 
in  county  courts,  in  commissioners  courts,  in  courts  of  justices  of  the  peace, 
and  in  such  other  courts  as  may  be  provided  by  law/'  Held,  the  Legislature, 
under  the  guise  of  creating  **other  courts,"  can  not  change  the  organization 
of  the  judicial  system,  and  divest  the  district  court  or  the  justices  of  the 
peace  courts  of  their  constitutional  jurisdiction.  The  judicial  power  has 
been  distributed  by  the  organic  law,  and  is  beyond  legislative  control.  The 
Legislature  can  nt)t  confer  exclusive  jurisdiction  upon  a  court  of  its  own 
creation  to  the  exclusion  of  a  constitutional  court.    Id. 

17.  By  omission  of  former  provisions  the  Constitution  of  1869,  and  all  subsequent 

Constitutions,  repealed  the  previous  constitutional  provisions  making  mayors' 
and  recorders'  courts  part  of  our  judicial  system,  and  consequently  articles 
98,  929,  and  930,  Code  of  Criminal  Procedure,  being  without  constitutional 
authority  to  support  them,  are  also  repealed,  notwithstanding  they  have 
been  brought  forward  from  time  to  time  by  the  codiiiers  of  our  statutory 
revisions.    Id. 

18.  When  the  Constitution,  as  the  source  of  judicial  power,  vests  that  power  in 

designated  tribunals,  the  Legislature  can  neither  vest  it  elsewhere,  nor 
create  new  judicial  officers,  nor  divide  the  duties  of  the  judicial  office  desig- 
nated by  the  Constitution,  and  assign  the  same  to  two  or  more  officers  un- 
der different  names.  It  can  not  create  mayors*  and  recorders'  courts  with 
co-ordinate  jurisdiction  with  the  county  court;  nor  can  it  create  mayors'  or 
recorders'  courts  directly  or  indirectly  justices  of  the  peace  courts  and  con- 
fer upon  them  jurisdiction  appertaining  to  such  courts.  If  the  legislature 
has  the  authority  at  all  to  bring  municipal  courts  into  our  judicial  system 
to  do  double  service,  both  as  municipal  and  State  courts,  it  must  be  done  by 
creative  act,  and  not  by  merely  conferring  jurisdiction  as  upon  State  courts 
Id. 

19.  The  city  court  of  Dallas  has  no  jurisdiction  to  try  the  offense  of  keeping  a  dis- 

orderly house,  neither  as  an  existing  State  court,  under  our  Constitution,  nor 
as  a  State  court  created  by  the  Legislature.     Id. 

Construction  and  Interpretation  of  Statutes.    Sec  Lihel,  6. 

1.  It  is  a  familiar  rule  of  construction,  applicable  alike  to  constitutions  and  stat- 
utes, that  all  laws  are  to  be  construed  with  reference  to  the  existing  evils  to 
be  remedied.  The  intention  and  object  sought  to  be  accomplished  exercise 
a  potent  influence  in  determining  tne  meaning  of  not  only  the  principal  but 
also  the  minor  provisions  of  a  statute.  Such  interpretation  must  be  given 
as  will  carry  out  the  substantial  intention  of  its  enactment,  viewed  in  the 
light  of  the  surrounding  circumstances  under  which  it  was  adopted.  Bowman 
V.  State,  14. 
2  Where  an  affidavit  by  a  surety  for  the  surrender  of  a  principal  in  a  bail  bond 
was  made,  out  of  term  time,  before  the  clerk  of  the  court,  and  without  any 
order  from  the  judge;  and  a  capias  issued  by  the  clerk,  upon  which  the  prin- 
cipal was  rearrested;  and  it  was  contended,  in  view  of  the  provisions  of  ar- 
ticles 321  and  258,  Code  of  Criminal  Procedure,  that  the  affidavit  was  void, 
and  the  capias  a  writ  not  authorized  in  the  premises;  Held,  the  statutes. 
Code  of  Criminal  Procedure,  articles  318  to  323,  inclusive,  are  intended  to 
facilitate  the  surrender  of  a  principal  by  his  bail  whenever  they  shall  desire, 
from  any  cause,  to  surrender  him;  and  to  only  allow  this  in  a  felony  case, 
after  indictment,  when  the  court  should  be  actually  sitting,  would  afford 
but  very  little  relief  to  the  surety.     Whitnirr  rt  aL  r    State,  146. 
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3.  Where  a  surety  surrenders  his  principal,   it  is  provided  by  article  321,  Code 

Criminal  Procedure,  that  he  may  obtain  from  the  court  or  magistrate  before 
whom  the  affidavit  is  made,  "a  warrant  for  the  arrest  of  such  principal, 
which  shall  be  executed  as  in  other  cases."  Held,  the  statute  is  not  restric- 
tive to  the  county  of  the  prosecution,  but  authorizes  process  to  be  issued  to 
any  county  in  the  State. 

Henderson,  Judge,  dissents,  and  holds,  that  the  intention  of  the  law  was 
to  confine  the  process  to  the  county  of  the  prosecution.     Id, 

4.  We  have  no  statute  expressly  declaring  an  attempt  to  commit  rape  to  be  an 

offense.  Penal  Code,  article  640,  provides:  "If  it  appear  on  the  trial  of  an 
indictment  for  rape  that  the  offense,  though  not  committed,  was  attempted 
•by  the  use  of  any  of  the  means  spoken  of  in  articles  634,  635,  and  636,  but 
not  such  as  to  bring  the  offense  within  the  definition  of  an  assault  with  in- 
tent to  commit  rape,  the  jury  may  find  the  defendant  guilty  of  an  at- 
tempt to  commit  the  offense  and  affix  the  punishment  prescribed  in  article 
608."  This  statute  specifically  points  out  the  manner,  means,  and  method 
which  must  be  intended  by  the  accused  in  order  to  constitute  the  offense. 
Warren  v.  State,  152. 
^.  Our  statute  prohibiting  betting  upon  a  public  election  seems  only  to  authorize 
a  conviction  where  there  is  an  absolute  bet  made  upon  the  result  of  a  pub- 
lic election.    Rich  v.  State,  199. 

6.  Under  provision  of  article  227,  Penal  Code,  for  breaking  into  jail  to  aid  in  the 

escape  of  a  prisoner  therein  confined,  it  is  an  offense  to  break  into  jail  for 
said  purpose,  regardless  of  whether  the  prisoner  whose  escape  or  rescue  was 
intended  was  legally  or  illegally  confined  therein.  The  object  of  the  statute 
is  the  protection  of  the  jails  of  the  State.  The  gravamen  of  the  offense  is  the 
breaking  into  the  jail.  If  the  prisoner  is  confined  in  jail,  no  person  is  author- 
ized to  break  the  same  for  the  purpose  of  rescuing  him.  It  is  immaterial 
whether  his  arrest  was  with  or  without  a  writ  or  with  or  without  a  com- 
plaint against  him.    Starks  v.  State,  233. 

7.  While  the  statute  (article  277)  uses  the  general  term  "jail,"  it  is  intended  as 

well  to  protect  the  calaboose  or  city  jail  as  the  county  jail.    Id. 

8.  The  statute,  article  770,   Code  Criminal  Procedure,  which   declares,  that   de- 

fendant's failure  to  testify  shall  not  be  taken  as  a  circumstance  against  him, 
etc.,  has  reference  to  every  part  of  the  trial,  and  especially  are  the  jury  in- 
bibited  from  considering  hid  failure  to  testify  as  a  circumstance  against  him, 
because  they  constitute  the  triors  in  every  criminal  case  and  the  language 
of  the  statute  would  appear  to  be  directly  aimed  at  them.    Tate  v.  State,  2C1. 

9.  Article  3739,  Revised  Statutes,  which  provides,   "that  no  convict,  under  this 

chapter,  shall  ever  be  required  to  work  or  be  hired  for  more  than  one  year," 
has  no  application  to  a  case  where  imprisonment  is  imposed  as  the  punish- 
ment either  in  whole  or  in  part.  It  applies  only  to  pecuniary  fines  and 
costs.  W^here  imprisonment  is  part  of  the  punishment,  articles  857,  858, 
Code  of  Criminal  Procedure,  regulate  the  manner  of  enforcing  that  portion 
of  the  judgment,  while  article  3729,  Hevised  Statutes,  provides  for  the  labor 
of  the  convict  during  such  imprisonment.    E^  Parte  Dockery,  293. 

10.  In  misdemeanor  cases,  where  the  punishment  is  both  imprisonment  and  fine, 

the  law  contemplates  that  both  punishments  be  enforced.  The  law  seems  to 
contemplate  that  the  impriconment  shall  be  first  enforced,  and  afterwards 
the  pecuniary  fine  discharged  in  some  of  the  ways  provided  by  the  Revised 
Statutes;  both  can  not  be  enforced  at  the  same  time.    Id. 

11.  A  party  convicted  of  aggravated  assault,  whose  punishment  is  assessed  at  im- 

prisonment for  twelve  months  in  the  county  jail,  and  a  fine  of  $500,  and  who 
is  hired  out  to  work  on  the  public  roads,  is  not  entitled  to  be  discharged 
because  he  has  worked  one  year;  but  he  is  still  liable  for  the  fine  of  $500 
and  costs;  and  as  to  that  fine  he  has  his  option  of  remaining  in  custody  un- 
til said  fine  and  costs  are  paid,  or  until  the  expiration  of  twelve  months 
longer,  or  he  can  pay  the  fine  and  costs  and  be  discharged  at  once.    Id. 

12.  Our  statute,  in  regard  to  confessions  (C.  C.  P.,  article  790),  does  not  exclude  as 

evidence  in  another  case,  such  statements  or  declarations  as  are  made  under 
the  conditions  prescribed  in  the  statute,  and  therefore,  if  a  defendant  under 
arrest,  and  at  the  time  b^ing  duly  warned,  makes  a  statement,  such  state- 
ment may  be  used  in  any  case  in  which  he  is  then  under  arrest,  or  in  any 
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other  case  if  the  statement  myolves  a  material  fact  and  is  otherwise  ad- 
missible.   Henry  v.  State,  306. 

13.  The  amendment  to  article  904,  Code  of  Criminal  Procedure  (Acts  26th  Leg.,  p. 

11),  requires  the  court,  on  appeal,  to  presume  that  the  venue  was  proved 
unless  it  is  made  affirmatively  to  appear  to  the  contrary  by  bill  of  exceptions 
incorporated  in  the  transcript,  etc.  This  would  apprehend  that  before  the 
court  on  appeal  could  hold  the  venue  was  not  proved,  the  court  below  must 
certify  that  the  evidence  did  not  establish  the  venue,  or  the  bill  of  excep- 
tions should  contain  all  the  evidence  bearing  upon  the  same;  and  from  this 
testimony  it  must  appear  that  the  venue  was  not  proved.  MoOlaaaon 
V.  State,  351. 

14.  Article  408,  Code  of  Criminal  Procedure,  provides:    "When  a  defendant,  who 

has  been  arrested  for  a  felony  under  a  capias,  has  previously  given  bail  to 
answer  said  charge,  his  sureties  shall  be  released  by  such  arrest  and  he  shall 
be  required  to  give  new  bail."  Held,  that  this  statute  does  not  apply,  where 
there  are  two  cases  pending,  to  a  second  arrest  of  the  principal  under  a 
second  indictment,  even  though  the  two  pending  indictments  were  based 
upon  one  and  the  same  transaction,  and  it  is  immaterial  that  the  second  in- 
dictment is  for  precisely  the  same  o£[ense  and  identical  with  the  first.  The 
sureties  on  the  bail  obligation  in  the  first  case  can  not  plead  their  discharge 
by  reason  of  arrest  and  giving  bail  under  the  second  indictment.  Foster  et  al. 
V,  State,  372. 

15.  Our  statute,  Code  of  Criminal  Procedure,  article  705,  does  not  require,  as  at 

common  law,  that  before  a  party  could  impeach  his  own  witness  he  must 
have  been  surprised  by  the  testimony  of  said  witness;  out  it  is  clear  from 
said  statute  that  if  the  testimony  of  the  witness  be  injurious  to  him  he  may 
attack  such  testimony  in  any  manner  except  by  proof  of  bad  character,  pro- 
vided the  antecedent  circumstances  are  of  a  character  as  would  lead  de- 
fendant to  believe  that  the  witness  would  not  perjure  himself,  and  this  even 
though  the  witness  may  have  told  defendant  that  he  would  testify  as  he  did. 
Blake  v.  State,  377. 

16.  Where  a   subsequent  statute,   which   substitutes   entirely  a   previous  statute, 

omits  a  particular  thing,  or  name  of  a  class,  mentioned  in  the  former  stat- 
ute, it  will  be  Held,  that  the  omission,  as  to  that  particular  matter,  was  in- 
tended, and  the  doctrine  "expressio  unius  est  exclusio  alterius"  applies. 
Dickinson  v.  State,  472. 

17.  Under  article  3744,  Revised  Statutes,  with  regard  to  hiring  out  county  con- 

victs, it  is  expressly  provided,  that  such  convict  may  "be  hired  out  to  any 
individual  or  corporation,  within  the  county  of  conviction,  to  remain  in  said 
county."  Held,  the  hiring  must  be  to  a  resident  of  the  county;  and  under 
such  hiring  the  convict  must  remain  in  the  county,  and  a  hiring  bond  given 
by  a  party  and  sureties  who  all  lived  in  a  county  other  than  that  where  the 
conviction  was  had  was  invalid.    Ex  Parte  Medaris,  403. 

18.  Article  636,  Penal  Code,  denouncing  the  offense  of  rape  by  fraud  in  personating 

a  husband,  makes  it  essential  that  the  defendant  use  some  "stratagem"  by 
which  the  woman  is  induced  to  believe  that  the  offender  is  her  husband. 
Held,  it  is  absolutely  necessary,  in  order  to  constitute  this  offense,  that  the 
defendant  resort  to  some  device  or  stratagem,  some  artifice  or  trick  intend- 
ing to  deceive  the  prosecutrix  and  make  her  believe  that  he  is  her  husband: 
and  not  only  so,  but  the  effect  of  his  stratagem  must  be  to  deceive  and 
impose  upon  her  and  make  her  believe  that  he  is  her  husband  at  the  time 
the  act  is  committed,  and  by  this  means  .gain  her  consent  to  the  copulation. 
Payne  v.  State,  404. 

Contemporaneous  Crimes.    See  Charge  of  Court,  IS. 

1.  To  render  evidence  of  contemporaneous  crimes,  to  show  intent  or  identity,  ad- 
missible, the  following  conditions  must  exist:  a.  Ground  must  first  be  laid 
implicating  the  defendant  in  the  case  under  trial;  and  unless  sufficient  evi- 
dence of  this  has,  in  the  opinion  of  the  judge,  been  received,  all  evidence  of 
other  offenses,  to  prove  intent,  roust  be  excluded.  6.  The  extraneous  crime 
can  not  be  put  in  evidence  without  proof  that  defendant  was  concerned  in 
its  commission,  o.  There  must  be  system  established  between  the  offense  on 
trial  and  that  introduced  to  connect  it  with  the  defendant,    d.    Where  sys- 
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tern  has  been  established,  the  testimony  of  other  offenses  is  not  excluded  by 
the  fact  that  the  defendant  had  been  indicted  for  their  commission.  WU- 
liams  17.  IState,  128. 

2.  To  be  admissible  such  evidence  must  first  show  defendant's  guilty  connection 

with  the  prior  offense  before  it  can  be  used  as  a  factor  in  estaiblishing  his 
guilt  as  to  the  offense  for  which  he  is  on  trial;  and  then  it  may  be  used  as  a 
circumstance  tending  to  identify  him  with  the  subsequent  offense.    Id. 

3.  On  a  trial  for  murder,  where  it  appeared  that  it  was  committed  in  the  perpe 

tration  of  burglary,  evidence  that  the  burglary  was  committed  in  a  certain 
way,  and  that  defendant  was  identified  with  its  commission,  is  not  of  itself 
sufficient  to  authorize  proof  of  another  previous  burglary  committed  much 
in  the  same  way,  where  it  does  not  appear  that  any  witness  at  the  time  saw 
defendant,  and  where  it  is  not  even  suggested  that  he  was  suspected  of  this 
burglary  previous  to  the  homicide;  and  it  is  prejudicial  error  to  admit  such 
testimony.    Id. 

Continuance. 

1.  On  a  trial  for  conspiracy  to  commit  arson,  the  object  and  purpose  of  the  arson 

being  to  get  the  insurance  money  for  which  the  personal  goods  and  property 
stored  in  the  house  was  insured,  and  defendant  made  application  for  a  con- 
tinuance  for  the  testimony  of  his  wife,  who  was  sick  and  unable  to  attend 
as  a  witness,  to  prove  that  she  stored  the  goods  in  the  house,  took  an  in- 
ventory of  the  same,  knew  their  costs  and  value,  and  that  they  were  worth 
'  12500,  and  that  they  were  insured  for  only  $1000;  Held,  the  evidence  was 
material  and  the  continuance  should  have  been  granted,  since  defendant  was 
not  conversant  with  the  articles  and  their  value,  and  had  no  list  nor  in- 
ventory of  the  same.  And,  whether  he  could  have  proven  the  same  facts  or 
not  by  himself,  he  had  the  right  to  have  his  wife  present  and  to  make  tuts 
proof  by  her.    Dawson  v.  State,  9. 

2.  It  is  the  duty  of  a  defendant,  when  his  witness  is  not  present  at  the  begin- 

ning of  the  term  in  obedience  to  the  subpoena  which  was  served  upon  him, 
to  apply  for  and  have  an  attachment  issued  for  said  witness;  and  a  failure 
to  do  so  will  defeat  his  right  to  a  continuance  for  want  of  diligence.  But, 
on  motion  for  new  trial,  notwithstanding  such  want  of  diligence,  if  the  tes- 
timony is  both  material  and  probably  true,  a  new  trial  should  be  granted 
to  give  defendant  an  opportunity  to  procure  the  testimony.  Clark  ©. 
State,  30. 

3.  The  overruling  of  a  motion  for  continuance  will  not  be  revised  on  appeal,  where 

no  bill  of  exceptions  was  reserved  to  the  ruling  in -the  trial  court.  TreviM> 
V.  State,  64. 

4.  If,  on  motion  for  a  new  trial,  in  so  far  as  it  involves  the  action  of  the  court  in 

overruling  an  application  for  continuance,  it  is  made  to  appear,  in  connec- 
tion with  the  other  testimony  adduced  on  the  trial,  that  the  proposed  ab- 
sent testimony  is  not  probably  true,  but  totally  false,  it  will  be  held,  that 
the  continuance  was  properly  refused  and  the  motion  for  new  trial  was  prop- 
erly overruled,  notwithstanding  due  diligence  to  get  the  witnesses  may  have 
been  shown,  and  notwithstanding  the  proposed  absent  testimony  would  be 
material,  if  true.    Bogga  v.  State,  82. 

5.  Where  the  indictment  was  returned  on  the  1st  of  January,  process  was  issued 

the  31st  of  March,  and  returned  not  executed  the  12th  of  April,  three  days 
before  the  trial,  which  was  on  the  15th  of  April,  it  is  apparent  that  diligence 
is  not  shown.     Underwood  v.  State,  193. 

6.  On  a  trial  for  robbery  alleged  and  shown  to  have  been  committed  on  the  after- 

noon of  the  7th  of  December,  an  application  for  continuance,  to  prove  an 
alibi,  which  would  only  establish  defendant's  whereabouts  from  the  11th  to 
the  18th  of  December,  manifestly  does  not  cover  the  time  of  the  robbery,  and 
it  was  not  error  to  overrule  the  application.     Id. 

7.  Where  an  application  for  continuance  shows  nothing  with  regard  to  the  wit- 

nesses except  that  they  were  served  with  process  in  March,  and  that  they 
were  not  present  on  the  day  of  trial  (28th  day  of  June) ;  Held,  a  total  want 
of  diligence  is  manifest.  To  manifest  pr9per  diligence,  the  bill  of  exceptions 
should  have  shown  that  the  witnesses  were  present  when  the  court  met,  or 
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on  the  day  set  apart  for  taking  up  the  criminal  docket.  The  court,  on  ap- 
peal, will  not  aasume  such  facts  in  aid  of  the  bill  of  exceptions.  Henry  v. 
State,  d06. 

8.  Where  an  application  for  continuance  was  for  a  witness  who,  it  was  alleged, 

would  testify  to  facts  which  would  have  contradicted  material  testimony  of 
an  important  State's  witness;  Held,  that  it  was  legitimate  and  competent  for 
the  prosecution,  when  the  matter  came  a  second  time  before  the  court  on 
the  motion  for  new  trial,  to  controvert  the  allegations  by  the  affidavit  of  th% 
proposed  absent  witness,  showing  that  said  witness,  instead  of  contradicting, 
wonld  corroborate  the  State's  witness  in  every  material  particular,  and 
would  be  a  material  witness  against  defendant.    Id, 

9.  A  continuance  should  not  be  granted  where  the  application  states  mere  con- 

clusions or  is  couched  in  such  general  terms  that  perjury  could  not  be 
predicated  upon  said  allegations  if  false.  And,  when  considered  on  appeal, 
if  it  appears  from  the  other  evidence  in  the  case  that  the  proposed  absent 
testimony  is  not  probably  true,  or  that  it  would  not  probably  change  the 
result  of  the  trial,  it  will  be  held,  that  the  motion  for  new  trial,  in  so  far  as 
it  involved  the  application,  was  properly  overruled.    Id. 

10.  On  a  trial  for  hog  theft,  where  defendant  was  arrested  on  the  18th  of  August, 

and  notified  that  her  case  was  set  for  trial  on  the  2l8t,  it  is  no  ground  for 
either  a  continuance  or  postponement  that  defendant  "was  too  poor  to  em- 
ploy counsel,  and  that  she  had  no  witnesses  summoned  because  she  did  not 
know  what  would  avail  her,  owing  to  the  nature  of  her  defense;''  especially 
where  the  absent  witnesses  lived  within  two  or  three  miles  of  town  and 
could  have  been  summoned  within  a  very  short  time  if  process  had  issued. 
Holmes  v.  State,  370. 

11.  Defendant  had  applied  for  a  continuance  for  certain  witnesses  by  whom  he 

swore  he  expected  to  prove  an  alibi.  These  witnesses  were  present,  but  were 
not  placed  upon  the  stand  by  him.  But  this  fact  is  no  reason  why  he  was 
not  entitled  to  a  continuance  to  prove  an  alibi  by  other  witnesses  whose 
depositions  on  file  showed  that  they  would  swear  to  the  alibi.  Blake  v. 
State,  271. 

12.  Where  the  parties  agreed  that  the  depositions  should  be  returned  on  or  before 

the  Monday  on  which  the  court  was  to  convene,  and  they  were  returned  to 
the  clerk  the  day  before,  but  were  not  filed  by  him  until  after  the  term  com- 
menced; Held,  that  a  motion  to  suppress  should  have  been  made  in  writing 
and  disposed  of  before  defendant  was  required  to  announce  ready.  It  was 
too  late  to  make  such  motion  orally  in  the  midst  of  the  trial  and  for  the 
first  time,  when  defendant  sought  to  introduce  the  depositions  in  evidence. 
Moreover,  after  the  depositions  were  suppressed,  it  was  error  to  refuse  to 
continue  the  case  under  such  circumstances.     Id. 

13.  Where  a  defendant,  who  was  in  jail  when  the  indictment  was  returned  on  the 

9th  of  September,  did  not  apply  for  process  until  the  23d,  and  the  process 
was  not  issued  until  the  24th  of  September,  and  was  delivered  by  his  coun- 
sel to  an  oflicer  of  another  county  on  the  25th,  with  only  four  days  for 
service  before  the  day  set  for  trial,  which  was  the  28th,  and  no  excuse  is 
shown  for  the  delay;  Held,  proper  diligence  for  a  continuance  is  not  shown. 
Benson  r.  State,  487. 

14.  Where,  on  an  inspection  of  the  record  on  appeal,  it  api>ears  that  an  absent 

witness  would  not,  if  present,  have  sworn  to  the  facts  set  out  in  an  applica- 
tion for  continuance,  or  if  he  should  so  testify,  that  his  testimony,  in  the 
light  of  the  evidence  adduced,  would  not  be  probably  true;  or,  where  it  is 
manifest  that  the  proposed  absent  witness  is  a  myth,  it  will  be  Held,  that 
the  continuance  was  properly  refused.  Id. 

15.  A  continuance  will  not  be  granted  for  witnesses  to  prove  good  character,  except 

under  rare  and  peculiar  circumstances.    Id. 

16.  On  a  trial  for  burglary  an  application  for  continuance,  when  considered  on  mo- 

tion for  new  trial  was  held  properly  overruled  where  it  appeared  that  it  was 
proposed  to  prove  by  the  absent  witness  that  a  few  days  prior  to  the 
burglary  he,  witness,  had  repaired  a  rifle  gun  for  defendant,  the  other  testi- 
mony adduced  showing  that  the  gun  defendant  had  attempted  to  use  at  the 
time  of  the  burglary  was  a  shotgun  and  not  a  rifle.    Pilot  c.  State,  515. 

17.  An  application  for  continuance  to  prove  an  alibi  should  be  so  definite  as  to  its 
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statement  of  the  tacts  as  would  manifest  at  least  the  witness'  opportunities 
to  be  able  to  testify  as  to  the  alibi.    Id. 

18.  On  a  trial  for  violating  local  option,  an  application  for  continuance  based  upon 

the  absence  of  the  internal  revenue  collector  was  properly  refused,  where  it 
appears  that  no  process  was  issued  for  said  witness,  and  further,  that  de- 
fendant  must  have  known  beforehand  that  the  State  would  use  certain  testi- 
mony coming  from  the  office  of  said  witness.    Gerstenkorn  v.  State,  621. 

19.  On  a  trial  for  violation  of  local  option,  where  it  is  positively  proved  that  de- 

fendant sold  the  liquor  as  charged,  and  that  it  was  whisky,  Held,  it  would  be 
immaterial  to  prove  by  the  absent  witness,  that  at  the  time  defendant  pro- 
cured from  him  the  internal  revenue  license  he  told  the  witness  that  he, 
defendant,  was  not  intending  to  engage  in  the  business  of  selling  intoxicating 
liquors,  but  he  might  desire  to  sell  nonintoxicating  beverages.  Such  state- 
ment could  not  qualify  the  effect  of  the  license.    Id. 

20.  An  application  for  continuance  will  not  be  granted  for  absent  testimony  which 

is  immaterial,  and  it  will  be  held  properly  overruled  on  motion  for  a  new 
trial  where  the  absent  testimony  coincides  with  the  theory  of  the  State. 
Kiigadt  v.  State,  681. 

Conversion  by  Bailee.    See  Theft  by  Servant, 

1.  A  conviction  for  horse  theft  under  a  general  indictment  for  theft,  is  not  sup- 

ported by  proof  that  the  horse  was  acquired  by  defendant  under  a  contract 
for  borrowing,  where  it  fails  further  to  show  that  at  the  time  it  was  so 
acquired  the  defendant  intended  to  convert  it  to  his  own  use.  Manffum  v. 
State,  231. 

2.  On  a  trial  for  theft  of  a  horse,  where  the  evidence  showed  only  that  the  de- 

fendant borrowed  the  horse  to  work  his  crop,  and  some  time  thereafter  took 
it  out  of  the  county,  and  sold  it,  Held,  the  conviction  for  theft  could  not  be 
sustained.  Defendant  should  have  been  prosecuted  upon  an  indictment 
brought  under  article  877,  Penal  Code,  charging  him  as  a  bailee  with  fraudu- 
lent conversion  of  the  horse.    Id. 

3.  An  indictment  for  a  fraudulent  conversion  by  a  bailee,  brought  under  pro- 

visions of  article  877  of  the  Penal  Code,  to  be  sufficient,  must  directly  and 
affirmatively  allege  a  bailee  of  the  owner  and  that  the  property  was  hired  or 
borrowed  under  a  contract  made  by  defendant  with  the  owner  or  hirer.  See 
the  opinion  for  an  indictment  held  fatally  defective  for  want  of  such  a 
direct  allegation.    Smith  v.  State,  232. 

4.  See  opinion  for  facts  stated,  upon  which  it  is  Held,  that  a  conviction  for  con- 

version by  a  bailee  for  hire  is  not  sustained  as  to  the  county  in  which  the 
conversion  is  alleged  to  have  been  committed.    Cannon  v.  State,  322. 

Convict.    See  County  Convict.  ^ 

Corporation  Courts. 

1.  Corporation  courts  in  the  State  of  Texas  have  never  been  a  part  of  our  judicial 

system,  except  by  virtue  of  express  constitutional  provisions.  Such  express 
provisions  were  contained  in  the  Constitutions  of  1845,  1861,  and  1866,  but 
they  were  omitted  from  the  Constitutions  of  1869,  1876,  and  the  amendment 
of  1891;  and  since  1869  corporation  courts  have  ceased  to  exist  as  a  part  of 
our  judicial  system,  and  such  courts  have  thus  been  left  with  such  jurisdic- 
tion only  as  might  pertain  to  them  as  incidents  to  municipal  charters.  Those 
constitutional  omissions  also  withdrew  from  the  Legislature  all  authority  to 
confer  upon  such  courts  jurisdiction  of  the  general  laws  of  the  State. 
Coomba,  alias  Shirley,  v.  State,  648. 

2.  Since  the  Legislature  can  not  confer  jurisdiction  upon  city  courts  to  try  viola- 

tions of  State  laws  nor  grant  municipal  corporations  authority  to  suspend 
State  laws,  it  follows  that  city  councils  can  not  pass  ordinances  covering  the 
same  acts,  which  are  made  criminal  offenses  against  the  State.    Id. 

3.  By  section  1,  article  5,  of  the  Constitution,  as  amended  in  1891,  it  is  provided, 

that  "the  judicial  power  of  this  State  shall  be  vested  in  one  Supreme  Court, 
in  Courts  of  Civil  Appeals,  in  Courts  of  Criminal  Appeals,  in  district  courts, 
in  county  courts,  in  commissioners  courts,  in  courts  of  justices  of  the  peace. 
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and  in  such  other  courts  as  may  be  provided  by  law."  Held,  the  Legislature, 
under  the  guise  of  creating  "other  courts,"  can  not  change  the  organization 
of  the  judicial  system,  and  divest  the  district  court  or  the  justices  of  the 
peace  courts  of  their  constitutional  jurisdiction.  The  judicial  power  has  been 
distributed  by  the  organic  law,  and  is  beyond  legislative  control.  The  Legis- 
lature  can  not  confer  exclusive  jurisdiction  upon  a  court  of  its  own  creation 
to  the  exclusion  of  a  constitutional  court.  Id. 
4.  Corporation  courts  can  not  be  invested  with  jurisdiction  exclusive  of  or  con- 
current with  State  courts  to  try  violations  of  the  penal  laws.  The  Legisla- 
ture can  not  invest  municipal  corporations  with  power  to  suspend  penal  laws 
within  the  limits  of  the  corporation.  In  this  State  corporation  courts  are 
only  authorized  as  incidental  to,  and  can  only  be  brought  into  existence 
under,  municipal  charters.  They  can  not  be  created  under  article  5  of  the 
present  Constitution.  They  can  not  form  part  of  the  judicial  power  of  the 
State,  but  are  only  incidental  to  corporate  charters  under  the  provisions  of 
article  11  of  the  Constitution,    id. 

5.  Corporation  courts  are  mere  incidents  of  municipal  government  for  the  enforce- 

ment of  municipal  laws.  Their  jurisdiction  and  functions  are  coextensive 
with  the  town  or  city,  and  pertain  to  offenses  against  the  municipal  govern- 
ment which  are  made  such  by  ordinances  passed  for  that  purpose.  The  Legis- 
lature may  create  such  courts,  and  under  the  provisions  of  former  Constitu- 
tions they  were  part  of  our  judicial  system,  and  the  Legislature,  by  articles 
98,  929,  and  930,  Code  of  Criminal  Procedure,  conferred  upon  mayors  and  re- 
corders the  same  jurisdiction  to  try  State  cases  as  justices  of  the  peace.    Id. 

6.  Corporation  courts  are  not  part  of  our  State  judicial  system,  and  a  city  or 

town  has  no  right  to  pass  an  ordinance  making  that  an  offense  against  the 
city  which  has  been  declared  an  offense  against  the  State.    Id. 

7.  When  the  Constitution,  as  the  source  of  judicial  power,  vests  that  power  in 

designated  tribunals,  the  Legislature  can  neither  vest  it  elsewhere,  nor  create 
new  judicial  officers,  nor  divide  the  duties  of  the  judicial  office  designated  by 
the  Constitution,  and  assign  the  same  to  two  or  more  officers  under  different 
names.  It  can  not  create  mayors'  and  recorders'  courts  with  co-ordin»te 
jurisdiction  with  the  county  court;  nor  can  it  create  mayors'  and  recorders* 
courts  directly  or  indirectly  justices  of  the  peace  courts  and  confer  upon 
them  jurisdiction  appertaining  to  such  courts.  If  the  Legislature  has  the 
authority  at  all  to  bring  municipal  courts  into  our  judicial  system  to  do 
double  service,  both  as  municipal  and  State  courts,  it  must  be  done  by 
creative  act,  and  not  by  merely  conferring  jurisdiction  as  upon  State  courts. 
Id. 

8.  The  city  court  of  Dallas  has  no  jurisdiction  to  try  the  offense  of  keeping  a  dis- 

orderly house,  neither  as  an  existing  State  court,  under  our  Constitution,  nor 
as  a  State  court  created  by  the  Legislature.    Id. 

Corpus  Delicti. 

1.  On  a  trial  for  murder,  where  it  appeared  that  deceased  was  a  strong,  healthy 

man;  that  he  was  stabbed  in  the  left  breast,  immediately  under  the  nipple, 
in  the  region  of  the  heart,  with  a  knife  proved  to  be  a  deadly  weapon;  that 
immediately  upon  receiving  said  wound  he  collapsed  and  fell  as  if  he  had 
received  a  fatal  wound;  that  he  spoke  only  once,  and  then  only  said,  "She  has 
cut  me;"  that  he  was  carried  to  a  house,  where  he  died  within  fifteen  min- 
utes after  the  wound  was  inflicted;  Held,  amply  sufficient  to  establish  the 
fact  that  the  wound  was  the  immediate  and  proximate  cause  of  the  death, 
though  the  wound  was  never  probed.    Thompson  v.  State,  335. 

2.  It  is  essential  to  a  conviction  for  any  degree  of  culpable  homicide,  first,  that  the 

deceased   should   be   shown   to   have   been   killed;   and   second,    this   killing 
should  have  been  proved  to  have  been  criminally  caused  by  the  act  or  agency  . 
of  the  defendant.    Unless  the  corpus  delicti  in  both  these  respects  is  proved, 
a  confession  is  not,  by  itself,  enough  to  sustain  a  conviction.    Kugadt  v.  State, 
681. 

3.  An  extrajudicial  confession  standing  alone  is  not  sufficient  proof  of  the  corpus 

delicti.  But  a  confession  is  sufficient  if  there  be  such  extrinsic  corroborative 
circumstances  as  will,  taken  in  connection  with  the  confession,  produce  con- 
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viction  in  the  minds  of  the  jury  beyond  a  reasonable  doubt.  And  such  sup- 
pletory  evidence  need  not  be  conclusive  in  its  character.    Id. 

4.  Our  statu te»  Penal  Code,  article  654,  provides  that  "no  person  shall  be  con- 

victed of  any  grade  of  homicide  unless  the  body  of  the  deceased,  or  portions 
of  it,  are  found  and  sufficiently  identified  to  establish  the  fact  of  the  death 
of  the  person  charged  to  have  been  killed."  This  statute  does  not  indicate 
the  character  of  testimony  by  which  the  identity  is  to  be  established.  Such 
identity  may  be  established  by  circumstantial  evidence,  provided  the  circum- 
stances leave  no  reasonable  doubt  of  the  fact.  If  only  mutilated  remains  are 
found,  it  should  clearly  appear  that  they  are  those  of  a  human  being,  and  one 
answering  to  the  age,  sex,  and  description  of  deceased.  And  identification 
may  also  be  facilitated  by  circumstances  surrounding  the  remains,  as  apparel 
and  articles  found  on  the  person.  See  facts  stated  in  the  opinion  held  suf- 
ficient to  establish  the  identity  of  the  deceased.    Id. 

5.  On  e  trial  for  murder,  it  is  indispensable  to  a  valid  conviction  to  prove  that  the 

death  of  deceased  was  occasioned  by  the  criminal  acts  or  agency  of  the  de- 
fendant. Such  proof  can  be  made  by  circumstantial  evidence.  See  facts  stated 
in  the  opinion  which,  though  circumstantial  in  character,  are  held  amply  suf- 
ficient to  establish  the  fact  that  the  death  of  deceased  was  caused  by  the  vio- 
lence of  the  defendant — these  facts  being  emphasized  by  the  further  fact  of 
defendant's  flight,  as  soon  as  the  remains  were  discovered,  to  California^ 
where  he  was  found  under  an  assumed  name  several  months  afterwards.    Id. 

Costs.    See  R^taxing^  Co$ts;  Feet;  Witness  Fees. 

A  transcript  of  the  transfer  of  a  case  from  the  district  to  an  inferior  court 
should  include  a  bill  of  the  costs  that  have  accrued  in  the  case  up  to  and  in* 
eluding  the  fees  for  the  transcript.    Austin  v.  State,  8. 

Counts.    See  Indictment,  28,  S2. 

County  Convict. 

1.  The  bond  given  by  the  hirer  of  a  county  convict,  to  be  valid,  must  be  approved 

by  the  county  judge.  And  where  a  bond  had  been  signed  by  the  hirer  and 
surety,  but  was  never  returned  to  nor  approved  by  the  county  judge,  the 
fact  that  the  convict  worked  fbr  the  hirer  a  sufficient  length  of  time  to  -pay  off 
his  fine  and  costs,  and  though  he  believed  he  was  at  the  time  working  out 
his  fine  and  costs,  would  not  entitle  him  to  be  discharged  from  arrest  under 
a  capias  pro  fine  issued  upon  the  judgment  for  the  fine  and  costs.  Ex  Parte 
Ransom,  141. 

2.  A  county  convict,  in  order  to  avail  of  the  right  to  have  his  imprisonment  dis- 

charge his  fine  and  costs,  under  provisions  of  Code  of  Criminal  Procedure, 
article  856  [816],  must  make  affidavit  of  inability  to  pay  the  fine  and  costs; 
and  unless  this  has  been  done  he  is  not  entitled  to  a  credit  of  $3  a  day  during 
the  time  he  is  imprisoned.  Ex  Parte  Jones,  142. 

3.  Where  a  county  convict,  who  had  been  placed  upon  the  county  farm,  and,  after 

remaining  there  three  days,  was  arrested  for  robbery  and  remained  in  jail 
under  such  charge  until  his  acquittal.  Held,  that  not  having  made  the  affi- 
davit of  inability  to  pay  his  fine  and  costs,  he  was  not  entitled  to  even  claim 
the  credit  for  the  time  of  his  imprisonment  for  robbery;  and  Held,  further, 
even  if  he  had  been  serving  out  his  fine  and  costs  on  the  convict  farm,  this 
would  not  prevent  his  arrest  for  the  robbery;  and,  while  held  under  the 
charge  of  robbery,  he  could  not  have  been  hired  out  in  discharge  of  his  fine 
and  costs.  Id. 

4.  Article  3739,  Revised   Statutes,  which  provides,  "that  no  convict,  under  thia 

chapter,  shall  ever  be  required  to  work  or  be  hired  for  more  than  one  year," 
has  no  application  to  a  case  where  imprisonment  is  imposed  as  the  punish- 
ment either  in  whole  or  in  part.  It  applies  only  to  pecuniary  fines  and 
costs.  Where  imprisonment  is  part  of  the  punishment,  articles  857,  858,  Code 
of  Criminal  Procedure,  regulate  the  manner  of  enforcing  that  portion  of  the 
judgment,  while  article  3729,  Revised  Statutes,  provides  for  the  labor  of  the 
convict  during  such  imprisonment.    Ex  Parte  Dockery,  293. 

5.  In  misdemeanor  cases,  where  the  punishment  is  both  imprisonment  and  fine, 

the  law  contemplates  that  both  punishments  be  enforced.     The  law  seems 
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to  contemplate  that  the  imprisonment  shall  be  first  enforced,  and  afterwards 
the  pecuniary  fine  discharged  in  some  of  the  ways  provided  by  the  Revised 
Statutes;  both  can  not  be  enforced  at  the  same  time.    Id. 

6.  A  party  convicted  of  aggravated  assault,  whose  punishment  is  assessed  at  im- 

prisonment for  twelve  months  in  the  county  jail,  and  a  fine  of  ^500,  and  who 
is  hired  out  to  work  on  the  public  roads,  is  not  entitled  to  be  discharged 
because  he  has  worked  one  year;  but  he  is  still  liable  for  the  fine  of  $500  and 
costs;  and  as  to  that  fine  he  has  his  option  of  remaining  in  custody  until  said 
fine  and  costs  are  paid,  or  until  the  expiration  of  twelve  months  longer,  or 
he  can  pay  the  fine  and  costs  and  be  discharged  at  once.    Id. 

7.  Under  article  3744,  Revised  Statutes,  with  regard  to  hiring  out  county  con- 

victs, it  is  expressly  provided,  that  such  convict  may  "be  hired  out  to  any 
individual  or  corporation,  within  the  county  of  conviction,  to  remain  in  said 
county."  Held,  the  hiring  must  be  to  a  resident  of  the  county;  and  under 
such  hiring  the  convict  must  remain  in  the  county,  and  a  hiring  bond  given 
by  a  party  and  sureties  who  all  lived  in  a  county  other  than  that  where  the 
conviction  was  had  was  invalid.    Ex  Parte  Medaria,  493. 

Court  of  Criminal  Appeals. 

A  habeas  corpus  proceeding  for  the  custody  of  minor  children  is  a  dvil  action, 
and  the  Court  of  Criminal  Appeals  has  no  jurisdiction  of  appeals  in  this 
character  of  cases.     Telschek  v.  Fritach,  43. 

Criminal  Prosecntion. 

1.  Our  Constitution  provides,  that  all  "prosecutions"  shall  be  carried  on  in  the 

name  and  by  the  authority  of  the  State,  etc.  Const.,  art.  5,  sec.  12.  Pro- 
ceedings by  a  mumcipal  corporation  to  enforce  fines  and  penalties  for  petty 
offenses,  as  are  ordinarily  enforced  by  them,  are  only  quasi  criminal,  and  are 
not  prosecutions.    Ex  Parte  Fagg^  573. 

2.  It  is  not  competent  for  a  municipal  council  to  create  by  ordinance,  and  make 

it  an  offense  against  the  city,  the  offense  of  keeping  and  exhibiting  a  gaming 
table  and  bank,  which  is,  by  law,  already  an  offense  against  the  State,  punish- 
able by  fine  and  imprisonment;  and  a  prosecution  under  such  municipal  ordi- 
nance can  not  be  maintained  in  the  face  of  our  Constitution,  whi-ch  prescribes 
that  all  prosecutions  shall  be  conducted  in  the  name  and  by  the  authority 
of  the  State,  and  conclude,  "against  the  peace  and  dignity  of  the  State."    Id. 

Defendant  as  Witness. 

1.  On  a  trial  for  assault  with  intent  to  rape,  where  defendant  has  testified  as  a 

witness  in  his  own  behalf,  he  may,  on  cross-examination,  be  asked  if  he  has 
not  been  previously  indicted  for  a  similar  offense.    Clark  v.  State,  30. 

2.  See  opinion  for  facts  stated,  on  a  trial  for  assault  with  intent  to  rape,  upon 

which  it  is  held,  that  experiments  made  for  defendant,  after  the  alleged 
transaction,  were  admissible  as  to  the  identity  of  defendant  and  in  corrobo- 
ration of  defendant's  testimony.    Id. 

3.  The  statute,  article  770,  Code  Criminal  Procedure,  which  declares,  that  defend- 

ant's failure  to  testify  shall  not  be  taken  as  a  circumstance  against  him,  etc., 
has  reference  to  every  part  of  the  trial,  and  especially  are  the  jury  inhibited 
from  considering  his  failure  to  testify  as  a  circumstance  against  him,  because 
they  constitute  the  triors  in  every  criminal  case  and  the  language  of  the 
statute  would  appear  to  be  directly  aimed  at  them.    Tate  v.  State,  281. 

4.  When  a  defendant  takes  the  stand  as  a  witness,  he  becomes  a  witness  for  all 

purposes,  and  his  cross-examination  is  not  confined  to  matters  elicited  on  his 
examination  in  chief.    Brotcn  v.  State,  507. 

5.  When  the  defendant  took  the  stand,  as  a  witness  in  his  own  behalf,  it  was  com- 

petent to  prove  by  him,  on  his  cross-examination,  that  he  had  been  previously 
sent  to  the  reformatory  for  the  crime  of  sodomy.  McCray,  alias  Rosaon,  v. 
State,  609. 

6.  On  a  trial  for  unlawfully  carrying  a  pistol,  where  defendant  becomes  a  witness 

in  his  own  behalf,  it  is  not  competent  for  the  State  to  ask  Kim  if  it  is  not  a 
fact  that  he  has  been  charged,  in  a  number  of  instances,  with  a  like  offense. 
The  fact  that  a  man  unlawfully  carries  a  pistol  can  not  affect  to  bar  his  credi- 
bility as  a  witness.    Bain  v.  State,  635. 


Digitized  by  LjOOQiC 


734  IXDEX. 

Defense  of  Another. 

1.  On  a  trial  for  murder,  wbere,  from  defendant's  own  testimony,  it  appeared  that 

he  fired  upon  deceased  solely  to  prevent  deceased  from  killing  him,  it  was  not 
error  for  the  court  to  fail  to  charge  upon  his  right  to  kill  if  deceased  was  at- 
tempting to  take  the  life  of  bis  friend,  and  especially  so  where,  if  deceased  was 
making  such  attack  upon  the  friend  of  defendant,  defendant  did  not  see  it. 
Mitchell  V.  State,  170. 

2.  On  a  trial  for  murder,  where  it  api>eared  that  a  difficulty  was  taking  place  be- 

tween the  brother  of  defendant  and  tbe  deceased  and  other  parties,  and  de- 
fendant interfered  ond  was  stricken  a  blow  by  deceased  with  a  pistol;  that 
he  retreated  a  short  distance,  procured  a  shotgun,  and  returning  found  de- 
ceased and  his  brother  in  a  struggle,  deceased  being  in  the  act  of  shooting  his 
brother,  whereupon  he  shot  and  killed  deceased;  and  the  court,  on  justifiable 
homicide,  charged  the  jury,  in  effect,  among  other  matters,  that  if  they  be- 
lieved the  defendant  shot  and  killed  deceased  partly  from  a  motive  of  re- 
venge and  partly  to  save  his  brother,  that  he  would  be  guilty — that  is,  if 
they  believed  defendant  was  partly  actuated  by  malice  on  account  of  the 
blow  deceased  bad  given  him  and  partly  actuated  by  a  motive  of  self-defense 
or  defense  of  his  brother,  to  attribute  his  act  to  the  graver  motive— that  U, 
to  his  malice;  Held,  error.    Shumate  v.  State,  266. 

3.  If,  moved  by  more  intents  than  one,  a  man  does  what  the  law  forbids,  some  in- 

tents being  elements  in  the  crime  and  others  not,  the  latter  do  not  vitiate 
the  former,  which,  in  their  consequences,  are  the  same  as  though  they  stood 
alone.  If,  from  the  facts  stated  in  the  foregoing  paragraph,  defendant's  act 
was  done  in  his  own  self-defense,  or  in  defense  of  his  brother's  life,  the  law 
would  not  stop  to  inquire  if  he  also  entertained  a  grudge  against  the  deceased, 
but  he  would  be  justified  upon  the  ground  of  self-defense  or  defense  of  an- 
other, and  the  court  should  have  so  instructed  the  jury,  unhampered  with 
other  matter.    Id. 

4.  On  a  trial  for  murder,  where  the  testimony  showed  that  defendant  was  justi- 

fiable, if  at  all,  it  was  because  deceased  was  making  an  assault  upon  his 
brother  with  a  pistol,  and  was  in  the  act  of  taking  tbe  latters  life,  he  was 
not  required  to  resort  to  any  other  means  before  killing,  and  it  was  error 
to  give  a  charge  predicated  upon  the  doctrine  of  a  necessity  of  having  resorted 
to  all  other  means.    Id. 

Defense  of  Property. 

1.  When  a  party  is  creating  a  disturbance  in  a  house,  the  owner  has  a  right  to 
eject  him,  if  he  uses  no  more  force  for  that  purpose  than  is  reasonably  neces- 
sary.   McCray,  alias  Rosson,  v.  State,  609. 

2.  On  a  trial  for  murder,  which  occurred  in  a  dispute  between  the  parties  over 

the  right  to  the  possession  of  a  fence  and  strip  of  land,  a  letter  from  a  third 
party  entitled  to  the  land,  which  recognized  the  deceased's  right  of  pos- 
session, was  inadmissible  against  the  defendant,  who,  at  the  time  of  the 
killing,  was,  as  agent  of  another,  in  actual  possession,  and  killed  tbe  deceased 
to  prevent  him  from  obtaining  possession  of  the  land;  defendant  having  no 
knowledge  of  said  letter  or  that  such  third  party  bad  a  right  to  convey  the 
land.    Sims  v.  State,  637. 

3.  Upon  the  facts  as  stated  in  paragraph  2,  supra,  it  was  error  for  the  court  to 

charge  the  jury,  that  in  determining  the  guilt  of  defendant  they  could  not 
consider  the  question  of  the  title  to  tbe  land,  but  that  they  could  ony  con- 
sider such  title  upon  the  question  of  defendant's  good  faith  in  defending 
against  the  unlawful  attack  of  deceased  upon  the  fence.  Under  the  facta 
stated,  it  was  error  to  admit  evidence  to  show  title  in  the  deceased,  the  issue 
being  one  of  right  of  possession  alone.    Id. 

4.  On  a  trial  for  murder,  wbere  the  killing  was  in  defense  of  property,  and  the 
.    proof  established  tbe  actual  possession  of  the  property  in  the  defendant,  a 

conviction  would  not  be  authorized  unless  it  was  shown,  beyond  a  reasonable 
doubt,  that  defendant's  life  was  not  imperiled  by  an  attack  then  being  made 
or  about  to  be  made  on  him  by  deceased,  or  that  he  slew  the  deceased  when 
he  could  have  prevented  the  attack  upon  and  tbe  taking  possession  af  the 
property  by  deceased  by  other  means  short  of  homicide.    Id. 

5.  One  in  actual  possession  of  land  may  kill  another,  who  with  several  employes 
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to  help  him  is  actually  pulling  down  a  fence  upon  the  land,  which  he  has  for- 
bidden him  to  do,  and  especially  where  deceased  has  a  shotgun  in  easy  reach 
with  which  to  prevent  defendant  from  interfering  with  him,  and  where  there 
are  no  other  means  but  to  kill  in  order  to  prevent  accused  from  obtaining  pos- 
session of  the  land.  Where  such  an  overt  act  is  committed  under  such  cir- 
cumstances an  emergency  is  created  which  authorizes  defendant  to  act  both 
to  prevent  the  destruction  of  his  property,  and  to  save  his  own  life.    Id, 

Definitions.    See  Bet;  Jail,  4;  Traveler,  2. 

Depositions. 

1.  Objections  must  be  in  writing  to  depositions  in  criminal  cases,  and  they  are  gov- 
erned by  the  same  rules  as  obtain  in  civil  cases.  Objections  that  the  officer 
taking,  etc.,  was  not  authorized  to  do  so,  is  an  objection  which  goes  to  the 
manner  and  form  of  taking.  Our  statute,  article  2289,  Revised  Statutes,  is  im-  . 
perative  in  its  requirement  that  when  a  deposition  has  been  filed,  an  objec- 
tion to  the  form  and  manner  of  taking  the  same  must  be  made  and  determined 
at  the  first  term  of  the  court  thereafter,  and  if  not  then  made  such  objection 
is  waived  and  can  not  be  made  at  a  succeeding  term.    Blake  v.  State,  377. 

2.  Where  the  parties  agreed  that  the  depositions  should  be  returned  on  or  before 

the  Monday  on  which  the  court  was  to  convene,  and  they  were  returned  to 
the  clerk  the  day  before,  but  were  not  filed  by  him  until  after  the  term  com- 
menced; Held,  that  a  motion  to  suppress  should  have  been  made  in  writing 
and  disposed  of  before  defendant  was  required  to  announce  ready.  It  was 
too  late  to  make  such  motion  orally  in  the  midst  of  the  trial  and  for  the  first 
time,  when  defendant  sought  to  introduce  the  depositions  in  evidence.  More- 
over, after  the  depositions  were  suppressed,  it  was  error  to  refuse  to  continue 
the  case  under  such  circumstances.    Id, 

3.  The  fact  that  a  defendant  introduced  witnesses  to  prove  an  alibi  and  failed  to 

do  so,  is  no  reason  why  he  should  be  deprived  of  the  right  to  have  the  testi- 
mony of  other  witnesses  as  to  'that  fact  who,  in  their  depositions,  had  sworn 
to  the  alibi.    Id. 

Disorderly  House.    See  Jurisdiction,  12. 

Disturbance  of  the  Peace. 

While  a  peace  officer  is  authorized  to  carry  a  pistol,  it  is  nevertheless  an  of- 
fense for  such  officer  to  rudely  display  and  fire  oflF  a  pistol  at  or  near  a 
private  residence  in  a  manner  calculated  to  disturb  the  inhabitants  thereof. 
Russell  V.  State,  590. 

Disturbance  of  Beligious  Worship. 

An  indictment  for  disturbance  of  religious  worship  is  fatally  defective  which 
does  not  allege  that  the  congregation  disturbed  "were  conducting  themselves 
in  a  lawful  manner."  An  allegation  that  they  had  "assembled  for  religious 
worjship  in  a  lawful  monner,"  does  not  meet  the  requirement  of  the  statute. 
Article  193,  Penal  Code.    Kizzia  v.  State,  319. 

Drunkenness. 

1.  Drunkenness  may  be  proved  by  the  opinion  of  witnesses.    Stewart  v.  State,  627. 

2.  On  a  trial  for  being  drunk  in  a  public  place,  the  court  is  not  required  to  give 

an  instruction  defining  drunkenness.    Id. 

Duplicity.    See  Indictment,  23,  33. 

Dying  Declarations. 

1.  On  a  trial  for  murder,  where  it  was  made  to  appear  that  deceased  was  rational 
and  that  he  believed  that  he  was  soon  about  to  die,  testimony  as  to  his  con- 
duct and  remarks  made  by  him  within  fifteen  or  twenty  minutes  after  he  had 
received  the  fatal  wound,  was  admissible  for  the  purpose  of  laying  the  predi- 
cate for  the  introduction  of  his  dying  declarations.  Said  dying  declarations 
were  also  admissible  as  res  gestae.    Benson  v.  State,  487. 
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2.  Where  it  is  abown  that  the  declarant  was  conscious  of  approaching  death, 

and  had  no  hope  of  recovery,  a  sufficient  predicate  is  established  to  admit  his 
dying  declarations  as  evidence.  And  the  declarations  are  not  rendered  in- 
admissible from  the  fact  that  declarant  was,  at  the  time,  partially  under  the 
influence  of  opiates,  and  had  to  be  aroused  from  time  to  time  to  continue  his 
statement — the  statement  being  intelligent,  continuous,  and  logical,  and  not 
made  in  answer  to  questions  calculated  to  induce  it.    Taylor  v.  State,  552. 

3.  The  admission  in  evidence  of  dying  declarations  is  not  obnoxious  to  the  con- 

stitutional provision.  Bill  of  Rights,  section  10,  which  guarantees  to  an  ac- 
cused the  right  to  be  confronted  with  the  witnesses  against  him.  Following 
Burrell  v.  State,  18  Texas,  718.    Id. 

4.  Where  some  controversy  had  arisen  as  to  whether  the  dying  declarations  were 

freely  and  voluntarily  made,  and  the  court,  after  instructing  the  jury  not  to 
consider  them  if  not  made  under  the  safeguards  required  by  law,  further  in- 
structed them:  "It  would  be  no  legal  objection  to  said  declaration,  that 
questions  were  asked  him  directing  his  mind  to  the  subject  or  part  of  the 
subject  upon  which  said  declaration  was  made.  Nor  do  such  questions  take 
from  said  declaration  its  voluntary  character."  Held  to  embody  a  correct 
rule  of  law  not  to  be  upon  the  weight  of  evidence.    Id. 

Electioii  Day.    See  Qiifing  Away  WMaky  On. 

XTidence.  See  Burden  of  Proof;  EiHdenoe  in  ReJmtt<il;  Ewpert  Witness;  Experiment 
Evidence;  Handwriting;  Nonexpert  Evidence;  Reputation  of  Deceased;  Sec- 
ondary Evidence;  Venue. 

1.  On  a  trial  for  violation  of  local  option,  where  the  defense  was,  that  defendant 

was  engaged  in  a  lawful  business,  as  steward  or  barkeeper  for  a  social  club,  it 
was  competent  for  the  State  to  prove  that  prior  to  the  institution  of  the 
prosecution,  between  certain  dates,  160  casks  of  beer  had  been  shipped  to 
said  club  for  the  benefit  of  the  members;  the  same  being  relevant  and  perti- 
nent to  defendant's  connection  with  the  club  and  the  profits  in  the  business. 
Arnold  v.  State,  1. 

2.  On  a  trial  for  violation  of  local  option,  where  the  State,  without  objection,  had 

introduced  secondary  evidence  that  defendant  had  procured  a  United  States 
internal  revenue  license  to  sell  liquor  by  retail,  and  the  prosecuting  attorney 
stated  that  defendant  had  been  served  with  notice  to  produce  the  license  and 
offered  to  produce  the  notice  in  evidence;  Held,  not  to  be  a  comment  by 
counsel  upon  the  failure  of  defendant  to  testify,  and  much  less  would  the  in- 
troduction of  the  notice  to  produce  such  license  be  a  failure  of  defendant  to 
testify.    Arnold  v.  State,  5. 

3.  On  a  trial  for  violating  local  option,  where  the  defense  was  that  defendant  was 

the  steward  and  agent  of  a  club  in  the  sale  of  the  beer,  it  was  immaterial 
that  he  had  refused  to  sell  beer  to  a  party  not  a  member  of  the  club;  such 
testimony  was  self-serving,  and  did  not  in  any  manner  tend  to  disprove  the 
sale  of  beers  to  others,  or  the  case  for  which  he  was  on  trial.    Id. 

4.  The  acts  and  declarations  of  a  co-conspirator,  in  the  absence  of  defendant  and 

after  the  final  consummation  of  the  conspiracy,  are  purely  hearsay  and  in- 
admissible against  defendant.    Dawson  v.  State,  9. 

5.  On  a  trial  for  conspiracy  to  commit  arson,  a  letter  apparently  written  and 

signed  by  a  co-conspirator  after  the  consummation  of  the  conspiracy,  and  ad- 
dressed to  defendant,  but  which  had  never  been  delivered  to  or  received  by 
defendant,  was  wholly  inadmissible  as  evidence  against  him.    Id. 

6.  On  a  trial  for  arson,  a  letter  written  after  the  arson,  by  a  co-conspdrator  to  the 

defendant,  and  inclosed  in  an  envelope  addressed  to  a  third  party,  but  which 
was  never  delivered  to  or  received  by  defendant,  and  the  contents  of  which 
were  unknown  to  defendant  until  after  his  arrest,  was  dearly  inadmissible 
as  evidence  against  him.    Dawson  v.  State,  50. 

7.  On  a  trial  for  arson,  for  the  burning  of  the  ginhouse  of  C.  &  S.,  a  partnership 

doing  business  in  said  house,  where  it  appeared  that  defendant  was  agent  in 
purchasing  cotton  for  the  firm  of  W.  &  Co.,  to  be  ginned  at  said  gin,  the 
statements  of  defendant  to  W.  &,  Co.,  as  to  the  business,  were  admissible  in 
evidence;  and  were  also  the  statements  of  C.  &  S.,  after  the  fire,  for  the 
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benefit  of  W.  &  Co.,  which  statements  had  been  delivered  by  them  to  defend- 
ant and  by  him  delivered  to  W.  &  Co.    Id. 

8.  dn  a  trial  for  the  burning  of  the  ginhouse  of  C.  &  S.,  where  it  appeared  that 

defendant,  as  the  agent  of  W.  &  Co.,  had  purchased  a  large  quantity  of  cot- 
ton to  he  ginned  at  said  gin.  Held,  the  books  of  C.  &  S.,  showing  the  original 
entries,  were  admissible  in  evidence  against  defendant  as  tending  to  show  a 
conspiracy  on  the  part  of  C.  &  S.  and  defendant  to  defraud  W.  &  Co.    Id. 

9.  The  fact  that  certain  named  parties  did  not  live  in  a  certain  community,  can 

not  be  proved  by  testimony  to  the  effect  that  letters,  which  had  been  writ- 
ten to  them,  addressed  to  the  postoffice  in  their  neighborhood,  were  un- 
delivered and  had  been  returned  to  the  writers  thereof.    Id. 

10.  Persons  living  in  a  community,  and  well  acquainted  with  the  inhabitants,  can 

testify  that  certain  named  persons  did  not  live  in  said  community,  such  evi- 
dence being  admissible  as  tending  to  show  that  they  were  fictitious  per- 
sons.   Id. 

11.  On  a  trial  for  theft  of  one  head  of  cattle,  where  one  of  the  main  inculpatory 

facts  was  that  the  animal  had  been  branded  in  defendant's  brand,  and  wit- 
nesses for  defendant  testified  that  the  calf  was  sucking  a  cow  of  defendant's; 
that  they  branded  the  animal  in  defendant's  brand  when  it  was  a  calf,  and 
when  defendant  was  not  present;  Held,  the  court  should  have  instructed  the 
jury,  in  effect,  that  if  the  animal  was  the  calf  of  defendant's  cow,  he  could 
not  be  convicted.  That  if  he  was  not  a  party  to  the  original  taking,  he  could 
not  be  convicted.  That  if  he  was  not  present  or  so  connected  with  the  brand- 
ing as  to  constitute  him  a  principal,  he  could  not  be  convicted.  That  if  he 
believed  the  animal  to  be  his  when  he  sold  it,  he  could  not  be  convicted; 
and  a  failure  to  so  instruct  the  jury  is  reversible  error.    Black  v.  State,  58. 

12.  On  a  trial  for  theft  of  cattle,  it  is  competent  to  introduce  the  reoord  of  the 

marks  and  brands  of  the  alleged  owner  of  the  oow,  the  mother  of  the  calf 
alleged  to  have  been  stolen,  though  the  calf  was  in  a  different  brand;  but  such 
evidence  would  not  establish  ownership  in  the  calf  itself;  and  in  such  case, 
the  court  should  have  instructed  the  jury  thai  the  records  of  the  marks  and 
brands  was  admitted  only  for  the  purpose  o£  proving  ownership  in  the  cow 
which  bore  the  brand.    Id. 

13.  Unless  objection  is  made  and  a  bill  of  exceptions  reserved  to  the  admission  of 

evidence  in  the  trial  court,  supposed  error  in  regard  thereto  will  not  be  re- 
vised on  appeal.    Hunter  v.  State.  61. 

14.  On  a  trial  for  attempting  to  produce  an  abortion,  where  ergot  was  administered 

by  defendant,  evidence  of  experts  to  the  effect  that  ergot,  under  certain  con- 
ditions, produces  an  abortion,  is  sufficient  to  sustain  the  conviction.    Id. 

15.  On  a  trial  for  murder,  where  it  appeared  that  this  defendant  and  his  brother 

had  been  separately  indicted  for  the  murder;  that  this  defendant  was  first 
tried;  and  on  his  trial  his  sister  testified,  as  a  State's  witness,  to  certain  im- 
portant facts;  and  on  the  subsequent  trial  of  the  brother,  she,  as  a  witness, 
gave  a  direct  contradictory  statement  to  her  former  testimony;  and  which  last 
statement  tended  strongly  to  implicate  another  party  and  not  her  brother 
in  the  murder;  and  defendant,  in  his  motion  for  new  trial,  claimed  that  her 
testimony  on  the  second  trial  was  newly  discovered,  and  that  a  new  trial 
should  be  granted  therefor;  Held,  in  the  light  of  the  other  uncontradicted 
testimony  in  the  case  (which  is  stated  in  the  opinion),  that  her  testimony 
given  in  the  second  case  i.s  not  probably  true,  and  therefore  the  motion  for 
new  trial  was  properly  overruled.     Trevino  v.  State,  64. 

16.  On  a  trial  for  swindling  by  means  of  a  worthless  draft,  upon  which  defendant 

had  procured  the  entry  of  a  credit  in  his  behalf  for  $275,  drafts  drawn  by  him 
upon  said  money  were  admissible  as  evidence  to  show  that  he  exercised  owner- 
ship, control,  and  dominion  over  the  said  $275.    Faulk  v.  State,  T7. 

17.  On  a  trial  for  murder,  where  the  defense  was  insulting  words  and  conduct  by 

deceased  towards  the  wife  of  defendant,  which  she  had  communicated  to  him, 
and  the  wife,  as  a  witness,  has  testified  to  such  insulting  conduct  of  deceased 
towards  her;  and  the  theory  and  the  evidence  on  behalf  of  the  State  was 
to  the  effect  that  her  testimony  was  prompted  by  an  improper  motive,  was 
recently  fabricated  and  manufactured  solely  to  aid  the  husband  in  his  de- 
38  Texas  Crim.  A  pp.  — 47 


Digitized  by  LjOOQiC 


738  Index. 

"Exridence— continued, 

fense;  Held,  it  was  error  to  exclude  the  testimony  of  witnesses  going  to  es- 
tablish the  fact  that,  before  the  homicide,  she  had  stated  to  them  the  facts 
as  testified  to  by  her.-  Such  testimony  was  admissible  to  support  her  testi- 
mony, and  also  for  the  purpose  of  showing  that  the  husband  believed  her 
statements,  and  committed  the  homicide  in  consequence  of  them.  Janea  v. 
State,  87. 

18.  Where  the  defense  to  a  charge  of  murder  is  insulting  conduct  towards  a  wife^ 

it  is  competent  for  defendant  to  prove  by  a  witness,  as  original  evidence,  that 
prior  to  the  homicide  his  wife  communicated  the  insulting  conduct  of  de- 
ceased towards  her  to  said  witness,  and  that  he  in  turn  told  it  to  defend- 
ant. Id, 

19.  On  a  trial  for  murder,  where  the  defense  was  insulting  conduct  of  deceased  to- 

wards the  wife  of  defendant,  which  had  been  communicated  to  defendant  by 
his  wife  prior  to  the  killing,  it  is  competent  for  defendant  to  prove  that  the 
general  reputation  of  deceased  for  chaste  conduct  towards  women  was  bad, 
inasmuch  as  such  evidence  tended  to  show  that  defendant  had  reason  to  be- 
lieve, and  did  believe,  the  story  told  him  by  his  wife.  In  addition  to  this, 
defendant  had  the  right  to  prove  that  deceased's  general  reputation  was  bad» 
and  that  he  was  informed  of  such  reputation.    Id. 

20.  On  a  trial  for  murder,  where  the  defense  was  insulting  conduct  towards  the 

wife  of  defendant,  which  hud  been  testified  to  by  the  wife  as  a  witness,  it  was 
error  for  the  court  to  permit,  the  State,  for  the  purpose  of  disproving  her 
testimony,  to  prove  by  a  witness  that  subsequent  to  the  date  of  the  alleged 
insults  he  saw  a  woman  in  the  office  of  deceased,  and  that  deceased  told  him 
it  was  Mrs.  Jones;  but  there  was  no  testimony  identifying  said  Mrs.  Jones 
as  the  wife  of  the  defendant.  Held,  the  testimony  was  purely  hearsay,  and 
inadmissible.     Id. 

21.  The  rule  is,  that  no  conclusion  can  rise  higher  than  the  facts  from  which  it  is 

made,  and  where  a  conclusion  is  sought  to  be  made,  the  facts  upon  which  it 
is  based  must  be  clearly  proved.    Id. 

22.  On  a  trial  for  murder,  where  the  defense  was  insulting  conduct  towards  the 

wife,  which  she  had  communicated  to  her  husband,  the  general  reputation  of 
deceased  as  a  man  of  unchaste  and  lecherous  habits  is  admissible  in  evidence 
upon  the  issue  as  to  whether  defendant  believed  what  his  wife  told  him; 
and  the  jury  had  the  right  to  know  his  general  reputation,  in  order  to  de- 
termine whether  defendant  believed  the  story  told  him  by  his  wife.    Id. 

23.  On  a  trial  for  murder,  where  the  defense  was  insulting  conduct  towards  the 

wife  of  defendant,  the  testimony  of  a  witness  to  the  fact,  that  subsequent  to 
the  date  of  the  alleged  insulting  conduct  he  saw  a  woman  in  the  office  of 
deceased,  and  that  deceased  told  him  she  was  the  wife  of  defendant,  was 
hearsay,  and  inadmissible.    Id. 

24.  To  render  evidence  of  contemporaneous  crimes,  to  show  intent  or  identity,  ad- 

missible, the  following  conditions  must  exist:  a.  Ground  must  first  be  laid 
implicating  the  defendant  in  the  case  under  trial;  and  unless  sufficient  evi- 
dence of  this  has,  in  the  opinion  of  the  judge,  been  received,  all  evidence  of 
other  offenses,  to  prove  intent,  must  be  excluded,  b.  The  extraneous  crime 
can  not  be  put  in  evidence  without  proof  that  defendant  was  concerned  in  its 
commission,  o.  There  must  be  system  established  between  the  offense  on 
trial  and  that  introduced  to  connect  it  with  the  defendant,  d.  Where  sys- 
tem has  been  established,  the  testimony  of  other  offenses  is  not  excluded  by 
the  fact  that  the  defendant  had  been  indicted  for  their  commission.  Williams 
V.  State,  128. 

25.  To  be  admissible  such  evidence  must  first  show  defendant's  guilty  connection 

with  the  prior  offense  before  it  can  be  used  as  a  factor  in  establishing  his  guilt 
as  to  the  offense  for  which  he  is  on  trial;  and  then  it  may  be  used  a  a  cir- 
cumstance tending  to  identify  him  with  the  subsequent  offense.    Id. 

26.  On  a  trial  for  murder,  where  it  appeared  that  it  w^  commited  in  the  perpetra- 

tion of  burglary,  evidence  that  the  burglary  was  committed  in  a  certain  way, 
and  that  defendant  was  identified  with  its  commission,  is  not  of  itself  suf- 
ficient to  authorize  proof  of  another  previous  burglary  committed  much  in 
the  same  way,  where  it  does  not  appear  that  any  witness  at  the  time  saw 
defendant,  and  where  it  is  not  even  suggested  that  he  was  suspected  of  this 
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prior  burglary  previous  to  the  homicide;  and  it  is  prejudicial  error  to  admit 
such  testimony.    la. 

27.  On  a  trial  for  murder;  where  it  appeared  that  defendant  made  a  voluntary  con- 

fession before  a  justice  of  the  peace,  which  was  reduced  to  writing  and  signed 
by  defendant;  and  it  was  shown  that  the  same  was  thereafter  given  by  the 
justice  to  a  member  of  the  grand  jury;  Held,  that  before  a  copy  of  said  con- 
fession could  be  resorted  to,  as  secondary  evidence  of  its  contents,  it  was  in- 
cumbent upon  the  State  to  show  that  the  original  was  lost,  and  that  all  rea- 
sonable means  had  been  used  and  exhausted  to  produce  it.  And,  under  the 
circumstances  stated,  Held  further,  that  the  evidence  of  the  loss  was  not 
sufficient,  which  shows  that  the  last  custodian  of  the  paper  (the  grand  jury- 
man) was  not  produced  or  attempted  to  be  produced,  and  that  none  of  the 
grand  jury  were  called  in  reference  to  it.    Id. 

28.  On  a  trial  for  murder,  where  the  evidence  of  malice  aforethought  is  based  on 

the  idea  that  the  homicide  was  committed  in  the  perpetration  of  burglary,, 
the  charge  should  submit  the  issue  of  malice  aforethought  as  evidenced  by  a 
murder  so  perpetrated.  Id. 
'  29.  On  a  trial  for  murder,  it  is  competent  for  the  State  to  have  the  clothing  worn 
by  deceased  at  the  time  he  was  shot  to  be  exhibited  by  a  witness  to  the  jury,, 
and  for  said  witness  to  testify  in  reference  thereto.  Following  Hart  v.  State,. 
15  Texas  Crim.  App.,  202.  Mitchell  v.  State,  170. 
90.  On  a  trial  for  murder  which  grew  out  of  a  difficulty  between  two  factions,  it 
was  competent,  and  was  part  of  the  res  gestae,  going  to  show  why  deceased 
and  defendant  were  present  at  the  time  and  place  of  the  killing,  to  prove 
that  a  short  time  prior  thereto  a  member  of  one  of  the  parties  came  to  a 
livery  stable  kept  by  a  member  of  the  other  faction  and  challenged  one  of 
the  opposite  party  to  come  up  street  and  have  a  fight.    Id, 

31.  It  can  not  be  seen  how  defendant  could  possibly  have  been  injured  by  permit- 

ting a  witness  to  testify  that  he  might  have  heard  of  defendant's  brother 
having  had  some  trouble.    Id. 

32.  On  a  trial  for  betting  on  the  result  of  a  public  election  between  two  candidates, 

the  evidence  should  show  whether  the  election  was  for  city  or  county  officers, 
or  whether  a  special  election;  and  it  should  also  show  the  office  for  which 
the  parties  were  candidates.    Rich  v.  State,  199. 

33.  On  a  trial  for  murder,  where  the  wife  of  defendant  is  a  witness  for  him,  her 

cross-examination  must  be  limited  strictly  to  matters  which  are  pertinent 
and  germane  to  matters  drawn  out  in  her  examination  in  chief.  It  is  error 
to  permit  her  to  be  cross-examined  over  objection  as  to  important  collateral 
independent  matters  injurious  to  defendant,  and  the  error  is  intensified  by 
Xiermitting  her,  after  such  illegal  cross-examination,  to  be  impeached  by 
proof  of  her  contradictory  statements  as  to  such  matters.  Gaines  v.  State, 
202. 

34.  On  a  trial  for  murder,  where  the  State  was,  over  objections,  permitted,  on  cross- 

examination  of  the  wife,  to  elicit  from  her  the  fact  that,  on  the  evening  be- 
fore the  homicide,  she  went  over  to  her  brother's  (the  deceased)  and  warned 
him  not  to  come  to  town  the  next  day,  and  also  to  prove  her  exclamations  at 
the  time  she  reached  the  dead  body  of  her  brother;  Held,  this  evidence  of  her 
acts  and  conduct  was  inadmissible,  as  it  simply  tended  to  establish  appre- 
hension on  the  part  of  the  witness,  and  did  not  tend  to  show  any  act  or 
demonstration  of  defendant.  The  acts  and  conduct  of  a  witness  are  never 
pertinent  as  evidence  against  a  defendant,  and  are  only  admissible  when 
legally  used  for  the  purpose  of  impeaching  the  witness.  A  witness  can  not 
be  impeached  by  illegal  testimony.    Id. 

35.  Evidence,  such  as  that  indicated  in  the  foregoing  paragraph,  being  clearly  inad- 

missible for  any  purpose,  it  is  beyond  the  power  of  the  court  to  so  limit  and 
control  it  in  the  charge  as  to  deprive  it  of  its  injurious  effect,  and  especially 
so  when  such  evidence  tended  to  suggest  express  malice  on  the  part  of  the 
defendant,  and  might  have  influenced  the  jury  in  determining  the  degree  of 
murder.     Id. 

36.  On  a  trial  for  murder,  where  defendant  had  shown  that  deceased  had  armed 

himself  after  reaching  to\\Ti  on  the  day  of  the  homicide,  it  was  competent 
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for  the  State  to  ehow  that  deceased  had  armed  himself  on  accoant  of  an  an- 
ticipated difBculty  with  a  third  party.    Id.         v, 

37.  Abstract  declarations  and  exclamations  of  the  defendant  shortly  before  the 

homicide,  made  in  an  excited  manner,  and  to  the  effect,  '*J  am  going  to  wind 
it  up;"  "1  am  going  to  wind  it  up—I've  had  enough  of  it;"  were  hnraaterinl 
and  irrelevant  unless  whown  to  be,  in  some  manner,  connected  with  or  to  have 
had  reference  to,  the  homicide.    Id. 

38.  An  ordinance  of  the  incorporation  of  a  city  under  the  general  incorporation  law, 

may  be  legally  proved  by  a  book  which  was  entitled,  "Revised  Code  of  Ordi- 
nances of  the  city  of  Mc,  printed  and  published  by  authority  of  the  city 
council,"  etc.,  and  which  is  approved  by  the  signature  of  the  mayor  and  at- 
tested by  the  city  clerk  of  the  city  of  Mc.  A  book  which  shows  that  it  was 
printed  and  published  by  authority  of  the  city  council  of  any  city  should  be 
admitted  and  received  in  evidence  as  proof  of  all  the  acts  and  ordinances 
therein  contained.    Rev.  Stats.,  arts.  556,  2304.    8tarh9  v.  State,  233. 

3&.  On  a  trial  for  rape,  defendant  asked  S.,  a  State's  witness,  if  he  (S.)  had  not  at- 
tempted to  get  one  H.,  the  defendant's  landlord,  to  take  the  rented  land 
from  defendant  and  let  him  (S.)  rent  it,  and  that  the  landlord  had  refused  to 
do  so?  The  witness  S.  answered,  "No."  Defendant  then  proposed  to  im- 
peach him  by  H.,  the  landlord,  and  the  court  refused  to  permit  him  to  do 
so.  Defendant  claims  that  he  was  entitled  to  the  evidence  in  order  to  show 
S.'s  animus  towards  him.  Held,  the  fact  that  S.  proposed  to  rent  the  laad, 
unconnected  with  any  other  fact,  would  not  show  animus  against  defendant 
which  would  authorize  his  impeachment  as  to  such  matter.  Forrester  v. 
State,  245. 

40.  On  a  trial  for  rape,  where  defendant  introduced  a  witness  who  testified  in  chief 
to  his,  defendant's,  good  reputation  in  the  neighborhood  in  which  he  lived 
for  chastity  and  virtue.  Held,  competent  for  the  State,  on  cross-examination, 
to  ask  the  witness  if  he  had  ever  heard  of  defendant's  "being  too  thick  with 
Mattie  P.,"  a  woman  not  involved  in  the  case  on  trial.    Id. 

4L  While  particular  acts  of  bad  conduct  are  not  admissible  to  assail  character  on 
the  direct  examination,  a  witness  deposing  to  general  character  may  be  cross- 
examined  as  to  particular  facts  in  order  to  test  the  soundness  of  his  opinion 
and  elicit  the  data  on  which  it  was  founded.    Id. 

42.  Statements  made  by  one  codefendant  in  the  presence  and  hearing  of  the  oLber 

are  admissible  and  binding  upon  both.    Lamater  v.  State,  249. 

43.  Where  a  State's  witness,  not  in  response  to  any  question,  remarked  that  he 

bad  been  running  with  defendant  since  he  (defendant)  had  been  h'berated 
from  the  State  reformatory,  and  the  court  promptly  excluded  the  remark 
from  the  consideration  of  the  jury,  no  prejudice  to  defendant  is  shown  of 
which  he  can  complain.    Id. 

44.  On  a  trial  for  burglary  and  theft,  testimony  that  some  of  the  property  was 

found  at  the  home  of  defendant  under  an  outhouse  on  his  father's  lot  near 
the  residence,  was  properly  admitted  as  a  circumstance  to  be  considered  by 
the  jury.    Id. 

45.  On  a  trial  for  burglary,  evidence  was  properly  admitted  to  the  effect  that  on 

the  morning  after  the  burglary  defendant  and  his  codefendant  were  seen  in 
company.    Id. 

46.  When  a  robbery  is  committed  by  several  parties,   it  is  legitimate  to  prove, 

though  defendant  was  not  present,  that  when  one  of  the  parties  was  ar- 
rested, fruits  of  the  crime  were  found  on  him;  such  evidence  goes  to  identify 
the  perpetrators.     Wyatt  v.  State,  266. 

47.  On  a  trial  for  murder,  where  there  were  prior  encounters  in  which  several 

parties  were  participants,  all  occurring  within  n  brief  space  of  time  and  in 
effect  one  transaction,  with  scarcely  a  lull  or  cessation  of  the  fighting,  until 
the  homicide  was  committed;  and  the  State,  in  the  examination  of  her  wit- 
nesses, did  not  go  into  the  origin  of  the  difficulty,  but  was  allowed  by  the 
court  to  confine  the  testimony  to  the  immediate  facts  attending  the  shoot- 
ing and  death  of  deceased,  and  defendant  thereafter  was  refused  the  privi- 
lege of  developing  the  origin  of  the  difficulty  by  a  cross-examination  of  said 
witnesses,  Held,  error.  The  prosecution  should  have  been  required  to  fully 
develop  the  State's  case  where,  under  the  facts,  it  was  impossible  to  under- 
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stand  the  character  of  the  homicide  without  a  knowledge  of  all  that  occurred' 
between  the  parties  immediately  preceding  it.    Shumate  v.  State,  286. 

48.  After  defendant,  as  stated  in  the  foregoing  paragraph,  had  been  denied  the 

right  to  cross-examine  the  State's  witnesses,  and  was  compelled  to  introduce 
his  evidence  as  to  the  origin  of  the  difficulty,  he  examined  one  witness  and 
rested.  The  State  was  then  permitted  to  introduce  the  same  witnesses  in  re- 
buttal, whose  cross-examination  had  previously  been  denied  to  defendant. 
Defendant  then  proposed  to  introduce  witnesses  in  rebuttal  of  this  latter 
testimony,  which  the  court  refused  him  the  right  to  do;  Held,  error.  After 
the  State  had  thus  finally  developed  the  case  by  its  witnesses,  defendant  had 
the  right  to  rebut  the  State's  case,  and  he  could  not  be  deprived  of  this  right 
by  the  arbitrarj'  ruling  of  the  judge  in  the  first  place,  which  had  erroneously 
cut  the  State's  case  in  two,  and  would  not  permit  defendant  to  cross-examine 
the  State's  witnesses  upon  the  whole  case.    Id. 

49.  On  a  trial  for  murder,  exclamations  and  remarks  of  those  engaged  in  the  dif- 

ficulty are  admissible  in  evidence.  When  made  dum  fervet  opus,  they  con- 
stitute part  of  the  transaction.    Id. 

50.  On  a  trial  for  murder,  testimony  that  defendant  had  threatened  to  kill  his  own 

brother  on  the  Saturday  before  the  homicide,  and,  upon  being  remonstrated 
with,  laughed  and  said,  "Well,  I  will  kill  somebody  before  next  Saturday 
night,"  was  wholly  irrelevant  and  immaterial,  as  the  evidence  in  no  manner 
connected  deceased  with  the  threats;  and  so,  evidence  to  the  effect  that  some- 
time prior  to  the  killing  the  witness  and  defendant  were  riding  home  from 
ehurch  and  defendant  ran  his  hand  in  his  bosom,  where  there  was  a  pistol,, 
and  said,  "I  am  going  to  kill  my  wife  and  her  protector,"  but  named  no  one- 
as  the  "protector,"  was  wholly  irrelevant  and  inadmissible,  where  from  the 
other  testimony  in  the  case  there  was  no  suggestion  of  any  animosity  between 
defendant  and  deceased,  who  were  friendly  up  to  the  day  of  the  homicide. 
Strange  v.  State,  280. 

51.  The  order  of  the  commissioners  court  declaring  the  result  of  a  local  option  elec- 

tion is  prima  facie  evidence  that  all  prior  preliminary  steps  have  been  taken. 
Ex  Parte  Schillinff,  287. 

52.  Upon  the  issue  as  to  the  age  of  defendant,  proposed  testimony  of  witnesses 

that  they  were  larger  in  size  than  defendant,  and  that  they  were  not  over 
16  years  of  age,  was  no  test  or  criterion  as  to  defendant's  age,  and  was  there- 
fore properly  rejected  by  the  court.    Henry  v.  State,  306. 

53.  See  facts  stated  which  are  held  by  the  court  amply  sufficient  to  support  a  judg- 

ment for  murder  in  the  first  degree  with  the  penalty  assessed  at  death.    Id. 

54.  On  the  trial  for  the  murder  of  a  man  by  a  woman,  where  the  court,  over  ob- 

jections of  defendant,  permitted  the  State  to  prove  that  defendant's  gen- 
eral reputation  for  chastity  was  bad  in  the  community  in  which  she  lived; 
that  she  kept  a  house  of  prostitution,  and  that  she  had  illegitimate  children,, 
and  the  court  in  the  charge  instructed  the  jury  that  this  evidence  w«s  ad- 
mitted solely  for  the  purpose  of  enabling  them  to  decide  upon  the  motive  of 
deceased  in  catching  hold  of  defendant  and  must  be  limited  to  such  purpose; 
Held,  error;  deceased's  motives  were  not  the  subject  of  inquiry.  The  general 
rule  is,  that  the  prosecution  can  not  inaugurate  an  inquiry  into  the  general 
character  of  a  defendant,  even  upon  a  matter  directly  involved  in  the  issue 
being  tried,  and  defendant's  chastity  was  not  involved;  and  had  it  been,  evi- 
dence of  particular  acts  showing  a  want  of  chastity  would  in  no  event  be  ad- 
missible.   Thompson  v.  State,  335. 

55.  Where  the  defendant  introduced  in  evidence  a  certain  petition  filed  by  the 

prosecutor  for  the  recovery  of  the  money,  it  was  not  error  to  refuse  to  per- 
mit the  prosecuting  witness  to  testify  in  regard  to  the  allegations  in  his  pe- 
tition. The  petition  was  the  best  evidence  of  its  contents,  and  defendant,  by 
its  introduction,  had  the  benefit  of  all  that  it  contained.  Sandera  v.  State^ 
343. 
56L  On  a  trial  for  perjury,  where  the  only  portions  of  the  record  of  the  case,  in 
which  the  perjury  was  committed,  introduced  in  evidence,  were  mere  formal 
portions  showing  the  organization  of  the  court,  the  judge  who  presided,  the 
complaint  and  information  charging  K.  with  carrying  the  pistol,  and  K.'s 
plea  of  not  guilty  before  the  jury,  but  omitting  the  judgment,  the  court  was 
not  required  to  give  an  instruction  to  the  jury  limiting  the  use  of  such  records. 
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there  being  no  probability  that  such  evidence  could  possibly  be  used  in- 
juriously to  defendant.  Franklin  v.  State,  346. 

57.  On  a  trial  for  forgery,  evidence  that  defendant  had  turned  over  all  his  prop- 
erty to  the  prosecutor  in  settlement  of  all  his  indebtedness,  is  immaterial  and 
^  irrelevant  in  the  absence  of  some  other  showing  of  its  bearing  on  the  ques- 
tion as  to  whether  defendant  forged  the  note  in  controversy;  and  the  fact 
that  the  prosecutor  had  testified  to  important  criminating  facts,  would  not, 
of  itself,  make  such  testimony  admissible.    McGlasson  v.  State,  351. 

^.  A  bill  of  exceptions  to  admitted  evidence  must  be  so  full  and  clear  as  to  obviate 
the  necessity  of  inferences,  which  will  not  be  indulged  to  supply  omissions;  in 
and  of  itself  it  must  disclose  all  that  is  necessary  to  manifest  the  supposed 

*  error;  it  must  set  out  the  proceedings  and  attending  circumstances  to  show- 
that  error  was  committed;  it  must  disclose  the  ground  or  grounds  of  objec- 
tion, and  grounds  of  objection  not  stated  will,  ordinarily,  be  considered  as 
waived.    Id. 

5&.K>n  a  trial  for  forgery,  a  bill  of  exceptions  showed  that  testimony  was  ad- 
mitted, over  objection  of  defendant,  to  the  effect  that  the  purported  maker  of 
the  note  always  repudiated  the  making  of  same.  Unquestionably  the  testi- 
moily  was  hearsay,  and  was  inadmissible  in  any  state  of  case,  except  where  it 
might  have  been  used  in  support  of  the  testimony  of  the  purported  maker 
t  bad  he  testified  as  to  such  matters,  and  been  subsequently  impeached  in  re- 
lation thereto.    The  bill  of  exceptions,  to  say  the  least,  makes  a  prima  facie 

•  case  of  the  inadmissibility  of  the  evidence.    Id. 

60.  On  a  trial  for  forgery,  where  the  vital  question  at  issue  was  whether  defendant 

had  authority  from  the  purported  maker  to  execute  the  note,  it  was  not 
competent  for  the  State  by  original  testimony  to  support  the  purported 
maker's  testimony  by  other  evidence  to  the  effect  that  he  had  stated,  when 
he  first  saw  the  note,  that  he  had  not  executed  or  authorized  its  execution, 
and  that  he  had  always  since  repudiated  the  idea  of  its  execution  by  his 
authority.     Id. 

61.  On  an  issue  of  insanity,  medical  books  can  not  be  introduced  in  evidence,  nor 

can  an  expert  witness  be  pennitted  to  testify  as  to  statements  made  therein; 
and  it  is  clearly  inadmissible  to  permit  the  reading  of  such  book  or  excerpts 
from  standard  books  of  that  character  by  counsel  in  explanation  or  elabora- 
tion of  his  argument.    Burt  v.  State,  397. 

62.  On  a  trial  for  murder,  where  it  is  conceded  that  defendant  killed  his  wife  and 

two  children,  at  their  home,  during  the  night,  it  is  competent  to  prove  by  a 
witness,  that  about  7  o'clock  of  the  evening  before  the  killing,  as  she  was 
passing  the  house  she  heard  a  woman's  voice,  pitched  high,  in  the  house,  say- 
ing: "I  am  not  going  to  stand  this  thing  any  longer;"  the  other  evidence 
tending  to  show  that  at  the  time  defendant  and  bis  wife  were  alone  in  the 
house.    Id. 

63.  On  a  trial  for  assault  with  intent  to  rape,  it  was  not  error  to  permit  the  prose- 

cutrix to  testify  that  before  she  got  to  the  negro  who  attacked  her,  she  saw 
him  standing  by,  on  the  inside  of  the  fence,  and  that  he  was  stooping  down 
as  though  at  work  on  the  fence.    Oxaheer  v.  State,  499. 

W.  On  a  trial  for  assault  with  intent  to  rape,  where  the  prosecutrix  had  testified 
that  her  assailant  was  a  negro,  but  she  was  subsequently  unable  to  identify 
defendant  as  the  negro,  Held,  it  was  irrelevant  and  inadmissible  to  prove  by 
the  sheriff  that  search  had  been  made  in  the  coimty  for  a  strange  negro  and 
no  such  negro  could  be  found;  and  to  further  permit  another  witness  to  tes- 
tify thnt  he  was  acquainted  with  all  the  negroes  in  the  town  of  S.,  and  that 
strange  negroes  usually  stopped  at  his  house;  that  he  knew  of  no  strange 
negro  in  the  county  at  the  time,  and  none  such  had  stopped  at  his  house, 
there  being  no  proof  that  her  assailant  was  a  strange  negro  in  the  town  or 
county,  and  no  proof  that  defendant  was  a  strange  negro.     Id. 

65.  On  a  trial  for  unlawfully  pulling  down  a  fence,  the  question  at  issue  under  the 
statute  is  not  the  rightful  ownership  of  the  land,  but  the  statute  was  intended 
rnther  to  protect  the  actual  possessor  of  the  land  and  the  ow^ner  of  the  fence; 
and  in  such  eases,  the  evidence  should  be  confined  to  the  character  of,  rather 
than  to  the  right  of,  possession.     Arbuthnot  v.  State,  509. 
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66.  Original  testimony  may  be  introduced  wliich  directly  rebuts  defendant's  theory 

and  testimony  as  to  an  alibi.    Pilot  v.  State,  515. 

67.  On  a  trial  where  defendant  was  indicted  for  burglary  with  mtent  to  commit 

theft,  and  his  contention  was  that  the  intent  established  by  the  evidence  was 
an  assault  to  commit  murder,  and  not  an  intent  to  commit  theft;  Held,  the 
fact  that  defendant's  confederate  (his  brother)  carried  with  him  a  pillow-slip 
which  was  left  in  the  storehouse  after  the  brother  had  been  shot,  and  fled, 
and  that  before  the  burglai*y  the  parties  had  been  seen  prowling  around 
the  house,  sufficiently  established  that  their  intent  and  purpose  was  to  steal 
from  the  store.    Id, 

68.  Where  the  fact  of  publication  of  the  order  declaring  the  result  of  a  local  option 

election  had  been  entered  of  record  upon  the  minutes  of  the  commissioners 
court,  a  certified  copy  of  the  same  is  prima  facie  evidence  of  publication.  Or 
the  fact  may  be  proved  by  the  newspapers  containing  the  publication.  Janes 
V.  State,  533. 
09.  On  a  trial  for  murder,  where  it  apeared  that  the  city  marshal  had  sent  de- 
fendant and  two  other  parties,  without  a  warrant  of  arrest,  to  the  house  of 
a  white  woman  in  order  to  find  out  if  a  certain  negro  man  was  in  the  house, 
and  if  so,  to  arrest  or  detain  him;  and  defendant  broke  open  the  door  and 
fired  his  pistol  into  the  house,  and  the  woman  was  killed;  Held,  the  court 
properly  excluded  evidence  offered  by  defendant  to  prove  that  the  negro 
man  was  keeping  or  having  illicit  intercourse  with  the  woman  who  was 
killed.  Such  testimony  could  serve  no  legitimate  purpose.   Russell  v.  State,  590. 

70.  Where  it  was  shown  that  defendant  had  been  duly  warned  by  the  sheriff.  Held, 

a  proper  predicate  was  laid  for  the  introduction  of  the  statements  made  by 
the  defendant  to  his  attorney  in  the  presence  and  hearing  of  the  sheriff,  and 
such  communications  to  his  attorney  were  not  privileged.    Id, 

71.  On  a  trial  for  murder,  it  is  admissible  and  competent  to  show  that  defendant 

made  an  attack  on  the  sheriff  in  an  endeavor  to  escape.    Id. 

72.  On  a  trial  for  unlaix'fully  selling  and  keeping  open  a  saloon  on  Sunday  for  the 

purpose  of  selling  liquor,  evidence  of  other  sales  than  that  charged  is  com- 
petent to  establish  the  fact  that  the  saloon  was  open  for  the  purpose  of  en- 
gaging in  the  business.    Brown  v.  State,  507. 

73.  An  assault  by  a  husband  upon  his  wife  can  not  be  proved  by  and  it  is  inad- 

missible to  introduce  in  evidence  a  judgment  of  divorce  obtained  by  the  wife 
upon  the  ground  of  the  assault  he  had  made  upon  her.  Dunagain  v.  Statet 
614. 

74.  On  a  trial  for  violation  of  local  option,  testimony  in  regard  to  an  examined 

copy  from  the  books  of  the  internal  revenue  collector  of  the  license  pro- 
cured by  defendant  is  admissible.    Oerstenkom  v.  State,  621. 

75.  On  a  trial  for  libel,  the  entire  alleged  libelous  statement  is  admissible  in  evi- 

dence, as  part  and  parcel  of  the  same  transaction,  to  show,  in  connection  with 
the  alleged  libel,  the  animus  of  defendant.    Bjfrd  v.  State,  630. 

76.  On  a  trial  for  murder,  which  occurred  in  a  dispute  between  the  parties  over 

the  right  to  the  possession  of  a  fence  and  strip  of  land,  a  letter  from  a  third 
party  entitled  to  the  land,  which  recognized  the  deceased's  right  of  posses- 
sion, was  inadmissible  against  the  defendant,  who,  at  the  time  of  the  killing, 
was,  as  agent  of  another,  in  actual  possession,  and  killed  the  deceased  to 
prevent  him'  from  obtaining  possession  of  the  land;  defendant  having  no 
knowledge  of  said  letter  or  that  such  third  party  had  a  right  to  convey  the 
land.    Sims  r.  State,  637. 

77.  Under  the  facts  stated  in  the  preceding  paragraph,  it  is  readily  perceivable 

what  injury  could  be  done  defendant  by  permitting  the  prosecuting  attorney 
to  contend,  as  he  did  in  argument,  that  the  possession  of  defendant  was  not 
a  legal  possession,  and  that  he  could  not  therefore  maintain  his  right  to  de- 
fend against  an  encroachment  upon  it.    Id. 

78.  The  offense  of  giving  away  whisky  on  election  day  is  not  dependent  upon  the 

intent  with  which  it  was  given.  And  defendant  is  not  entitled  to  prove  that 
he  did  not  give  the  whisky  for  the  purpose  of  influencing  th»  action  of  the 
party  to  whom  it  was  given  at  said  election.    Keith  v.  State,  678. 
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L  On  a  trial  for  murder,  where  threats  have  been  proved  on  the  part  of  defend- 
ant towards  deceased,  it  was  legitimate  for  defendant  to  prove,  in  rebuttal 
of  his  animosity  that  he  had,  before  the  homicide,  talked  with  a  witness 
about  his  difficulties  with  deceased  and  that  he  had  proposed  to  drop  them. 
Gaines  v.  State,  202. 

2.  On  a  trial  for  murder,  where  defendant  had  shown  that  deceased  had  armed 

himself  after  reaching  town  on  the  day  of  the  homicide,  it  was  competent  for 
the  State  to  show  that  deceased  had  armed  himself  on  account  of  an  antici- 
pated difficulty  with  a  third  party.    Id. 

3.  The  court  has  discretion  to  receive  evidence  until  the  argument  is  concluded^ 

whether  in  rebuttal  or  not.    Burt  «.  State,  397. 

Exhibiting  Oaming  Table  and  Bank.    See  Criminal  Proseeutions,  1. 

Experiment  Evidence. 

1.  Where  experiments  as  to  any  disputed  fact  testified  to  at  the  trial  appear  to 

have  been  made  under  conditions  similar  or  nearly  similar  to  those  which  at- 
tended the  original  transaction,  and  where  such  experiments  would  tend  to 
shed  any  light  upon  said  original  transaction,  proof  of  the  results  of  the  same 
U  legitimate  and  admissible  as  evidence.  Such  results  are  not  conclusive,  but 
are  mere  circumstances  to  be  considered  with  the  other  evidence  in  the  case, 
and  are  to  be  weighed  and  determined  by  the  jury.    Clark  v.  State,  30. 

2.  See  opinion  for  facts  stated,  on  a  trial  for  assault  with  intent  to  rape,  upon 

which  it  is  held,  that  experiments  made  for  defendant,  after  the  alleged 
transaction,  were  admissible  as  to  the  identity  of  defendant  and  in  corrobora- 
tion of  defendant's  testimony.    Id, 

Expert  Witness. 

1  On  a  trial  for  attempting  to  produce  an  abortion,  where  ergot  was  administered 
by  defendant,  evidence  of  experts  to  the  effect  that  ergot,  under  certam  con- 
ditions, produces  an  abortion,  is  sufficient  to  sustain  the  conviction.    Hunter 

V.  State,  61.  ,       ,  ,  ,        ,  ^  ,  n 

2.  An  expert  is  not  required  to  have  any  particular  degree  of  knowledge  or  ritiU 

as  to  handwriting,  and  ordinarily,  bankers,  bank  cashiers,  and  clerks  of  courts 
are  competent  to  testify  on  questions  of  handwriting.  If  it  appear  that  the 
witness  has  any  claims  at  all  to  the  title  of  expert,  an  appellate  court  will 
not  reverse  because  his  experience  is  not  sufficiently  special.  Of  course  the 
witness  must  show  some  special  skill  as  an  expert  before  his  testimony  would 
be  received,  and  unless  this  is  shown,  the  appellate  court  will  reverse.  Bratt 
V.  State,  121. 

3.  Where  the  exi>ert  witnesses  not  only  show  themselves  conversant  with  the  sub- 

ject of  handwriting  involving  the  genuineness  of  signatures,  but  in  addition 
thereto,  show  that  they  have  some  knowledge  of  defendant's  handwriting, 
they  are  competent  to  testify  as  experts  upon  the  question  of  his  hand- 
writing.    Id. 

4.  On  the  trial  of  an  issue  of  insanity  in  a  criminal  case,  the  rules  of  procedure  in 

the  examination  of  medical  experts  is,  that  counsel  may  embrace,  in  hypo- 
thetical questions,  such  facts  as  he  may  deem  established  by  the  evidence, 
and  if  opposing  counsel  does  not  think  all  the  facts  established  are  included 
in  such  questions,  he  may  include  them  in  questions  propounded  on  cross-ex- 
amination. The  facts  embraced  in  the  hypothetical  question  may  assume 
the  existence  of  any  state  of  facts  which  ine  evidence  fairly  tends  to  justify. 
And  it  seems  that  such  question  is  not  improper  because  it  mcludes  only  a 
part  of  the  facts  in  evidence.  Where  the  expert  has  not  heard  the  evidence, 
each  side  has  the  rijiht  to  the  opinion  from  the  witness  upon  any  hypothesis 
reasonably  consistent  with  the  evidence;  and  if  meagerly  presented  in  the 
examination  on  the  one  side,  it  may  be  fully  presented  by  the  other,  the 
whole  examination  being  within  the  control  of  the  court,  whose  duty  it  is  to 
see  that  it  is  fairly  and  reasonably  conducted.  See  infra  paragraphs  10  to 
13.    Burt  V.  State,  397. 

5.  On  a  trial  for  murder,  where  the  counsel  for  the  State  submitted  a  hypothetical 

case  upon  which   the  inedical  expert  gave  his  opinion  that  defendant  was 
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sane,  whereupon  said  counsel  submitted  a  case  based  upon  all  of  the  evidence, 
to  which  the  expert  answered,  that  in  his  opinion  defendant  was  sane;  and 
defendant's  counsel  then  submitted  his  hypothetical  case,  upon  which  the 
expert  gave  it  as  his  opinion  that  defendant  was  insane;  Held,  that  the  con- 
tention of  defendant,  that  no  opinion  of  the  expert  upon  the  first  case  stated 
by  the  prosecution  was  legitimate,  and  that  no  opinion  of  the  expert  was 
legitimate  or  admissible  until  a  full  case  had  been  submitted;  and  that  the 
admission  of  the  opinion,  as  to  the  first,  supposed  ease,  was  error  for  which 
the  judgment  should  be  reversed,  is  not  maintainable  under  the  circum- 
stances shown,  because  a  case  based  upon  all  the  evidence  was  afterwards, 
in  fact,  presented  to  the  expert  by  counsel  tor  the  defendant  as  well  aa 
counsel  for  the  State.    Id. 

6.  On  a  trial  for  murder,  where  evidence  had  been  introduced  in  behalf  of  de- 

fendant of  his  manner,  appearance,  and  demeanor  during  the  trial  as  evi- 
dence of  insanity  at  that  time,  it  was  clearly  competent  to  permit  a  medical 
expert  to  testify  that  the  defendant  was  simulating,  where  the  witness,  in 
addition  to  being  an  expert,  testified  that  he  had  carefully  observed  the  de- 
fendant and  his  demeanor  during  the  trial,  which  had  lasted  about  seven 
days.    Id, 

7.  Where  defendant  had  offered  in  evidence  his  appearance  audd  manner  of  coming 

in  and  going  out  of  the  courtroom,  it  was  not  error  upon  the  question  as  to 
whether  or  not  he  was  simulating  insanity,  to  permit  a  witness  to  testify 
that  defendant  had  struck  his  head  against  a  window  frame  as  he  passed 
through  the  window  the  day  before,  and  that  it  was  the  only  time  he  had 
done  so  in  the  many  times  he  had  passed  through  said  window  during  the 
trial.    Id. 

8.  A  minister  of  the  gospel,  who  has  read  some  authors  upon  moral  and  intel- 

lectual science,  but  nothing  upon  insanity  or  medical  jurisprudence,  is  not 
an  expert  nor  qualified  to  give  an  opinion  as  an  expert  upon  the  sanity  or 
insanity  of  a  defendant.    Id. 

9.  An  expert  may  base  his  opinion  of  the  sanity  or  insanity  of  a  defendant  based 

upon  the  actions  and  conduct  o*f  defendant  while  in  jail  and  although  de- 
fendant was  unwarned.     Id. 

10.  On  the  issue  of  insanity,  the  State  can  formulate  a  hypothetical  case  embracing 

such  facts  bearing  upon  the  question  of  sanity,  as  it  deems  proper  and  com- 
petent, and  obtain  the  opinion  of  an  expert.  If  the  defendant  is  not  satis- 
fied with  the  case  submitted  by  the  State,  he  has  the  privilege  of  submitting 
his  case  not  only  as  embraced  in  his  testimony,  but  upon  any  and  all  testi- 
mony introduced  on  the  trial;  and  if  he  is  denied  this  right  the  error  would 
be  patent.    Id. 

11.  In  stating  a  hypothetical  case  to  an  expert  witness,  the  State  is  not  bound  to 

include  all  the  testimony  bearing  upon  the  question  of  sanity  in  order  to  ob- 
tain a  legal  and  proper  answer  from  the  expert.  The  State  has  the  right  to 
submit  its  hypothetical  case,  and,  if  the  accused  is  not  satisfied  with  it,  he  can 
state  his  hypothetical  case.  See  opinion  for  a  review  of  authorities  and  a 
discussion  in  extenso  of  the  question.    Id. 

12.  If  one  side  fails  to  include  all  the  testimony  in  the  hypothetical  question,  the 

other  may  go  into  the  matter  fully  before  the  jury,  and  such  a  practice  is 
commended  by  the  authorities.  [Opinion  of  Davidson,  J.,  concurring  in  the 
result.]     Id. 

13.  The  true  rule  on  this  subject  is  simply  this:    When  the  issue  of  insanity  is  gone 

into  and  testimony  is  introduced  upon  that  question,  and  an  expert  is  intro- 
duced by  a  party  and  a  hypothetical  question  is  propounded  by  such  party 
to  such  witness,  he  should  embrace  in  such  hypothetical  question  all  the 
facts  that  have  been  developed  in  the  evidence  bearing  upon  that  .issue  which 
are  not  incongruous,  and  which  are  not  disputed.  If  any  facts  are  incon- 
gruous or  are  disputed  by  him,  of  course  he  would  be  authorized  to  omit  such 
facts;  and  on  cross-examination  the  opposite  party  could,  if  he  saw  fit,  in  ad- 
dition to  the  hypothetical  question  put  by  the  party  introducing  the  witness, 
propound  a  hypothetical  case  of  his  own  and  add  thereto  such  other  facts 
as  may  be  omitted  by  the  opposite  party  which  might  occur  to  him  to  be 
material.    Either  party  should  be  authorized  to  propound  hyijothetical  cases 
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embracing  the  disputed  facts.  When  all  the  facts  in  evidence  bearing  apoa 
the  issue  of  insanit}'  of  the  defendant  are  undisputed,  and  the  expert'  is  ad- 
duced by  the  State  to  respond  to  a  hypothetical  question,  that  question 
should,  in  common  fairness,  embrace  all  the  facts.  [Henderson,  J.,  con- 
curring in  the  result.]  Id. 
14.  On  a  trial  for  burglar}-,  where  the  State's  witnesses  had  testified  that  a  brother 
of  defendant  was  shot  in  the  burglarized  house,  his  dead  body  having  been 
found  next  morning  in  a  gully  some  eighteen  feet  in  the  rear  of  the  house, 
it  was  competent  for  a  physician  who  had  examined  the  wounds  upon  his 
body  and  the  clothing  he  was  wearing  to  state  that  in  his  (the  expert's) 
opinion  it  was  possible  for  deceased,  after  he  had  been  shot  in  the  house 
as  testified,  to  have  gotten  to  the  gully  without  leaving  any  sign  of  blood 
along  the  route.    Pilot  v.  State,  515. 

Extortion. 

''Extortion"  is  not  an  offense  eo  nomine,  and  a  recognizance  on  appeal  from  a 
conviction  of  an  officer  for  receiving  higher  fees  than  allowed  by  law  is 
fatally  defective  where  it  recites  that  defendant  stands  charged  with  "ewtor- 
tion.**  In  such  case,  the  constituent  elements  of  the  offense  must  be  set  out 
in  the  recognizance.    Johnton  v.  State,  26. 

Extradition. 

A  contention  on  the  part  of  defendant,  that  he  had  been  extradited  for  a  mur- 
der of  which  he  had  been  acquitted,  and  that  he  could  not  be  placed  upon 
trial  for  another  and  different  offense,  can  not  be  availed  of,  for  the  first 
time,  on  a  motion  for  new  trial.  And  in  no  event  will  such  matter  be  revised 
where  the  matters  relating  thereto  have  not  been  placed  before  the  trial 
court  and  presented  by  the  record  on  api^eal.    Underwood  v.  State,  193. 

Pair  and  Impartial  Trial.    See  Practice  on  Appeal,  9. 

Eees.    See  Costs. 

1.  On  a  motion  to  retax  costs  upon  an  execution  issued  by  the  clerk  of  the  Court 

of  Criminal  Appeals  against  appellant  and  his  sureties,  Held,  the  fee  of  the 
Attorney-General  ($10)  and  the  fee  of  the  clerk  ($10),  together  with  ihe  fees 
for  issuance  ($1)  and  return  of  execution  ($1)  are  legitimate  items  of  cost 
against  appellant  and  his  sureties  where  the  judgment  has  been  affirmed; 
and  that  to  enforce  the  collection  of  said  first  two  named  items,  the  clerk  of 
the  Court  of  Criminal  Appeals  is  authorized  to  issue  execution  as  in  civil 
cases,  and  the  fees  for  the  issuance  and  return  of  the  execution  are  legiti- 
mate items  of  cost  to  be  also  paid  by  appellant  and  his  sureties.  Arhuthnot 
V.  State,  609. 

2.  On  a  motion  to  retax  costs,  where  no  notice  of  the  motion  had  been  served 

upon  witnesses,  the  court  properly  refused  to  consider  the  motion  as  to  items 
of  costs  to  witnesses,  and  correctly  considered  only  such  matters  involved 
in  the  motion  as  appeared  of  record.    Stewart  v.  State,  627. 

3.  On  a  motion  to  retax  costs,  the  court  should  hear  evidence,  and  the  evidence 

adduced  on  the  motion  should  accompany  the  record  on  appeal,  or  be  em- 
bodied in  a  bill  of  exceptions  to  bring  the  matter  intelligently  before  the  ap- 
pellate court.    Id. 

Pence. 

1  On  a  trial  for  unlawfully  pulling  down  a  fence,  where  it  appeared  that  the 
prosecutor  had  had  quiet,  peaceful,  and  uninterrupted  possession  of  the  fence 
and  land  that  it  inclosed  for  two  or  three  years.  Held,  that  defendant  had 
no  right,  without  prosecutor's  consent,  to  pull  down  and  remove  said  fence 
to  a  point  where  he,  defendant,  claimed  the  line  of  partition  between  the  two 
surveys  originally  ran,  and  upon  which  he  also  claimed  said  fence  had  origin- 
ally been  built.    Arbuthnot  v.  State,  509. 

2.  On  a  trial  for  unlawfully  pulling  down  a  fence,  the  question  at  issue  under  the 
statute  is  not  the  rightful  ownership  of  the  land,  but  the  statute  was  in- 
tended rather  to  protect  the  actual  possessor  of  the  land  and  the  owner  of  the 
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fence;  and  in  such  c&aeB,  the  evidence  should  be  confined  to  the  character  of, 
•    rather  than  to  the  right  of,  posBession.    Id. 

Plight. 

On  a  trial  for  murder,  it  is  indispensable  to  a  valid  conviction  to  prove  that 
the  death  of  deceased  was  occasioned  by  the  criminal  acts  or  agency  of  the 
defendant.  Such  proof  can  be  made  by  circumstantial  evidence.  See  facts 
stated  in  the  opinion  which,  though  circumstantial  in  character,  are  held 
amply  sufficient  to  establish  the  fact  that  the  death  of  deceased  was  caused 
by  the  violence  of  the  defendants—these  facts  being  emphasized  by  the  fur- 
ther fact  of  defendant's  flight,  as  soon  as  the  remains  were  discovered,  to 
California,  where  he  was  found,  under  an  assumed  name,  several  months 
afterwards.    Kugadt  v.  Statet  681. 

7orce.    See  Attempt  to  Rape,  2, 

Porgeiy. 

1.  On  a  trial  for  knowingly  passing  a  forged  instrument,  where  the  only  defense 

was  that  defendant  bought  the  alleged  forged  instrument  from  one  D.,  and 
that  he  could  neither  read  nor  write,  and  the  court,  in  its  charge,  did  not 
submit  this,  issue,  and  moreover,  refused  defendant's  special  instruction  upon 
this  issue,  and  defendant  reserved  his  bill  of  exceptions;  Held,  where  a  de- 
fendant sets  up  and  introduces  proof  of  an  affirmative  defense  to  the  accu- 
sation against  him,  it  is  the  duty  of  the  court  to  instruct  the  jury  upon  the 
matter  thus  set  up  whether  requested  or  not.    Qarza  v.  State,  317. 

2.  Where  an  indictment  for  forgery  alleged,  in  the  purport  clause,  that  the  in- 

strument declared  on  was  forged  by  a  false  indorsement  purporting  to  be 
the  act  of  "Wm.  M.  Cook,  Jr.,"  and  the  instrument  as  set  out  in  the  tenor 
clause  showed  the  indorsement  to  be  "Wm.  Cook  per  Wm.  M.  Cook,  Jr.,  W. 
L.  Thulemeyer."— Held  a  fatal  variance.     Thulemeyer  v.  State,  349. 

3.  On  a  trial  for  forgery,  alleged  to  have  been  committed  in  B.  County,  proof  of 

venue  is  sufficient  where  it  showed  that  defendant  lived  in,  and  that  the  note 
bore  date  in,  and  was  made  payable  to  him  in  B.  County;  and  that  shortly 
after  its  purported  execution  he  went  from  B.  to  another  county,  where  he 
negotiated  the  note,  stating  at  the  time  he  was  just  from  B.  County.  McGtae- 
son  V.  State,  351. 

4.  On  a  trial  for  forgery,  evidence  that  defendant  had  turned  over  all  his  property 

to  the  prosecutor  in  settlement  of  all  his  indebtedness,  is  immaterial  and  ir- 
relevant in  the  absence  of  some  other  showing  of  its  bearing  on  the  question 
as  to  whether  defendant  forged  the  note  in  controversy;  and  the  fact  that 
the  prosecutor  had  testified  to  important  criminating  facts,  would  not,  of 
itself,  make  such  testimony  admissible.  Id. 
■5.  On  a  trial  for  forgery,  a  bill  of  exceptions  showed  that  testimony  was  admitted, 
over  objection  of  defendant,  to  the  effect  that  the  purported  maker  of  the 
note  always  repudiated  the  making  of  the  same.  Unquestionably  the  testi- 
mony was  hearsay,  and  was  inadmissible  in  any  state  of  the  case,  except 
where  it  might  have  been  used  in  support  of  the  testimony  of  the  purported 
maker  had  he  testified  as  to  such  matters,  and  been  subsequently  impeached 
in  relation  thereto.  The  bill  of  exceptions,  to  say  the  least,  makes  a  prima 
facie  case  of  the  inadmissibility  of  the  evidence.    Id. 

6.  On  a  trial  for  forgery,  where  the  vital  question  at  issue  was  whether  defendant 

had  authority  from  the  purported  maker  to  execute  the  note,  it  was  not 
competent  for  the  State  by  original  testimony  to  support  the  purported 
maker's  testimony  by  other  evidence  to  the  effect  that  he  had  stated,  when 
he  first  saw  the  note,  that  he  had  not  executed  or  authorized  its  execution, 
and  that  he  had  always  since  repudiated  the  idea  of  its  execution  by  his 
authority.    Id. 

7.  There  is  a  fatal  variance  between  the  purport  and  tenor  clauses  of  an  indict- 

ment for  forgery  where  the  former  alleges  that  the  instrument  purported  to 
be  the  act  of  a  corporation,  and  the  instrument  as  set  forth  in  the  tenor 
clause  showed  it  was  signed  by  the  president  and  secretary  of  the  corpora- 
tion as  such  officers.    If  a  purport  clause  is  inserted  (which  is  not  required) 
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in  an  indictment  for  forgety,  it  mnst  describe  the  instrument  accurately. 
Millsaps  V.  State,  570. 

8.  On  a  trial  for  forgery,  a  charge  of  court  is  erroneous  and  upon  the  weight  of 

evidence,  which  instructed  the  jury  that  "when  an  instrument  is  shown  to  be 
a  forgery  under  the  rules  of  law,  as  herein  stated,  and  shown  to  be  in  the 
possession  of  some  one  (other  than  the  person  whose  act  it  purports  to  be), 
such  possession,  standing  alone,  is  sufficient  to  warrant  a  conviction  for  the 
execution  of  the  same/'    Id. 

9.  An  indictment  for  forgery  of  a  United  States  postal  money  order,  which  al- 

leged the  date,  amount,  place  of  procurement,  place  of  payment,  and  name  of 
payee,  and  alleged  that  a  copy  of  the  same  could  not  be  given,  but  gave  the 
number  of  the  order  and  alleged  that  a  better  description  could  not  be  given, 
Held,  insufficient.  The  indictment  should  have  set  out  the  postal  order  by 
a  substantial  copy.  Pierce  v.  State,  604. 
10.  Where  an  indictment  for  forgery  alleged  that  the  accused  forged  a  postal  money 
order,  the  proof  should  have  shown  that  he  personated  the  postmaster  and 
executed  the  order;  proof  that  he  forged  the  name  of  the  payee  to  a  re- 
ceipt on  the  order  and  obtained  the  money  thereon  did  not  respond  to  the 
allegations  charging  the  offense;  and  there  was  a  complete  and  fatal  variance 
between  the  allegation  and  proof.    Id. 

Former  Acquittal  and  CozLvictioii. 

1.  When  offenses  charged  in  the  different  indictments  are  so  diverse  as  not  to  ad- 

mit of  proof  that  they  are  the  same  transaction,  the  court  may  decide  the 
issue  and  strike  out  the  plea  of  former  acquittal  without  submitting  it  to  be 
determined  by  the  jury.  Following  Wright  v.  State»  37  Texas  Crim.  Bep.,  027. 
Epp*  V.  State,  284. 

2.  It  is  not  required  that  ''brass  knuckles,"  as  used  in  our  statutes,  should  be  made 

of  a  metal  known  as  "brass;"  if  shown  to  be  made  of  any  hard  substance 
other  than  brass,  it  is  sufficient.  It  follows  that  a  plea  of  former  acquittal 
upon  a  charge  of  carrying  "brass  knuckles"  is  a  good  bar  to  a  subsequent 
prosecution  for  carrying  "knuckles  made  out  of  metal,  same  being  hard  sub- 
stance," the  facts  alleged  showing  that  defendant  could  have  been  convicted 
on  the  first  prosecution  for  carrying  the  knuckles  shown  to  have  been  carried 
on  the  second  triaL    Morrison  v.  State,  392. 

Vomication. 

1.  Where  an  information  for  fornication  charged  the  offense  as  habitual  carnal 

'  intercourse  without  the  living  together  of  the  parties,  it  was  necessary  to 
prove  the  offense  as  alleged;  and  the  court,  in  defining  the  offense,  and  in 
applying  the  law  to  the  facts,  should  have  included  the  element  of  "not 
living  together"  in  the  charge.    Miteihell  v.  State,  325. 

2.  On  a  trial  for  fornication,  where  one  of  the  parties  testified  on  the  trial,  a 

charge  that  the  defendant  could  not  be  convicted  upon  the  unsupported  evi- 
dence of  the  accomplice,  was  insufficient.  The  court  should  have  instructed 
the  jury  that  before  they  could  convict  defendant  it  must  appear  that  the 
accomplice  was  corroborated  by  other  testimony.  And  should  also  have  de- 
fined to  the  jury  the  nature  of  the  corroborative  testimony  required,  and 
especially  so,  where  the  charge,  as  given,  was  excepted  to  and  a  special  in- 
struction properly  presenting  that  issue  was  requested.    Id. 

3.  On  a  trial  for  fornication,  proof  that  the  woman  involved  in  the  case  had  had 

carnal  intercourse  with  other  parties  than  defendant,  would  not  tend  to 
establish  that  defendant  did  not  fornicate  with  her,  but  would,  on  the  other 
hand,  tend  to  corroborate  the  State's  case,  and  was  irrelevant  and  imma- 
terial.   Rodes  V.  State,  328. 

Gaming.    See  Perjury,  11,  12;  CHminal  Prosecution,  1. 

Oiving  Away  Whisky  on  Election  Day. 

I.  On  a  prosecution  for  giving  away  whisky  at  a  voting  precinct  on  election  day, 
the  indictment  is  sufficiently  definite  as  to  the  day  if  it  designates  the  day 
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BM  election  day.  The  proof  must  show  the  day  and  that  it  was  an  election 
day.    Keith  v.  State,  678. 

2.  The  offense  of  giving  away  whisky  on  election  day  is  not  dependent  upon  the 

intent  with  which  it  was  given.  And  defendant  is  not  entitled  to  prove  that 
he  did  not  give  the  whisky  for  the  purpose  of  influencing  the  action  of  the 
party  to  whom  it  was  given  at  said  election.    Id. 

3.  The  doctrine  as  to  accomplices  and  accomplice  testimony  does  not  arise  in  a 

case  of  giving  away  whisky  on  election  day.  The  party  to  whom  the  whisky 
is  given  is  not  an  accomplice.    Id. 

4.  On  a  trial  for  giving  away  whisky  on  election  day,  it  is  not  essential  to  a  con- 

viction that  defendant  should  be  shown  to  be  the  owner  of  the  whisky.  It  is 
sufficient  if  the  defendant  exercises  control  over  the  whisky  and  gives  it 
away.    Id, 

Grand  Jnry. 

1.  An  indictment  for  theft  of  a  horse,  which  alleged  that  it  was  "taken  from  the 

possession  of  a  Mexican,  whose  name  is  Jose,  but  whose  surname  is  to  the 
grand  jury  unknown,  and  could  not  be  ascertained  after  diligent  inquiry,*' 
etc.,  was  sufficient;  but  it  devolved  upon  the  State  the  burden  to  prove  the 
diligent  inquiry  by  the  grand  jury  to  ascertain  the  surname  of  the  owner. 
Shockley  v.  i^tate,  458. 

2.  Where  it  was  made  to  appear  that  one  of  the  principal  witnesses,  who  was  be- 

fore the  grand  jury,  knew  the  alleged  owner  of  the  horse,  who  had  worked 
for  him  on  his  ranch,  and  knew  his  name  and  could  have  given  the  grand 
jury  his  full  name  had  they  asked  him,  which  they  did  not  do,  and  said  wit- 
ness lived  only  twenty-five  miles  from  the  town  where  the  grand  jury  was  in 
session,  and  could  have  been  recalled  before  them  had  they  sent  for  or  issued 
process  for  him;  Held,  inexcusable  negligence,  and  that  the  evidence  failed 
to  support  the  allegations  in  the  indictment  and  was  insufficient  to  support 
the  verdict  and  judgment.    Id. 

Gunshot  Wounds.    See  Noneaperi  Evidence. 

Habeas  Corpus. 

1.  A  habeas  corpus  proceeding  for  the  custody  of  minor  children  is  a  civil  action, 

and  the  Ck>urt  of  Criminal  Appeals  has  no  jurisdiction  of  appeals  in  this 
character  of  cases.    Telschek  v.  Fritsch,  43. 

2.  On  an  application,  by  habeas  corpus,  for  bail  in  a  capital  case,  the  burden  of 

proof  to  establish  the  fact  that  the  proof  is  not  evident,  is  not  upon  relator. 
Et  Parte  Nctoman,  164. 

3.  By  section  11,  Bill  of  Bights  of  the  Constitution,  it  is  declared,  that  "all  pris- 

oners shall  be  bailable  by  sufficient  sureties,  unless  for  capital  offenses  where 
the  proof  is  evident."  Held,  the  general  rule  is  in  favor  of  bail;  the  excep- 
tion is  stated  and  is  in  favor  of  the  State,  and  the  party  relying  upon  the 
exception  must  prove  it.    Id. 

4.  Through  great  caution,  section  11,  Bill  of  Rights,  also  declares  that  "this  pro- 

vision shall  not  be  so  construed  as  to  prevent  bail,  after  indictment  found, 
upon  the  examination  of  the  evidence  in  such  manner  as  may  be  prescribed  by 
law."  The  Legislature  has  never  prescribed  how  the  examination  shall  be 
conducted,  but  in  reason,  under  the  constitutional  provision,  the  indictment 
itself  does  not  establish  the  guilt  of  defendant  of  a  capital  felony,  riHuch  less 
the  fact  that  the  proof  is  evident  of  such  fact,  and  it  devolves  upon  the  State, 
first,  to  introduce  its  evidence  to  establish  that  fact  before  relator  is  required 
to  introduce  his  testimony.  Overruling  on  this  point  Ex  Parte  Smith,  23 
Texas  Crim.  App.,  100.    Id. 

5.  The  rule  of  procedure  above  stated  is  not  to  be  affected  by  Code  of  Criminal 

Procedure,  article  199,  which  guarantees  to  a  relator  in  such  cases  the  right 
to  open  and  conclude  the  argument  on  the  trial.    Id. 

6.  Where  a  female  defendant  under  the  age  of  16  years  was  found  guilty  of  mur- 

der in  the  second  degree,  and  the  verdict  assessed  her  imprisonment  in  the 
reformatory,  but  the  court  entered  up  judgment  imprisoning  her  in  the 
penitentiary.  Held,  the  law  excludes  females  from  the  reformatory,  and  the 
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verdict  was  unauthorized,  and  the  court  properly  treated  that  portion  of  it 
as  surplusage  and  awarded  her  punishment  in  the  penitentiary;  and  the  judg- 
ment not  being  void,  the  writ  of  habeas  corpus  could  not  be  availed  of  by 
defendant.    Eof  Parte  Mathews,  617. 

Handwriting. 

1.  An  expert  is  not  required  to  have  any  particular  degree  of  knowledge  or  skill 

as  to  handwriting,  and  ordinarily,  bankers,  bank  cashiers,  and  clerks  of  courts 
are  competent  to  testify  on  questions  of  handwriting.  If  it  appear  that  the 
witness  has  any  claims  at  all  to  the  title  of  expert,  an  appellate  court  will 
not  reverse  because  his  experience  is  not  sufficiently  special.  Of  course  the 
witness  must  show  some  special  skill  as  an  expert  before  his  testimony  would 
be  received,  and  unless  this  is  shown,  the  appellate  court  will  reverse. 
Bratt  17.  State,  121. 

2.  Where  the  expert  witnesses  not  only  show  themselves  conversant  with  the  sub- 

ject of  handwriting  involving  the  genuineness  of  signatures,  but  in  addition 
thereto,  show  that  they  have  some  knowledge  of  defendant's  handwriting, 
they  are  competent  to  testify  as  experts  upon  the  question  of  his  hand- 
writing.   Id. 

House  of  Correction  and  Bef ormatory.    See  JadQment,  3. 

1.  On  a  trial  for  burglary,  where  the  court,  in  effect,  instructed  the  jury,  that  if 

they  found  defendant  guilty  they  would  imprison  him  in  the  penitentiary* 
provided,  that  if,  by  their  verdict,  they  found  that  he  was  not  more  than 
sixteen  years  of  age  and  the  punishment  they  assessed  was  imprisonment  for 
five  years  or  less,  then  they  might  confine  him  in  the  house  of  correction  or 
reformatory  instead  of  in  the  penitentiary.  Held,  the  charge  was  correct  and 
was  not  obnoxious  to  the  objection  that  it  did  not  confine  the  jury  to  the  age 
of  defendant  at  the  time  of  the  trial — there  being  no  issue  as  to  defendant's 
age.    Roclut  v.  State,  69. 

2.  Where  a  case  involves  the  minority  of  a  defendant,  a  verdict,  failing  to  state 

the  age  of  defendant,  may  be  amended  by  the  jury  by  supplying  the  omis- 
sion and  returning  the  amended  verdict  into  court.    Id. 

Hypothetical  Case.    See  Insanity,  3,  Jt,  13-16;  Expert  Witness. 

Identification  of  Deceased. 

Our  statute,  Penal  Code,  article  654,  provides,  that  "no  person  shall  be  con- 
victed of  any  grade  of  homicide  unless  the  body  of  the  deceased,  or  portions 
of  it,  are  found  and  sulliciently  identified  to  establish  the  fact  of  the  death 
of  the  person  charged  to  have  been  killed."  This  statute  does  not  indicate 
the  character  of  testimony  by  which  the  identity  is  to  be  established.  Such 
identity  may  be  established  by  circumstantial  evidence,  provided  the  cir- 
cumstances leave  no  reasonable  doubt  of  the  fact.  If  only  mutilated  remains 
are  found,  it  should  clearly  appear  that  they  are  those  of  a  human  being, 
and  one  answering  to  the  age,  sex,  and  description  of  deceased.  And  identifi- 
cation may  also  be  facilitated  by  circumstances  surrounding  the  remains,  as 
apparel  and  articles  found  on  the  person.  See  facts  stated  in  the  opinion 
held  sufiicient  to  establish  the  identity  of  the  deceased.    Kugadt  v.  State,  681. 

Identity.    See  Evidence,  25,  ^6,  64. 

Impeachment  it  One's  Own  Witness.    See  Impeachment  of  Witness,  5. 

On  a  trial  for  aggravated-  assault  by  a  husband  upon  his  wife,  the  State  placed 
the  wife  upon  the  stand  as  a  witness,  and  she  denied  the  alleged  assault. 
Held,  the  State  conld  not  prove  its  case  by  original  testimony  showing  that 
she  had  made  contradictory  statements  outside  of  court.  A  party  can  only 
impeach  his  own  witness  where  the  witness  has  sworn  to  material  evidence 
injurious  to  the  party,  but  where  there  has  been  simply  a  failure  to  make 
proof  by  the  witness,  the  witness  can  not  be  impeached  by  contradictory 
statements.    Dunagain  v.  State,  614. 
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Impeachment  of  Defendant  as  Witness.    See  Defendant  as  Witness,  1, 

Impeachment  of  Witness. 

1.  A  witness  can  not  be  impeached  by  proof  of  contradictory  statements  aa  to 

matters  which  are  hearsay  and  purely  collateral.    Mitchell  v.  State,  170. 

2.  In  order  to  entitle  a  defendant  to  impeach  a  witness  by  proof  of  certain  col- 

lateral matters  which  might  tend  to  show  the  witness'  prejudice  against  de- 
fendant, a  predicate  should  first  be  laid  by  asking  the  witness  himself  as  to 
his  prejudice;  and,  if  he  denied  it,  then  call  his  attention  to  the  particular 
collateral  matter  supposed  to  manifest  such  prejudice,  thereby  giving  him 
an  opportunity  for  explanation.  It  is  incompetent  to  prove  such  collateral 
matter  by  independent  testimony  where  a  proper  predicate,  as  above  indi- 
cated, has  not  been  laid.    Id. 

3.  On  a  trial  for  robbery,  where  an  accomplice,  who  had  turned  State's  evidence, 

was  asked  if  he  did  not  make  certain  statements  before  the  grand  jury,  to 
which  he  replied,  that  *'he  probably  did  make  the  statements,  but  that  he 
did  not  know  what  he  did  testify  to  them,''  and  defendant  proposed  to  prove 
by  witnesses  and  by  the  grand  jury  book  that  he  did  make  the  imputed 
statements,  which  was  refused  by  the  court  upon  the  ground  that  the  facts 
did  not  authorize  the  impeachment  of  the  witnesses;  Held,  if  a  witness  does 
not  distinctly  admit  that  he  has  made  the  statements,  proof  may  be  given 
that  he  did  make  them.    Wyatt  v.  State,  256. 

4.  When  a  defendant  has  been  refused  the  right  to  use  certain  testimony  to  im- 

peach a  witness,  and  makes  this  ruling  of  the  court  one  of  the  grounds  for  a 
new  trial,  it  is  not  competent  to  controvert  this  ground  of  the  motion  by  an 
ex  parte  affidavit  of  the  supposed  impeaching  witness  contradicting  the  alle- 
gations which  it  had  been  proposed  to  prove  by  him.    Id. 

5.  Our  statute.  Code  of  Criminal  Procedure,  article  795,  does  not  require,  as  at  com- 

mon law,  that  before  a  party  could  impeach  his  own  witness  he  must  have 
been  surprised  by  the  testimony  of  said  witness;  but  it  is  clear  from  said  stat- 
ute that  if  the  testimony  of  the  witness  be  injurious  to  him  he  may  attack 
such  testimony  in  any  manner  except  by  proof  of  bad  character;  provided  the 
antecedent  circumstances  are  of  a  character  as  would  lead  defendant  to  be- 
lieve that  the  witness  could  not  perjure  himself,  and  this  even  though  the 
witness  may  have  told  defendant  that  he  would  testify  as  he  did.  Blake  v. 
State,  377. 

6.  A  witness  can  only  be  impeached  by  proof  of  contradictory  statements,  when 

he  has  testified  to  some  material  fact  about  which  it  is  proposed  to  contradict 
him.  A  witness  can  not  be  asked  after  he  has  testified  to  criminating  facta, 
whether  he  has  not  previously  said  the  defendant  was  not  guilty;  nor  can  he 
be  impeached  by  proof  as  to  how  he  narrated  the  circumstances  of  the  oc- 
currence to  a  third  party,  where  the  witness  had  testified  as  to  no  such 
facts,  but,  on  the  contrary,  testified  to  facts  showing  that  she  was  not  pres- 
ent at  the  particular  time  spoken  of,  and  could  not,  and  did  not,  know  per- 
sonally the  facts  as  it  was  proposed  to  prove  she  had  previously  narrated 
them.    Taiflor  v.  State,  552. 

7.  On  a  trial  for  assault  and  battery,  it  is  not  competent  for  defendant  to  prove 

that  the  principal  State's  witnesses  were  prostitutes;  nor  was  such  testimony 
competent  to  impeach  said  witnesses.    McCray,  alias  Rosson,  v.  State,  609. 

8.  While  a  witness  on  his  own  cross-examination  can  be  interrogated  as  to  mat- 

ters which  involve  moral  turpitude,  yet  he  can  not,  on  such  cross-examina- 
tion, be  contradicted  or  impeached  as  to  such  matters,  nor  can  other  wit- 
nesses be  called  originally  to  prove  such  matters  against  a  witness.    Id. 

9.  Where  a  witness  denies  that  he  approached  a  State's  witness  and  told  him  that 

defendant  was  a  particular  friend  of  his,  and  that  he  wished  the  witness 
would  be  as  light  on  defendant  as  possible;  that  he  would  never  lose  any- 
thing by  it;  Held,  it  was  admissible,  as  going  to  his  credit,  to  show  he  had 
made  the  statement  imputed  to  him.    Sims  v.  State,  637. 

Imperfect  Self-Defense.    See  Self-Defense,  2. 

Inalienable  Bights.    See  Rights,  Privileges,  and  Immunities. 
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Indictment.    See  Information. 

1.  An  indictment  for  swindling,  which  alleged  that  the  fraudulent  representatioim 

were  made  to  one  C,  and  that  he  was  the  owner  of  the  money  obtaiaed, 
and  that  he  was  the  owner  of  Jones  County  Bank,  sufficiently  alleges  that 
the  party  swindled  was  an  individual;  and  it  was  unneceBsary  to  allege  that 
the  bank  was  a  corporation,  a  joint  stock  company,  or  a  copartnership. 
Nasets  v.  State,  32  S.  W.  Rep.,  606,  distinguished.    Faulk  v.  State,  77. 

2.  Where,   in  connection  with  the  allegation  of  the  false  pretenses,  it  was  al- 

leged in  the  indictment  that  defendant  "did  then  and  there  induce  the  said 
C.  to  exchange  his  said  three  hundred  dollars  in  money  for  a  draft,"  etc.: 
Held,  this  was  a  distinct  allegation  of  an  exchange  of  property,  and  was  suf- 
ficient.   Id, 

3.  The   indictment   charged,   that   appellant   received  $300   upon   a  worthless    or 

fraudulent  draft  for  that  amount  upon  a  foreign  bank.  The  proof  was,  that 
defendant  represented  that  he  had  $300  in  the  foreign  bank;  the  prosecutor 
agreed  to  collect  the  same.  Defendant  drew  the  draft  for  $300,  but  the 
prosecutor  only  gave  him  $25  in  money  and  entered  up  $275  to  his  credit, 
giving  him  a  certificate  of  deposit  for  that  amount;  and  in  a  day  or  so  there- 
after paid  a  check  drawn  by  defendant  for  $12.50,  the  total  amount  received 
by  defendant  being  $37.50.  Held,  the  proof  was  of  a  character  to  demand 
of  the  trial  court  a  charge  to  the  effect  that,  if  the  $300  was  not  absolutely 
and  unconditionally  transferred  from  defendant  to  the  prosecutor,  but  the 
transaction  was  merely  a  collection  and  an  advance  by  prosecutor  of  the 
money,  less  than  $50«  to  defendant,  that  then  the  defendant  could  only  be 
convicted  of  a  misdemeanor.    Id. 

4.  Where  an  indictment  contains  two  counts,  one  for  burglary,  which  is  a  felony, 

and  one  for  receiving  stolen  property  worth  $4,  which  is  a  misdemeanor,  and 
the  verdict  of  the  jury  acquitted  the  defendant  of  the  burglary,  bvt  found 
him  guilty  upon  the  second  count  of  receiving  stolen  property  worth  $4;  and 
judgment  was  rendered  accordingly;  Held,  the  judgment  was  erroneous.  The 
District  Court  could  not  acquire  jurisdiction  of  the  separate  and  distinct 
misdemeanor  offense,  for  receiving  stolen  property,  simply  by  reason  of  the 
fact  that  burglary  had  been  charged  in  another  count  in  the  same  indictment. 
Rohlea  V.  State,  SI. 

5.  Where  an  indictment  charges  a  felony  and  a  separate  and  distinct  misdemeanor 

in  separate  counts,  the  acquittal  of  the  felony  ends  the  jurisdiction  of  the 
district  court.    Id. 

6.  But  where  an  indictment  charges  a  felony,  consisting  of  lesser  degrees,  the  dis- 

trict court  would  retain  its  jurisdiction,  and  could  render  judgment,  though 
the  offense  established  was  a  misdemeanor.  In  such  case,  the  averments  in 
the  indiotment  showing  a  lelony  will  alone  confer  the  jurisdiction  upon  the 
district  court.    Id. 

7.  Our  Constitution  and  laws  provide,  that  all  indictments  shall  contain  the  nature 

and  cause  of  the  accusation  against  accused;  and,  unless  the  statute  contain, 
in  its  phraseology,  all  of  the  essential  elements  of  the  offense,  it  is  not  suf- 
ficient merely  to  follow  the  language  of  the  offense.  The  rule,  that  to  follow 
the  language  of  the  statute  is  sufficient,  only  applies  to  offenses  which  are 
complete  within  themselves  when  the  acts  set  out  in  the  statute  are  done  and 
performed.    McAfee  v.  State,  124. 

8.  No  intendment  should  be  indulged  to  help  out  a  failure  to  allege  an  essential 

matter  in  the  indictment,  but  every  traversible  fact  must  be  charged.    Td. 

tt.  In  bigamy,  the  second  marriage,  which  is  the  inhibited  act,  is  not  necessarily 
criminal.  Its  criminality  depends  upon  the  collateral  or  extrinsic  fact  that  a 
former  marriage  has  taken  place,  and  that  the  first  husband  or  wife  is  alive 
at  the  time  of  the  alleged  polygamous  marriage.  The  statute,  therefore,  is 
not  in  itself  completely  descriptive  of  the  offense,  and  for  the  indictment 
simply  to  follow  the  language  of  the  statute  is  not  sufiicient.    Id. 

10.  In  an  indictment  for  bigamy,  while  it  is  not  necessary  to  allege  with  particu- 
larity the  place  where,  and  by  whom,  the  former  marriage  was  performed, 
still,  in  order  to  be  sufficient,  the  indictment  must  distinctly  aver  9  former 
marriage.  It  must  allege  the  name  of  the  former  wife  or  husband  and  the 
subsequent  marriage  on  which  the  prosecution  is  based.  The  allegation  that 
the  accused  (a  married  woman)  "then  and  there  having  a  husband  then  liv- 


Digitized  by  LjOOQiC 


Index.  753 

Jjidictrntnt—cantinued. 

ing,"  U  insufficient  to  allege  a  former  marriage;  and  such  an  indictment  is 
fatally  defective.    Overruling  Watson  v.  SUte,  13  Texas  Crim.  App.,  76.    Id. 

11.  An  indictment  for  a  fraudulent  conversion  by  a  bailee  brought  under  provisions 

of  article  877  of  the  Penal  Code,  to  be  sufficient,  must  directly  and  affirma- 
tively allege  a  bailee  of  the  owner  and  that  the  property  was  hired  or  bor- 
rowed under  a  contract  made  by  defendant  with  the  owner  or  hirer.  See  the 
opinion  for  an  indictment  held  fatally  defective  for  want  of  such  a  direct  al- 
legation.   Smith  17.  8tate,  232. 

12.  See  an  indictment,  held  sufficient,  fcfr  breaking  into  a  jail  for  the  purpose  of 

effecting  the  escape  of  a  person  therein  confined.    Starks  v.  State,  233. 

13.  An  indictment  for  a  nighttime  burglary  of  a  public  school  building  with  intent 

to  commit  theft,  properly  alleged  ownership  in  the  janitor  of  the  building, 
who  had  charge  and  control  of  the  building  and  its  contents  from  4  o'clock 
p.  m.  of  each  day  until  8  o'clock  a.  m.  of  the  next  day,  though  the  property 
taken  was  school  books  belonging  to  the  pupils.    Lamater  v.  State,  249. 

14.  The  time  for  a  defendant  to  suggest  his  true  name  and  move  the  court  and 

have  the  prosecution  proceed  against  him  in  his  true  name,  is  when  he  is 
arraigned.  If  it  is  not  then  done,  by  express  provision  of  article  548,  Code 
of  Criminal  Procedure,  the  name  by  which  he  is  indicted  shall  be  taken  as 
his  true  name,  and  he  shall  not  thereafter  be  allowed  to  deny  the  same  by 
way  of  defense.  Such  a  suggestion  comes  too  late  after  arraignment,  and  a 
plea  of  not  guilty.  Following  Wilcox  v.  State,  31  Texas,  686.  Henry  v.  State, 
306. 

15.  An  indictment  for  disturbance  of  religious  worship  is  fatally  defective  which 

does  not  allege  that  the  congregation  disturbed  "were  conducting  themselves 
in  a  lawful  manner."  An  allegation  that  they  had  ''assembled  for  religious 
worship  in  a  lawful  manner,"  does  not  meet  the  requirement  of  the  sfafute. 
Article  193,  Penal  Code.    Kizzia  v.  State,  319. 

16.  Where  an  indictment  for  forgery  alleged,  in  the  purport  clause,  that  the  in- 

strument declared  on  was  forged  by  a  false  indorsement  purporting  to  be  the 
act  of  ''Wm.  M.  Cook,  Jr.,"  and  the  instrument  as  set  out  in  the  tenor  clause 
showed  the  indorsement  to  be  "Wm.  Cook  per  Wm.  M.  Cook,  Jr.,  W.  L. 
Thulemeyer."— Held,  a  fatal  variance.     Thulemeifer  «.  State,  349. 

17.  See  opinion  for  the  charging  part  of  an  indictment  for  libel,  which  the  court 

holds  is  amply  sufficient  in  its  allegations,  even  without  the  innuendoes  used, 
to  impute  to  the  street  car  conductors  of  the  city  of  6.,  acts  disgraceful  to 
them  as  members  of  society,  and  the  natural  consequence  of  which  was  to 
bring  them  into  contempt  among  honorable  persons.    Jones  v.  State,  364. 

18.  An  indictment  for  violation  of  local  option  to  be  sufficient  must  allege  that  the 

sale  took  place  in  the  prohibited  territory  in  which  local  option  was  in  force. 
To  simply  allege  that  the  sale  took  place  "in  the  justice  of  the  peace  number 
one"  is  insufficient.    Williama  v.  State,  377. 

19.  Where  there  is  doubt  about  how  the  death  was  produced,  it  is  well  to  put 

every  means  suggested  by  proof  in  the  indictment,  and,  if  proof  be  made  of 
any  one  of  the  means  alleged,  it  is  unnecessary  to  prove  them  all.  Burt  v. 
State,  2ff7. 

20.  An  indictment  for  theft  of  a  horse,  which  alleged  that  it  was  "taken  from  the 

possession  of  a  Mexican,  whose  name  is  Jose,  but  whose  surname  is  to  tbe 
grand  jury  unknown,  and  could  not  be  ascertained  after  diligent  inquiry," 
etc.,  was  sufficient;  but  it  devolved  upon  the  State  the  burden  to  prove  the 
diligent  inquiry  by  the  grand  jury  to  ascertain  the  surname  of  the  owner. 
Shockley  v.  State,  458. 

21.  Where  it  was  made  to  appear  that  one  of  the  principal  witnesses,  who  was  be- 

fore the  grand  jury,  knew  the  alleged  owner  of  the  horse,  who  had  worked 
for  him  on  his  ranch,  and  knew  his  name  and  could  have  given  the  grand 
jury  his  full  name  had  they  asked  him,  which  they  did  not  do,  and  said  wit- 
ness lived  only  twenty-five  miles  from  the  town  where  the  grand  jury  was  in 
session,  and  could  have  been  recalled  before  them  had  they  sent  for  or  issued 
process  for  him;  Held,  inexcusable  negligence,  and  that  the  evidence  failed 
to  support  the  allegations  in  the  indictment  and  was  insufficient  to  support 
the  verdict  and  judgment.  Jd. 
38  Texas  Crim.  App.— 48 
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22.  An  indictment  which  charges  a  rape  by  fraud  in  personating  the  husband,  in 

order  to  be  sufficient,  must  allege  that  the  injured  female  is  a  married  woman 
and  not  the  wife  of  defendant.  And,  while  it  is  not  necessary  to  allege  the 
name  of  her  husband,  it  would  be  the  better  practice  to  do  so.  Payne  v 
State,  494. 

23.  An  indictment  for  assault  with  intent  to  rape  is  not  duplicitous  because  it 

closed  with  the  expression,  "by  then  and  there,  without  the  consent  of  the 
said  Mrs.  L.,  attempting,  by  force,  threats,  and  fraud,  to  have  carnal  knowl- 
edge of  her,  the  said  Mrs.  L."    Oxaheer  v.  State,  499. 

24.  An  indictment  for  perjury,  based  upon  the  testimony  of  a  witness  before  the 

grand  jury  with  reference  to  gaming  transactions,  is  too  indefinite  and  un- 
certain as  to  time,  which  alleged  that  the  said  witness  was  interrogated  as 
to  any  card  playing  at  a  certain  place  in  the  fall  of  1896,  in  September,  Oc- 
tober, and  November,  or  at  any  time  from  the  1st  day  of  December,  1896,  ta 
the  15th  day  of  March,  1897.    McMurtry  v.  State,  521. 

25.  An  indictment  for  perjury  of  a  witness  before  a  grand  jury,  to  be  sufficient^ 

should  show  that  the  questions  put  to  the  witness  directed  his  attention  to 
some  particular  transaction  as  well  as  the  time,  place,  and  sufficient  of  the 
circumstances  as  to  constitute  a  predicate  for  the  impeachment  of  the  wit- 
ness if  occasion  should  call  for  his  imi)eachment.  If  the  answers  could  not 
constitute  a  predicate  for  impeachment  of  the  witness,  it  ought  not  to  be 
sufficient  to  constitute  a  basis  for  a  conviction  for  perjury.    Id. 

26.  An  indictment  for  perjury,  based  upon  the  testimony  of  a  witness  before  the 

grand  jury  with  regard  to  card  playing,  should  not  only  allege  the  time  at 
which  the  unlawful  card  playing  took  place,  but  should  also  allege  the  name 
of  some  person  other  than  defendant  who  played  at  such  game.    Id. 

27.  An  indictment  for  perjury,  based  upon  the  testimony  of  a  witness  before  the 

grand  jury  with  regard  to  unlawful  card  playing,  is  insufficient  which  simply 
alleged,  that  the  game  was  played  *'in  a  room  over  Benson's  saloon,  in  the 
city  of  H."  The  word  "saloon"  is  not  tantamount  to  "a  house  for  retailing 
spirituous  liquors;"  and  the  indictment  should  have  more  clearly  shown  that 
said  room  was  attached  to  a  place  for  retailing  spirituous  liquors.    Id. 

28.  A  general  rule  is,  that  where  there  are  a  number  of  counts  in  an  indictment^ 

some  good  and  some  bad,  a  general  verdict  will  be  applied  to  any  good  count 
which  is  supported  by  the  evidence.  But  this  is  not  the  rule  where  a  pre- 
liminary motion  to  quash  the  indictment  was  overruled  when  it  should  have 
been  sustained  as  to  certain  defective  counts.  In  this  last  character  of  case^ 
a  charge  which  submitted  all  the  counts  will  constitute  error  where  the  ver- 
dict is  general.    Id. 

29.  An  indictment  for  perjury,  based  upon  the  testimony  before  a  grand  jury  as 

to  unlawful  card  playing,  must  allege  that  the  testimony  given  by  the  de- 
fendant on  the  issues  presented  was  material.  An  allegation,  "that  it  be- 
came and  was  a  material  matter  of  inquiry  before  said  grand  jury  whether  "at 
the  time  and  place  laid  in  the  indictment  defendant  played  at  a  game  with 
cards,"  is  not  sufficient.    Id. 

30.  An  indictment  for  perjury  by  a  witness  before  the  grand  jury,  with  regard  to 

gaming  in  an  outhouse,  which  alleged  that  it  became  and  was  a  material  in- 
quiry whether  the  defendant  "had  seen  a  game  played  with  cards  in  a  cer- 
tain house  situated  in  the  town  of  Q.,  in  Hunt  County,  on  or  about  the  3d 
day  of  October,  1896,  where  people  did  then  and  there  resort;"  Held,  the  in- 
dictment was  insufficient;  the  particular  outhouse  should  have  been  stated^ 
and,  moreover,  the  assignment  should  have  further  stated  and  named  some 
of  the  parties  involved  in  the  supposed  game  of  cards  inquired  about  in 
order  to  identify  the  transaction.  Following  McMurtry  v.  State,  ante,  p.  521. 
Biggins  v.  State,  539. 

31.  There  is  a  fatal  variance  between  the  purport  and  tenor  clauses  of  an  indict- 

ment for  forgery  where  the  former  alleges  that  the  instrument  purported  to 
be  the  act  of  a  corporation,  and  the  instrument  as  set  forth  in  the  tenor 
clause  showed  it  was  signed  bj'  the  president  and  secretary  of  the  corpora- 
tion as  such  officers.  If  a  purport  clause  is  inserted  (which  is  not  required) 
in  an  indictment  for  forgery,  it  must  describe  the  instrument  accurately. 
Millsaps  V.  State,  570. 
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32.  An  indictment  or  information  for  selling  or  keeping  open  a  place  of  business  for 

traffic  on  Sunday  may  charge  both  modes  of  violation,  and  it  is  not  necessary 
that  they  should  be  set  out  in  different  counts,  nor  is  the  State  bound  to 
elect  upon  which  count  or  allegation  it  will  proceed— the  offenses  being  mis- 
demeanors.   Broum  v.  State,  597. 

33.  Duplicity  consists  in  alleging  in  one  count  separate  and  distinct  felonies;   the 

rule  never  applies  to  allegations  of  the  different  phases  of  the  same  misde- 
meanor.   Id. 

34.  An  indictment  for  forgery  of  a  United  States  postal  money  order,  which  al- 

leged the  date,  amount,  place  of  procurement,  place  of  pajrment,  and  name 
of  payee,  and  alleged  that  a  copy  of  the  same  could  not  be  given,  but  gave 
the  number  of  the  order  and  alleged  that  a  better  description  could  not  be 
given.  Held,  insufficient.  The  indictment  should  have  set  out  the  postal 
order  by  a  substantial  copy.    Pierce  v.  State,  604. 

35.  Where  an  indictment  for  forgery  alleged  that  the  accused  forged  a  postal  money 

order,  the  proof  should  have  shown  that  he  personated  the  postmaster  and 
executed  the  order;  proof  that  he  forged  the  name  of  the  payee  -to  a  receipt 
on  the  order  and  obtained  the  money  thereon  did  not  respond  to  the  alle- 
gations charging  the  offense;  and  there  was  a  complete  and  fatal  variance  be- 
tween the  allegation  and  proof.     Id. 

36.  Evidently  article  727,  Penal  Code,  intended  something  more  in  an  indictment 

for  libel  than  the  bare  statement  that  defendant  had  published  certain  libel- 
ous matter  intended  to  injure  another,  and  then  set  out  in  haec  verba  a  masd 
of  printed  matter  assumed  to  be  libelous.  The  indictment,  to  be  sufficient, 
should  set  out  specifically  one  or  more  of  the  grounds  stated  in  the  statute^ 
«nd  with  such  certainty  as  that  defendant  may  be  put  upon  notice  and  come 
prepared  to  meet  the  particular  libel  whioh  he  is  called  upon  to  answer. 
Byrd  v.  State,  630. 

37.  As  to  the  date  of  the  offense,  the  indictment  is  sufficient  if  it  alleges  that  It 

was  committed  "on  or  about"  a  certain  named  day.    Keith  v.  State,  678. 

38.  On  a  prosecution  for  giving  away  whisky  at  a  voting  precinct  on  election  day^ 

the  indictment  is  sufficiently  definite  as  to  the  day  if  it  designates  the  day 
as  election  day.  The  proof  must  show  the  day  and  that  it  was  an  election 
day.    Id. 

Information. 

1.  If  an  information,  for  unlawfully  carrying  a  pistol  into  a  ballroom,  be  de- 

fective for  want  of  an  allegation,  "that  people  were  then  and  there  assem- 
bled," etc.,  the  allegation  that  it  was  carried  into  a  ballroom  may  be  rejected 
as  surplusage  and  the  information  be  still  good  for  unlawfully  carrying  the 
pistol.    Lomax  v.  State,  318. 

2.  Where  an  information  in  one  single  count  charges  defectively  a  higher  offense, 

which  includes  a  lower  offense  which  is  sufficiently  charged,  the  court,  in 
its  charge  to  the  jury,  should  limit  them  to  the  consideration  of  the  lesser 
offense  only,  and  it  is  error  to  charge  as  to  the  greater  which  is  defectively 
alleged,  and  such  error  is  especially  reversible  where  the  verdict  of  the  jury 
leaves  it  uncertain  as  to  which  of  the  offenses  defendant  was  found  guilty.  Id. 

3.  Among  other  statutory  requirements  for  an   information,  "it  must  appear  to 

have  been  presented  by  the  proper  officer."  Held,  that  an  information  which 
recited  that  S.,  county  attorney  of  M.  County,  "upon  the  affidavit  of  R., 
hereto  attached  and  made  a  part  hereof,  and  in  behalf  of  the  State  presents," 
etc.,  is  in  substantial  compliance  with  the  statute.  Overruling  Thompson  v. 
State,  15  Texas  Criminal  Appeals,  39.    Arbuthnot  v.  State,  509. 

4.  An  information  or  indictment  brought  under  articles  430  and  432  of  the  Penal 

Code,  for  the  manufacture  and  offer  of  sale  of  an  adulterated  article  of  food, 
to  be  sufficient,  should  allege  the  article  with  which  it  was  adulterated. 
And  where  it  was  alleged  that  flour  was  the  article  adulterated,  and  the 
proof  showed  that  it  was  adulterated  by  being  mixed  and  intermingled  with 
corn  meal.  Held,  the  information  should  have  alleged  that  the  flour  was 
adulterated  with  a  certain  portion  of  corn  meal,  and  that  said  meal  was  a 
substance  which  did  reduce  and  lower  or  injuriously  affect  the  quality  of 
the  flour;  or  it  should  have  alleged  that  the  flour  was  adulterated  with  meal. 
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which  was  an  inferior  or  cheaper  substance  than  the  flour  with  which  it 
was  mixed.    Dorsey  v.  State,  527. 

Insanity. 

1.  Our  statute  relating  to  insanity  produced  by  the  recent  use  of  intoxicating 

liquors  does  not  prescribe  a  rule  for  insanity  produced  by  cocaine  or  mor- 
phine. If  a  party  is  rendered  insane  by  the  voluntary  recent  use  of  cocaine 
and  morphine  to  the  extent  that  he  did  not  understand  the  nature  and 
quality  of  the  act  he  was  doing  and  was  incapable  of  forming  the  intent,  he 
could  not  be  guilty  of  an  assault  with  intent  to  murder.  Edwards  v.  State, 
386. 

2.  It  is  a  correct  legal  principle,  that  where  there  is  insanity,  produced  by  other 

causes  in  conjunction  with  the  recent  use  of  intoxicating  liquor,  an  act,  done 
in  such  a  state  of  mind  can  not  be  attributed  solely  to  the  recent  use  of 
'  intoxicating  liquors.    Id.  • 

3.  On  the  trial  of  an  issue  of  insanity  in  a  criminal  case,  the  rules  of  procedure 

in  the  examination  of  medical  experts  is,  that  counsel  may  embrace,  m  hypo- 
thetical questions,  such  facts  as  he  may  deem  established  by  the  evidence, 
and  if  opposing  counsel  does  not  think  all  the  facts  established  are  in- 
cluded in  such  questions,  he  may  include  them  in  questions  propounded  on 
cross-examination.  The  facts  embraced  in  the  hypothetical  question  may  as- 
sume the  existence  of  any  state  of  facts  which  the  evidence  fairly  tends  to 
justify.  And  it  seems  that  such  question  is  not  improper  because  it  includes 
only  a  part  of  the  facts  in  evidence.  Where  the  expert  has  not  heard  the 
evidence,  each  side  has  the  right  to  the  opinion  from  the  witness  upon  any 
hypothesis  reasonably  consistent  with  the  evidence;  and  if  meagerly  presented 
in  the  examination  on  the  one  side,  it  may  be  fully  presented  b}'-  the  other, 
the  whole  examination  being  within  the  control  of  the  court,  whose  duty  it 
is  to  see  that  it  is  fairly  and  reasonably  conducted.  See  infra  paragraphs  13^ 
14,  15,  16.    Burt  v.  State,  397. 

4.  On  a  trial  for  murder,  where  the  counsel  for  the  State  submitted  a  hypo- 

thetical case  upon  which  the  medical  expert  gave  his  opinion  that  defendant 
was  sane,  whereupon  said  counsel  submitted  a  case  based  upon  all  of  the 
evidence,  to  which  the  expert  answered,  that  in  his  opinion  defendant  was 
sane;  and  defendant's  counsel  then  submitted  his  hypothetical  case,  upon 
which  the  expert  gave  it  as  his  opinion  that  defendant  was  insane;  Held, 
that  the  contention  of  defendant,  that  no  opinion  of  the  expert  upon  the 
first  case  stated  by  the  prosecution  was  legitimate,  and  that  no  opinion  of 
the  expert  was  legitimate  or  admissible  until  a  full  case  had  been  submitted; 
and  that  the  admission  of  the  opinion,  as  to  the  first  supposed  case,  was 
error  for  which  the  judgment  should  be  reversed,  is  not  maintainable  under 
the  circumstances  shown,  because  a  case  based  upon  all  the  evidence  was  af- 
terwards in  fact  presented  to  the  expert  by  counsel  for  the  defendant  as 
well  as  counsel  for  the  State,    fd. 

5.  On  a  trial  for  murder,  the  nonexpert  opinion  of  a  witness  as  to  defendant's 

sanity  at  a  particular  time,  baaed  upon  a  business  transaction  he  had  with 
defendant  a  few  days  prior  to  the  homicide,  is  admissible  where  the  witness 
detailed  at  length  the  facts  transpiring  at  that  time  upon  which  he  based 
his  opinion.    Id, 

6.  On  an  issue  of  insanity,  medical  books  can  not  be  introduced  in  evidence,  nor 

can  an  expert  w^itness  be  permitted  to  testify  as  to  statements  made  therein; 
and  it  is  clearly  inadmissible  to  permit  the  reading  of  such  books  or  excerpts 
from  standard  books  of  that  character  by  .counsel  in  explanation  or  elabora- 
tion of  his  argument.    Id. 

7.  On  a  trial  for  murder,  where  evidence  has  been  introduced  in  behalf  of  de- 

fendant of  his  manner,  appearance,  and  demeanor  during  the  trial  as  evidence 
of  insanity  at  that  time,  it  was  clearly  competent  to  permit  a  medical  ex- 
pert to  testify  that  the  defendant  was  simulating,  where  the  witness,  in  ad- 
dition to  being  an  expert,  testified  that  he  had  carefully  observed  the  de- 
fendant and  his  demeanor  during  the  trial,  which  had  lasted  about  seven 
days.    Id. 

8.  Where  defendant  had  offered  in  evidence  his  appearance  and  manner  of  corn- 
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ing  in  and  going  out  of  the  courtroom,  it  was  not  error,  upon  the  question  a^ 
to  whether  or  not  he  was  simulating  insanity,  to  permit  a  witness  to  testify 
that  defendant  had  struck  his  head  against  a  window  frame  as  he  passed 
through  the  window  the  day  before,  and  that  it  was  the  only  time  he  had 
done  so  in  the  many  times  he  had  passed  through  said  window  during  the 
trial.    Id, 

0.  A  minister  of  the  gospel,  who  has  read  some  authors  upon  moral  and  intellec- 

tual science,  but  nothing  upon  insanity  or  medical  jurisprudence,  is  not  an 
•expert  nor  qualified  to  give  an  opinion  as  an  expert  upon  the  sanity  or  in- 
sanity of  a  defendant.    Id. 

10.  An  expert  may  base  his  opinion  of  the  sanity  or  insanity  of  a  defendant  based 

upon  the  actions  and  conduct  of  defendant  while  in  jail  and  although  de- 
fendant waa  unwarned.    Id. 

11.  Where  the  sheriff  having  the  defendant  in  his  custody  has  warned  him,  any- 

thing the  defendant  stated  to  him  is  admissible  in  evidence,  and  the  sheriff 
may  give  his  opinion  of  the  sanity  of  the  defendant,  based  upon  his  conversa- 
tions with  defendant,  and  facts,  acts,*  and  observations  of  and  concerning  the 
defendant.    Id. 

12.  On  an  issue  of  insanity,  the  burden  of  proof  is  on  the  defendant,  though  he 

is  not  required  to  prove  it  beyond  a  reasonable  doubt.    Id. 

13.  On  the  issue  of  insanity,   the  State  can  formulate  a  hypothetical  case  em- 

bracing such  facts  bearing  upon  the  question  of  sanity  as  it  deems  proper 
and  competent,  and  obtain  the  opinion  of  an  expert.  If  the  defendant  is 
not  satisfied  with  the  case  submitted  by  the  State,  he  has  the  privilege  of 
submitting  his  case  not  only  as  embraced  in  his  testimony,  but  upon  any  and 
all  testimony  introduced  on  the  trial;  and  if  he  is  denied  this  right  the  error 
would  be  patent.    Id. 

14.  In  stating  a  hypothetical  case  to  an  expert  witness,  the  State  is  not  bound  to 

include  all  the  testimony  bearing  upon  the  question  of  sanity  in  order  to 
obtain  a  legal  and  proper  answer  from  the  expert.  The  State  has  the  right 
to  submit  its  hypothetical  case,  and,  if  the  accused  is  not  satisfied  with  it,  he 
can  state  his  hypothetical  case.  See  opinion  for  a  review  of  authorities  and 
a  discussion  in  extenso  of  the  question.    Id. 

15.  If  one  side  fails  to  include  all  the  testimony  in  the  hypothetical  question,  the 

other  may  go  into  the  matter  fully  before  the  jury,  and  such  a  practice  is 
commended  by  the  authorities.  [Opinion  of  Davidson,  J.,  concurring  in  the 
result.]    Id. 

16.  The  true  rule  on  this  subject  is  simply  this:    When  the  issue  of  insanity  is 

gone  and  testimony  is  introduced  upon  that  question,  and  an  expert  is  intro- 
duced by  a  party  and  a  hypothetical  question  is  propounded  by  such  party 
to  such  witness,  he  should  embrace  in  such  hypothetical  question  all  the  facts 
that  have  been  developed  in  the  evidence  bearing  upon  that  issue  which  are 
not  incongruous,  and  which  are  not  disputed.  If  any  facts  are  incongruous 
or  are  disputed  by  him,  of  course  he  would  be  authorized  to  omit  such  facts; 
and  on  cross-examination  the  opposite  party  could,  if  he  saw  tit,  in  addition 
to  the  hypothetical  question  put  by  the  party  introducing  the  witness,  pro- 
pound a  hypothetical  case  of  his  own  and  add  thereto  such  other  facts  as 
may  be  omitted  by  the  opposite  party  which  might  occur  to  him  to  be  ma- 
terial. Either  party  should  be  authorized  to  propound  hypothetical  cases 
embracing  the  disputed  facts.  When  all  the  facts  in  evidence  bearing  upon 
the  issue  of  insanity  of  the  defendant  are  undisputed,  and  the  expert  is  ad- 
duced by  the  State  to  respond  to  a  hypothetical  question,  that  question  should, 
in  common  fairness,  embrace  all  the  facts.  [Hendbbson,  J.,  concurring  in 
the  result.]    Id. 

InBtructlons. 

1.  When  the  charge  of  the  court  is  sufficient  upon  any  given  issue,  there  is  no 

occasion  to  give  special  requested  instructions  upon  the  same  issue.  Wyatt  v. 
State,  256. 

2.  Where  the  court  has  fully  charged  upon  an  issue,  it  is  not  error  to  refuse  a 

requested  instruction  presenting  the  same  issue  in  another  form.  Rodes  v. 
State,  328. 
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3.  It  is  always  proper  to  refuse  a  special  requested  instruction  where  there  is  no 

evidence  to  authorize  it.    Arbuthnot  v.  State,  509. 

4.  Where  requested  instructions  are  refused,  and  the  action  of  the  court  in  re- 

fusing them  is  brought  forward  in  the  motion  for  new  trial,  this  will  re- 
quire a  consideration  of  the  matter  on  appeal.    Livingston  p.  State,  535. 

5.  Where  the  evidence  utterly  fails  to  show  a  conspiracy,  it  is  proper  for  the 

court  to  refuse  special  instructions  embodying  self-defense  predicated  upon 
the  idea  of  a  conspiracy  between  the  deceased  and  others  to  attack  defendant. 
Taiflor  V.  State,  552. 

6.  Article  719,  Code  of  Criminal  Procedure,  provides,  that  in  misdemeanor  cases 

the  court  is  only  required  to  charge  the  jury  upon  the  request  of  counsel, 
and  where  counsel  request  instructions  in  such  cases,  it  is  proper  that  the 
court  should  refuse  to  give  them  unless  they  are  presented  in  writing.  MuT' 
ray  v.  State,  677. 

7.  Where  the  defendant  requested  the  court  to  instruct  the  jury:    "You  are  in- 

structed that  when  the  admission  or  confession  of  a  defendant  is  introduced 
in  evidence,  the  whole  of  such  admission  or  confession  is  to  be  taken  to- 
gether, and  the  State  is  bound  by  them  unless  they  are  shown  by  the  evi- 
dence to  be  untrue;  and,  unless  the  State  has  shown  the  statement  of  de- 
fendant as  to  how  the  killing  took  place,  to  be  untrue,  you  should  acquit 
him."  Held,  no  error  for  the  court,  by  modification,  to  add  to  said  instruc- 
tion, the  following:  "That  such  fact,  like  any  other  fact,  may  be  proved  by 
evidence  direct  or  circumstantial."    Kugadt  v.  State,  681. 

8.  It  is  not  error  to  refuse  special  instructions  where  the  general  charge  effectually 

covers  so  much  of  the  requested  instruction  as  embraced  law  pertinent  to  the 
case.    Id. 

Intent  In  Crime.    See  Circumstantial  Evidence,  i. 

Internal  Bevenue  License.    See  Local  Option,  S;  Continuance,  19. 

Intoxicating  Liquor.    See  Insanity,  2;  Oiving  Away  Whisky  on  Election  Day. 

Jail. 

1.  See  an  indictment,  held  sufficient,  for  breaking  into  a  jail  for  the  purpose  of 

effecting  the  escape  of  a  person  therein  confined.    Starks  v.  State,  233. 

2.  An  ordinance  of  the  incorporation  of  a  city  under  the  general  incorporation 

law  may  be  legally  proved  by  a  book  which  was  entitled,  "Revised  Code  of 
Ordinances  of  the  city  of  Mc,  printed  and  published  by  authority  of  the 
city  council,"  etc.,  and  which  is  approved  by  the  signature  of  the  mayor  and 
attested  by  the  city  clerk  of  the  city  of  Mc.  A  book  which  shows  it  was 
printed  and  published  by  authority  of  the  city  council  of  any  city  should  be 
admitted  and  received  in  evidence  as  proof  of  all  the  acts  and  ordinances 
therein  contained.    Rev.  Stats.,  arte.  558,  2304.    Id. 

3.  Under  provision  of  article  227,  Penal  Code,  for  breaking  into  jail  to  aid  in  the 

escape  of  a  prisoner  therein  confined,  it  is  an  offense  to  break  into  jail  for 
said  purpose,  regardless  of  whether  the  prisoner  whose  escape  or  rescue  was 
intended  was  legally  or  illegally  confined  therein.  The  object  of  the  statute 
is  the  protection  of  the  jails  of  the  State.  The  gravamen  of  the  offense  is  the 
breaking  into  the  jail.  If  the  prisoner  is  confined  in  jail,  no  person  is  autho- 
rized to  break  the  same  for  the  purpose  of  rescuing  him.  It  is  immaterial 
whether  his  arrest  was  with  or  without  a  writ  or  with  or  without  a  complaint 
af^ainst  him.    Id. 

4.  While  the  statute  (article  277)  uses  the  general  term  "jail,"  it  is  intended  as 

well  to  protect  the  calaboose  or  city  jail  as  the  county  jail.    Id. 

5.  A  charge  of  court  ^yith  regard  to  principals  which  required   the  jury  to  be- 

lieve before  they  were  authorized  to  convict,  that  defendant  was  present  and 
acted  as  principal  in  the  breaking  of  the  jail,  was  amply  sufficient  where  the 
evidence  positively  identified  the  defendant  as  being  there  and  tampering 
with  the  lock  of  the  jail.    Id. 
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Joint  Defendant. 

1.  Parties  who  are  charged  jointly  or  severally  with  the  same  offense  can  testify 

for  the  State  against  each  other.    Underwood  v.  State,  193. 

2.  Where  two  parties  charged  with  the  same  offense  are  tried  separately,  it  is  no 

valid  objection  on  the  part  of  one  that  he  received  the  maximum  while  his 
codefendant  received  the  minimum  punishment  for  the  offense.  Taylor  v. 
State,  241. 

3.  Statements  made  by  one  codefendant  in  the  presence  and  hearing  of  the  other 

are  admissible  and  binding  upon  both.  Laffiater  v.  State,  249. 

4.  When  a  robbery  is  committed  by  several  parties,  it  is  legitimate  to  prove, 

though  defendant  was  not  present,  that  when  one  of  the  parties  was  ar- 
rested, fruits  of  the  crime  were  found  on  him;  such  evidence  goes  to  identify 
the  perpetrators.    Wyatt  v.  State,  256. 

5.  On  a  joint  trial  for  theft  of  cattle,  where  it  was  made  to  appear  that  each  of  the 

defendants,  in  the  absence  of  his  co-defendant,  had  made  a  statement  to  the 
alleged  owner,  neither  of  said  statements  being  a  confession  or  admission  of 
any  criminative  fact,  and  the  court  in  the  charge  instructed  the  jury,  "You 
can  not  consider  as  evidence  against  either  one  of  the  defendants  the  state- 
ments of  the  other  made  out  of  his  presence  or  hearing,  if  any  such  state- 
ments were  made;  but  you  may  consider  as  evidence,  against  either  of  the 
defendants,  any  statement  made  by  himself,  if  any  such  statement  was 
made;  Held,  a  charge  upon  the  weight  of  evidence,  inasmuch  as  it  tells  the 
jury  they  may  consider  any  statement  made  against  the  party  making  it, 
whether  criminative  or  not,  and  evidently  was  such  an  instruction  as  to  leave 
the  jury  to  infer  that,  in  the  mind  of  the  court,  the  defendant,  or  one  of 
them,  had  made  statements  which  might  be  used  against  them,  or  him. 
Martin  d  McCraeken  i?.  State,  285. 

Judge. 

1.  Where  a  bill  of  exceptions  was  reserved  to  the  overruling  of  defendant's  mo- 

tion for  change  of  venue — ^which  motion  was  based  upon  the  supposed  bias 
and  prejudice  of  the  judge — an  explanation  made  by  the  judge  to  said  bill 
can  not  be  used  as  evidence  to  support  or  disprove  the  allegations  contained 
in  the  nK)tion,  or  the  affidavits  appended  thereto,  said  explanation  not  being 
sworn  to  by  the  judge.    Qainea  v.  State,  202. 

2.  Our  statute  enumerates  the  grounds  for  a  change  of  venue,  and  the  prejudice 

of  the  trial  judge  is  not  one  of  the  enumerated  grounds.    Id. 

3.  It  is  suggested  that  district  judges  call  the  attention  of  the  jury  to  the  oath 

they  have  taken  and  admonish  them  against  going  outside  the  record  in  the 
trial  of  any  case,  and,  on  a  disregard  of  such  admonition,  to  visit  such  pun- 
ishment as  would  put  an  end  to  the  practice.    Tate  v.  State,  261. 

Judgment. 

1.  Where  motion  for  new  trial  has  been  overruled  and  notice  of  appeal  given  in 

the  lower  court,  but  no  entry  of  final  judgment  is  made.  Held,  that  the 
appeal  having  been  perfected,  the  lower  court  lost  all  further  jurisdiction, 
and  a  judgment  subsequently  entered  nunc  pro  tunc  in  said  court  was  with- 
outh  authority,  and  void.    Eates  v.  State,  606. 

2.  Unless  the  record  on  appeal  shows  a  valid  final  judgment  entered  in  the  court 

below  before  appeal  is  perfected,  the  appeal  will  be  dismissed.    Id. 

3.  Where  a  female  defendant  under  the  age  of  16  years  was  found  guilty  of  mur- 

der in  the  second  degree,  and  the  verdict  assessed  her  imprisonment  in  the 
reformatory,  but  the  court  entered  up  judgment  imprisoning  her  in  the  peni- 
tentiary. Held,  the  law  excludes  females  from  the  reformatory,  and  the  ver- 
dict was  unauthorized,  and  the  court  properly  treated  that  portion  of  it  as 
surplusage  and  awarded  her  punishment  in  the  penitentiary;  and  the  judg- 
ment not  being  void,  the  ^nrit  of  habeas  corpus  could  not  be  availed  of  by 
defendant.    Ex  Parte  Mattliewa,  617. 

Judicial  Distiicts.    See  Conatitutional  Law,  4. 

Judicial  System.    See  Ccnatitutional  Law,  15. 
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Jurisdiction. 

1.  Without  an  order  entered  to  that  effect  by  the  District  Court,  in  conformity 

with  article  473,  Code  of  Criminal  Procedure,  the  clerk  of  said  court  has  no 
authority  to  transfer  indictments  from  the  District  Court  to  inferior  courts; 
and  without  the  order  of  transfer  by  the  District  Court,  the  inferior  court 
can  acquire  no  jurisdiction,  because  the  indictment  could  not  be  filed  therein. 
Austin  V.  State,  8. 

2.  Where  a  case  was  transferred  by  a  special  judge,  from  the  District  to  the 

County  Court,  and  defendant  pleaded  to  the  jurisdiction  of  the  latter  court 
because  the  transcript  of  the  transfer  failed  to  show  the  appointment,  quali- 
fication, or  authority  of  the  special  judge;  Held,  the  statute,  article  1071, 
Revised  Statutes,  does  not  require  that  the  appointment  and  qualification  of 
a  special  judge  shall  accompany  an  order  of  transfer  of  case  as  part  of  the 
record  of  such  transfer.  In  regard  to  such  a  transfer,  it  will  be  presumed  that 
the  law  was  complied  with  as  to  his  appointment,  etc.    Schwartz  v.  State,  26. 

3.  Where  an  indictment  contains  two  counts,  one  for  burglary,  which  is  a  felony, 

and  one  for  receiving  stolen  property  worth  $4,  which  is  a  misdemeanor,  and 
the  verdict  of  the  jury  acquitted  the  defendant  of  the  burglary,  but  found 
him  guilty  upon  the  second  count  of  receiving  stolen  property  worth  $4;  and 
judgment  was  rendered  accordingly;  Held,  the  judgment  was  erroneous.  The 
District  Court  could  not  acquire  jurisdiction  of  the  separate  and  distinct 
misdemeanor  offense,  for  receiving  stolen  property,  simply  by  reason  of  the 
fact  that  burglary  had  been  charged  in  another  count  in  the  same  indictment. 
Roblea  v.  State,  81. 

4.  Where  an  indictment   charges  a  felony  and  a  separate  and   distinct   misde- 

meanor in  separate  courts  the  acquittal  of  the  felony  ends  the  jurisdiction 
of  the  district  court.    Id. 

5.  But  where  an  indictment  charges  a  felony,  consisting  of  lesser  degrees,  the  dis- 

trict court  would  retain  its  jurisdiction,  and  could  render  judgment,  though 
the  offense  established  was  a  misdemeanor.  In  such  case,  the  averments  in 
the  indictment  showing  a  felony  will  alone  confer  the  jurisdiction  upon  the 
district  court.    Id, 

6.  Where  motion  for  new  trial  has  been  overruled  and  notice  of  appeal  given  in 

the  lower  court,  but  no  entry  of  final  judgment  is  made.  Held,  that  the  ap- 
peal having  been  perfected,  the  lower  court  lost  all  further  jurisdiction,  and  a 
judgment  subsequently  entered  nunc  pro  tunc  in  said  court  was  without  au- 
thority, and  void.    Estes  v.  State,  606. 

7.  By  provision  of  article  5,  section  16,  and  also  by  provision  of  article  91,  Code  of 

Criminal  Procedure,  exclusive  jurisdiction  is  given  the  county  court  of  mis- 
demeanors where  the  fine  imposed  is  not  less  than  $200,  and  by  article  96, 
Code  of  Criminal  Procedure,  justices  and  other  inferior  courts  have  concur- 
rent jurisdiction  where  the  punishment  is  by  fine  only  not  to  exceed  $200. 
Held,  the  Legislature  can  not,  by  charter,  create  a  city  court  with  jurisdic- 
tion to  try  offenses  which,  under  the  above  constitutional  and  statutory  pro- 
visions, are  confided  to  the  exclusive  jurisdiction  of  the  county  court,  and 
which  are  punishable  by  imprisonment.    Ex  Parte  Fogg,  573. 

8.  Where  the  transfer  of  a  case  is  improperly  certified  from  the  district  to  the 

county  court,  the  proper  practice  is  to  move,  in  limine,  to  quash  the  indict- 
ment, or  by  plea  to  the  jurisdiction.  Where  the  defendant  has  pleaded  to  the 
indictment  without  such  motion  or  plea,  it  is  too  late  to  interpose  such  ob- 
jection by  motion  in  arrest  of  judgment.    Bonner  v.  State,  599. 

9.  The  original  concurrent  jurisdiction  of  county  courts  and  courts  of  justices  of 

the  peace  in  misdemeanors  punishable  by  fine,  as  the  same  was  provided  in 
the  Constitution  of  1876,  was  not  altered  or  changed  by  the  amendment  to 
the  Constitution  adopted  in  1891.  Coombs,  alias  Shirly,  v.  State,  648. 
10.  Corporation  courts  can  not  be  invested  with  jurisdiction  exclusive  of  or  concur- 
rent with  State  courts  to  try  violations  of  the  i>enal  laws.  The  Legislature 
can  not  invest  municipal  corporations  with  power  to  suspend  penal  laws  with- 
in the  limits  of  the  corporation.  In  this  State  corporation  courts  are  only 
authorized  as  incidental  to,  and  can  only  be  brought  into  existence  under, 
municipal  charters.  They  can  not  be  created  under  article  5  of  the  present 
Constitution.  They  can  not  form  part  of  the  judicial  power  of  the  State, 
but  are  only  incidental  to  corporate  charters  under  the  provisions  of  article  11 
of  the  Constitution.    Ejt  Parte  Coombs,  alias  Shirlu.  648. 
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Jvzisdictiozir-conHfiiMd. 

11.  Corporation  courts  are  mere  incidents  of  municipal  government  for  the  enforce- 

ment of  municipal  laws.  Their  jurisdiction  and  functions  are  coextensive 
with  the  town  or  city,  and  pertain  to  offenses  against  the  municipal  govern- 
ment which  are  made  such  by  ordinances  passed  for  that  purpose.  The  Leg- 
islature may  create  such  courts,  and  under  the  provisions  of  former  Con- 
stitutions they  were  part  of  our  judicial  system,  and  the  Legislature,  by  ar- 
ticles 98»  929,  and  930,  Code  of  Criminal  Procedure,  conferred  upon  mayors 
and  recorders  the  same  jurisdiction  to  try  State  cases  as  justices  of  the  peace. 
Id, 

12.  The  city  court  of  Dallas  has  no  jurisdiction  to  try  the  offense  of  keeping  a  dis- 

orderly house,  neither  as  an  existing  State  court,  under  our  Constitution,  lior 
as  a  State  court  created  by  the  Legislature,    id. 

Juron  and  Jury  Law. 

1.  Where  the  panel  of  the  jury  had  been  quashed,  and  the  jurors  bad  retired  from 

the  court  room,  and  the  sheriff,  upon  being  ordered  to  summon  another  jury, 
summoned  some  of  the  same  jurors  who  had  been  upon  the  panel  that  had 
been  quashed;  Held,  no  error.    Arnold  v.  Stute,  1. 

2.  When  a  challenge  to  the  array  of  the  jur}'  is  based  upon  the  action  of  the  officer 

in  summoning  them,  it  can  only  be  done  by  stating,  under  oath,  that  said 
officer  has  acted  corruptly,  and  has  willfully  summoned  persons  upon  the  jury 
known  to  be  prejudiced  against  the  defendant,  and  with  the  view  of  causing 
him  to  be  convicted.  Code  Crim.  Proc,  arts.  661,  663.  And  such  challenge 
can  only  be  made  where  the  jurors  are  those  that  have  not  been  selected  by 
the  jur>'  commissioners.    Art.  662.    Id. 

3.  On  a  trial  for  violation  of  local  option,  it  would  be  no  ground  of  disqualifica- 

tion that  the  same  jurors  had  tried  the  defendant  previously  upon  a  similar 
charge,  the  transactions  being  different  and  in  no  way  related  to  each 
other.  Id. 
4.  On  a  trial  for  violation  of  local  option,  where  on  examining  them  as  to  their 
qualifications  the  jurors  have  answered  emphatically  that  they  had  not  formed 
a  conclusion  in  regard  to  the  guilt  or  innocence  of  the  defendant  in  the  case 
on  trial,  it  was  immaterial  and  irrelevant  to  question  them  as  to  their 
prejudice  against  unlawful  beer  clubs  run  in  a  local  option  precinct.  Where 
the  juror  states  emphatically  that  he  has  formed  no  conclusion,  from  hearsay 
or  otherwise,  as  to  the  guilt  or  innocence  of  defendant  in  the  case  in  hand, 
the  statute  appears  to  cut  off  any  further  investigation.    Arnold  v.  State,  5. 

5.  On  a  trial  for  theft  of  cattle,  where  the  jury,  after  having  retired  to  consider 

of  their  verdict,  notified  the  court  that  they  desired  additional  instructions; 
and  the  defendant  having  been  brought  into  court,  the  jury  stated,  that  they 
wanted  "to  know  the  law  of  from  two  to  four  years  imprisonment;  whether 
it  has  reference  to  the  height  of  the  crime  or  whether  there  is  any  respect 
of  persons;"  Held,  the  trial  court  correctly  construed  the  question  to  mean, 
whether  they  should  fix  the  punishment  according  to  the  enormity  of  the 
crime,  the  amount  involved,  and  the  attendant  circumstances,  or  whether 
they  could  take  into  consideration  the  standing  of  the  party;  and  correctly 
answered  the  question  by  instructing  them  that  if  they  believed  beyond  a  rea- 
sonable doubt  that  defendant  was  guilty  as  charged,  then  the  amount  of  the 
punishment  was  in  their  discretion  to  be  not  less  than  two  nor  more  than 
four  years.    Bogga  v.  State,  82. 

6.  When,  at  the  time  the  case  was  called  for  trial,  the  regular  jury  for  the  week 

had  been  discharged,  and  there  was  no  regular  jury  in  attendance  on  the 
court,  it  was  proper  practice  to  order  a  jury  summoned  to  try  the  case. 
Wyatt  V.   State,  256. 

7.  On  a  trial  for  murder,  where  the  testimony  of  a  most  material  witness  for  the 

State  has  been  attacked  by  a  strong  attempt  on  the  part  of  defendant  to 
break  it  down,  and  after  the  retirement  of  the  jury  one  of  the  jurymen 
stated  that  he  knew  said  witness,  that  he  had  worked  for  him,  and  was  an 
honest  and  truthful  boy,  etc.;  Held,  that  to  thus  bolster  up  and  give  strength 
and  character  to  the  credit  of  a  material  witness  by  a  member  of  the  jury, 
when  defendant  was  deprived  of  his  right  to  cross-examine  the  juror,  was 
violative  of  the  fundamental  principles  underlying  the  right  of  trial  by  jury. 
Following  Mitchell  v.  State.  36  Texas  Crim.  Rep.,  278.    Tate  v.  State,  261. 
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Jurors  and  Jury  lAW-^continued. 

8.  The  statute,  article  770,  Code  Criminal  Procedure,  which  declares  that  de- 
fendant's failure  to  testify  shall  not  be  taken  as  a  circumstance  against  him« 
etc.,  has  reference  to  every  part  of  the  trial,  and  especially  are  the  jury  in- 
hibited from  considering  his  failure  to  testify  as  a  circumstance  against  him, 
because  they  constitute  the  triors  in  every  criminal  case  and  the  language  of 
the  statute  would  appear  to  be  directly  aimed  at  them.    Id. 

0.  It  is  suggested  that  district  judges  call  the  attention  of  the  jury  to  the  oath 

they  have  taken  and  admonish  them  against  going  outside  the  record  in  the 
trial  of  any  case,  and,  on  a  disregard  of  such  admonition,  to  visit  such  pun- 
ishment as  would  put  an  end  to  the  practice.     Id. 

10.  On  a  trial  for  theft,  where  it  was  made  to  appear,  on  motion  for  new  trial, 

that  after  the  jury  had  retired  to  consider  of,  and  before  they  had  agreed 
upon,  their  verdict,  two  of  the  jurors  told  their  fellows  that  defendant  wa« 
the  biggest  rogue  they  ever  heard  of;  that  she  ought  to  be  hung,  and  that 
they  would  bo  willing  to  hang  her  if  the  law  would  permit  it;  and  one  of 
the  said  jurors  mentioned  several  instances  of  theft  by  defendant;  Held,  that 
inasmuch,  for  aught  that  appears,  these  statements  might  and  perhaps  did 
tend  to  influence  the  minds  of  the  jury  in  determining  the  guilt  or  inno- 
cence of  defendant,  the  judgment  should  be  reversed.    Holmes  v.  State,  370. 

11.  It  is  no  ground  for  a  new  trial  that  one  of  the  jurors  makes  affidavit  to  the 

effect,  that  after  he  expressed  his  belief  that  defendant  was  not  guilty,  he 
was  induced  to  assent  to  the  verdict  because  he  believed  he  would  be  grossly 
insulted  by  the  others  if  he  did  not  do  so.    Pilot  v.  State,  515. 

12.  A  short  temporary  separation  of  one  or  more  jurors  from  their  fellows  will  con- 

stitute no  material  error  or  ground  for  new  trial,  where  it  is  shown  that 
during  the  separation  they  were  accompanied  by  or  all  the  time  in  view  of 
an  ofHcer,  the  body  of  the  jury  at  the  same  time  being  also  in  charge  of  offi- 
cers, and  where  there  was  no  such  separation  as  would  in  anywise  prejudice 
the  rights  of  appellant.    Taylor  v.  State,  552. 

13.  Where  a  juror  on  his  voir  dire  examination  stated  that  he  had  expressed  an 

opinion  about  the  case  in  a  jocular  way,  but  that  he  could  give  defendant  a 
fair  trial,  and  he  was  not  challenged  for  cause  nor  otherwise,  though  de- 
fendant's challenges  were  not  then  or  afterwards  exhausted;  Held,  defend- 
ant could  not  complain  that  said  juror  sat  upon  his  trial.  Kugadt  v.  State, 
681. 

Justice's  Courts.    See  Constitutional  Law,  IS,  16,  19. 

1.  Article  974,  Code  Criminal  Procedure,  which  requires  that  when  a  defendant 

appeals  he  shall  give  notice  of  appeal  in  open  court,  and  the  justice  shall 
enter  such  notice  upon  his  docket,  is  mandatory,  and  the  entry  of  the 
notice  upon  the  justice's  docket  is  a  condition  precedent  to  the  right  of  ap- 
peal. The  failure  to  enter  the  notice  by  the  justice  can  not  be  supplied  in 
the  county  court  by  parol  evidence  or  the  affidavit  of  the  justice  that  notice 
of  appeal  had  in  fact  been  given.    Truse  v.  State,  291. 

2.  It  is  too  late  and  not  competent  for  a  defendant,  who  has  prosecuted  his  ap- 

peal by  filing  the  transcript  from  the  justice  to  the  county  court,  in  the 
latter  court  to  have  the  proceedings  stopped  to  enable  the  justice  to  per- 
fect his  record  by  an  entry,  nunc  pro  tunc,  of  the  notice  of  appeal.    Id, 

Keeping  Open  Saloon  on  Sunday.    See  Sunday  Law. 

XilUng  Wild  Deer. 

Article  426,  as  included  in  the  Penal  Code,  1879,  prohibited  the  killing  of  female 
deer  during  the  months  of  the  year  therein  named,  and  article  430a  exempted 
certain  counties,  of  which  the  county  of  N.  was  one,  from  the  operation  of 
said  act.  The  Act  of  1879  was  entirely  repealed  by  the  Act  of  1881,  which 
re-enacted  article  426,  changing  the  months  named;  and  in  1883  said  arti- 
cle 426  was  amended  by  again  changing  the  months,  and  article  430  was 
also  amended,  and  it  again  exempted  the  county  of  N.  from  the  operation 
of  the  law,  and  the  county  of  N.  was  again  exempted  by  the  act  of  1889. 
But,  by  the  act  of  1893,  amending  article  430,  the  county  of  N.  was  not 
among  the  counties  named  as  exempt.    Held,  that  when  the  Act  of  1893  was 
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passed,  amending  article  430,  it  took  the  place  of  all  preceding  amendments 
and  was  a  substitute  in  full  for  all  such  amendments,  and  thereby  repealed 
them,  and  this  act  made  the  county  N.  subject  to  the  operation  of  the  law. 
Dickinson  v.  State,  472. 

Xabeling  Mixtures,  of  Food.    See  Adulteration  of  Articles  of  Food. 

Xeading  Questions.   See  Witness,  20. 

Xegislative  Acts. 

1.  The  title  of  an  act  may  be  viewed  in  the  light  of  the  whole  act  to  arrive  at 

the  legislative  intention.  And  so  contemporaneous  legislation,  upon  the 
same  subject,  may  be  looked  to.    Nobles  v.  State,  330. 

2.  Where  the  language  used  in  a  legislative  act,  with  reference  to  the  judicial  sys- 

tem, 19  at  all  doubtful,  such  construction  will  be  given  to  it  as  is  consistent 
with  the  Constitution,  and  which,  at  the  same  time,  upholds  the  judicial  sys- 
tem rather  than  that  which  would  destroy  said  system.    Id. 

3.  The  Constitution  requires  that  the  subject  matter  of  all  legislative  acts  shall 

be  embraced  in  the  title.  Where  the  caption  of  an  act  was,  "An  Act  to 
incorporate  the  city  of  D.,  and  grant  it  a  new  charter,''  Held,  we  would 
not  ezi)ect,  under  said  title  or  caption^  to  find  in  the  act  an  article  or 
clause  creating  a  court  for  other  than  purely  municipal  purposes,  much  less 
an  act  creating  a  State  court  or  vesting  a  municipal  court  with  jurisdiction 
which  pertains  to  a  State  court.    Ew  Parte  Fogg,  573. 

Xetters  as  Evidence.    See  Evidence,  5,  6,  76,  77. 

liibel. 

1.  Libel  is,  eo  nomine,  an  offense  which  is  defined  by  our  statutes,  and  a  recogni- 

zance on  appeal  which  recites  the  offense  as  "libel,"  without  setting  out 
the  constituent  elements  of  the  offense,  is  sufficient.    Jones  v.  State,  364. 

2.  It  is  a  violation  of  our  statute  to  libel  any  sect,  company,  or  class  of  men 

without  naming  any  person  in  particular  who  may  belong  to  said  class,  etc. 
Id. 

3.  See  opinion  for  the  charging  part  of  an  indictment  for  libel,  which  the  court 

holds  is  amply  sufficient  in  its  allegations,  even  without  innuendoes  used, 
to  impute  to  the  street  car  conductors  of  the  city  of  G.,  acts  disgraceful  to 
them  as  members  of  society,  and  the  natural  consequence  of  which  was  to 
bring  them  into  contempt  among  honorable  persons.    Id. 

4.  On  a  trial  for  libel,  where  it  was  shown  that  defendant  was  the  business  man- 

ager of  the  paper  containing  the  libel,  and  the  State's  evidence  further 
showed  that  he  had  admitted  writing  the  libelous  article,  Held,  immaterial 
whether  or  not  he  was  responsible  for  its  publication.    Noble  v.  State,  368. 

Z.  On  a  trial  for  libel,  where  defendant  had  testified  as  a  witness  on  his  own  be- 
half, and  the  district  attorney,  in  his  closing  argument,  said:  "The  defendant 
'knew  his  name  appeared  in  this  paper  as  its  business  manager,  and  if  he  did 
not  write  or  circulate  this  libel,  why  did  he  not  come  out  in  this  paper  or 
some  other  paper,  the  News  or  Tribune,  aye,  painted  it  on  the  skies,  disavow- 
ing his  connection  with  such  a  foul,  scurrilous  attack  upon  the  characters 
of  gentlemen.  But  no,  he  sat  still  and  never  opened  his  mouth."  Held, 
only  legitimate  inference  and  deduction,  and  not  improper  or  an  abuse  of 
privilege.    Id. 

'6.  Evidently  article  727,  Penal  Code,  intended  something  more  in  an  indictment 
for  libel  than  the  bare  statement  that  defendant  had  published  certain  li- 
belous matter  intended  to  injure  another,  and  then  set  out  in  haec  verba  a 
mass  of  printed  matter  assumed  to  be  libelous.  The  indictment,  to  be  suffi- 
cient, should  set  out  specifically  one  or  more  of  the  grounds  stated  in  the 
statute,  and  with  such  certainty  as  that  defendant  may  be  put  upon  notice 
and  come  prepared  to  meet  the  particular  libel  which  he  is  called  upon  to 
answer.    Byrd  v.  State,  630. 

7.  On  a  trial  for  libel,  the  entire  alleged  libelous  statement  is  admissible  in  evi- 
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dence,  as  i>art  and  parcel  of  the  same  tranaaction,  to  show,  in  connection 
with  the  alleged  libel,  the  animus  of  defendant.    Id. 

Limitations. 

On  a  trial  for  theft  of  cattle,  where  the  alleged  owner,  as  superintendent  of 
the  K.  L.  &  C.  Co.,  had  the  aotual  care,  control  and  management  of  the  cat- 
tle belonging  to  said  company,  which  were  branded  L  E  N;  and  said  super- 
intendent had  had  possession  of  and  claimed  the  cow,  which  was  branded 
in  said  brand,  for  more  than  two  years  as  belonging  to  said  company;  Held,, 
the  court  correctly  and  properly  charged  the  jury  as  follows,  viz:  'Should 
a  person  or  company  take  into  his  or  their  possession  live  stock  not  his  or 
their  own,  such  as  cattle,  and  hold  the  same  peaceably  and  adversely  in  their 
actual  control  and  possession  uninterruptedly  for  a  period  of  two  years  or 
more,  claiming  the  same  as  his  or  their  own,  such  possession  and  claim  for 
a  period  of  two  years  vests  absolute  title  to  the  cow,  and  her  increase,  in 
such  possession."    Brooks  v.  State,  ld7. 

LimitinfiT  and  Beatricting  Evidence  in  Charfire.    See  Charge,  28,  U,  56. 

Iiive  Stock  Quarantine. 

1.  Where  the  statute  with  regard  to  the  movement  of  live  stock  (Revised  Stat- 

utes,  article  6043k)  provided  that  the  quarantine  regulations  of  the  Live 
Stock  Sanitary  Commission  should  not  apply  from  the  Ist  of  November  to- 
the  15th  day  of  May  of  each  year  to  the  shipment  or  moving  of  live  stock 
within  the  limits  of  the  State;  Held,  the  said  Live  Stock  Sanitary  Commis- 
sion had  no  authority  to  prohibit  the  driving  of  such  stock  within  the  State 
between  the  15th  of  February,  1896,  and  the  15th  day  of  November,  1896, 
and  a  driving  on  the  7th  day  of  April,  1896,  constituted  no  offense,  although 
it  was  violative  of  such  order— the  order  being  void.    Roberson  v.  State,  507. 

2.  That  provision  of  article  5043k,  Revised  Statutes,  requiring  State  live  stock 

quarantine  lines  to  conform  to  the  federal  quarantine  line  established  by  the 
United  States  government,  has  nothing  whatever  to  do  with  the  question  aa 
to  when  live  stock  can  or  not  be  moved  within  the  State.    Id. 

Live  Stock  Sanitary  Commission. 

A  recognizance  on  appeal  from  a  conviction  under  article  824d,  Penal  Code^ 
for  violating  the  rules,  orders,  and  directions  of  the  Live  Stock  Sanitary 
Commission  establishing  and  governing  quarantine  of  live  stock  in  Texas,  i» 
fatally  defective  which  fails  to  set  out,  in  the  recitation  of  the  offense,  the 
two  essential  elements,  to  wit:  1.  The  fact  that  the  Live  Stock  Sanitary 
Commission  had  made  its  orders,  rules,  regulations,  and  directions;  and  2, 
that  the  Governor  has  issued  his  proclamation  thereupon.  Coggin  o. 
State,  40. 

Local  Option. 

1.  On  a  trial  for  a  violation  of  local  option,  where  the  defense  was,  that  defend- 

ant was  engaged  in  a  lawful  business,  as  stewkrd  or  barkeeper  for  a  social 
club,  it  was  competent  for  the  State  to  prove  that  prior  to  the  institution 
of  the  prosecution,  between  certain  dates,  160  casks  of  beer  had  been  shipped 
to  said  club  for  the  benefit  of  the  members;  the  same  being  relevant  and 
pertinent  to  defendant's  connection  with  the  club  and  profits  in  the  business. 
Arnold  v.  State,  1. 

2.  See  facts,  stated  with  regard  to  a  "Social  Club,"  held  to  be  an  evasion  of  the 

local  option  law.    Following  Sutton  v.  State,  40  S.  W.  Rep.,  501.    Id. 

3.  On  a  trial  for  violation  of  local  option,  where  the  State,  without  objection,  had 

introduced  secondary  evidence  that  defendant  had  procured  a  United  States 
internal  revenue  license  to  sell  liquor  by  retail,  and  the  prosecuting  attorney 
stated  that  defendant  had  been  served  with  notice  to  produce  the  license 
and  offered  to  produce  the  notice  in  evidence;  Held,  not  to  be  a  comment 
by  counsel  upon  the  failure  of  defendant  to  testify,  and  much  less  would  the 
introduction  of  the  notice  to  produce  such  license  be  a  failure  of  defendant 
to  testify.    Arnold  v.  State,  5. 
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4.  On  a  trial  for  violating  local  option,  where  the  defense  was  that  defendant  was 

the  steward  and  agent  of  a  club  in  the  sale  of  the  beer,  it  was  immaterial 
that  he  had  refused  to  sell  beer  to  a  party  not  a  member  of  the  club;  such 
testimony  was  self-serving,  and  did  not  in  any  manner  tend  to  disprove  the 
sale  of  beers  to  others,  or  the  case  for  which  he  was  on  trial.    Id. 

5.  The  Constitution,  art.  16,  sec.  20,  required  the  Legislature  to  pass  laws  author- 

izing the  people,  "by  a  majority  vote,  to  determine,  from  time  to  time, 
whether  the  sale  of  intoxicating  liquor  shall  be  prohibited  within  the  pre- 
scribed limits."  The  Legislature,  by  the  Revised  Statutes,  art.  3384,  author- 
ized the  submission  of  the  matter  to  a  vote  of  the  people,  without  restric- 
tion or  limitation,  in  accordance  with  the  Constitution.  Art.  3385,  making 
exceptions  as  to  sacramental  and  medicinal  liquors,  is  in  the  nature  of  a 
proviso,  and  is  not  in  conflict  with,  or  violation  of,  the  constitutional  pro- 
vision above  quoted.    Bowman  v.  State,  14. 

6.  In  adopting  our  constitutional  and  local  option  laws,  the  object  was  to  circum- 

scribe the  liquor  traffic,  not  to  interfere  with  religious  usages  equally  pro- 
tected by  the  Constitution,  nor  with  the  use  of  liquors  for  medicinal  put^ 
poses;  and  it  was  in  keeping  with  the  spirit  of  the  Constitution  to  authorize 
communities  to  abolish  the  sale  of  intoxicants  for  all  purposes  except  those 
deemed  essential  to  the  health  and  moral  well  being  of  society.  And  such 
law  is  not  void  because  the  Legislature  has  seen  fit  to  engraft  upon  it,  when 
adopted  by  the  communities,  the  exceptions  enumerated  in  article  3385.    Id. 

7.  On  a  contention  thftt  notices  for  a  local  option  election  had  not  been  duly  and 

legally  posted,  the  burden  of  proof  is  on  the  defendant,  and  it  is  not  material 
that  one  of  the  notices  was  torn  down  before  it  had  remained  posted  for  the 
•  time  required  by  law.    Id. 

S.  Where  a  local  option  election  ifl  for  an  entire  justice  precinct,  and  the  same  em- 
braces a  city,  and  there  was  but  one  voting  place  for  the  entire  precinct,  at 
which  voters  of  both  city  and  country  voted,  the  election  was  in  conformity 
with  Bevised  Staiutes,  art.  1705,  and  was  not  void  because  there  was  no 
separate  election  or  voting  place  in  the  city.    Id. 

9.  On  a  trial  for  violation  of  local  option  in  Justice  Precinct  No.  1,  C.  County, 
where  the  record  shows  that  the  trial  occurred  in  C.  City,  and  thart  C.  City 
was  in  Justice  Precinct  No.  1  of  C.  County;  Held,  the  venue  of  the  offense 
was  sufficiently  established.    Id. 

10.  The  order  of  the  Commissioners  Court  declaring  the  result,  and  validating  a 

local  option  election,  is  in  the  nature  of  a  quasi  judgment;  and,  where  a  col- 
lateral attack  is  made  upon  it,  it  will  be  presumed  that  it  was  rightfully  «nd 
properly  entered;  and  the  burden  of  proof  to  show  its  invalidity  is  upon  the 
attacking  party.    Id. 

11.  On  a  trial  for  a  violation  of  local  option,  a  charge  of  the  court  that  "a  sale  is 

the  passing  of  the  title  and  possession  of  any  property,  for  money,  which  the 
buyer  pays  or  promises  to  pay,"  is  sufficient.  Kmavek  v.  State,  44. 

12.  A  saie  of  intoxicating  liquors,  bought  with  the  money  of,  and  belonging  to,  an 

incorporated  social  club,  by  the  managing  steward  or  barkeeper  of  the  club 
to  any  member  of  the  club,  is  a  sale 'and  transfer  of  the  property  from  the 
corporation  to  the  individual  member.     Id. 

13.  On  a  trial  for  violation  of  local  option,  where  the  defense  was,  that  the  sale 

was  to  a  member  of  a  social  club,  of  liquors  belonging  to  the  club,  by  the 
managing  steward  of  the  club;  Held,  in  local  option  precincts,  all  sales  of  in- 
toxicants whatsoever  are  prohibited  by  law,  except  on  the  prescription  of  a 
physician  or  for  sacramental  purposes;  and  these  statutory  exceptions  ex- 
clude any  and  all  other  kinds  and  character  of  sales.  See  the  cases  of 
Koenig  v.  State,  33  Texas  Crim.  Rep.,  367;  Winters  v.  State,  2R  Texas  Crim. 
Rep.,  395;  Grant  v.  State,  33  Texas  Crim.  Rep.,  627;  and  State  v.  Austin 
Club,  33  S.  W.  Rep.,  113— distinguished.     Id. 

14.  See  facts  stated  in  the  opinion  with  regard  to  the  organization,  incorporation, 

management,  and  conduct  of  a  social  club,  upon  which  it  is  Held,  that  it  can 
hardly  be  questioned  but  that  the  social  club  or  corporation  was  formed  for 
the  purpose  of  evading  the  local  option  law.    Id. 
16.  In  a  local  option  precinct  the  sale  of  intoxicants  is  prohibited,  except  for  sac- 
ramental and  medicinal  purposes.    A  sale  of  such  intoxicants  by  the  agent 
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of  an  incorporated  club  to  one  of  the  members  of  the  club  is  a  violation  of 
local  option;  and  such  club  is  not  authorized  to  transfer  intoxicants  in  a 
local  option  precinct  by  sale.  Following  Kmavek  v.  State,  ante,  p.  44.  Finn 
V.  State,  75. 

16.  The  law  provides  for  the  submission  of  but  one  issue  in  a  local  option  election, 

that  is  "For  Prohibition"  and  "Against  Prohibition;"  and  it  is  not  required 
that  the  order  for  election  should  contain  the  statutory  exceptions  with  re- 
gard to  the  sales  of  liquor  for  sacramental  and  medicinal  purposes.  The  ex- 
ception is  no  part  of  the  question  to  be  voted  on,  but  follows  as  a  matter  of 
law.    Shields  v.  State,  252. 

17.  Under  provision  of  article  3390,  Revised  Statutes,  the  order  of  the  commission- 

ei:s  court  prohibiting  the  sale  after  the  result  of  the  election  has  been  ascer- 
tained, is  prima  facie  evidence  that  all  the  provisions  of  the  law  have  been 
complied  with,  and  the  burden  of  proof  rests  upon  the  accused  to  show,  if 
he  so  insists,  that  notices  of  the  election  were  not  posted  as  required  by  law. 
If  the  evidence  introduced  by  him  is  not  reasonably  sufficient  to  show  that 
the  notices  were  not  posted,  it  is  not  error  for  the  court  to  assume  and 
charge  the  jury  that  local  option  is  in  effect  from  the  date  of  the  order  put- 
ting it  in  effect,  and  it  is  not  error  to  refuse  to  submit  to  the  jur}'  the  ques- 
tion as  to  whether  it  was  legally  in  effect  or  not.    Id. 

18.  Under  the  statute,  article  3390,  Revised  Statutes,  declaring  what  would  be  a 

prima  facie  case,  the  burden  of  proof  being  shifted  from  the  State  to  the  de- 
fendant, he  must  introduce  evidence  reasonably  tending  to  establish  the  fact 
that  the  notices  were  not  posted;  and  something  more  than  mere  negative 
and  unsatisfactory  proof  should  be  offered  by  him  before  the  court  would 
be  required  to  charge  upon  it  as  an  isssue.  Id, 
10.  Article  3387,  Revised  Statutes,  which  requires  that  five  notices  of  a  local  option 
election  must  be  posted  in  the  territory  to  be  affected,  is  independent  of  the 
acts  of  the  Twenty-second  Legislature,  p.  13,  regulating  special  elections, 
which  require  that  notices  must  be  posted  in  each  voting  preciiict  in  the 
county.     Id. 

20.  Article  1724,  Revised  Statutes,  as  to  general  elections,  requires  that  the  county 

judge  or  commissioners  court  ordering  the  election  shall  issue  writs  of  elec- 
tion. In  a  local  option  election,  where  no  such  writ  had  been  issued,  but 
the  orders  and  notices  for  the  election  issued  by  the  clerk,  and  which  were 
posted,  contained  the  date  of  election,  the  question  to  be  voted  upon,  and 
»the  officers  to  hold  said  election;  Held,  while  the  issuance  of  the  writ  for 
the  election  would  have  been  more  regular,  the  failure  to  issue  the  same  did 
not  render  the  election  void.  Following  Ex  Parte  Williams,  35  Texas  Grim. 
Rep.,  75.    Ex  Parte  Schilling,  2^. 

21.  The  order  of  the  commissioners  court  declaring  the  result  of  a  local  option 

election  is  prima  facie  evidence  that  all  prior  preliminary  ste^s  have  been 
taken.    Id. 

22.  Where  a  local  option  election  has  been  ordered  for  a  justice  precinct,  in  which 

there  are  two  voting  boxes,  and  the  voters  at  one  of  said  boxes  declined  to 
hold  the  election,  and  decided  to  leave  the  matter  to  the  voters  of  the  other 
voting  box;  Held,  the  election  was  valid  and  legal.    Id. 

23.  The  constitutional  provision,  article  16,  section  20,  giving  the  Legislature  au- 

thority to  enact  laws  with  regard  to  the  adoption  of  local  option  by  the  peo- 
ple, is  exclusive  of  any  other  method  to  be  pursued  by  the  Legislature  for 
dealing  with  the  question,  at  least  so  far  as  the  same  territory  is  concerned, 
where  local  option  has  been  adopted.  The  purpose  and  effect  of  the  consti- 
tutional provision  was,  and  is,  to  restrict  and  limit  the  legislative  authority 
to  the  powers  expressly  granted  therein,  and  consequently  a  legislative  act, 
not  within  the  legitimate  scope  of  this  express  grant,  such  as  this  "Cold 
Storage  Act,"  unless  it  is  a  fair  and  reasonable  exercise  of  the  police  power, 
must  be  held  unconstitutional  and  void.     Ex  Parte  Brown,  295. 

24  An  indictment  for  violation  of  local  option  to  be  sufficient  must  allege  that 
the  sale  took  -place  in  the  prohibited  territory  in  which  local  option  was  in 
force.  To  simply  allege  that  the  sale  took  place  "in  the  justice  of  the  peace 
number  one"  is  insuflicient.     WiUiama  v.  State,  377. 

25.  Violating  the  local  option  law  is  not  an  offense  eo  nomine,  hence  the  essential 
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elements  of  the  offense,  as  stated  in  the  indictment,  must  be  recited  in  the 
recognizance  on  a.ppeal  to  render  it  sufficient.  [The  law  has  been  changed 
by  the  adoption  of  a  new  Form  for  recognizance.  C.  C.  P.,  art.  887,  as 
amended  by  Acts  25th  Leg.,  p.  5.— -Reporter.]     Youngtnan  v.  State,  459. 

26.  It  is  essential  to  the  validity  and  legal  operation  of  local  option  that  the  order 

of  the  commissioners  court,  declaring  the  result  of  the  election,  should  have 
been  published  in  one  of  the  modes  and  for  the  length  of  time  provided  by 
article  3391,  Revised  Statutes;  and  it  is  also  essential  that  such  fact  of  pub- 
lication be  proved  on  a  trial  for  violation  of  local  option;  and  the  burden  to 
do  so  is  upon  the  State.    Jones  v.  State,  533. 

27.  Where  the  fact  of  publication  of  the  order  declaring  the  result  has  been  en- 

tered of  record  upon  the  minutes  of  the  commissioners  court,  a  certified 
copy  of  the  same  is  prima  facie  evidence  of  publication.  Or  the  fact  may  be 
proved  by  the  newspapers  containing  the  publication.    Id. 

28.  On  a  trial  for  violation  of  local  option,  where  the  State  proved  by  the  parol 

testimony  of  the  publisher  of  the  newspaper  and  the  county  judge  the  fact 
of  the  publication,  but  that  the  published  orders  were  lost;  Held,  error  for 
the  court  to  assume  and  charge  the  jur>'  that  local  option  was  in  force  and 
effect  in  the  particular  territory.  Under  the  facts  above  stated,  it  was  the 
province  of  ihe  jury  alone  to  determine  the  fact  of  the  publication  of  the 
order  declaring  the  result  of  the  election.    Id. 

29.  See  the  opinion  for  facts  stated,  which  the  court  hold  amply  sufficient  to  sup- 

port a  conviction  for  violation  of  local  option.    Wolfe  v.  State,  637. 

30.  On  a  trial  for  violating  local  option,  where  the  evidence  showed  that  defendant 

was  employed  in  the  establishment  to  look  after  and  keep  a  check  on  the 
sales  made  by  the  sellers,  who  were  all  negroes,  and  that  on  the  occasion  in 
question  he  met  the  several  parties,  who  were  entering  the  establishment  to 
get  drinks,  and  refused  admittance  to  one  of  them  because  he  had  previously 
"been  giving  people  away,"  that  is,  as  a  witness  before  the  grand  jury;  Held, 
the  evidence  authorized  a  charge  by  the  court  as  to  a  principal  offender 
"keeping  watch."    Id. 

31.  On  a  trial  for  violating  local  option,  an  application  for  continuance  based  upon 

the  absence  of  the  internal  revenue  collector  was  properly  refused,  where  it 
appears  that  no  process  was  issued  for  said  witness,  and  further,  that  de- 
fendant must  have  known  beforehand  that  the  State  would  use  certain  testi- 
mony coming  from  the  office  of  said  witness.    Oeratcnkom  v.  State,  621. 

32.  On  a  trial  for  violation  of  local  option,  where  it  is  positively  proved  that  de- 

fendant sold  the  liquor  as  charged,  and  that  it  was  whisky;  Held,  it  would 
be  immaterial  to  prove  by  the  absent  witness,  that  at  the  time  defendant 
procured  from  him  the  internal  revenue  license  he  told  the  witness  that  he, 
defendant,  was  not  intending  to  engage  in  the  business  of  selling  intoxi- 
cating liquors,  but  he  might  desire  to  sell  noni^toxicating  beverages.  Such 
statement  could  not  qualify  the  effect  of  the  license.    Id. 

33.  On  a  trial  for  violation  of  local  option,  testimony  in  regard  to  an  examined 

copy  from  the  books  of  the  internal  revenue  collector  of  the  license  procured 
by  defendant  is  admissible.    Id. 

34.  Where  the  statement  of  facts  on  a  trial  for  violation  of  local  option  fails  to 

show  or  even  intimate  that  local  option  was  in  force  at  the  time  and  place 
of  its  alleged  violation,  the  judgment  must  be  reversed.  Wartelsky  v.  State, 
629. 

Lost  Instrument. 

On  a  trial  for  murder,  where  it  appeared  that  defendant  made  a  voluntary  con- 
fession before  a  justice  of  the  peace,  which  was  reduced  to  writing  and  signed 
by  defendant;  and  it  was  shown  that  the  same  was  thereafter  given  by  the 
justice  to  a  member  of  the  grand  jury;  Held,  that  before  a  copy  of  said  con- 
fession could  be  resorted  to,  as  secondary  evidence  of  -its  contents,  it  was  in- 
cumbent upon  the  State  to  show  that  the  original  was  lost,  and  that  all  rea- 
sonable means  had  been  used  and  exhausted  to  produce  it.  And,  under  the 
circumstances  stated,  Held  further,  that  the  evidence  of  the  loss  was  not 
sufficient,  which  shows  that  the  last  custodian  of  the  paper  (the  grand  jury- 
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man)  was  not  produced  or  attempted  to  be  produced,  and  that  none  of  the 
grand  jury  were  called  in  reference  to  it.    WiUiatng  v.  State,  128. 

Marks  and  Brands.   See  Theft  of  Cattle,  1,  2. 

Minor.    See  Sellino  Liquor  to  Minor, 

1.  On  a  trial  for  burglary,  where  the  court  charged  the  jury:    "If  you  believe  the 

defendant  is  less  than  thirteen  years  of  age,  then  you  can  not  convict  him 
unless  he  had  sufficient  discretion  to  understand  the  nature  and  illegality  of 
the  act  constituting  the  offense  of  burglary."  Held,  correct  and  in  con- 
formity with  the  Statute.    Penal  Code,  art.  34.    Rocha  v.  State,  09. 

2.  On  a  trial  for  burglary,  where  the  court,  in  effect,  instructed  the  jury,  that  if 

they  found  defendant 'guilty  they  would  imprison  him  in  the  penitentiary, 
provided,  that  if,  by  their  verdict,  they  found  that  he  was  not  more  than 
sixteen  years  of  age  and  the  punishment  they  assessed  was  imprisonment  for 
five  years  or  less,  then  they  might  confine  him  in  the  house  of  correction  or 
reformatory  instead  of  in  the  penitentiary.  Held,  the  charge  was  correct 
and  was  not  obnoxious  to  the  objection  that  it  did  not  confine  the  jury  to 
the  age  of  defendant  at  the  time  of  trial— there  being  no  issue  as  to  de- 
fendant's age.    Id. 

3.  Where  a  case  involves  the  minority  of  a  defendant,  a  verdict,  failing  to  state 

the  age  of  defendant,  may  be  amended  by  the  jury  by  supplying  the  onus- 
sion  and  returning  the  amended  verdict  into  court.    Id, 

Misdemeanor. 

Article  719,  Code  of  Criminal  Procedure,  provides,  that  in  misdemeanor  oases 
the  court  is  only  required  to  charge  the  jury  upon  the  request  of  counsel, 
and  where  counsel  request  instructions  in  such  cases,  it  is  proper  that  the 
court  should  refuse  to  give  them  unless  they  are  presented  in  writing.  Mur- 
ray V.  State,  677. 

Misnomer  in  Indictment.    See  Indictment,  H, 

Morphine.    See  Cocaine  and  Morphine. 

Motion  in  Arrest.    See  Jurisdiction,  8. 

Municipal  Charters  and  Ordinances.    See  City  Charter  and  Ordinance, 

Murder.    See  Charge  of  Court,  dl,  62;  Corpue  Delicti;  Dying  DeelaraOone ;  FligM. 

1.  On  a  trial  for  murder,  inhere  it  appeared  that  this  defendant  and  his  brother 

had  been  separately  indicted  for  the  murder;  that  this  defendant  was  first 
tried;  and  on  his  trial  his  sister  testified,  as  a  State's  witness,  to  certain 
important  facts;  and  on  the  subsequent  trial  of  the  brother,  she,  as  a  wit- 
ness, gave  a  directly  contradictory  statement  to  her  former  testimony;  and 
which  last  statement  tended  strongly  to  implicate  another  party  and  not  her 
brother  in  the  murder;  and  defendant,  in  his  motion  for  new  trial,  claimed 
that  her  testimony  on  the  second  trial  was  newly  discovered,  and  that  a 
new  trial  should  be  granted  therefor;  Held,  in  the  light  of  the  other  un- 
contradicted testimony  in  the  case  (which  is  stated  in  the  opinion),  that  her 
testimony  given  in  the  second  case  is  not  probably  true,  and  therefore  the 
motion  for  new  trial  was  properly  overruled.     Trevino  v.  State,  64. 

2.  Where  the  defense  to  a  charge  of  murder  is  insulting  conduct  towards  a  wife, 

it  is  competent  for  defendant  to  prove  by  a  witness,  as  original  evidence, 
that  prior  to  the  homicide  his  wife  communicated  the  insulting  conduct  of 
deceased  towards  her  to  said  witness,  and  that  he  in  turn  told  it  to  defend- 
ant.   Jones  V.  State,  87. 

3.  On  a  trial  for  murder,  where  the  defense  was  insulting  conduct  of  deceased 

towards  the  wife  of  defendant,  which  had  been  communicated  to  defendant 
by  his  wife  prior  to  the  killing,  it  is  competent  for  defendant  to  prove  that 
the  general  reputation  of  deceased  for  chaste  conduct  towards  women  was 
bad,  inasmuch  as  such  evidence  tended  to  show  that  he  had  reason  to  be- 
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lieve,  and  did  believe,  the  story  told  him  by  his  vrife.  In  addition  to  this,  de- 
fendant had  the  right  to  prove  that  deceased's  general  reputation  was  bad, 
and  that  he  was  informed  of  such  reputation.    Id. 

4.  On  a  trial  for  murder,  where  the  defense  was  insulting  cdhduct  towards  the 
wife  of  defendant,  which  had  been  testified  to  by  the  wife  as  a  witness,  it 
was  error  for  the  court  to  permit  the  State,  for  the  purpose  of  disproving 
her  testimony,  to  prove  by  a  witness  that  subsequent  to  the  date  of  the  al- 
leged insults  he  saw  a  woman  in  the  office  of  deceased,  and  that  deceased 
told  him  it  was  Mrs.  Jones;  but  there  was  no  testimony  identifying  said 
Mrs.  Jones  as  the  wife  of  the  defendant.  Held,  the  testimony  was  purely 
hearsay,  and  inadmissible.    Id. 

6.  On  a  trial  for  murder,  where  the  defense  was  insulting  conduct  towards  the 
wife,  and  the  wife  has  testified  to  such  insulting  conduct,  and  that  her  hus- 
band and  deceased  had  been  friendly  until  she  communicated  the  facts  of 
the  insulting  conduct  to  her  husband;  and  it  was  contended  as  part  of  the 
res  gestae,  that  the  State  had  the  right  to  prove,  as  was  done,  by  the  wife 
on  her  cross-examination,  matters  pertaining  to  the  disposition  of  her  prop- 
erty, and  deceased's  supposed  connection  therewith;  and  the  squandering  of 
her  property  by  her  husband;  Held,  the  rule  as  to  res  gestae  is,  that  any 
relevant  fact  to  the  main  fact  is  its  res  gestae  until  you  extend  it  into  a 
field  in  which  the  fact  has  no  probative  force.  But  it  would  be  a  most  re- 
markable  and  novel  application  of  the  doctrine  of  res  gestae  to  extend  it 
to  the  matters  mentioned,  and  that  would  permit  the  wife,  in  the  face  of  the 
statute,  to  be  made  a  witness  against  her  husband  in  regard  to  any  matter 
relevant  to  the  case,  whether  germane  to  what  ahe  had  ewom  in  dnef  or 
not.    Id. 

6.  On  a  trial  for  murder,  where  the  defense  was  insulting  conduct  towards  the 

wife,  which  she  had  communicated  to  her  husband,  the  general  reputation 
of  deceased  as  a  man  of  unchaste  and  lecherous  habits  is  admissible  in  evi- 
dence upon  the  issue  as  to  whether  defendant  believed  what  his  wife  told 
him;  and  the  jury  had  the  right  to  know  his  general  reputation,  in  order 
to  determine  whether  defendant  believed  the  story  told  him  by  nis  wife.    Id. 

7.  On  a  trial  for  murder,  where  the  defense  was  insulting  conduct  towards  the 

wife  of  defendant,  the  testimony  of  a  witness  to  the  fact,  that  subsequent 
to  the  date  of  the  alleged  insulting  conduct  he  saw  a  woman  in  the  office  of 
deceased,  and  that  deceased  told  him  she  was  the  wife  of  defendant,  was 
hearsay,  and  inadmissible.    Id. 

8.  On  a  trial  for  murder,  where  it  appeared  that  it  was  committed  in  the  perpe- 

tration of  burglary,  evidence  that  the  burglary  was  committed  in  a  certain 
way,  and  that  defendant  was  identified  witii  its  commission,  is  not  of  itself 
sufficient  to  authorize  proof  of  another  previous  burglary  committed  much  in 
the  same  way,  where  it  does  not  appear  that  any  witness  at  the  time  saw 
defendant,  and  where  it  is  not  even  suggested  that  he  was  suspected  of  this 
prior  burglary  previous  to  the  homicide;  and  it  is  prejudicial  error  to  admit 
such  testimony.    Williams  v.  State,  128. 

9.  On  a  trial  for  murder,  where  the  evidence  of  malice  aforethought  is  based  on 

the  idea  that  the  homicide  was  committed  in  the  perpetration  of  burglary,  the 
charge  should  submit  the  issue  of  malice  aforethought  as  evidenced  by  a 
murder  so  perpetrated.    Id. 

10.  On  a  trial  for  murder  it  is  competent  for  the  State  to  have  the  clothing  worn 

by  deceased  at  the  time  he  was  shot  to  be  exhibited  by  a  witness  to  the 
jury,  and  for  said  witness  to  testify  in  reference  thereto.  Following  Hart 
V.  State,  15  Texas  Crim.  App.,  202.    Mitchell  v.  State,  170. 

11.  On  a  trial  for  murder  which  grew  out  of  a  difficulty  between  two  factions,  it 

was  competent,  and  was  part  of  the  res  gestae,  going  to  show  why  deceased 
and  defendant  were  present  at  the  time  and  the  place  of  the  killing,  to 
prove  that  a  short  time  prior  thereto  a  member  of  one  of  the  parties  came 
to  a  livery  stable  kept  by  a  member  of  the  other  faction  and  challenged  one 
of  the  opposite  party  to  come  up  street  and  have  a  fight.    Id. 

12.  On  a  trial  for  murder,  where  the  testimony  shows  that  defendant  was  one  of 

the  original  conspirators,  or  that  he  entered  into  the  difficulty  going  on  be- 
tween the  other  parties  wilfully  and  wrongfully,  and  engaged  in  the  same 
38  Texas  Crim.  App.— 49 
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with  deadly  weapons,  knowing  that  he  or  his  adversary  might  be  killed. 
Held,  a  killing  by  him  could  not  be  less  than  murder  in  the  second  degree. 
If  he  did  not  engage  in  the  difficulty  willfully  or  wrongfully,  but,  being  pres- 
ent and  seeing  two  parties  assault  his  friend,  and  believing  his  friend  to  be 
in  danger  of  life  or  serious  bodily  harm,  he  shot  at  one  of  the  parties,  when 
deceased  turned  upon  him  in  the  attitude  of  firing,  or  being  from  defendanfft 
standpoint  apparently  about  to  fire  upon  him,  defendant's  right  of  self-de- 
fense would  be  unimpaired.  Held,  further,  that  upon  the  facts,  as  above 
stated,  where  the  court  in  the  charge  gave  defendant  an  absolute  right  of 
self-defense,  and  there  being  nothing  in  the  evidence  showing  conditions 
stated  that  would  produce  adequate  cause,  the  court  did  not  err  in  refusing 
to  submit  the  issue  of  manslaughter.    Id. 

13.  See  facts  stated  in  the  opinion,  which,  on  a  trial  for  murder,  fully  authorized 

the  court  to  submit  to  the  jury  the  law  of  mutual  con»bat.    Id. 

14.  On  a  trial  for  murder,  where  it  is  apparent  that  defendant  engaged  in  the  com- 

bat with  felonius  intent,  with  a  deadly  weapon,  and  under  circumstances 
indicating  that  persons  on  the  one  side  or  the  other  mdght  be  killed,  the 
law  of  imperfect  self-defense  predicated  upon  mutual  combat  did  not  arise. 
Id. 

15.  On  a  trial  for  murder,  where,  from  defendant's  own  testimony,  it  appeared 

that  he  fired  upon  deceased  solely  to  prevent  deceased  from  killing  him,  it 
was  not  error  for  the  court  to  fail  to  charge  upon  his  right  to  kill  if  deceased 
was  attempting  to  take  the  life  of  his  friend,  and  especially  so  where,  if  de- 
ceased was  making  such  attack  upon  the  friend  of  defendant,  defendant  did 
not  see  him.    Id. 

16.  On  a  trial  for  murder,  where  the  evidence  showed,  that  if  deceased  made  an 

assault  upon  defendant  it  was  with  no  less  intention  than  to  take  defendant's 
life,  it  was  not  error  for  the  court  to  so  limit  the  right  of  self-defense  and 
omit  to  charge  upon  self-defense  based  upon  appearances  of  serious  bodily 
injury.    Id, 

17.  On  a  trial  for  murder,  where  the  evidence  shows,  if  anything,  an  actual  and 

not  an  apparent  danger,  and  the  court  instructed  the  jury  to  regard  the 
circumstances  from  defendant's  standpoint;  tind  furthermore,  that  the  doc- 
trine of  self-defense  is  limited  to  necessity  or  apparent  necessity,  this  was 
sufficient.    Id. 

18.  On  a  trial  for  murder,  where  the  wife  of  defendant  is  a  witness  for  him,  her 

cross-examination  must  be  limited  strictly  to  matters  which  are  pertinent 
and  germane  to  matters  drawn  out  in  her  examination  in  chief.  It  is  error 
to  permit  her  to  be  cross-examined  over  objection  as  to  important  collateral 
independent  matters  injurious  to  defendant,  and  the  error  is  intensified  by 
permitting  her,  after  such  illegal  cross-examination,  to  be  impeached  by 
proof  of  her  contradictory  statements  as  to  such  matters.  Gaines  v.  State, 
202. 

19.  On  a  trial  for  murder,  where  the  State  was,  over  objections,  permitted,  on 

cross-examination  of  the  wife,  to  elicit  from  her  the  fact  that,  on  the  evening 
before  the  homicide,  she  went  over  to  her  brother's  (the  deceased)  and 
warned  him  not  to  come  to  town  the  next  day,  and  also  to  prove  her  ex- 
clamations at  the  time  she  reached  the  dead  body  of  her  brother;  Held, 
•  this  evidence  of  her  acts  and  conduct  was  inadmissible,  as  it  simply  tended 
to  establish  apprehension  on  the  part  of  the  witness,  and  did  not  tend  to 
show  any  act  or  demonstration  of  defendant.  The  acts  and  conduct  of  a 
witness  are  never  pertinent  as  evidence  against  a  defendant,  and  are  only 
admissible  when  legally  used  for  the  purpose  of  impeaching  the  witness.  A 
witness  can  not  be  impeached  by  illegal  testimony.    Id. 

20.  P'vidence,  such  as  that  indicated  in  the  foregoing  paragraph,  being  clearly  in- 

admissible for  any  purpose,  it  is  beyond  the  power  of  the  court  to  so  limit 
and  control  it  in  the  charge  as  to  deprive  it  of  its  injurious  effect,  and  es- 
pecially so  when  such  evidence  tended  to  suggest  express  malice  on  the  part 
of  the  defendant,  and  might  have  influenced  the  jury  in  determining  the 
degree  of  murder.     Id. 

21.  On   a  trial  for  murder,  where  threats  have  been  proved   on  the  part  of  de- 

fendant towards  deceaped,  it  was  legitimate  for  defendant  to  prove,  in  re- 
buttal of  his  animosity,  that  he  had,  before  the  homicide,  talked  with  a  wit- 
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ness  about  his  difficulties  with  deceased  and  that  he  had  proposed  to  drop 
them.    Id, 

22.  On  a  trial  for  murder,  where  defendant  had  shown  that  deceased  had  armed 

himself  after  reaching  town  on  the  day  of  the  homicide,  it  was  competent  for 
the  State  to  show  that  deceased  had  armed  himself  on  account  of  anticipated 
difficulty  with  a  third  party.    Id. 

23.  Abstract  declarations  and  exclamations  of  the  defendant  shortly   before   the 

homicide,  made  in  an  excited  manner  and  to  the  effect,  "I  am  going  to 
wind  it  up;"  "I  am  going  to  wind  it  up — I've  had  enough  of  it;"  were  im- 
m-aterial  and  irrelevant  unless  shown  to  be,  in  some  manner,  connected  with 
or  to  have  had  reference  to,  the  homicide.  Oaines  v,  State^  202. 

24.  On  a  trial  for  murder,  where  there  were  prior  encounters  in  which  several 

parties  were  participants,  all  occurring  within  a  brief  space  of  time  and  in 
effect  one  transaction,  with  scarcely  a  lull  or  cessation  of  the  fighting,  until 
the  homicide  was  committed;  and  the  State,  in  the  examination  of  her  wit- 
nesses, did  not  go  into  the  origin  of  the  difficulty,  but  was  allowed  by  the 
court  to  confine  the  testimony  to  the  immediate  facts  attending  the  shoot- 
ing and  death  of  deceased,  and  defendant  thereafter  was  refused  the  privi- 
lege of  developing  the  origin  of  the  difficulty  by  a  cross-examination  of  eaid 
witnesses.  Held,  error.  The  prosecution  should  have  been  required  to  fully 
develop  the  State's  case  where,  under  the  facts,  it  was  impossible  to  under- 
stand the  character  of  the  homicide  without  a  knowedge  of  all  that  occurred 
between  the  parties  immediately  preceding  it.    Shumate  v.  State,  266. 

25.  After  defendant,  as  stated  in  the  foregoing  paragraph,  had  been  denied  the 

right  to  cross-examine  the  State's  witnesses,  and  was  compelled  to  introduce 
his  evidence  as  to  the  origin  of  the  difficulty,  he  examined  one  witness  and 
rested.  The  State  was  then  permitted  to  introduce  the  same  witnesses  in  re- 
buttal, whose  cross-examination  had  previously  been  denied  to  defendant. 
Defendant  then  proposed  to  introduce  witnesses  in  rebuttal  of  this  latter 
testimony,  which  the  court  refused  him  the  right  to  do;  Held,  error.  After 
the  State  had  thus  finally  developed  the  case  by  rts  witnesses,  defendant  had 
the  right  to  rebut  the  State's  case,  and  he  could  not  be  deprived  of  this  right 
by  the  arbitrary  ruling  of  the  judge  in  the  first  place,  which  had  erroneously 
cut  the  State's  case  in  two,  and  would  not  permit  defendant  to  cross-examine 
the  State's  witnesses  upon  the  whole  case.    Id. 

26.  On  a  trial  for  murder,  where  it  appeared  that  a  difficulty  was  taking  place  be- 

tween the  brother  of  the  defendant  and  the  deceased  and  other  parties,  and 
defendant  interfered  and  was  stricken  a  .blow  by  deceased  with  a  pistol;  that 
he  retreated  a  short  distance,  procured  a  shotgun,  and  returning  found  de- 
ceased and  his  brother  in  a  struggle,  deceased  being  in  the  act  of  shooting  his 
brother,  whereupon  he  shot  and  killed  deceased;  and  the  court,  on  justifiable 
'  homicide,  charged  the  jury,  in  effect,  among  other  matters,  that  if  they  be- 
lieved defendant  shot  and  killed  deceased  partly  from  a  motive  of  revenge 
and  partly  to  save  his  brother,  that  he  would  be  guilty— that  is,  if  they  be- 
lieved defendant  was  partly  actuated  by  malice  on  account  of  the  blow  de- 
ceased had  given  him  and  partly  actuated  by  a  motive  of  self-defense  or  de- 
fense of  his  brother,  to  attribute  his  act  to  the  graver  motive — that  is,  to  his 
malice;    Held,  error.    Id. 

27.  On  a  trial  for  murder,  where  the  testimony  showed  that  defendant  was  justi- 

fiable, if  at  all,  it  was  because  deceased  was  making  an  assault  upon  his 
brother  with  a  pistol,  and  was  in  the  act  of  taking  the  latter's  life,  he  was 
not  required  to  resort  to  any  other  means  before  killing,  and  it  was  error  to 
give  a  charge  predicated  upon  the  doctrine  of  a  necessity  of  having  resorted 
to  all  other  means.    Id. 

28.  On  a  trial  for  murder,  exclamations  and  remarks  of  those  engaged  in  the  diffi- 

culty are  admissible  in  evidence.  When  made  dum  fervet  opus,  they  consti- 
tute part  of  the  transaction.    Id. 

29.  On  a  trial  for  murder,  testimony  that  defendant  had   threatened   to  kill   his 

own  brother  on  the  Saturday  before  the  homicide,  and,  upon  being  remon- 
strated with,  laughed  and  said,  "Well,  I  will  kill  somebody  before  next  Sat- 
urday night,"  was  wholly  irrelevant  and  immaterial,  as  the  evidence  in  no 
manner  connected  deceased  with  the  threats;  and  so,  evidence  to  the  effect 
that  some  time  prior  to  the  killing  the  witness  and  defendant  were  riding 
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home  from  church  and  defendant  ran  his  hand  in  his  bosom,  where  there  warn 
a  pistol,  and  said,  "I  am  going  to  kill  my  wife  and  her  protector,*'  but  named 
no  one  as  the  "protector,"  was  wholly  irrelevant  and  inadmissible  where  from 
other  testimony  in  the  case  there  was  no  suggestion  of  any  animosity  be- 
tween defendant  and  deceased,  who  were  friendy  up  to  the  day  of  the  homi- 
cide.   Strange  v.  State,  280. 

SO.  On  a  trial  for  murder,  where  the  means  or  instrument  used  was  a  stick  of 
wood,  the  issue  as  to  whether  the  same  was  a  deadly  weapon  or  an  instru- 
ment calculated  to  produce  death  from  the  manner  in  which  it  was  used, 
wafl  correctly  and  clearly  presented  in  the  charge,  as  follows,  viz:  "The  in- 
strument or  means  with  which  a  homicide  is  committed  are  to  be  taken 
into  congideration  in  judging  of  the  intent  of  the  party  offending.  If  the 
instrument  be  one  not  likely  to  produce  death,  it  is  not  to  be  presumed  that 
death  was  designed,  unless  from  the  manner  in  which  it  was  used  such  in- 
1;ent  evidently  appears."    Henry  v.  State,  306. 

31.  ^ee  facts  stated  which  are  held  by  the  court  amply  sufficient  to  support  a  judg- 
ment for  murder  in  the  first  degree  with  the  penalty  assessed  at  death.    Id. 

S2.  On  a  trial  for  murder,  where  it  appeared  that  deceased  was  a  strong,  healthy 
man;  that  he  was  stabbed  in  the  left  breast,  immediately  under  the  nipple, 
in  the  region  of  the  heart,  with  a  knife  proved  to  be  a  deadly  weapon;  that 
immediately  upon  receiving  said  wound  he  collapsed  and  fell  as  if  he  had  re- 
ceived a  fatal  wound;  that  he  spoke  only  once,  and  then  only  said,  "She  has 
cut  me;'*  that  he  was  carried  to  a  house,  where  he  died  within  fifteen  min- 
utes after  the  wound  was  inflicted;  Held,  amply  sufficient  to  estabbah  the 
fact  that  the  wound  was  the  immediate  and  proximate  cause  of  the  death, 
though  the  wound  was  never  probed.    Thompson  v.  State,  335. 

33.  On  the  trial  for  the  murder  of  a  man  by  a  woman,  where  the  court,  over  ob- 

jections of  defendant,  permitted  the  State  to  prove  that  defendant's  general 
reputation  for  chastity  was  bad  in  the  community  in  which  she  lived;  that 
she  kept  a  house  of  prostitution,  and  that  she  had  illegitimate  children,  and 
the  court  in  the  charge  instructed  the  jury  that  this  evidence  was  admitted 
solely  ior  the  purpose  of  enabling  them  to  decide  upon  the  motive  of  deceased 
in  catching  hold  of  defendant  and  must  be  limited  to  such  purpose;  Held, 
error;  deceased's  motives  were  not  the  subject  of  inquiry.  The  general  rule 
is,  that  the  prosecution  can  not  inaugurate  an  inquiry  into  the  general  char^ 
acter  of  a  defendant,  even  upon  a  matter  directly  involved  in  the  issue  being 
tried,  and  defendant's  chastity  was  not  involved;  and  had  it  been,  evidence 
of  particular  acts  showing  a  want  of  chastity  would  in  no  event  be  admissi- 
ble.   Id. 

34.  On  a  trial  for  murder,  a  charge  upon  self-defense,  that  "all  self-defense  rests 

upon  necessity.  Where  there  is  no  necessity  to  kail  it  can  not  be  self-de- 
fense," is  the  law.  Apparent  necessity  must  be  as  pressing  and  imminent 
as  real  necessity.  Under  peculiar  circumstances,  it  might  be  necessary  to 
qualify  or  explain  what  is  meant  by  "necessity,"  but  such  explanation  is 
not  required  when  the  necessity  is  real  and  not  apparent.  WiUiford  v.  State, 
393. 

35.  On  a  trial  for  murder,  where  the  court  has  given  a  full  charge  upon  the  law  of 

self-defense,  unlimited  and  unabridged  by  any  charge  on  provoking  a  diffi- 
culty by  defendant,  it  is  not  error  to  refuse  an  instruction  asked  by  defend- 
ant upon  the  theory  of  such  provocation.    Id. 

36.  On  a  trial  for  murder,  where  the  evidence  showed  that  defendant  had  killed 

his  wife  and  two  little  children,  it  was  the  duty  of  the  court,  in  defining  mur- 
der in  the  first  degree,  to  inptruct  the  jury,  as  was  done:  "Do  the  facts  and 
circumstances  in  this  case  sliow  such  a  reckless  disregard  of  human  life  as 
necessarily  includes  a  fonned  design  against  the  life  of  the  person  slain?  If 
they  do,  the  killing,  if  it  amounts  to  murder,  would  be  upon  express  malice." 
Burt  V.  State,  397. 

37.  Where  there  is  doubt  about  how  the  death  was  produced,  it  is  well  to  put 

every  means  suggested  by  proof  in  the  indictment,  and,  if  proof  be  made  of 
any  one  of  the  means  alleged,  it  is  unnecessary  to  prove  them  all.    Id. 

38.  On  a  trial  for  murder,  where  it  is  conceded  that  defendant  killed  his  wife  and 

two  children,  at  their  home,  during  the  night,  it  is  competent  to  prove  by  a 
witness,  that  about  7  o'clock  of  the  evening  before  the  killing,  as  she  waa 
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passing  the  house  she  heard  a  ^woman's  Toice,  pitched  high»  in  the  house, 
saying:  '*1  am  iK>t  going  to  stand  this  thing  any  longer;"  the  ether  evi- 
dence tending  to  show  that  at  the  time  defendant  and  his  wife  were  alone 
in  the  house.  Id. 
'  39.  On  a  trial  for  murder,  where  the  charge  of  the  court  gave  a  remarkably  clear 
and  explicit  definition  of  murder  in  the  first  degree,  and  afterwards,  in  the 
application  submitting  the  law  applicable  to  the  facts  constituting  murder 
in  the  first  degree,  added  the  following,  which  was  separated  from  the  con- 
text by  a  semicolon,  to  wit:  "Or,  if  the  said  defendant  did,  with  nuitice 
aforethought,  so  kill  the  said  Anna  M.  Burt,  you  will  find  the  defendant 
guiVty  of  murder  in  the  first  degree;"  and  it  was  contended,  by  counsel  for 
appellanrt,  that  this  particular  excerpt  from  the  charge  expressly  authorized 
defendant's  conviction  of  murder  in  the  first  degree  upon  "malice  afore> 
thought,"  which  oould  not  constitute  murder  in  the  first,  but  murder  in  the 
second  degree,  murder  in  the  first  degree  being  predicable  only  upon  "express 
maKce;"  Held,  that  the  words  "so  kill,"  used  in  this  excerpt,  of  necessity 
mean,  in  the  manner  and  condition  of  mind  set  forth  in  the  preceding  im- 
mediate context  portion  of  the  charge,  and  the  contention  is  without  merit. 
Held  further,  there  being  no  exception  reserved  to  the  charge  mentioned, 
and  there  being  no  controversy  as  to  the  fact  of  the  killing  by  defendant,  no 
possible  injury  could  have  resulted  to  defendant  even  had  the  charge  been 
erroneous.    Id, 

40.  On  a  trial  for  murder,  it  is  the  proper,  prudent,  and  safe  practice  to  submit  in 

the  charge  to  the  jury  the  issue  and  law  of  murder  in  the  second  degree.    Id. 

41.  On  a  trial  for  the  murder  of  one  Mrs.  C,  where  evidence  had  been  introduced 

as  tor  the  killing  of  her  husband  and  son  at  the  same  time  and  place,  and  the 
court,  in  effect,  charged  the  jury  tl^at  such  evidence  was  only  admitted  to 
show  the  circumstances  of  the  killing  of  Mrs.  C,  and  defendant's  connection 
therewith,  and  was  not  to  be  considered  for  any  other  purpose;  Held,  the 
evidence  as  to  the  killing  of  the  husband  and  son  was  res  gestae  and  the 
charge  properly  guarded  the  rights  of  the  defendant  by  limiting  and  restrict- 
ing it  to  its  legitimate  purpose;  and  it  can  not  be  legitimately  construed  as 
depriving  defendant  of  any  of  his  rights  otherwise  as  to  accomplice  testi- 
mony, and  especially  since  the  jury  were  also  properly  instructed  as  to  what 
would  constitute  an  aocomplice,  and  told  that  they  could  look  to  the  whole 
testimony  for  the  purpose  of  ascertaining  whether  or  not  certain  witnesses 
were  accomplices.    Martin  v.  State,  462. 

42.  See  the  opinion  for  facts  stated,  which  the  court  holds  amply  sufficient  to  sup- 

port a  verdict  and  judgment  for  murder  in  tbe  first  degree,  with  the  death 
penalty.    Id. 

43.  It  is  always  competent,  as  showing  motive  on  the  part  ol  defendant,  to  prove 

threats  made  by  him  against  deceased  to  take  his  life  or  do  him  serious 
bodily  harm,  although  he  may  not  have  mentioned  the  deceased  by  name,  if 
it  could  be  reasonably  gathered  that  the  deceased  was  meant  or  alluded  to. 
But  general  threats  by  defendant  not  directed  towards  the  person  slain,  or 
not  of  a  character  to  embrace  such  person,  are  inadmissible.  Oodwiti 
V.  State,  466. 

44.  On  a  trial  for  murder,  where  it  appeared  that  the  parties  were  friendly;  that 

they  entered  into  a  game  of  cards,  and  that  a  sudden  altercation  ensued,  evi- 
dently because  deceased  was  winner  in  the  game;  Held,  that  general  threats 
made  by  defendant  on  the  previous  day,  that  he  would  kill  some  d— d  son 
of  a  b — h;"  that  "he  felt  like  killing  some  one,"  not  directed  towards  any 
particular  person,  were  inadmissible,  and  were  calculated  to  affect  injuriously 
the  rights  of  defendant  and  prejudice  him  before  the  jury.    Id. 

45.  Appellant  is  in  no  condition  to  complain  that  the  court  charged  upon  provok- 

ing a  difficulty  where  it  was  sho^vn  that  he  was  the  aggressor  and  brought  on 
the  difficulty,  nor  is  it  any  matter  of  defense  for  him  to  show,  under  such 
circumstances,  that  deceased  engaged  voluntarily  with  him  in  a  rencounter 
with  deadly  weapons.    Id. 

46.  On  a  trial  for  murder,  where  it  appeared  that  the  city  marshal  had  sent  de- 

fendant and  two  other  parties,  without  a  warrant  of  arrest,  to  the  house  of  a 
white  woman  in  order  to  find  out  if  a  certain  negro  man  was  in  the  house, 
and  if  so,  to  arrest  or  detain  him;  and  defendant  broke  open  the  door  and 
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fired  his  piBtol  into  the  house,  and  the  woman  was  killed;  Held,  the  court 
properly  excluded  evidence  offered  by  defendant  to  prove  that  the  negro  man 
was  keeping  or  having  illicit  intercourse  with  the  woman  who  was  killed. 
Such  testimony  could  serve  no  legitimate  purpose.    Ruaaell  v.  State,  500. 

Murder  in  Second  Degree. 

On  a  trial  for  murder,  it  is  the  proper,  prudent,  and  safe  practice  to  submit  in 
the  charge  to  the  jury  the  issue  and  law  of  murder  in  the  second  degree. 
Bwt  V.  State,  397. 

Mutual  Combat. 

1.  See  facts  stated  in  the  opinion,  which,  on  a  trial  for  murder,  fully  authorized 

the  court  to  submit  to  the  jury  the  law  of  mutual  combat.  Mitchell  v.  State, 
170. 

2.  On  a  trial  for  murder,  where  it  is  apparent  that  defendant  engaged  in  the  com- 

bat with  felonious  intent,  with  a  deadly  weapon,  and  under  circumstances  in- 
dicating that  persons  on  the  one  side  or  the  other  might  be  killed,  the  law  of 
imperfect  self-defense  predicated  upon  mutual  combat  did  not  arise.    Id, 

Negligent  Homicide. 

On  a  trial  for  murder,  where  the  evidence  tended  to  show  that  the  defendant 
intentionally  and  recklessly  fired  into  the  private  residence  of  deceased  and 
her  two  children,  the  killing  of  the  mother  would  be  murder  in  the  first  or 
second  degree,  and  the  court  correctly  so  charged  the  jury,  and  further,  that 
such  killing  could  not  be  negligent  homicide.    Russell  v.  State,  590. 

New  Trial. 

1.  It  is  the  duty  of  a  defendant,  when  his  witness  is  not  present  at  the  beginning 

of  the  term  in  obedience  to  the  subpoena  which  was  served  upon  him,  to 
apply  for  and  have  an  attachment  issued  for  said  witness;  and  a  failure  to 
do  so  will  defeat  his  right  to  a  continuance  for  want  of  diligence.  But,  on 
motion  for  new  trial,  notwithstanding  such  want  of  diligence,  if  the  testi- 
mony is  both  material  and  probably  true,  a  new  trial  should  be  granted  to 
give  defendant  an  opi>ortunity  to  procure  the  testimony.    Clark  v.  State,  30. 

2.  On  the  13th  day  of  February  defendant's  motion  for  a  new  trial  was  overruled 

and  his  notice  of  appeal  was  given  and  entered.  On  the  17th  of  Februasy 
he  proposed  to  save  an  exception,  upon  the  ground  that  defendant  was  not 
present  when  his  motion  for  new  trial  had  been  overruled,  whereupon  the 
court  entered  an  order  setting  aside  the  judgment  on  the  motion  and  ordered 
a  rehearing  on  the  motion  for  new  trial  for  the  20th  of  February,  which  it 
had  the  right  to  do.  On  this  last  date,  defendant  declined  to  present  his 
motion  anew  because  the  same  had  already  been  decided,  and  for  the  further 
reason  that  his  notice  of  appeal  deprived  the  court  of  further  jurisdiction  in 
the  case.  It  does  not  appear,  however,  that  the  motion  was  again  acted  upon 
by  the  court  on  the  20th.  Held,  defendant's  action  was  an  abandonment  of 
the  right  of  rehearing  afforded  him  by  the  court,  and  furthermore  was  an 
abandonment  of  his  insistence  of  the  grounds  of  his  original  motion  for  new 
trial,  and  that  the  court  acted  properly  in  passing  final  sentence  upon  the  de- 
fendant.   Following  Laird  v.  State,  15  Texas,  317.    Gonzales  v.  State,  62. 

3.  On  a  trial  for  murder,  where  it  appeared  that  this  defendant  and  his  brother 

had  been  separately  indicted  for  the  murder;  that  this  defendant  was  first 
tried;  and  on  his  trial  his  sister  testified,  as  a  State's  witness,  to  certain  im- 
portant facts;  and  on  the  subsequent  trial  of  the  brother,  she,  as  a  witness, 
gave  a  directly  contradic?tory  statement  to  her  former  testimony;  and  which 
laist  statement  tended  strongly  to  implicate  another  party  and  not  her  brother 
in  the  murder;  and  defendant,  in  his  motion  for  new  trial,  claimed  that  her 
testimony  on  the  second  trial  was  newly  discovered,  and  that  a  new  trial 
should  be  granted  therefor;  Held,  in  the  light  of  the  other  uncontradicted 
testimony  in  the  case  (which  is  stated  in  the  opinion),  that  her  testimony 
given  in  the  second  case  is  not  probably  true,  and  therefore  the  motion  for 
new  trial  was  properly  overruled.    Trevino  v.  State,  64. 

4.  If,  on  a  motion  for  a  new  trial,  in  so  far  as  it  involves  the  action  of  the  court 
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in  overruling  an  application  for  contintMince,  it  is  made  to  appear,  in  con- 
nection with  the  other  testimony  adduced  on  the  trial,  that  the  proposed 
absent  testimony  is  not  probably  true,  but  totally  false,  it  will  be  held  that 
the  continuance  was  properly  refused  and  the  motion  for  new  trial  was  prop- 
erly overruled,  notwithstanding  due  diligence  to  get  the  witnesses  may  have 
been  shown,  and  notwithstanding  the  proposed  absent  testimony  would  be 
material,  if  true.    Bogga  v.  State,  82. 

5.  A  motion  for  new  trial  for  newly  discovered  evidence  is  properly  refused  where 

such  evidence  would  not  probably  alter  the  result  upon  another  trial. 
Mitchell  V.  State,  170. 

6.  When  a  defendant  has  been  refused  the  right  to  use  certain  testimony  to  im- 

peach a  witness,  and  makes  this  ruling  of  the  court  one  of  the  grounds  for 
a  new  trial,  it  is  not  competent  to  controvert  this  ground  of  the  motion  by 
an  ex  parte  affidavit  of  the  supposed  impeaching  witness  contradicting  the  al- 
legations which  it  had  been  proposed  to  prove  by  him.    Wyatt  v.  State,  256. 

7.  On  a  trial  for  murder,  where  the  testimony  of  a  most  material  witness  for  the 

State  has  been  attacked  by  a  strong  attempt  on  the  part  of  defendant  to 
break  it  down,  and  after  the  retirement  of  the  jury  one  of  the  jurymen  staited 
that  he  knew  said  witness,  that  he  had  worked  for  him,  and  was  an  honest 
«nd  truthful  boy,  etc.;  Held,  that  to  thus  bolster  up  and  give  strength  and 
character  to  the  credit  of  a  material  witness  by  a  member  of  the  jury,  when 
defendant  was  deprived  of  his  right  to  cross-examine  the  juror,  was  violative 
of  the  fundamental  principles  underlying  the  right  of  trial  by  jury.  Follow- 
ing Mitchell  V.  State,  38  Texas  Crim.  Rep.,  278.    Tate  v.  State,  281. 

8.  On  a  trial  for  theft,  where  it  was  made  to  appear,  on  motion  for  new  trial,  that 

after  the  jurj'  had  retired  to  consider  of,  and  before  they  had  agreed  upon, 
their  verdict,  two  of  the  jurors  told  their  fellows  that  defendant  was  the 
biggest  rogue  they  ever  heard  of;  that  she  ought  to  be  hung,  and  that  they 
would  be  willing  to  hang  her  if  the  law  would  permit  it;  and  one  of  the 
said  jurors  mentioned  several  instances  of  theft  by  defendant;  Held,  th&t  in- 
asmuch, for  aught  that  appears,  these  statements  might  and  perhaps  did 
tend  to  influence  the  minds  of  the  jury  in  determining  the  guilt  or  innocence 
of  defendant,  the  judgment  should  be  reversed.    Holmes  v.  State,  370. 

9.  Suggestions  of  error  in  the  motion  for  new  trial  with  reference  to  the  charge  of 

the  court,  and  the  failure  to  give  special  requested  instructions,  can  not  be 
regarded  as  bills  of  exception  to  said  supposed  errors.    Martin  v.  State,  482. 

10.  It  is  no  ground  for  a  new  trial  that  one  of  the  jurors  makes  affidavit  to  the 

effect,  that  after  he  expressed  his  belief  that  defendant  wias  not  guilty,  he 
was  induced  to  assent  to  the  verdict  because  he  believed  he  would  be  grossly 
insulted  by  the  others  if  he  did  not  do  so.    Pilot  v.  State,  615. 

11.  A  short  temporary  separation  of  one  or  more  jurors  from  their  fellows  will  con- 

stitute no  material  error  or  ground  for  new  trial,  where  it  is  shown  that  dur- 
ing the  separation  they  were  accompanied  by  or  all  the  time  in  view  of  an 
officer,  the  body  of  the  jury  at  the  same  time  being  also  in  charge  of  officers, 
and  where  there  wets  no  such  separation  as  would  in  any  wise  prejudice  the 
rights  of  appellant.    Taylor  v.  State,  552. 

Nonage. 

On  a  trial  for  burglary,  where  the  court  charged  the  jury:  "If  you  believe  the 
defendant  is  less  than  thirteen  years  of  age,  then  you  can  not  convict  him 
unless  he  had  sufficient  discretion  to  understand  the  nature  and  illegality  of 
the  act  constituting  the  offense  of  burglary."  Held,  correct,  and  in  con- 
formity with  the  statute.    Penal  Code,  art.  34.    Rocha  v.  State,  89. 

Nonexpert  Evidence. 

1.  Where  a  witness  is  shown  not  to  be  an  expert  in  the  knowledge  of  gunshot 

wounds,  it  is  not  error  to  reject  his  testimony  as  to  the  appearance  of  such 
wounds.    Mitchell  v.  State,  170. 

2.  On  a  trial  for  murder,  the  nonexpert  opinion  of  a  witness  as  to  defendant's 

sanity  at  a  particular  time,  based  upon  a  business  transaction  he  had  with 
defendant  a  few  days  prior  to  the  homicide,  is  admissible  where  the  witness 
detailed  at  length  the  facts  transpiring  at  that  time  upon  which  he  based 
his  opinion.    Burt  v.  State,  397. 
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3.  Where  tke  sheriff  hiiving  the  defendant  in  his  custody  has  warned  him,  any- 
thing the  defendant  stated  to  him  is  admissible  in  evidence,  and  the  sheriff 
may  give  his  opinion  of  the  sanity  of  the  defendant,  based  upon  bis  conver- 
saftions  with  defendant,  and  facts,  acts,  and  observations  of  and  concerning 
the  defendant.    Id. 

Notice  of  AppeaL    See  Justice  Court,  1. 

Nunc  pro  Tunc  Entry.    See  Appeal,  2;  Judgment,  1, 

Occupation  Tax.    See  Peddler. 

Peace  Officers.    See  Disturl>anee  of  the  Peace. 

Peddler. 

1.  Section  1,  article  8,  of  the  Constitution,  declares  that  "taxation  shall  be  equal 

and  uniform."  Held,  the  twenty-lirst  section  of  the  Occupation  Tax  Law 
(Called  Session  25th  Leg.,  p.  49),  amending  article  5049,  Revised  Statutes, 
levying  an  occupation  tax  on  peddlers,  is  obnoxious  to  said  constitutional 
provision,  in  that  by  its  proviso  it  exempts  from  the  operation  of  tbe  law 
blind,  deaf,  and  dumb  persons,  wounded  persons,  and  ex-soldiers  who  are 
incapacitated  to  do  manual  labor,    ^x  Parte  Jones,  482. 

2.  The  said  section  21  of  said  act  of  the  Twenty-fifth  Legislature,  Called  Session, 

is  also  obnoxious  to  the  provisions  of  article  8,  section  2,  of  the  Constitution, 
which  declares  that  "all  occupation  taxes  shall  be  equal  and  uniform  upon 
the  same  class  of  subjects  within  the  limits  of  the  authority  levying  the  tax," 
inasmuch  as  said  act  exempts  from  taxation  and  constitutes  certain  classes 
therein  named  privileged  classes,  who  are  authorized  to  pursue  the  occupation 
of  peddling  without  paying  a  tax  or  procuring  a  license.    Id. 

3.  Said  section  21  is  also  obnoxious  to  the  provisions  of  the  Bill  of  Rights,  article 

1,  section  3,  which  also  inhibits  all  class  legislation.    Id. 

Perjury.        ' 

1.  Whenever,  on  the  trial  for  perjury  assigned  upon  testimony  given  on  the  trial  of 

another  case,  the  record,  including  the  indictment  and  judgment  in  such 
former  case,  is  introduced  in  evidence,  the  court  should,  in  its  charge,  so 
limit  and  restrict  the  purpose  for  which  said  record  was  admitted  in  evi- 
dence as  that  the  jury  might  not  use  it  as  a  circiunstance  tending  to  establish 
the  guilt  of  defendant  of  the  perjury  for  which  he  is  on  trial.  Estill  v.  State, 
255.  ^ 

2.  On  a  trial  for  perjury,  where  there  was  testimony  sufiicient  to  go  to  the  jury  as 

to  the  falsity  of  the  statement,  and  the  court  instructed  them,  "That  before 
they  could  convict  the  defendant  of  the  alleged  falsity  of  his  statement  they 
must  believe  beyond  a  reasonable  doubt  that  such  falsity  had  been  estab- 
lished by  the  testimony  of  two  credible  witnesses,  or  of  one  credible  witness 
corroborated  by  other  circumstances" — this  was  sufficient  under  the  provis- 
ions of  article  785,  Code  of  Criminal  Procedure.    Franklin  v.  State,  346. 

3.  On  a  trial  for  perjury,  where  it  was  contended  that  the  proof  being  purely  of  a 

circumstantial  character  a  conviction  could  not  be  had  under  provisions  of 
article  786,  Code  of  Crimin-al  Procedure;  Held,  the  case  of  Kemp  v.  State,  28 
Texas  Criminal  Appeals,  519,  giving  the  srtatute  such  construction,  appears  to 
be  overruled  by  Beach  v.  State,  32  Texas  Criminal  Reports,  240,  and  Plummer 
V.  State,  35  Texas  Criminal  Reports,  202.    Id. 

4.  Where  the  alleged  false  statement  was  to  the  effect  that  defendant  had  sworn 

thiat,  on  a  certain  occasion,  be  did  not  see  one  K.  with  a  pistol  in  his  hand, 
and  two  witnesses  testified  that  they  were  present,  close  together,  with  K. 
and  defendant  at  the  time,  on  a  bright  moonlight  night;  that  K.  drew  his 
pistol  and  attempted  to  strike  one  of  said  witnesses  over  the  head  with  it, 
all  of  which  defendant  had  full  opportunity  to  see  and  know,  was  tantamount 
to  positive  testimony  that  defendant  saw  the  pistol,  and  the  case  was  not  one 
of  circumstantial  evidence.  Moreover,  two  witnesses  testified  that  defendant 
told  them  he  had  seen  the  pistol  on  said  occasion,  which  was  also  positive 
testimony.     Id. 

5.  On  a  trial  for  perjury,  where  the  only  portions  of  the  record  of  the  case,  in 
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which  the  perjury  wtLS  committed,  introdneed  in  evidence,  were  mere  formal 
portions  showing  the  organization  of  the  court,  the  judge  who  presided,  the 
complaint  and  information  charging  K.  with  carrying  the  pistol,  and  K/s 
plea  of  not  guilty  before  the  jury,  but  omitting  the  judgment,  the  court  was 
not  required  to  give  an  instruction  to  the  jury  limiting  the  use  of  such 
records,  there  being  no  probability  that  such  evidence  could  possibly  be  used 
•injuriously  to  defendant.    Id. 

6.  An  indictment  for  perjury,  based  upon  the  testimony  of  a  witnou  before  the 

grand  jury  with  reference  to  gaming  transactions,  is  too  indefinite  and  un- 
certain as  to  time,  which  alleged  that  the  witness  was  interrogated  as  to  any 
card  playing  at  a  certain  place  in  the  fall  of  1896,  in  September,  October,  and 
November,  or  at  any  time  from  the  1st  day  of  December,  1806,  to  the  15th 
day  of  March.  1897.    McMurtry  v.  State,  521. 

7.  An  indictment  for  perjury  of  a  witness  before  a  grand  jury,  to  be  su£Bcient> 

should  show  that  the  questions  put  to  the  witness  directed  his  attenti<m  to 
some  particular  transaction  as  well  as  the  time,  place,  and  sufficient  of  the 
circumstances  as  to  constitute  a  predicate  for  the  impeachment  of  the  wit- 
ness if  occasion  should  call  for  his  impeachment.  If  the  answers  could  not 
constitute  a  predicate  for  impeachment  of  the  witness,  it  ought  not  to  be  suf- 
ficient to  constitute  a  basis  for  a  conviction  for  perjury.    Id. 

8.  An  indictment  for  perjury,  based  upon  the  testimony  of  a  witness  before  the 

grand  jury  with  regard  to  card  playing,  should  not  onjy  allege  the  time  at 
which  the  unlawful  card  playing  took  place,  but  should  also  allege  the  name 
of  some  person  other  than  defendant  who  played  at  such  game.    Id. 

9.  An  indictment  for  perjury,  based  upon  the  testimony  of  a  witness  before  the 

grand  jury  with  regard  to  unlawful  card  playing,  is  insufficient  which  sim- 
ply alleged,  that  the  game  was  played  "in  a  room  over  Benson's  saloon,  in 
the  city  of  H."  The  word  "saloon"  is  not  tantamount  to  "a  house  for  re- 
tailing spirituous  liquors;''  and  the  indictment  should  have  more  clearly 
shown  that  said  room  was  attached  to  a  place  for  retailing  spirituous  liquors. 
Id. 

10.  An  indictment  for  perjury,  based  upon  the  testimony  before  a  grand  jury  as  to 

unlawful  card  playing,  must  allege  that  the  testimony  given  by  the  defendant 
on  the  issues  presented  was  material.  An  allegation,  "that  it  became  and  was 
a  material  matter  of  inquiry  before  said  grand  jury  whether  at  the  time  and 
place  laid  in  the  indictment  defendant  played  at  a  game  with  cards,"  is  not 
sufficient.    Id. 

11.  An  indictment  for  perjury  by  a  witness  before  the  grand  jury,  with  regard  to 

gaming  in  an  outhouse,  which  alleged  that  it  became  and  was  a  material  in- 
quiry whether  the  defendant  "had  seen  a  game  played  with  cards  in  a  certain 
house  situated  in  the  town  of  p.,  in  Hunt  County,  on  or  about  the  3d  day  of 
October,  1896,  where  people  did  then  and  there  resort;"  Held,  the  indictment 
was  insufficient;  the  particular  outhouse  should  have  been  stated,  and,  more- 
over, the  ai^signment  should  have  further  stated  and  named  some  of  the 
parties  involved  in  the  supposed  game  of  cards  inquired  about  in  order  to 
identify  the  transaction.  Following  McMurtry  v.  State,  ante,  p.  521.  Biggins 
V.  State,  539. 

12.  On  a  trial  for  perjury,  committed  by  a  witness  before  the  grand  jury  with  re- 

gard to  unlawful  gaming  in  an  outhouse,  where  testimony  as  to  the  outhouse 
being  resorted  to  for  gaming  purposes  wets  exceedingly  meager,  it  was  a  part 
of  the  law  of  the  case,  and  the  court  should  have  charged  the  jury,  in  effect, 
that  they  must  find  that  the  place  mentioned  in  the  indictment  w€w  an  out- 
house where  people  commonly  resorted  for  the  purpose  of  gaming,  or  for 
some  other  specific  purpose.    Id. 

Pistol,  Unlawfully  Carrying. 

1.  If  an  information,  for  unlawfully  carrying  a  pistol  into  a  ballroom,  be  defective 

for  want  of  an  allegation,  "that  people  were  then  and  there  assembled,"  etc., 
the  allegation  that  it  was  carried  into  a  ballroom  may  be  rejected  as  surplus- 
age, and  the  information  be  still  good  for  unlawfully  carrying  the  pistol. 
Lomax  v.  State,  318. 

2.  On  a  trial  for  unlawfully  carrying  a  pistol,  where  defendant  becomes  a  witness 

in  his  own  behalf,  it  is  not  competent  for  the  State  to  ask  him  if  it  in  not  a 
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fact  that  he  has  been  charged,  in  a  number  of  inertances,  with  a  like  offense. 
The  fact  that  a  man  unlawfully  carries  a  pistol  can  not  affect  to  bar  his 
credibility  as  a  witness.    Bain  v.  State,  636. 

3.  On  a  prosecution  for  unlawfully  carrying  a  pistol,  where  it  appeared  that  de- 

fendant lived  in  M.  County,  thirty-five  miles  on  a  direct  line  to  the  point  of 
destination,  where  he  arrived  at  1  o'clock,  remained  over  night,  and  returned 
'home  next  day;  Held,  he  was  evidently  a  traveler.    Id. 

4.  In  view  of  the  fact  that  decisions  as  to  what  constitutes  a  traveler  are  not 

harmonious,  and  the  further  fact  that  to  give  the  word  a  liberal  construction 
or  definition  would,  in  a  great  measure,  tend  to  defeat  the  purpose  of  the 
law  against  carrying  a  pistol,  it  is  suggested  that  the  Legislature  de£ne  what 
is  meant  by  the  word  ''traveler."    Id. 

Police  Powers  and  Regulations. 

1.  Among  the  inalienable  fundamental  privileges  and  rights  of  the  citizen  is  the 

right  to  acquire  and  possess,  and  the  right  to  the  free  use  and  exercise  of  his 
propert3%  if  not  in  detriment  to  the  rights  of  others,  and  this  right  also  em- 
braces the  privileges  of  a  citizen  to  keep  in  his  possession  the  property  of 
another;  and,  while  it  is  true  the  State  may  interfere,  under  its  police  power^ 
to  pro^hibit  the  keeping  of  property  injurious  to  the  lives,  health,  and  com- 
fort of  all  persons,  the  Legislature  is  not  authorized,  under  the  guise  of  a 
police  regulation,  to  invade  the  fundamental  privileges  and  interfere  with  the 
full  enjoyment  by  the  citizen  of  his  recognized  property  rights.  If,  there- 
fore, a  statute  purporting  to  have  been  enacted  to  protect  the  public  health, 
the  public  morals,  or  the  public  safety,  has  no  real  or  substantial  relation  to 
those  subjects,  it  is  the  duty  of  the  courts  to  so  adjudge.  Ex  Parte  Broum, 
295. 

2.  The  keeping  of  liquors  in  his  possession  by  a  person,  whether  for  himself  or 

for  another,  unless  he  does  so  for  the  illegal  sale  of  it  or  for  some  other  im- 
proper purpose,  can  by  no  possibility  injure  or  affect  the  health,  morals,  or 
safety  of  the  public;  and  therefore  a  statute  prohibiting  such  keeping,  as 
does  the  "Cold  Storage  Act,"  is  not  a  legitimate  exercise  of  the  police  power. 
It  is  an  abridgement  of  the  privileges  and  immunities  of  the  citizen,  without 
legal  justification,  and  therefore  void.    Id. 

3.  The  constitutional  provision,  article  16,  section  20,  giving  the  Legislature  author- 

ity to  enact  laws  with  regard  to  the  adoption  of  local  option  by  the  people, 
is  exclusive  of  any  other  method  to  be  pursued  by  the  Legislature  for  deal- 
ing with  the  question,  at  least  so  far  as  the  same  territory  is  concerned, 
where  local  option  has  been  adopted.  The  purpose  and  effect  of  the  consti- 
tutional provision  was,  and  is,  to  restrict  and  limit  the  legislative  authority 
to  the  powers  expressly  granted  therein,  and  consequently  a  legislative  act, 
not  within  the  legitimate  scope  of  this  express  grant,  such  as  this  "Cold 
Storage  Act,"  unless  it  is  a  fair  and  reasonable  exercise  of  the  police  power, 
must  be  held  unconstitutional  and  void.    Id. 

4.  It  is  competent,  under  the  police  power  of  the  State,  to  enact  a  law  stating 

in  distinct  terms,  that  if  any  person  shall  adulterate  any  article  of  food  or 
drink  (naming  the  article)  with  any  other  substance  without  labeling  the 
same,  such  person  shall  be  guilty  of  an  offense;  but  it  is  not  competent  for 
the  I^islature  to  make  criminal  the  mixing  or  mingling  of  articles  of  food 
which  are  wholesome  and  nutritious,  and  prohibit  the  sale  thereof.  But  our 
statute,  article  432,  is  too  general  in  terms,  in  that  it  embraces  all  articles  of 
food  and  drink;  and  it  is  extremely  onerous  in  requiring  healthy  articles  of 
food,  etc.,  when  mingled,  to  be  labeled.  To  be  enforcible,  the  act  should 
have  named  the  particular  article  the  adulteration  of  which  is  prohibited 
from  manufacture  and  sale  unless  labeled.    Doraey  v.  State,  527. 

Postponement.     See  Continuance,  10. 

1.  A  defendant  is  not  entitled  to  a  postponement  during  the  progress  of  the  trial 

for  a  witness  who,  though  subpoenaed,  is  not  shown  to  have  been  present  at 
the  time  of  announcement  of  ready  for  trial.    Geratenkorn  v.  State,  821. 

2.  Ordinarily  the  postponement  of  a  case  on  trial  will  not  be  granted  for  impeach- 

ing testimony.    Id. 
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PoBBesBion  and  Ownership.    See  Theft  by  Servant. 

Practice.    See  Conduct  of  Trial. 

1.  On  the  13tli  day  of  February  defendant's  motion  for  a  new  trial  was  oyerruled 

and  his  notice  of  appeal  was  given  and  entered.  On  the  17th  of  February 
he  proposed  to  save  an  exception,  upon  the  ground  that  defendant  was  not 
present  when  his  motion  for  a  new  trial  had  been  overruled,  whereupon  the 
court  entered  an  order  setting  aside  the  judgment  on  the  motion  and  ordered 
a  rehearing  on  the  motion  for  a  new  trial  for  the  20th  of  February,  which  it 
had  the  right  to  do.  On  this  last  date,  defendant  declined  to  present  his 
motion  anew  because  the  same  had  already  been  decided,  and  for  the  further 
reason  that  his  notice  of  appeal  deprived  the  court  of  further  jurisdiction 
in  the  case.  It  does  not  appear,  however,  that  the  motion  was  again  acted 
upon  by  the  court  on  the  2()th.  Held,  defendant's  action  was  an  abandon- 
ment of  the  right  of  rehearing  afforded  him  by  the  court,  and  furthermore 
was  an  abandonment  of  his  insistence  of  the  grounds  of  his  original  motion 
for  new  trial,  and  that  the  court  acted  properly  in  passing  final  sentence 
upon  the  defendant.  Following  Laird  v.  State,  Id  Texas,  317.  Oomalea  v. 
State,  62. 

2.  On  a  trial  for  theft  of  cattle,  where  the  evidence  showed  that  a  number  of  cat- 

tle belonging  to  other  persons  were  taken  at  the  same  time  with  those  in- 
volved in  the  trial,  and  the  court,  in  its  original  charge,  had  failed  to  in- 
struct as  to  such  other  cattle;  Held,  it  was  not  error,  in  lieu  of  special  re- 
quested instructions,  to  give  an  additional  charge  to  the  jury  presenting  and 
confining  such  other  takings  to  their  legitimate  purpose.    Bratt  v.  State,  121. 

5.  Where  the  bill  of  excepttons  to  the  overruling  of  defendant's  motion  to  re- 

quire the  State  to  disclose  the  names  of  the  private  prosecutors,  does  not 
show  what  bearing  the  disclosure  would  have  had  upon  the  case,  it  will  be 
held,  the  motion  was  properly  overruled.    Id. 

4.  Through  great  caution,  section  11,  Bill  of  Rights,  also  declares  that  "this  pro- 
vision shall  not  be  construed  as  to  prevent  bail,  after  indictment  found, 
upon  the  examination  of  the  evidence  in  such  manner  as  may  be  prescribed 
by  law."  The  Legislature  has  never  prescribed  how  the  examination  shall 
be  conducted,  but  in  reason,  under  the  constitutional  provision,  the  indict- 
ment itself  does  not  establish  the  guilt  of  defendant  of  a  capital  felony,  much 
less  the  fact  that  the  proof  is  evident  of  such  fact,  and  it  devolves  upon  the 
State,  first,  to  introduce  its  evidence  to  establish  that  fact  before  relator  is 
required  to  introduce  his  testimony.  Overruling  on  this  point  Ex  Farte 
Smith,  23  Texas  Crim.  App.,  100.    Eaf  Parte  Netoman,  164. 

•5..  The  rule  of  procedure  above  stated  is  not  to  be  affected  by  Code  of  Criminal 
Procedure,  article  199,  which  guarantees  to  a  relator,  in  such  cases,  the  right 
to  open  and  conclude  the  argument  on  the  trial.    Id. 

6.  A  contention  on  the  part  of  defendant,   that  he  had  been  ex»tradited   for  a 

murder  of  which  he  had  been  acquitted,  and  that  he  could  not  be  placed  upon 
trial  for  another  and  different  offense,  oan  not  be  availed  of,  for  the  first 
time,  on  a  motion  for  new  trial.  And  in  no  event  will  such  matter  be  re- 
vised where  the  matters  relating  thereto  have  not  been  placed  before  the 
trial  court  and  presented  by  the  record  on  appeal.     Vnderuood  v.  State,  193. 

7.  Article  646  of  the  Code  of  Criminal  Procedure  authorizes  the  court,  in  its  dis- 

cretion, to  set  any  day  of  the  term  for  the  trial  of  a  capital  case.  This  arti- 
cle is  controlling  upon  the  subject,  and  under  its  authority  the  day  set  may 
be  a  day  during  the  term  prior  to  the  day  set  for  taking  up  the  oriminal 
docket.    Gaines  v.  State,  202. 

'8.  On  a  trial  for  assault  with  intent  to  murder,  a  witness  for  the  defense  admitted 
that  he  had  pwom  to  a  lie  on  the  examining  trial,  whereupon,  as  he  was 
approaching  the  door  after  having  left  the  witness  stand,  he  was  quietly  ar- 
rested, the  arrest  not  being  made  by  order  of  the  judge.  Held,  such  arrest 
was  not  calculated  to  injure  the  rights  of  the  accused.  Had  the  arrest  been 
made  in  the  court  room  by  order  of  the  judge,  and  in  the  presence  of  the 
jury,  the    case  would  have  been  different.    Taylor  v.  State,  241. 

-9.  When,  at  the  time  the  case  was  called  for  trial,  the  regular  jury  for  the  week 
bad  been  discharged,  and  there  was  no  regular  jury  in  attendance  on  the 
court,  it  was  proper  practice  to  order  a  jury  summoned  to  try  the  case. 
Wyatt  V.  State,  256. 
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10.  When  the  charge  of  the  court  is  sufficient  upon  any  given  issue,  there  is  do  oc- 

casion to  give  special  requested  instnietions  upon  the  same  issue.    Id. 

11.  It  is  suggested  that  district  judges  call  the  attention  of  the  jury  to  the  oath 

they  have  taken  and  admonish  them  against  going  otrtside  the  record  in  the 
•trial  of  any  case,  and,  on  a  disregard  of  such  admonition,  tx>  visit  such  pun- 
ishment as  would  put  an  end  to  the  practice.    Tate  v.  State,  261. 

12.  On  a  trial  for  murder,  where  there  were  prior  encounters  in  whidi  several  par- 

ties were  participants,  all  occurring  within  a  brief  space  of  time  and  in  effect 
one  transaction,  with  scarcely  a  lull  or  cessation  of  the  fighting,  until  'the 
homicide  was  committed;  and  the  State,  in  the  examination  of  her  witnesses^ 
did  not  go  into  the  origin  of  the  difficulty,  but  was  allowed  by  the  court  to 
confine  the  testimony  to  tBe  immediate  facts  afttending  the  shooting  and 
death  of  deceased,  and  defendant  thereafter  was  refused  the  privilege  of  de- 
veloping the  origin  of  the  difficulty  by  a  cross-examination  of  said  witnesses. 
Held,  error.  The  prosecution  ^ould  have  been  required  to  fully  develop  the 
State's  case  where,  under  the  facts,  it  was  impossible  to  understand  the  char- 
acter of  the  homicide  without  a  knowledge  of  all  thai  occurred  between  the 
parties  immediately  preceding  it.    Shumate  v.  State,  266. 

13.  After  defendant,  as  stated  in  the  foregoing  paragraph,  had  been  denied  the 

right  to  cross-examine  the  State's  witnesses,  and  was  compelled  to  introduce 
his  evidence  as  to  the  origin  of  the  difficulty,  he  examined  one  witness  and 
rested.  The  State  was  then  permitted  to  introduce  the  same  witnesses  in 
rebuttal,  whose  cross-examination  had  previously  been  denied  to  defendant. 
Defendant  then  proposed  to  introduce  witnesses  in  rebuttal  of  this  krtter 
testimony,  which  the  court  refused  him  the  right  to  do;  Held,  error.  After 
the  State  had  thus  finally  developed  the  case  by  its  witnesses,  defendant  had 
the  right  to  rebut  the  State's  case,  and  he  could  not  be  deprived  of  this  right 
by  the  arbitrary  ruling  of  the  judge  in  the  first  place,  which  had  erroneously 
cut  the  State's  case  in  two,  and  would  not  permit  defendant  to  cposs^examine 
the  State's  witnesses  upon  the  whole  case.    id. 

14.  When  offenses  charged  in  the  different  indictments  are  so  diverse  as  not  to  ad- 

mit of  proof  that  they  are  the  same  transaction,  the  court  may  decide  the 
issue  and  strike  out  the  plea  of  former  acquittal  without  submitting  it  to  be 
determined  by  the  jury.  Following  Wright  v.  State,  37  Texas  Crim.  Rep., 
627.    Epps  V.  State,  284. 

15.  Article  074,  Code  Criminal  Procedure,  which  requires  that  when  a  defendant  ap- 

peals he  shall  give  notice  of  appeal  in  open  court,  and  the  justice  shall  enter 
such  notice  upon  his  docket,  is  mandatory,  and  the  entry  of  the  notice  upon 
the  justice's  docket  is  a  condition  precedent  to  the  right  of  appeal.  The 
failure  to  enter  the  notice  by  the  justice  can  not  be  supplied  in  the  county 
court  by  parol  evidence  or  the  affidavit  of  the  justice  that  notice  of  appeal 
had  in  fact  been  given.    Truss  v.  State,  201. 

16.  It  is  too  late  and  not  competent  for  a  defendant,  who  has  prosecuted  his  ap- 

peal by  filing  the  transcript  from  the  justice  to  the  county  court,  in  the  latter 
court  to  have  the  proceedings  stopped  to  enable  the  justice  to  perfect  his 
record  by  an  entry,  nunc  pro  tunc,  of  the  notice  of  appeal.    Id. 

17.  The  time  for  a  defendant  to  sugges^t  his  true  name  and  move  the  court  and 

have  the  prosecution  proceed  against  him  in  his  true  name,  is  when  he  is  ar- 
raigned. If  it  is  not  then  done,  by  express  provision  of  article  548,  Code  of 
Criminal  Procedure,  the  name  by  which  he  is  indicted  shall  be  taken  as  his 
true  name,  and  he  shall  not  thereafter  be  allowed  to  deny  the  same  by  way 
of  defense.  Such  a  suggestion  comes  too  late  after  arraignment,  and  a  plea 
of  not  guilty.    Following  Wilcox  v.  State,  31  Texas,  686.    Henry  v.  State,  306. 

18.  The  court  has  discretion  to  receive  evidence  until  the  argument  is  concluded, 

whether  in  rebuttal  or  not.    Burt  v.  State,  307. 

10.  Where  the  recognizance  on  appeal  is  defective,  it  can  not  be  amended  nor  a 
proper  legal  reoojfnizance  be  entered  into  in  the  court  below  pending  the  ap^ 
peal  in  order  to  perfect  the  appeal.    Youtifftnan  v.  State,  450. 

20.  Where  a  boy  twelve  years  old  did  not  know  what  an  oath  was,  or  that  there 
was  any  punishment  for  perjury,  but  knew  the  difference  in  a  truth  and  a  lie, 
had  heard  that  there  was  such  a  place  as  hell  and  heaven,  and  that  one  who 
swore  lies  would  go  to  hell,  he  guessed;  and  that  he  did  not  want  to  go  to 
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hell,  and  would  tell  the  truth;  Held,  the  court  did  not  err  in  permitting  him 
to  testify.    OwBheer  v.  State,  499. 

21.  Where  the  State  wm  permitted  to  prove  that  a  witness  had  become  responsible 

for  defendant's  fee  to  the  attorneys  representing  him,  on  cross-examination, 
he  should  have  been  permitted  to  state  why  he  so  became  responsible.    Id. 

22.  It  is  always  proper  to  refuse  a  special  requested  instruction  where  there  is  no 

CTidence  to  authorize  it.    Arbuthnot  v.  State,  509. 

28.  Where,  on  a  trial  for  murder,  it  appeared  that  defendant  had  been  served  with 
two  certified  copies  of  the  special  venire,  one  containing  sixty  names  and  the 
other  fifty-two,  and  defendant  made  a  motion  to  quash  the  venire,  which 
was  overruled ;  Held,  error.  When  the  motion  was  made,  it  should  have  been 
sustained  and  a  proper  list  made  out  containing  the  names  of  the  jurors 
actually  summoned,  and  this  should  have  been  served  upon  defendant  one 
day  before  trial.  The  law  does  not  authorize  the  selection  of  two  special 
venires  in  the  same  case  at  the  same  time.  The  copy  served  upon  defendant 
should  contain  the  names  numbered  from  one  to  the  last,  so  that  he  may 
consider  the  list  as  a  whole  with  a  view  to  his  challenges.  Fo&ter  v.  State, 
525. 

Y4.  Our  statutes  require,  that  in  appeals  from  justices  to  county  courts  an  appeal 
bond  with  security  in  double  the  amount  of  the  fine  and  costs  must  be  given 
and  be  approved  and  filed  by  the  justice  within  ten  days  after  the  motion 
for  new  trial  is  overruled.  A  failure  to  give  such  bond  can  not  be  cured  by 
the  filing  of  such  a  bond  in  the  county  court.  Nor  is  the  failure  excused  by 
the  fact  that  appellant  had  no  lawyer  and  relied  upon  the  constable  and 
justice  of  the  peace  to  perfect  his  appeal.    Ward  v.  State,  645. 

25.  It  is  error  for  the  court  to  submit  the  case  upon  an  issue  not  suggested  by  the 

evidence.    SjHllman  v.  State,  007. 

26.  Article  719,  Code  of  Criminal  Procedure,  provides,  that  in  misdemeanor  cases 

the  court  is  only  required  to  charge  the  jury  upon  the  request  of  counsel,  and 
where  counsel  request  instructions  in  such  cases,  it  is  proper  that  the  court 
should  refuse  to  give  them  unless  they  are  presented  in  writing.  Murray  v. 
State,  677. 

27.  Where  counsel,  on  the  examination  of  a  witness,  has  already  gone  over  the 

same  ground  twice,  it  is  not  error  for  the  court  to  refuse  to  permit  him  to 
go  over  it  again.    Kugadt  v.  State,  681. 

28.  It  is  not  error  tO|refilse  special  instructions  where  the  general  charge  effectually 

covers  so  much  of  the  requested  instruction  as  embraced  law  pertinent  to 
the  case.  Id, 

^Practice  on  AppeaL 

1.  The  overruling  of  a  motion  for  continuance  will  not  be  revised  on  appeal,  where 

no  bill  of  exception  was  reserved  to  the  ruling  in  the  trial  court.  Trevino  v. 
State,  64. 

2.  The  action  of  the  court  in  overruling  a  motion  to  cbange  the  venue  will  not  be 

revised  on  appeal,  unless  the  bill  of  exceptions  reserved  to  the  action  con- 
tains the  testimony,  if  any,  which  was  adduced  on  the  hearing  of  the  motion. 
Following  Blackwell  v.  SUte,  29  Texas  Crim.  App.,  104.  Underwood  v.  State, 
193. 

3.  A  contention  on  the  part  of  defendant,  that  he  bad  been  extradited  for  a  mur- 

der of  which  he  had  been  acquitted,  and  that  he  could  not  be  placed  upon 
trial  for  another  and  different  offense,  can  not  be  availed  of,  for  the  first 
time,  on  a  motion  for  new  trial.  And  in  no  event  will  such  matter  be  revised 
where  the  matters  relating  thereto  have  not  been  placed  before  the  trial  court 
and  presented  by  the  record  on  appeal.    Id. 

4.  Article  723,  Code  Criminal  Procedure,  as  lately  amended,  authorizes  reversals 

on  appeal  for  errors  in  the  charge  where  they  are  excepted  to  on  the  trial,  or 
on  motion  for  a  new  trial.    Garza  v.  State^  317. 

5.  On  a  trial  for  assault  to  murder,  where,  even  if  the  issue  of  aggravated  assault 

was  suggested,  no  exception  or  motion  for  new  trial  was  reserved  to  the 
charge  of  the  court  for  failure  to  submit  such  issue,  this  oourt,  under  the  acts 
of  the  Twenty-fifth  Legislature,  p.  17,  amending  article  723,  Code  Criminal 
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Procedure,  k  prohibited  from  reversing  for  such  error,  even  though  the  fiaul- 
ure  should  constitute  material  error.    Pena  v.  State,  333. 

6.  Improper  arguments  of  counsel  will  not  be  considered  on  appeal  when  defend- 

ant did  not  request  the  court  to  instruct  the  jury  to  disregard  them.  Frank- 
lin V,  State,  346. 

7.  The  ajnendment  to  article  904,  Code  of  Criminal  Procedure  (Acts  25th  Leg.,  p. 

11),  requires  the  court,  on  appeal,  to  presume  that  the  venue  was  proved  un- 
less it  is  made  affirmatively  to  appear  to  the  contrary  by  bill  of  exceptions 
Incorporated  in  the  transcript,  etc.  This  would  apprehend  that  before  the 
oourt  on  appeal  could  hold  the  venue  was  not  proved,  the  court  below  mu»t 
certify  that  the  evidence  did  not  establish  the  venue,  or  the  bill  of  exceptions 
should  contain  all  the  evidence  bearing  upon  the  same;  and  from  this  testi- 
mony it  must  appear  that  the  venue  was  not  proved.  MeOlaason  v.  State, 
361. 

8.  On  appeal  the  court  is  not  required  to  consult  the  statement  of  facts  to  verify 

the  judge's  statements  in  his  explanation  to  a  bill  of  exceptions.  Burt  v. 
State,  397. 

9.  On  a  trial  for  murder,  notwithstanding  the  enormity  of  the  act  imputed  to  de- 

fendant, he  is  eiktitled  to  a  fair  and  impartial  trial,  and  if  he  has  not  had 
such  trial,  the  judgment  of  conviction  should  be  reversed.    Id. 

10.  The  affidavit  or  complaint  is  a  prerequisite  to  the  validity  of  a  prosecution  by 

information  (C.  C.  P.,  art.  431),  and  if  the  record  on  appeal  does  not  contain 
the  complaint  or  affidavit  upon  which  the  information  is  based,  the  prosecu- 
tion will  be  dismissed.    Dickenson  v.  State,  472. 

11.  Where  an  appeal  has  been  dismissed  because  the  oomplaint  upon  which  the  in- 

formation was  based  was  not  contained  in  the  record,  the  dismissal  will  be 
set  aside  and  the  appeal  reinstated  if  the  record  is  completed  in  this  respect 
by  the  bringing  up  of  said  complaint  and  showing  that  it  wa«,  in  fact,  prop- 
erly and  legally  filed  in  the  court  below.    Id. 

12.  Where,  on  an  in«pection  of  the  record  on  appeal,  it  appears  that  an  absent 

witness  would  not,  if  present,  'have  sworn  to  the  facts  set  out  in  an  applica- 
tion for  continuance,  or  if  he  should  so  testify,  that  his  testimony,  in  the  Itgbt 
of  the  evidence  adduced,  would  not  be  probably  true;  or,  where  it  is  mani- 
fest that  the  proposed  absent  witness  is  a  myth,,  it  will  be  Held,  that  the 
continuance  was  properly  refused.     Benson  v.  State,  487. 

13.  Unless  the  record  on  appeal  shows  a  valid  final  judgment  entered  in  the  court 

below  before  appeal  is  perfected,  the  appeal  will  be  dismissed .  Estes  v.  State, 
506. 

14.  Code  of  Criminal  Procedure,  article  897,  provides,  "As  soon  as  the  transcript  is 

prepared  the  clerk  shall  forward  the  same  by  mail,  or  other  safe  conveyance, 
charges  paid,  inclosed  in  an  envelope  securely  sealed,  directed  to  the  proper 
clerk  of  the  Oourt  of  Ci'iminal  Appeals,"  and  the  Rules  of  the  Supreme  Court 
for  the  District  Courts  require  the  clerks  to  send  transcripts  in  felony  cases 
by  mail.  Held,  a  transcript  which,  by  its  indorsements,  shows  it  was  de- 
livered to  appellant's  a/ttorneys,  and  through  them  found  its  way  into  the 
Court  of  Criminal  Appeals,  will  be  stricken  from  the  docket,  and  a  certiorari 
ordered  to  the  clerk  of  the  district  court  to  make  out  a  new  transcript  and 
forward  the  same  according  to  law.    Pilot  v.  State,  Sl5. 

15.  Where  requested  instructions  are  refused,  and  the  action  of  the  court  in  refus- 

ing them  is  brought  forward  in  the  motion  for  new  trial,  this  will  require  a 
consideration  of  the  matter  on  appeal.    Livingston  v.  State,  535. 

16.  An  appellant  alone  will  be  permitted  to  withdraw  his  appeal  in  the  Court  of 

Criminal  Appeals.  It  can  not  be  done  by  his  attorney.  Wartelsky  v.  State, 
629. 

Prima  Facie  Evidence.    See. Evidence,  Si;  Local  Opti<m,  27. 

Principals  and  Accomplices. 

1.  In  the  offense  of  betting  upon  an  election,  a  mere  stakeholder  is  neither  a  prin- 
cipal nor  an  accomplice  whose  testimony  is  required  to  be  corroborated  tx> 
jiwtify  a  conviction  based  alone  upon  it.    Schwartz  v.  State,  26. 
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2.  Technrically  speaking,  there  are  no  accomplices  in  nrisdemeanors;  in  such  cases, 

ordinarily,  all  participants  are  principals.    Id, 

3.  In  order  to  constitute  a  person  a  principal  in  crime,  where  he  was  not  person- 

ally present  at  the  place  of  its  commission,  it  is  essential  that  he  must,  at 
the  time  the  act  is  being  done,  be  then  doing  some  aot  in  furtherance  of  the 
common  design.    Dawson  v.  State,  50. 

4.  On  a  trial  for  arson,  upon  a  count  in  the  indictment  whioh  charged  defendant 

as  a  principal,  where  it  appeared  from  the  evidence  that  defendant  had  sim- 
ply agreed  with  the  principal  offender  to  the  comimission  of  the  crime,  but 
was  not  pretsent  at  the  time  of  its  commission,  nor  then  keeping  watch  nor 
procuring  aid  or  means  to  assist  in  its  execution,  nor  engaged  in  securing 
-the  safety  or  concealment  of  the  offender;  and  the  principal  offender  was  not 
an  innocent  agent  of  defendant  in  the  commission  of  the  act.  Held,  these 
facts  constituted  defendant,  under  our  statutes,  an  accomplice  and  not  a 
principal.    Penal  Code,  arts.  74,  78,  79.    Id. 

5.  A  party  indicted  as  a  principal  can  not  be  convicted  upon  evidence  showing  him 

to  be  an  accomplice,  and  vice  versa.    Id. 

6.  A  charge  of  court  with  regard  to  principals  which  required  the  jury  to  believe 

before  they  were  authorized  to  convict,  that  defendant  was  present  and  acted 
eis  principal  in  the  breaking  of  the  jail,  was  amply  sufficient  where  the  evi- 
dence positively  identified  the  defendant  as  being  there  and  tampering  with 
the  lock  of  the  jail.    Storks  v.  State,  233. 

7.  On  a  trial  for  violating  local  option,  where  the  evidence  showed  that  defendant 

was  employed  in  the  establishment  to  look  after  and  keep  a  check  on  the 
sales  made  by  the  sellers,  who  were  all  negroes,  and  that  on  the  occasion  in 
question  he  met  the  several  parties,  who  were  entering  the  establishment  to 
get  drinks,  and  refused  admittance  to  one  of  them  because  he  had  previously 
"been  giving  people  away,"  that  is,  as  a  witness  before  the  grand  jury;  Held, 
the  evidence  authorized  a  charge  by  the  court  as  to  a  principal  offe 
"keeping  watch."    Wolfe  v.  State,  637. 

Private  Prosecutors.    See  Practice,  S. 

Privileged  Communications. 

Where  it  was  shown  that  defendant  had  been  duly  warned  by  the 'sheriff,  Held, 
a  proper  predicate  was  laid  for  the  introduction  of  the  statements  mode  by 
the  defendant  to  his  attorney  in  the  presence  and  hearing  of  the  sheriff,  and 
such  communications  to  his  attorney  were  not  privileged.  Russell  v.  State, 
600. 

Provoking  Difficulty.    See  Charge,  48,  5S. 

Purchase.    See  Charge,  9. 

Quarantine,  Live  Stock.    See  Live  Stock  Sanitary  Commission;  lAve  Stock  Qwir- 
antine. 

Sape.    See  Attempt  to  Commit  Rape;  Character  of  Defendant,  1,  2. 

1.  An  indictment  which  charges  a  rape  by  fraud  in  personating  the  husband,  in 

order  to  be  sufficient,  must  allege  that  the  injured  female  is  a  married  woman 
and  not  the  wife  of  defendant.  And,  while  it  is  not  necessary  to  allege  the 
name  of  her  husband,  it  would  be  the  better  practice  to  do  so.  Payne  v. 
State,  494. 

2.  Article  636,  Penal  Code,  denouncing  the  offense  of  rape  by  fraud  in  personating 

a  husband,  makes  it  essential  that  the  defendant  use  some  "stratagem"  by 
which  the  woman  is  induced  to  believe  the  offender  is  her  husband.  Held,  it 
is  absolutely  necessary,  in  order  to  constitute  this  offense,  that  the  defend- 
ant resort  to  some  device  or  stratagem,  some  artifice  or  trick,  intending  to  de- 
ceive the  prosecutrix  and  make  her  believe  that  he  is  her  husband;  and  not 
only  so,  but  the  effect  of  his  stratagem  must  be  to  deceive  and  impose  upon  her 
and  make  her  believe  that  he  is  her  husband  at  the  time  the  act  is  com- 
mitted, and  by  this  means  gain  her  consent  to  the  copulation.    Id. 
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Hape— «ontini«e(f. 

3.  Where  the  defendant  commita  a  rape  upon  a  married  woman,  who  is  deeping 
in  bed  with  her  husband/ and  she  makes  no  resistance,  beliermg  him  to  b« 
her  husband,  the  crime  is  rape  by  force  and  not  by  fraud.    Id. 

Becent  FoBsession  Unexplained.    See  Theft,  3, 

BecognlEance. 

1.  Article  498,  Code  of  Criminal  Procedure,  provides:    "When  a  defendant,  who 

has  been  arrested  for  a  felony  under  a  capias,  has  previously  given  bail  to 
answer  said  charge,  his  sureties  shall  be  released  by  such  arrest  and  he  shall 
be  required  to  give  new  bail.''  Held,  that  this  statute  does  not  apply,  where 
•tihere  are  two  cases  pending,  to  a  second  arrest  of  the  principal  under  a 
seoond  indictment,  even  though  the  two  pending  indictments  were  based 
upon  one  and  the  same  transaction,  and  it  is  immaterial  that  the  second 
indktment  is  for  precisely  the  same  offense  and  identical  with  the  first. 
The  sureties  on  the  bail  obligation  in  the  first  case  can  not  plead  their  dis- 
charge by  reason  of  arrest  and  giving  bail  under  the  second  indictment. 
Foster  et  at.  v.  State,  372. 

2.  When  the  indictment  contained  counts  for  theft  and  also  for  receiving  and  con- 

cealing stolen  property,  and  the  recognizance  entered  into  for  defendant's 
appearance  to  answer  the  charge  against  him*  recited  the  offense  aS  "theft  of 
hogs;"  Held,  the  recognizance  was  sufficient.  While  the  statute,  article  308, 
Code  of  Criminal  Procedure,  requires  that  the  offense  charged  shall  be  set 
out  in  the  obligation,  it  has  never  been  held  requisite  that  all  the  offenses 
set  out  in  the  different  counts  should  be  recited.  The  rule  would  be  different 
as  to  a  recognizance  on  appeal,  where  the  statute  requires  that  the  obliga- 
tion must  state  the  offense  of  which  defendanfhas  been  convicted.  [But  see, 
as  to  this  last  proposition,  the  new  Form  prescribed  by  Act  of  Twenty-fifth 
Legislature,  amending  article  887.— Reporter.]    Id.    , 

Becognizance  on  Appeal. 

1.  "Extortion"  is  not  an  offense  eo  nomine,  and  a  recognisance  on  appeal  from  a 

conviction  of  an  officer  for  receiving  higher  fees  than  allowed  by  law  is  fatsally 
defective  where  it  recites  that  defendant  stands  charged  with  "etiortUm** 
In  such  case,  the  constituent  elements  of  the  offense  must  be  set  out  in  the 
recognizance.    Johnson  v.  State,  26. 

2.  A  recognizance  on  appeal  from  a  conviction  under  article  824d,  Penal  Code, 

for  violating  the  rules,  orders,  and  directions  of  the  Live  Stock  Sanitary 
Commission  establishing  and  governing  quarantine  of  live  stock  in  Texas,  is 
fatally  defective  which  fails  to  set  out,  in  the  recitation  of  the  offense,  the 
two  essential  elements,  to  wit:  1.  The  fact  that  the  Live  Stock  Sanitary 
Commission  had  made  its  orders,  rules,  regulations,  and  directions;  and  2, 
that  the  Governor  has  issued  his  proclamation  thereupon.    Coggin  v.  State,  10. 

3.  Libel  is,  eo  nomine,  an  offense  which  is  defined  by  our  statutes,  and  a  recogni- 

zance on  appeal  which  recites  the  offense  as  "Hbel,"  without  setting  out  the 
constituent  elements  of  the  offense,  is  sufficient.    Jones  v.  State,  364. 

4.  Violating  the  local  option  law  is  not  an  offense  eo  nomine,  hence  the  essential 

elements  of  the  offense,  as  stated  in  the  indictment,  must  be  recited  in  the 
recognizance  on  appeal  to  render  it  sufficient.  [The  law  has  been  changed 
by  the  adoption  of  a  new  Form  for  the  recognizance.  C.  C.  P.,  art.  887,  as 
amended  by  Acts  25th  Leg.,  p.  5.— Reporter.]    Toungman  v.  StaU,  459. 

5.  Where  the  recognizance  on  appeal  is  defective,  it  can  not  be  amended  nor  a 

proper  legal  recognizance  be  entered  into  in  the  court  below  pending  the 
appeal  in  order  to  perfect  the  appeal.    Id. 

6.  A  recognizance  on  appeal,  in  a  misdemeanor  case,  to  be  sufficient  under  article 

887,  Code  of  Criminal  Procedure  (before  the  amendment  of  said  article  by  the 
Act  of  the  Twenty-fifth  legislature,  p.  5),  was  required  to  state  both  the  of- 
fense with  which  appellant  was  charged  and  the  offense  of  which  he  had 
been  convioted  in  the  lower  court.  And  failing  to  do  so  the  appeal  would 
be  dismissed  in  the  Court  of  Criminal  Appeals.     [Under  the  present  law. 
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Becognizance  on  Appeal—continued. 

article  887,  as  amended,  the  recognizanoe  ia  now  required  to  state  that  ap- 
pellant "has  been  convicted  of  a  misdemeanor,  as  more  fully  appears  by  the 
judgment  of  conviction  duly  entered  in  this  cause."— Reporter.]  WilHamg 
V.  8tate,  5U. 

Secord  for  Appeal.    See  Trantcript  on  Appeal. 

The  court  again  calls  attention  to  the  fact  that  care  should  be  taken  by  the 
lower  courts  in  preparing  a  record  for  appeal,  so  that  the  points  may  be 
clearly  presented  without  unneoesaary  prolixity  or  confusion.  Jonee  v. 
State,  87. 

Bepeal  of  Articles  of  Code. 

1.  Article  426,  as  included  in  the  Penal  Code,  1879,  prohibited  the  killing  of  female 

deer  during  the  months  of  the  year  therein  named,  and  article  4d0a  exempted 
certain  counties,  of  which  the  county  of  N.  was  one,  from  the  operation  of 
said  act.  The  Act  of  1879  was  entirely  repealed  by  the  Act  of  1881,  which  re- 
enacted  article  428,  changing  the  months  named;  and  in  1883  said  article  426 
was  amended  by  again  changing  the  months,  and  article  430  was  also  amended, 
and  it  again  exempted  the  county  of  N.  from  the  operation  of  the  law,  and 
the  county  of  N.  was  again  exempted  by  the  Act  of  1889.  But,  by  the  Act 
of  1893,  amending  article  430,  the  county  of  N.  was  not  among  the  counties 
named  as  exempt.  Held,  that  when  the  Act  of  1893  was  passed,  amending 
article  430,  it  took  the  place  of  all  preceding  amendments  and  was  a  sub- 
stitute in  full  for  all  such  amendments,  and  thereby  repealed  them,  and  that 
this  act  made  the  county  of  N.  subject  to  the  operation  of  the  law.  Dickenson 
V.  State,  472. 

2.  Subsequent  statutes,  revising  the  subject  matter  of  a  former  one,  and  evidently 

intended  as  a  substitute  for  it,  although  it  contains  no  express  words  to  that 
effect,  must  operate  to  repeal  the  former  to  the  extent  to  which  its  pro- 
visions are  revised  and  supplied;  and  where  the  subsequent  revising  statute 
comprehends  and  creates  an  entirely  new  and  independent  system  respect- 
ing the  subject  matter,  it  repeals  and  supersedes  all  previous  statutes  and 
laws  respecting  the  same  subject  matter.    Id. 

3.  Where  a  subsequent  statute,  which  substitutes  entirely  a  previous  statute,  omits 

a  particular  thing,  or  name  of  a  class,  mentioned  in  the  former  statute,  it 
will  be.  Held,  that  the  omission,  as  to  that  particular  matter,  was  intended, 
and  the  doctrine  ''expressio  unius  est  exclusio  alterius"  applies.    Id. 

4.  While  the  Constitution,  by  provision  of  article  3,  section  36,  requires  that  the 

section  or  sections  of  the  law  amended  shall  be  re-enacted  and  published  at 
length,  it  does  not  require  that  the  amended  articles  shall  be  numbered  as 
were  the  original  sections  or  articles;  as  where  several  articles  of  the  Code 
were  amended  whereby  one  of  them  became  article  430,  instead  of  430a,  as  it 
was  originally,  this  did  not  make  the  amendment  unconstitutional  or  invalid. 
Id. 

5.  By  omission  of  former  provisions  the  Constitution  of  1869,  and  all  subsequent 

ConstitutiouR,  repealed  the  previous  constitutional  provisions  making  mayors 
and  recorders'  courts  part  of  our  judicial  system,  and  consequently  articles 
98,  929,  and  930,  Code  of  Criminal  Procedure,  being  without  constitutional 
authority  to  support  them,  are  also  repealed,  notwithstanding  they  have  been 
brought  forward  from  time  to  time  by  the  codifiers  of  our  statutory  revis|oiy. 
Eof  Parte  Coombs,  alias  Shirley,  848. 

Sepotation  of  Deceased. 

1.  On  a  trial  for  murder,  the  reputation  of  deceased  as  a  peaceable  and  inoffensive 

man  is  admissible,  where  defendant  has  introduced  evidence  of  threats  made 
against  him  by  deceased.    Sims  c.  State,  637. 

2.  On  a  trial  for  murder,  where  evidence  of  the  reputation  of  deceased  for  honesty 

and  integrity  was  admitted  without  objection,  but  was  afterwards  stricken 
out  on  motion;  Held,  no  error  was  predicable.    Id. 
38  Texas  Crim.,  App.— 50 
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Bes  Gestae.    See  Evidence,  30;  Dying  Declarations,  1, 

1«  On  a  trial  for  murder,  where  the  defense  was  insulting  conduct  towards  the 
wife,  and  the  wife  has  testified  to  such  insulting  conduct,  and  that  her  hus- 
band and  deceased  had  been  friendly  until  she  communicated  the  facts  of  the 
insulting  conduct  to  her  husband;  and  it  was  contended  as  part  of  the  res 
gestae,  that  the  State  had  the  right  to  prove,  as  was  done,  by  the  wife  on 
her  cross-examination,  matters  pertaining  to  the  disposition  of  her  property^ 
and  deceased's  supposed  connection  therewith;  and  the  squandering  of  her 
property  by  her  husband;  Held,  the  rule  as  to  res  gestae  is,  that  any  relevant 
fact  to  the  main  fact  is  its  res  gestae  until  you  extend  it  into  a  field  in  which 
the  fact  has  no  probative  force.  But  it  would  be  a  most  remarkable  and 
novel  application  of  the  doctrine  of  res  gestae  to  extend  it  to  the  matters 
mentioned,  and  that  would  permit  the  wife,  in  the  face  of  the  statute,  to  be 
made  a  witness  against  her  husband  in  regard  to  any  matter  relevant  to  the 
case,  whether  germane  to  what  she  had  sworn  in  diief  or  not.  Jonea  v. 
State,  87. 

2.  On  a  trial  for  murder  which  grew  out  of  a  difficulty  between  two  factions,  it 

was  competent,  and  was  part  of  the  res  gestae,  going  to  show  why  deceased 
and  defendant  were  present  at  the  time  and  place  of  the  killing,  to  prove 
that  a  short  time  prior  thereto  a  member  of  one  of  the  parties  came  to  a 
hvery  stable  kept  by  a  member  of  the  other  faction  and  challenged  one  of 
the  opposite  party  to  come  up  street  and  have  a  fight.    Mitchell  v.  State,  170. 

3.  Evidence  of  another  assault  by  defendant  upon  another  party  ttian  the  prosecu- 

trix is  admissible  to  show  the  animus  of  defendant,  and  as  part  of  the  res 
gestae,  where  the  transaction  is  the  same.  As,  for  instance,  where  a  party 
who  interposes  in  the  first  assault  is  in  turn  assaulted.  MeCray,  alias  Rosson, 
17.  State,  609. 

Betaxing  Costs.    See  Fees;  Witness  Fees, 

Bights,  Privileges  and  Immunities. 

1.  Among  the  inalienable  fundamental  privileges  and  rights  of  the  citizen  is  the 

right  to  acquire  and  possess,  and  the  right  to  the  free  use  and  exercise  of  his 
property,  if  not  in  detriment  to  the  rights  of  others,  and  this  right  also  em- 
braces the  priA^ilege  of  a  citizen  to  keep  in  his  possession  the  property  of  an- 
other; and,  while  it  is  true  the  State  may  interfere,  under  >ts  police  power, 
to  prc^ibit  the  keeping  of  property  injurious  to  the  lives,  health,  and  comfort 
of  all  persons,  the  Legislature  is  not  authorized,  under  the  guise  of  a  police 
regulation,  to  invade  the  fundamental  privileges  and  interfere  with  the  full  en- 
joyment by  the  citizen  of  his  recognized  property  rights.  If,  therefore,  a 
statute  purporting  to  have  been  enacted  to  protect  the  public  health,  the 
public  morals,  or  the  public  safety,  has  no  real  or  substantial  relation  to 
those  subjects,  it  is  the  duty  of  the  courts  to  so  adjudge.  Ex  Parte  Broum, 
295. 

2.  The  keeping  of  liqiiors  in  his  possession  by  a  person,  w4iether  for  himself  or  for 

another,  unless  he  does  so  for  the  illegal  sale  of  it  or  for  some  other  improper 
purpose,  can  by  no  possibility  injure  or  affect  the  health,  morals,  or  safety  of 
the  public;  and  therefore  a  .statute  prohibiting  such  keeping,  as  does  the 
"Cold  Storage  Act,"  is  not  a  legitimate  exercise  of  the  police  power.  It  is  an 
abridgment  of  the  privileges  and  immunities  of  the  citizen,  without  legal  justi- 
fication, and  therefore  void.    Id, 

Bobbery. 

When  a  robbery  is  committed  by  several  parties,  it  is  legitimate  to  prove, 
though  defendant  was  not  present,  that  when  one  of  the  parties  was  arrested, 
fruits  of  the  crime  were  found  on  him;  such  evidence  goes  to  identify  the 
perpetrators.    Wyatt  v.  State,  256. 

Sale.    See  Selling  Liquor  to  Minor. 

Scire  Facias. 

1.  Where  the  forfeited  bail  bond  was  signed  "Jos  Marx,"  but  the  indictment,  the 
judgment  nisi,   and   the  scire  facias  all   named   the  prioipai  obligor  as  "J. 
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Scire  V&ci&B— continued, 

Marx,''  and  there  was  no  pleading  putting  the  identity  of  the  party  in  issue, 
and  no  evidence  adduced  on  the  subject;  Held,  the  court  wm  authorized,  as 
was  done,  to  treat  them  as  one  and  the  same  person;  and  it  was  not  error 
to  refuse  defendant's  special  requested  instruction  to  find  for  defendant  unless 
the  jury  should  believe  they  were  one  and  the  same  person.  Whitener  et  al, 
V.  State,  146. 

Secondary  Evidence.    See  Evidence,  27. 

Self-Defense. 

1.  On  a  trial  for  murder,  where  the  testimony  shows  that  defendant  was  one  of  the 

original  conspirators,  or  that  he  entered  into  the  difficulty  going  on  between 
the  other  parties  willfully  and  wrongfully,  and  engaged  in  the  same  with 
deadly  weapons,  knowing  that  he  or  his  adversary  might  be  killed,  Held,  a 
killing  by  him  could  not  be  less  than  murdetr  in  the  second  degree.  If  he 
did  not  engage  in  the  difficulty  willfully  or  wrongfully,  but,  being  present  and 
seeing  two  parties  assault  his  friend,  and  believing  his  friend  to  be  in 
danger  of  life  or  serious  bodily  harm,  he  shot  at  one  of  the  parties,  when 
deceased  turned  upon  him  in  the  attitude  of  firing,  or  being  from  defendant's 
standpoint  apparently  about  to  fire  upon  him,  defendant's  right  of  self-defense 
would  be  unimpaired.  Held,  further,  that  upon  the  facts,  as  above  stated, 
where  the  court  in  the  charge  gave  defendant  an  absolute  right  of  self-defense, 
and  there  being  nothing  in  the  evidence  showing  conditions  stated  that  would 
produce  adequate  cause,  the  court  did  not  err  in  rufusing  to  submit  the  issue 
of  manslaughter.    Mitchell  v.  State,  170. 

2.  On  a  trial  for  murder,  where  it  is  apparent  that  defendant  engaged  in  the  com- 

bat with  felonious  intent,  with  a  deadly  weapon,  and  under  circumstances 
indicating  that  persons  on  the  one  side  or  the  other  might  be  killed,  the  law 
of  imperfect  self-defense  predicated  upon  mutual  combat  did  not  arise.    Id. 

3.  On  a  trial  for  murder,  where  the  evidence  showed,  that  if  deceased  made  an  as- 

sault upon  defendant  it  was  with  no  less  intention  than  to  take  defendant's 
life,  it  was  not  error  for  the  court  to  so  limit  the  right  of  self-defense  and 
omit  to  charge  upon  self-defense  based  upon  appearances  of  serious  bodily 
injury.    Id. 

4.  On  a  trial  for  murder,  where  the  evidence  shows,  if  anything,  an  actual  and 

not  an  apparent  danger,  and  the  court  instructed  the  jury  to  regard  the  cir- 
cumstances from  defendant's  standpoint;  and  furthermore,  that  the  doc- 
trine of  self-defense  is  limited  to  necessity  or  apparent  necessity,  this  was 
sufficient.    Id. 

5.  A  party  has  a  perfect  right  of  self-defense  under  our  statute,  article  677,  Code 

Criminal  Procedure,  against  a  violent  attack  threatening  serious  bodily  harm. 
Th<mip8on  v.  State,  335. 

6.  A  party  restrained  of  his  or  her  liberty  has  the  right  to  resist  force  by  force, 

but  unless  the  deceased  was,  at  the  time,  doing  some  act  which  reasonably 
appeared  to  defendiint  to  endanger  her  life  or  threaten  her  with  serious 
bodily  injury,  she  would  have  no  right  to  kill  him;  and  if  the  assault  upon 
her  was  non-felonious,  she  would  have  no  right  to  stab  him  with  a  deadly 
weapon;  and  the  court  should  have  so  instructed  the  jurj-  in  this  case. 
Thompson  v.  State,  335. 

7.  On  a  trial  for  murder,  a  charge  upon  self-defense,  that  "all  self-defense  rests 

upon  necessity.  Where  there  is  no  necessity  to  kill  it  can  not  be  self- 
defense,"  is  the  law.  Apparent  necessity  must  be  as  pressing  and  imminent 
as  real  necessity.  Under  peculiar  circumstances,  it  might  be  necesfsary  to 
qualify  or  explain  what  is  meant  by  "necessity,"  but  such  explanation  is  not 
required  when  the  necessity  is  real  and  not  apparent.  Williford  v.  State, 
393. 

8.  Where  the  court  charged  the  jury  in  immediate  connection  with   the  charge 

above  set  out,  "but  a  reasonable  apprehension  of  death  or  great  bodily  harm 
will  excuse  a  party  using  all  necessary  force  to  protect  his  life  or  person,  and 
it  is  not  necessary  that  there  should  be  actual  danger  provided  he  acted  upon 
a  reasonable  apprehension  of  danger,  as  it  appeared  to  him  from  his  stand- 
point at  the  time;  and  in  such  case  the  party  acting  under  such  real  or 
apparent  danger  is  in  no  event  bound  to  retreat  in  order  to  avoid  the  neces- 
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avtj  of  killing  his  assailant  ;'*  Held,  the  charge  presents  apparent  danger 
clearly  and  explicitly,  and  is  the  law,  though  the  danger  was  only  ap- 
parent. Id. 
9.  Where  the  court  charged  the  jury,  "the  law  only  allows  a  person  to  use  such 
force  as  may  be  necessary  to  overcome  the  force  that  may  be  used  against 
him,  or  as  he  believes  is  being  used  or  about  to  be  used  against  him;"  and 
then,  in  connection  therewith,  in  effect  told  the  jury  'that  if  defendant's  as- 
sailant was  about  to  assault  him  with  no  intention  of  inflicting  death  or 
serious  bodily  harm,  and  it  so  appeared  to  defendant  himself,  the  latter 
would  not  be  justified  in  slaying  his  assailant  until  he  had  resorted  to  all 
other  means;  and  a  killing  under  such  circumstances  would  be  either  murder 
or  manslaughter  according  to  the  nature  of  the  assault  made  upon  defendant. 
Held,  the  charge  does  not  intimate,  that  in  order  to  prevent  deceased  from 
Icilling  or  inflicting  bodily  injury  upon  defendant,  the  latter  must  resort  to 
all  other  means,  but  clearly  conveys  the  idea,  that  if  such  state  of  facts  ex- 
isted defendant  would  have  the  right  to  slay  his  adversary.  W'hen  taken  in 
•connection  with  the  whole  charge,  the  instruction  is  a  correct  application 
of  the  law  to  the  case.  Id. 
IQ.  On  a  trial  for  murder,  where  the  court  has  given  a  full  charge  upon  the  law  of 
self-defense,  unlimited  and  unabridged  by  any  charge  on  provoking  a  diffi- 
culty by  defendant,  it  is  not  error  to  refuse  an  instruction  asked  by  de- 
fendant upon  the  theory  of  such  provocation,    /d. 

11.  Where  the  parties  had  had  a  previous  altercation  in  the  dance  room,  and  de- 

'fendant  went  out  into  t^e  corridor  and  laid  in  wait  for  some  time;  and  as 
soon  as  deceased  appeared  denounced  him  in  a  violent  manner,  it  is  clear 
he  intended  and  did  premeditatedly  provoke  the  difficulty,  and  it  is  absolutely 
immaterial  whether  the  deceased  struck  the  first  blow  so  far  as  his  rights  are 
concerned.    Taylor  v.  State,  552. 

12.  One  in  actual  possession  of  land  may  kill  another,  who  with  several  employes  to 

help  him  is  actually  pulling  down  a  fence  upon  the  land,  which  he  has  for- 
bidden him  to  do,  and  especially  where  deceased  has  a  shotgun  in  easy  reach 
with  which  to  prevent  defendant  from  interfering  with  him,  and  where  there 
are  no  other  means  but  to  kill  in  order  to  prevent  accused  from  obtaining 
possession  of  the  land.  Where  such  an  overt  act  is  committed  under  such 
circumstances  an  emergency  is  created  which  authorizes  defendant  to  act  both 
to  prevent  the  destruction  of  his  property,  and  to  save  his  own  life.  Sims  v. 
State,  637. 

Belling  Liquor  to  Minor. 

Where  the  indictment  alleged  a  sale  and  gift  of  liquors  to  one  Bisland,  a  minor, 
and  the  evidence  was  that  the  sale  was  to  one  Branson,  a  minor,  and  that 
Bisland  was  handed  and  drank  the  liquor  at  Branson's  request;  Held,  this 
was  neither  a  sale  or  gift  to  Bisland,  as  alleged,  and  the  evidence  was  in- 
sufficient to  support  the  conviction.    Bartman  v.  State,  643. 

Social  Club. 

1.  On  a  trial  for  a  violation  of  local  option,  where  the  defense  was,  that  defendant 

was  engaged  in  a  lawful  business,  as  steward  or  barkeeper  for  a  social  club, 
it  was  competent  for  the  State  to  prove  that  prior  to  the  institution  of  the 
rrosecution,  between  certain  dates,  160  casks  of  beer  had  been  ghipped  to 
j-aid  club  for  the  benefit  of  the  members;  the  same  being  relevant  and 
pertinent  to  defendant's  connection  with  the  club  and  profits  in  the  busi- 
ness.   Arnold  v.  N/afe,  1. 

2.  See  factfl,  stated  with  regard  to  a  "Social  Club,"  held  to  be  an  evasion  of  the 

local  option  law.    Following  Sutton  v.  State,  40  S.  W.  Rep.,  501.    Id, 

3.  On  a  trial  for  violating  local  option,  where  the  defense  was  that  defendant  was 

the  steward  and  agent  of  a  club  in  the  sale  of  the  beer,  it  was  immaterial  that 
he  had  refused  to  sell  beer  to  a  party  not  a  member  of  the  club;  such  testi- 
mony was  self-serving,  and  did  not  in  any  manner  tend  to  disprove  the  sale 
of  beers  to  others,  or  the  case  for  which  he  was  on  trial.    Arnold  v.  State,  5. 

4.  A  sale  of  intoxicating  liquors,  bought  with  the  money  of,  and  belonging  to, 

an  incorporated  social  club,  by  the  managing  steward  or  barkeeper  of  the 
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club  to  any  member  of  the  club,  is  a  sale  and  transfer  of  the  property  from 
the  corporation  to  the  individual  member.    Kmavek  v.  State,  44. 

5.  On  a  trial  for  violation  of  local  option,  where  the  defense  was,  that  the  sale 

was  to  a  member  of  a  social  club,  of  liquors  belonging  to  the  club,  by  the 
managing  steward  of  the  club,  Held  in  local  option  precincts,  all  sales  of  intoxi- 
cants whatsoever  are  prohibited  by  law,  except  on  the  prescription  of  a  physi- 
cian or  for  sacramental  purposes;  and  these  statutory  exceptions  exclude  any 
and  all  other  kinds  and  character  of  sales.  See  the  cases  of  Koenig  v.  State^ 
33  Texas  Crim.  Rep.,  367;  Winters  v.  State,  33  Texas  Crim  Rep.,  395;  Grant 
V.  State,  33  Texas  Crim.  Rep.,  527;  and  State  v.  Austin  Club,  33  S.  W.  Rep.» 
113— distinguished.    Id. 

6.  See  facts  stated  in  the  opinion  with  regard  to  the  organization,  incorporation^ 

management,  and  conduct  of  a  social  club,  upon  which  it  is  Hdd^  that  it  can 
hardly  be  questioned  but  that  the  social  club  or  cmrporation  was  formed  for 
the  purpose  of  evading  the  local  option  law.    Id. 

7.  In  a  local  option  precinct  the  «ale  of  intoxicants  is  prohibited,  except  for  sacra- 

mental and  medicinal  purposes.  A  sale  of  such  intoxicants  by  the  agent  of 
an  incorporated  club  to  one  of  the  members  of  the  club  is  a  violation  of  local 
option;  and  such  club  is  not  authorized  to  transfer  intoxicants  in  a  local 
option  precinct  by  sale.  Following  Kmavek  v.  State,  ante,  p.  44.  Finn  o. 
State,  75. 

Special  Judge.    See  Transfer  of  Cases,  S. 

Special  Venire. 

1.  Where  a  special  venire  was  drawn  for  100  jurors,  a  majority  of  whom  were  ex- 

cused by  defendant  himself  as  being  disqualified  to  sit  in  the  case,  and  only 
forty-two  were  in  attendance;  Held,  this  was  no  sufficient  ground  upon  which 
to  quash  said  venire,  there  being  no  suggestion  of  any  unfairness  in  the  mat- 
ter; and  when  it  further  appeared,  that  after  the  list  of  those  in  attendance 
was  exhausted,  100  talesmen  were  summoned  and  the  jury  completed  out  of 
the  first  fifty-six  of  those,  leaving  defendant  with  three  unused  peremptory 
challenges  on  hand.    Martin  v.  State,  462. 

2.  Where,  on  a  trial  for  murder,  it  appeared  that  defendant  had  been  served  with 

two  certified  copies  of  the  special  venire,  one  containing  sixty  names  and 
the  other  fifty-two,  and  defendant  made  a  motion  to  quash  the  venire,  which 
was  overruled;  Held,  error.  When  t^e  motion  was  made,  it  should  have 
been  sustained  and  a  proper  list  made  out  containing  the  names  of  the  jurors 
Actually  summoned,  and  this  should  have  been  served  upon  defendant  one 
day  before  trial.  The  law  does  not  authorize  the  selection  of  two  Erpecial 
venires  in  the  same  case  at  the  same  time.  The  copy  served  upon  defendant 
should  contain  the  names  numbered  from  one  to  the  last,  so  that  he  may 
consider  the  list  as  a  whole  with  a  view  to  his  challenges.  Foster  v.  State, 
525. 

Stakeholder.    See  Betting  on  Election. 

Statement  of  Facts. 

1.  In  no  case  will  the  court,  on  appeal,  go  behind  the  certificate  of  the  judge  to  in- 

quire whether  or  not  the  statement  of  facts  is  a  fair  statement.  Taylor  v. 
State,  241. 

2.  Where  it  appeared  that  defendant  had  prepared  his  statement  of  facts  and 

handed  it  to  the  judge  during  the  term,  and  upon  the  judge's  informing  him 
that  he  did  not  have  time  to  see  the  county  attorney  and  verify  the  same; 
and  the  defendant  thereupon  requested  an  order  for  ten  days  within  which 
to  file  said  statement,  which  request  or  order  was  never  entered  upon  the 
docket  or  minutes;  Held,  due  diligence  required  of  defendant  to  see  that  said 
order  was  made  by  the  judge  and  entered  upon  the  minutes  by  the  clerk;  and 
no  sufiicient  excuse  being  shown,  the  statement  could  not  be  considered. 
Bonner  v.  State,  599. 

3.  Where  the  defendant  procured  an  order  for  a  filing  of  the  statement  of  facts 

within  ten  days  after  adjournment,  and  court  adjourned  on  ^e  11th  of  Sep- 
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•tember,  but  defendant  did  not  mail  the  statement  to  the  judge,  who  was 
holding  another  term  in  another  county  eighty  miles  distant,  until  on  the 
morning  of  the  21st  of  September,  and  the  judge  was  sick  and  unable  to  cor- 
rect or  make  out  a  new  statement  so  that  it  could  be  returned  and  filed  in 
time;  Held,  an  utter  want  of  diligence  on  the  part  of  appellant  is  shown,  and 
the  statement  will  not  be  considered.  Monk  v.  State,  0CK2. 
4.  In  order  to  authorize  a  consideration  of  a  statement  of  facts,  under  an  order 
allowing  ten  days  after  adjournment  for  its  filing,  the  defendant  muBt  show 
the  use  of  all  diligence  within  his  power  to  obtain  and  file  said  statement 
within  the  time.    Id. 

Sunday  Law. 

1.  Penal  Code,  article  199,  prohibits  any  trader,  in  any  business  whatsoever,  or  his 

agent  or  employe,  from  selling  or  keeping  his  place  of  business  open  on  Sun- 
day for  the  purpose  of  traffic.  Held,  a  party  is  guilty,  under  the  statute,  if 
he  sells  on  Sunday,  or  if  he  opened  his  place  of  business  for  purpose  of  traffic 
on  Sunday,  whether  he  made  any  sales  or  not.    Broton  v.  State,  997. 

2.  On  a  trial  for  unlawfully  selling  and  keeping  open  a  saloon  on  Sunday  for  the 

purpose  of  selling  liquor,  evidence  of  other  sales  than  that  charged  is  com- 
petent to  establish  the  fact  that  the  saloon  was  open  for  the  purpose  of  en- 
gaging in  the  business.    Id, 

3.  .An  indictment  or  information  for  selling  or  keeping  open  a  place  of  business 
.     for  traffic  on  Sunday  may  charge  both  modes  of  violation,  and  it  is  not  neces- 
sary that  they  should  be  set  out  in  different  counts,  nor  is  the  State  bound 
to  elect  upon  which  count  or  allegation  it  will  proceed — ^the  offenses  being 
misdemeanors.     Jd. 

Surety. 

1.  Where  an  affidavit  by  a  surety  for  the  surrender  of  a  principal  in  a  bail  bond 

was  made,  out  of  terra  time,  before  the  clerk  of  the  court,  and  without  any 
order  from  the  judge;  and  a  capias  issued  by  the  clerk,  upon  which  the  prin- 
cipal was  rearrested;  and  it  was  contended,  in  view  of  the  provisions  of 
articles  321  and  258,  Code  of  Criminal  Procedure,  that  the  affidavit  was  void, 
and  the  capias  a  writ  not  authorized  in  the  premises;  Held,  the  statutes. 
Code  of  Criminal  Procedure,  articles  318  to  323,  inclusive,  are  intended  to 
facilitate  the  surrender  of  a  principal  by  his  bail  whenever  they  shall  deeir^ 
from  any  cause,  to  surrender  him;  and  to  allow  only  this  in  a  felony  case, 
after  indictment,  when  the  court  should  be  actually  sitting,  would  affoid 
but  very  little  relief  to  the  surety.    Whitener  et  al»  v.  State,  146. 

2.  Where  a  surety  surrenders  his  principal,  it  is  provided  by  article  321,  Code 

Criminal  Procedure,  that  he  may  obtain  from  the  court  or  magistrate  before 
whom  the  affidavit  is  made,  "a  warrant  for  the  arrest  of  such  principal,  which 
shall  be  executed  as  in  other  cases."  Held,  diat  statute  is  not  restrictive  to 
the  county  of  the  prosecution,  but  authorizes  process  to  be  issued  to  any 
county  in  the  State. 
Henderson,  Judge,  dissents,  and  holds,  that  the  intention  of  the  law  was  to 
confine  the  process  to  the  county  of  the  prosecution.    Id. 

3.  Article  498,  Code  of  Criminal  Procedure,  provides:     "When  a  defendant,  who 

has  been  arrested  for  a  felony  under  a  capias,  has  previously  given  bail  to 
answer  said  charge,  his  sureties  shall  be  released  by  such  arrest  and  he  shall 
be  required  to  give  new  bail."  Held,  that  this  statute  does  not  apply,  where 
there  are  two  cases  pending,  to  a  second  arrest  of  the  principal  under  a  sec- 
ond indictment,  even  though  the  two  pending  indictments  were  based  upon 
one  and  the  same  transaction,  and  it  is  immaterial  that  the  second  indict- 
ment is  for  precisely  the  same  offense  and  identical  with  the  first.  The  sure- 
ties on  the  bail  obligation  in  the  first  case  can  not  plead  their  discharge  by 
reason  of  arrest  and  giving  bail  under  the  second  indictment.  Foster  et  ol. 
r.  State,  372. 

Surplusage.    See  Information,  1. 
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Swindling. 

1.  An  indictment  for  swindling,  which  alleged  that  tiie  fraudulent  representationa 

were  made  to  one  C,  and  that  he  was  the  owner  of  the  money  obtained, 
and  that  he  was  the  owner  of  Jones  County  Bank,  sufficiently  alleges  that 
the  party  swindled  was  an  individual;  and  it  was  unnecessary  to  allege  that 
the  bank  was  a  corporation,  a  joint  stock  company,  or  a  copartnership. 
Kasets  v.  State,  32  S.  W.  Rep.,  698,  distinguished.    Faulk  v.  State,  77. 

2.  Where,  in  connection  with  the  allegation  of  the  fake  pretenses,  it  was  alleged 

in  the  indictment  that  defendant  "did  then  and  there  induce  the  said  C.  to 
exchange  his  said  three  hundred  dollars  in  money  for  a  draft,"  etc.;  Held, 
this  was  a  distinct  allegation  of  an  exchange  of  property,  and  was  suf- 
ficient.   Id. 

3.  The  indictment  charged,   that  appellant  received   $300  upon   a  worthless  or 

fraudulent  draft  for  that  amount  upon  a  foreign  bank.  The  proof  was,  that 
defendant  represented  that  he  had  $300  in  the  foreign  bank;  the  prosecutor 
agreed  to  collect  the  same.  Defendant  drew  the  draft  for  $300,  but  the 
prosecutor  only  gave  him  $25  in  money  and  entered  up  $275  to  his  credit, 
giving  him  a  certificate  of  deposit  for  that  amount;  and  in  a  day  or  so  there- 
after paid  a  check  drawn  by  defendant  for  $12.50,  the  total  amount  received 
by  defendant  being  $37.50.  Held,  the  proof  was  of  a  character  to  demand 
of  the  trial  court  a  charge  to  the  effect  that,  if  the  $300  was  not  absolutely 
and  unconditionally  transferred  from  defendant  to  the  prosecutor,  but  the 
transaction  was  merely  a  collection  and  an  advance  by  prosecutor  of  the 
money,  less  than  $50,  to  defendant,  that  then  the  defendant  could  only  be 
convicted  of  a  misdemeanor.    Id. 

4.  On  a  ^rial  for  swindling  by  means  of  a  worthless  draft,  upon  which  defendant 

had  procured  the  entry  of  a  credit  in  his  behalf  for  $275,  drafts  drawn  by 
him  upon  said  money  were  admissible  as  evidence  to  show  that  he  exercised 
ownership,  control,  and  dominion  over  the  said  $275.    Id. 

Theft. 

1.  On  a  trial  for  theft  of  money,  where  it  was  admitted  by  the  prosecution  that 

defendant  obtained  possession  of  the  money  by  consent  of  the  owner,  an 
instruction  in  the  charge  of  the  court,  that  if  defendant  obtained  the  money 
without  the  consent  oi  the  owner  they  would  convict,  was  erroneous.  San- 
ders V.  State,  343. 

2.  A  charge  of  the  court  is  erroneous  which  authorizes  a  conviction  if  the  money 

was  obtained  by  defendant  through  some  "false  pretext,"  when  there  was 
no  testimony  in  the  case  that  suggested,  in  the  remotest  degree,  that  defend- 
ant resorted  to  any  pretext,  false  or  otherwise,  to  obtain  possession  of  the 
money.    Id. 

3.  On  a  trial  for  theft,  where  it  appeared  that  some  twenty-eight  or  thirty  days 

after  the  alleged  theft  the  father  of  the  defendant  was  found  in  possession 
of  a  portion  of  the  property,  the  defendant  not  being  present  at  the  time, 
and  no  explanation  was  ever  given  by  defendant  or  his  father,  and  the  court 
instructed  the  jury,  in  effect,  that  if  they  believed  the  alleged  stolen  property 
was  recently  after  its  theft  found  in  the  possession  of  defendant  under  cir- 
cumstances demanding  of  him  an  explanation  of  his  possession,  and  he  made 
no  explanation,  "then  I  charge  you  before  you  would  be  warranted  in  finding 
him  guilty  from  such  circumstances  of  possession  alone,  you  must  be  satisfied 
that  his  possession  was  personal,  was  recent,  was  exclusive,  was  unexplained, 
and  that  it  involved  a  conscious  assertion  of  property  by  the  defendant;  and, 
if  either  of  these  constituent  elements  are  wanting,  defendant  is  entitled  to 
be  acquitted."  Held,  the  charge  is  erroneous;  first,  defendant  was  not  pres- 
ent at  the  time  his  father  was  arrested  and  found  in  possession  of  the  prop- 
erty; second,  >t  assumes  that  the  theft  was  recent,  when  it  had  been  com- 
mitted a  month  before  defendant's  father  was  found  in  possession;  third,  it 
is  upon  the  weight  of  evidence  in  that  it,  in  effect,  instructed  the  jury,  that 
if  defendant  was  in  possession  of  recently  stolen  property,  and  his  poseesnon 
was  exclusive  and  unexplained,  they  would  convict.    Spillman  v.  State,  607. 

Theft  of  Cattle.    See  Joint  Defendants,  5. 

1.  On  a  trial  for  theft  of  one  head  of  cattle,  where  one  of  the  main  inculpatory 
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facts  was  that  the  animal  had  been  branded  in  defendant's  brand,  and  wit- 
nesses for  defendant  testified  that  the  calf  was  socking  a  cow  of  defendant's; 
that  they  branded  the  animal  in  defendant's  brand  when  it  was  a  calf,  and 
when  defendant  was  not  present;  Held,  the  court  should  have  instructed  the 
jury,  in  effect,  that  if  the  animal  was  the  oalf  of  defendant's  cow,  he  could 
not  be  convicted.  That  if  he  was  not  a  party  to  the  original  taking,  he  could 
not  be  convicted.  That  if  he  was  not  present  or  so  connected  with  the 
branding  as  to  constitute  him  a  principal,  he  could  not  be  convicted;  and 
that  if  he  believed  the  animal  to  be  his  when  he  sold  it,  he  could  not  be  con- 
victed; and  a  failure  to  so  instruct  the  jury  is  reversible  error.  Black  o. 
State,  58. 

2.  On  a  trial  for  theft  of  cat  fie,  it  is  competent  to  introduce  the  record  of  the 
marks  and  brands  of  the  alleged  owner  of  the  cow,  the  mother  of  the  calf 
alleged  to  have  been  stolen,  though  the  calf  was  in  e  differen-t  brand;  but 
such  evidence  would  not  establish  ownership  in  the  calf  itself;  and  in  such 
case,  the  court  should  have  instructed  the  jury  that  the  records  of  the  marka 
and  brands  was  admitted  only  for  the  purpose  of  proving  ownership  in  the 
cow  which  bore  the  brand.    Id. 

8.  On  a  trial  for  theft  of  cattle,  where  the  evidence  showed  that  a  number  of 
cattle  belonging  to  other  persons  were  taken  at  the  same  time  with  those 
involved  in  the  trial,  and  the  court,  in  its  original  charge,  had  failed  to 
infirtruct  as  to  such  other  cattle;  Held,  it  was  not  error,  in  lieu  of  special  re- 
quested instructions,  to  give  an  additional  charge  to  the  jury  presenting  and 
confining  such  other  takings  to  their  legitimate  purpose.    Bratt  v.  State,  121. 

4.  On  a  trial  for  theft  of  cattle,  where  the  alleged  owner,  as  superintendent  of  the 

K.  Ij.  &  C.  Co.,  had  the  actual  care,  control  and  management  of  the  cattle 
belonging  to  said  company,  which  were  branded  L  E  N;  and  said  superin- 
tendent had  had  possession  of  and  claimed  the  cow,  which  was  branded  in 
said  brand,  for  more  than  two  years  as  belonging  to  said  company;  Held» 
the  court  correctly  and  profierly  charged  the  jury  as  follows,  viz:  "Should  & 
person  or  company  take  into  his  or  their  possession  live  stock  not  his  or 
their  own,  such  as  cattle,  and  hold  the  same  peaceably  and  adversely  in 
their  actual  control  and  possession  uninterruptedly  for  a  period  of  two  years 
or  more,  claiming  the  same  as  his  or  their  own,  such  possession  and  claim 
for  a  period  of  two  years  vests  absolute  title  to  the  cow,  and  her  increase,  in 
such  possession."    Brooks  v.  State,  167. 

5.  On  a  trial  for  cattle  theft,  where  it  appeared  that  the  alleged  owner  had  died 

since  the  indictment  was  found,  Held,  competent  for  the  State  to  prove  that 
the  said  owner  was  a  witness  before  the  grand  jury  in  the  matter  and  thus 
prove  by  circumstantial  evidence  his  want  of  consent.     Id, 

Theft  of  Ho^. 

1.  On  a  trial  for  hog  theft,  where  the  court  charged  the  jury  with  regard  to  de- 
fendant's recent  possession  and  reasonable  explanation,  as  follows:  "If  you 
believe  from  the  evidence  that  the  hogs  described  in  the  indictment  had  been 
stolen  from  D.,  and  that  recently  thereafter  the  defendant  was  found  in  pos- 
session of  them;  and  when  his  possession  was  first  queetioned  he  made  an  ex- 
planation of  how  he  came  by  them;  and  you  believe  that  such  explanation 
is  reasonable  and  probably  true,  and  accounted  for  defendant's  possession 
in  a  manner  consistent  with  his  innocence,  then  you  will  consider  such  ex- 
planation as  true  and  acquit  the  defendant.  If,  on  the  contrary,  such  ex- 
planation was  unreasonable,  and  did  not  account  for  defendant's  possession 
in  a  manner  consistent  with  his  innocence,  but  the  State  has  shown  the  falsity 
thereof,  then  you  will  take  the  possession  of  the  defendant,  together  with 
all  the  other  facts  and  circumstances,  if  any,  in  evidence,  and  if  you  believe 
the  defendant  guilty,  beyond  a  reasonable  doubt,  you  will  so  find — otherwise, 
you  will  acquit  the  defendant."  Held,  not  to  be  obnoxious  to  the  objection 
that  it  is  upon  the  weight  of  evidence,  and  is  contradictory  and  calculated 
to  mislead,  and  requires  the  jury  not  only  to  believe  the  explanation  was 
reasonable  and  probably  true,  but  further  imposes  upon  defendant  the  burden 
to  show  that  the  explanation  was  consistent  with  his  innocence.  Following 
Wheeler  v.  State,  34  Texas  Crim.  Rep.,  350.    Wheeler  v.  State,  71. 
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Theft  of  ^ogB— continued, 

2.  On  ft  trial  for  theft  of  hogs,  where  the  defeiiBe  waa  a  purchase  by  defendant, 
and  the  coorty  in  effect,  instructed  the  jury  that  they  should  acquit,  if  tihey 
had  a  reasonable  doubt  as  to  such  purchase;  that  they  could  in  no  event 
oonvict,  unless  defendant  participated  in  the  original  fraudulent  taking;  that 
no  subsequent  connection  with  tbem,  even  though  defendant  knew  they  were 
stolen,  would  authorize  bis  conviction,  and  that  the  receiving  of  the  hogs  by 
defendant  with  guilty  knowledge  that  they  were  stolen,  would  not  authorize 
his  conviction.    Held,  defendant  had  no  grounds  of  complaint.    Id. 

8.  On  a  trial  for  theft  of  hogs,  where  the  defense  was  a  purchase,  a  charge  as  to 
a  bill  of  sale  was  sufficient  which  instructed  the  jury:  "The  law  requires  of  a 
butcher  that  he  take  a  bill  of  sale  of  cattle,  etc.,  but  no  law  exists  requiring 
a  purchaser  of  hogs  to  take  a  bill  of  sale  therefor,  to  show  hiis  good  faith  in 
possession."    Id. 

Theft  of  Horse. 

1.  A  conviction  for  horse  theft  under  a  general  indictment  for  theft,  is  not  sup- 

ported by  proof  that  the  horse  was  acquired  by  defendant  under  a  contract 
for  borrowing,  where  it  fails  further  to  show  that  at  the  time  it  was  so  ac- 
quired the  defendant  intended  to  convert  it  to  his  own  use.  Mangwm  v.  State, 
231. 

2.  On  a  trial  for  theft  of  a  horse,  where  the  evidence  ahowed  only  that  the  de- 

fendant borrowed  the  horse  to  work  his  crop,  and  some  time  thereafter  took 
it  out  of  the  county,  and  sold  it;  Held,  the  conviction  for  theft  could  not 
be  sustained.  Defendant  should  have  been  prosecuted  upon  an  indictment 
brought  under  article  877,  Penal  Code,  charging  him  as  a  bailee  with  fraudu- 
lent conversion  of  the  horse.    Id. 

3.  An  indictment  for  theft  of  a  horse,  which  alleged  that  it  was  "taken  from  the 

possession  of  a  Mexican,  whose  name  is  Jose,  but  whose  surname  is  to  the 
grand  juiy  unknown,  and  could  not  be  ascertained  after  diligent  inquiry," 
etc.,  was  sufficient;  but  it  devolved  upon  the  State  the  burden  to  prove  the 
diligent  inquiry  by  the  grand  jury  to  ascertain  the  surname  of  the  owner. 
Shockley  v.  State,  458. 

4.  Where  it  was  made  to  appear  that  one  of  the  principal  witnesses,  who  was  be- 

fore the  grand  jury,  knew  t>he  alleged  owner  of  the  horse,  who  had  worked 
for  him  on  his  ranch,  and  knew  his  name  and  could  have  given  the  grand 
jury  his  full  name  had  they  asked  him,  wbich  they  did  not  do,  and  said 
witness  lived  only  twenty-five  miles  from  the  town  where  the  grand  jury 
was  in  session,  and  could  have  been  recalled  before  them  had  they  sent  for 
or  issued  process  for  him;  Held,  inexcusable  negligence,  and  that  the  evi- 
dence failed  to  support  the  allegations  in  the  indictment  and  was  insufficient 
to  support  the  verdict  and  judgment.    Id. 

Theft  by  Servant. 

A  servant  or  employe  who  is  in  temporary  custody  or  control  of  the  property 
of  his  employer,  does  not  have  such  possession  as  in  any  sense  to  constitute 
him  the  owner  or  possessor  as  against  the  ownership  or  possession  of  his  em- 
ployer or  master;  the  ownership  and  possession  remains  in  the  employer  or 
master,  and  a  fraudulent  taking  of  the  property  by  such  employe  or  servant, 
without  the  consent  of  the  master  or  employer,  is  theft.  In  the  case  stated, 
an  indictment  charging  theft  by  a  bailee  could  not  be  maintained.  Livingston 
V.  State,  535. 

Threats.    See  Reputation  of  Deceased,  1. 

1.  On  a  trial  for  murder,  where  threats  have  been  proved  on  the  part  of  defend- 

ant towards  deceased,  it  was  legitimate  for  defendant  to  prove,  in  rebuttal 
of  his  animosity,  that  he  had,  before  the  homicide,  talked  with  a  witness 
about  his  difficulties  with  deceased  and  that  he  had  proposed  to  drop  them. 
OaineJi  v.  State,  202. 

2.  It  is  always  competent,  as  showing  motive  on  the  part  of  defendant,  to  prove 

threats  made  by  him  against  deceased  to  take  his  life  or  do  him  serious 
bodily  harm,  although  he  may  not  have  mentioned  the  deceased  by  name,  if 
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flt  could  be  reasonably  gathered  that  the  deceased  was  meant  or  alluded  to. 
But  general  threats  by  defendant  not  directed  towards  the  person  slain,  or 
not  of  a  character  to  embrace  such  person,  are  inadmissible.  OodnHn  v.  State, 
466. 
3.  On  a  trial  for  murder,  where  it  appeared  that  the  parties  were  friendly;  that 
they  entered  into  a  game  of  cards,  and  that  a  sudden  altercation  ensued,  evi- 
dently because  deceased  was  winner  in  the  game;  Held,  that  general  threats 
made  by  defendant  on  the  previous  day,  that  he  would  kill  some  d— d  son  of 
a  b — h;"  that  "be  felt  like  killing  some  one,"  not  directed  towards  any  particu- 
lar person,  were  inadmissible,  and  were  calculated  to  affect  wjurioiuly  the 
rights  of  defendant  and  prejudice  him  before  the  jury.    Id, 

Title.    See  Defense  of  Property,  3. 

Title  to  Acts.    See  Legislative  Acta. 

Transcript  on  Appeal. 

Code  of  Criminal  Procedure,  article  897,  provides,  "As  soon  as  the  transcript 
is  prepared  the  clerk  shall  forward  the  same  by  mail,  or  other  safe  convey- 
ance, charges  paid,  inclosed  In  an  envelope  securely  sealed,  directed  to  the 
proper  clerk  of  the  Court  of  Criminal  Appeals,"  and  the  Rules  of  the  Supreme 
Court  for  the  District  Courts  require  the  clerks  to  send  transcripts  in  felony 
cases  by  mail.  Held,  a  transcript  which,  by  its  indorsements,  shows  it  was 
delivered  to  appellant's  attorneys,  and  through  them  found  its  way  into  the 
Court  of  Criminal  Appeals,  will  be  stricken  from  the  docket,  and  a  cer- 
tiorari ordered  to  the  clerk  of  the  district  court  to  make  out  a  new  tran- 
script and  forward  the  same  according  to  law.    Pilot  t?.  State,  515. 

Transfer  of  Cases. 

1.  Without  an  order  entered  to  that  effect  by  the  District  Court,  in  conformity 

with  article  473,  Code  of  Criminal  Procedure,  the  clerk  of  said  court  has  no 
authority  to  transfer  indictments  from  the  District  Court  to  inferior  courts; 
and  without  the  order  of  transfer  by  the  District  Court,  the  inferior  court 
can  acquire  no  jurisdiction,  because  the  indictment  could  not  be  filed  therein. 
Austin  V.  State,  8. 

2.  A  transcript  of  the  transfer  of  a  case  from  the  district  to  an  inferior  court 

should  include  a  bill  of  costs  that  have  accrued  in  the  case  up  to  and  includ- 
ing the  fees  for  the  transcript.    Id. 

3.  Where  a  case  was  transferred  by  a  special  judge,  from  the  district  to  the 

county  court,  and  defendant  pleaded  to  the  jurisdiction  of  the  latter  court 
because  the  transcript  of  the  transfer  failed  to  show  the  appointment,  quali- 
fication, or  authority  of  the  special  judge;  Held,  the  statute,  article  1071, 
Revised  Statutes,  does  not  require  that  the  appointment  and  qualification  of 
a  special  judge  shall  accompany  an  order  of  transfer  of  a  case  as  part  of  the 
record  of  such  transfer.  In  regard  to  such  a  transfer,  it  will  be  presumed 
that  the  law  was  complied  with  as  to  his  appointment,  etc.  Sehwortg  v. 
State,  26. 

4.  Where  the  transfer  of  a  case  is  improperly  certified  from  the  district  to  the 

county  court,  the  proper  practice  is  to  move,  in  limine,  to  quash  the  indict- 
ment, or  by  plea  to  the  jurisdiction.  Where  the  defendant  has  pleaded  to 
the  indictment  without  such  motion  or  plea,  it  is  too  late  to  interpose  such 
objection  by  motion  in  arrest  of  judgment.    Bonner  v.  State,  599. 

Traveler. 

1.  On  a  prosecution  for  unlawfully  carrying  a  pistol,  where  it  appeared  that  de- 

fendant lived  in  M.  County,  thirty-five  miles  on  a  direct  line  to  the  point  of 
destination,  where  he  arrived  at  1  o'clock,  remained  over  night,  and  returned 
home  next  day;  Held,  he  was  evidently  a  traveler.    Bain  v.  State,  635. 

2.  In  view  of  the  fact  that  the  decisions  as  to  what  constitutes  a  traveler  are  not 

harmonious,  and  the  further  fact  that  to  give  the  word  a  liberal  codstruc- 
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tion  or  definition  would,  in  a  great  measure,  tend  to  defeat  the  purpose  of 
the  law  against  carrying  a  pistol,  it  is  suggested  that  the  Legislature  ddSne 
what  is  meant  by  the  word  "traveler."    Id. 

Trial.    See  Conduct  of  Trial;  Practice. 

tJnlawfully  Carrying  Pistol.    See  Pistol,  Unlawfully  Carrying;  Disturbance  of 
the  Peace, 

ITnlawfully  Pulling  Down  Fence.    See  Fence, 

Variance.    See  Indictment,  31-35, 

1.  Where  the  forfeited  bail  bond  was  signed  "Jos  Marx/'  but  the  'indictment,  the 

judgment  nisi,  and  the  scire  facias  all  named  the  principal  obligor  as  "J. 
Marx,"  and  there  was  no  pleading  putting  the  identity  of  the  party  in  issue, 
and  no  evidence  adduced  on  the  subject;  Held,  the  court  was  authorized,  as 
was  done,  to  treat  them  as  one  and  the  same  person;  and  it  was  not  error  to 
refuse  defendant's  special  requested  instruction  to  find  for  defendant  unless 
the  jury  should  believe  they  were  one  and  the  same  person.  Whitener  et  al, 
V,  State,  146. 

2.  Where  an  indictment  for  forgery  alleged,  in  the  purport  clause,  that  the  instru* 

ment  declared  on  was  forged  by  a  false  indorsement  purporting  to  be  the 
act  of  "Wm.  M.  Cook,  Jr.,"  and  the  instrument  as  set  out  in  the  tenor 
clause  showed  the  indorsement  to  be  "Wm.  Oook  per  Wm.  M.  Cook,  Jr.,  W. 
L.  Thulemeyer;"  Held,  a  fatal  variance.    Thulemeyer  v.  State,  349. 

Venue. 

1.  Under  provision  of  Code  of  Criminal  Procedure,  article  242,  "the  offense  ot 

conspiracy  may  be  prosecuted  in  the  county  where  the  conspiracy  was  en- 
tered into,  or  in  the  county  where  the  same  was  agreed  to  be  executed." 
Held,  where  a  conspiracy  to  commit  arson  in  M.  County  was  entered  into  in 
D.  County,  the  venue  of  the  prosecution  and  the  jurisdiction  were  properly 
alleged  in  M.  County;  and  it  was  also  proper  to  allege  that  the  conspiracy 
was  in  M.  County.  And,  under  such  allegations,  proof  was  admissible  as  to 
what  transpired  in  connection  with  the  formation  and  plans  for  its  execu- 
tion entered  into  in  D.  County.    Datcson  v.  State,  9. 

2.  On  a  trial  for  a  violation  of  local  option  in  Justice  Precinct  No.  1,  C.  County, 

where  the  record  shows  that  the  trial  occurred  in  C.  City,  and  that  C.  City 
was  in  Justice  Precinct  No.  1  of  C.  County;  Held,  the  venue  of  the  offense 
was  sufficiently  established.  Botcman  v.  State,  14. 
5.  The  amendment  to  article  904,  Code  of  Criminal  Procedure  (Acts  25th  Leg.,  p. 
11),  requires  the  court,  on  appeal,  to  presume  that  the  venue  was  proved 
unless  it  is  made  affirmatively  to  appear  to  the  contrary  by  bill  of  exceptions 
incorporated  in  the  transcript,  etc.  This  would  apprehend  that  before  the 
court  on  appeal  could  hold  the  venue  was  not  proved,  the  court  below  must 
certify  that  the  evidence  did  not  establish  the  venue,  or  the  bill  of  excep- 
tions should  contain  all  the  evidence  bearing  upon  the  same;  and  from  this 
testimony  it  must  appear  that  the  venue  was  not  proved.  McOlasaon  v.  State, 
351. 

4.  On  a  trial  for  forgery,  alleged  to  have  been  committed  in  B.  County,  proof  of 

venue  is  sufficient  where  it  showed  that  defendant  lived  in,  and  that  the 
note  bore  date  in,  and  was  made  payable  to  him  in  B.  County;  and  that 
shortly  after  its  purported  execution  he  went  from  B.  to  another  county, 
where  he  negotiated  the  note,  stating  at  the  time  he  was  just  from  B.  County 
Id,  « 

5.  On  a  trial  for  murder,  where  the  evidence  established  that  it  was  committed  on 

N.  Y.  Creek,  and  the  body  was  brought  to  and  cremated  at  J.  Creek,  and 
that  both  said  creeks  were  in  the  county  of  W.,  the  venue  was  sufficiently 
shown  to  be  in  W.  County,  where  it  did  not  appear  said  creeks  ran  also  partly 
within  the  limits  of  other  counties.    Kugadt  v.  State,  681. 
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Verdict.    See  Judgment,  S;  New  Trial,  8. 

1.  Where  a  case  involves  the  minority  of  a  defendant,  a  verdict,  failing  to  state 

the  age  of  defendant,  may  be  amended  by  the  jury  by  supplying  the  omission 
and  returning  the  amended  verdict  into  court.    Rocha  v.  State,  09. 

2.  Where  an  information  in  one  single  count  charges  defectively  a  higher  offense,, 

which  includes  a  lower  offense  which  is  sufficiently  charged,  the  court,  in  its 
charge  to  the  )ury,  should  limit  them  to  the  consideration  of  the  lesser  of- 
fense only,  and  it  is  error  to  charge  as  to  the  greater  which  is  defectively 
alleged,  and  such  error  is  especially  reversible  where  the  verdict  ol  the  jury 
leaves  it  uncertain  as  to  which  of  the  offenses  defendant  was  found  guilty. 
Lotnax  v.  State,  318. 

3.  A  general  rule  is,  that  where  there  are  a  number  of  counts  in  an  indictment,. 

some  good  and  some  bad,  a  general  verdict  will  be  applied  to  any  good  count 
which  is  supported  by  the  evidence.  But  this  is  not  the  rule  where  a  prelimi- 
nary motion  to  quash  the  indictment  was  overruled  when  it  should  have  been 
sustained  as  to  certain  defective  counts.  In  this  last  character  of  case,  a 
charge  which  submitted  all  the  counts  will  constitute  error  where  the  verdict 
is  general.    McMurtry  v.  State,  521. 

Wite  as  WltneM. 

1.  A  wife  can  be  a  witness  for  her  husband,  but  not  against  him;  and,  when  she 

is  a  witness  for  him,  the  State  can  legitimately  cross-examine  her.  as  to  the 
facts  sworn  to  by  her  on  her  direct  examination.  But  on  such  cross-exami- 
nation, if  the  State  is  permitted,  over  defendant's  objections,  to  prove  other 
independent  facts  not  elicited  on  the  examination  in  chief,  it  thereby  make» 
her  a  State's  witness  against  her  husband,  which  can  not  be  done.  And  if 
the  matters  so  elicited  on  cross-examination  &re  of  a  material  character,  it 
will  constitute  reversible  error.    Jones  v.  State,  87. 

2.  On  a  trial  for  murder,. where  the  defense  was  insulting  words  and  conduct  by 

deceased  towards  the  wife  of  defendant,  which  she  had  communicated  to 
him,  and  the  wife,  as  a  witness,  has  testified  to  such  insulting  conduct  of  de- 
ceased towards  her;  and  the  theory  and  the  evidence  on  behalf  of  the  State 
was  to  the  effect  that  her  testimony  was  prompted  by  an  improper  motive, 
was  recently  fabricated  and  manufactured  solely  -to  aid  the  husband  in  his 
defense;  Held,  it  was  error  to  exclude  the  testimony  of  witnesses  going  to> 
establish  the  fact  that,  before  the  homicide,  she  had  stated  to  them  the 
facts  as  testified  to  by  her.  Such  testimony  was  admissible  to  support  her 
testimony,  and  also  for  the  purpose  of  showing  that  the  husband  believed 
her  statements,  and  committed  the  homicide  in  consequence  of  them.    Id. 

3.  If  the  husband  is  upon  trial,  and  his  wife  is  a  witness,  and  she  should  swear 

to  facts  injurious  to  him  in  answer  to  questions  propounded,  he  could  not 
complain;  but  if  she  swears  to  certain  facts  and  circumstances,  the  cross- 
examination  must  be  confined  to  the  matter  elicited  in  chief.  Everything 
which  is  legitimate  for  the  purpose  of  testing  her  knowledge  of  the  facts 
sworn  to,  her  bias,  her  prejudice,  in  fact  any  matter  that  goes  legitimately  to- 
discredit  her,  is  admissible  on  cross-examination.  But  if  the  State  leaves 
the  matter  testified  to  in  chief,  arid  proposes  to  prove  indep>endent  crimi- 
native facts  against  the  accused,  this  would  not  be  a  cross-examination  of  the 
witness.  When  the  matter  is  departed  from,  the  witnesses  ceases  to  be  a 
witness  for  her  husband  and  becomes  a  witness  for  the  State.  See  opinion 
for  a  discussion  in  extenso  of  these  rules.    Id. 

4.  On  a  trial  for  murder,  where  the  defense  was  insulting  conduct  towards  the 

wife,  and  the  wife  has  testified  to  such  insulting  conduct,  and  that  her  hus- 
band and  deceased  had  been  friendly  until  she  communicated  the  facts  of 
the  insulting  conduct  to  her  husband;  and  it  was  contended  as  part  of  the 
•  res  gestae,  that  the  State  had  the  right  to  prove,  as  was  done,  by  the  wife 

on  her  cross-examination,  matters  pertaining  to  the  disposition  of  her  prop- 
erty, and  deceased's  supposed  connection  therewith;  and  the  squandering  of 
her  property  by  her  husband;  Held,  the  rule  as  to  res  gestae  is,  that  any 
relevant  fact  to  the  main  fact  is  its  res  gestae  until  you  extend  it  into  a  field 
in  which  the  fact  has  no  probative  force.  But  it  would  be  a  most  remarka- 
ble and  novel  application  of  the  doctrine  of  res  gestae  to  extend  it  to  the 
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matters  mentioned,  and  that  would  permit  the  wife,  in  the  face  of  the  stat- 
ute, to  be  made  a  witness  against  her  husband  in  regard  to  any  matter  rele- 
vant to  the  case,  whether  germane  to  what  she  had  sworn  in  chief  or  not.    Id. 

5.  On  a  trial  for  murder,  where  the  wife  of  defendant  is  a  witness  for  him,  her 

cross-examination  must  be  limited  strictly  to  matters  which  are  pertinent  and 
germane  to  matters  drawn  out  in  her  examination  in  chief.  It  is  error  to 
permit  her  to  be  cross-examined  over  objection  as  to  important  collateral 
independent  matters  injurious  to  defendant,  and  the  error  is  intensified  by 
permitting  her,  after  such  illegal  cross-examination,  to  be  impeached  by 
proof  of  her  contradictory  statements  as  to  such  matters.  Oainea  v.  State, 
202. 

6.  On  a  trial  for  murder,  where  the  State  was,  over  objections,  permitted,  on 

cross-examination  of  the  wife,  to  elicit  from  her  the  fact  that,  on  the  even- 
ing before  the  homicide,  she  went  over  to  her  brother's  (the  deceased)  and 
warned  him  not  to  come  to  town  the  next  day,  and  also  to  prove  her  ex- 
clamations at  the  time  she  reached  the  dead  body  of  her  brother;  Held,  this 
evidence  of  her  acts  and  conduct  was  inadmissible,  as  it  dimply  tended  to 
establish  apprehension  on  the  part  of  the  witness,  and  did  not  tend  to  show 
any  act  or  demonstration  of  defendant.  The  acts  and  conduct  of  a  witness 
are  never  pertinent  as  evidence  against  a  defendant,  and  are  only  admissible 
when  legally  used  for  the  purpose  of  impeaching  the  witness.  A  witness  can 
not  be  impeached  by  illegal  tes.timony.    Id. 

7.  Evidence,  such  as  that  indicated  in  the  foregoing  paragraph,  being  clearly  inad- 

missible for  any  purpose,  it  is  beyond  the  power  of  the  court  to  so  limit  and 
control  it  in  the  charge  as  to  deprive  it  of  its  injurious  effect,  and  especially 
BO  when  such  evidence  tended  to  suggest  express  malice  on  the  part  of  the 
defendant,  and  might  have  inHueneed  the  jury  in  determining  the  degree  of 
murder.    Id. 

107ithdrawal  of  Appeal.    See  Practice  on  Appeal,  16. 

'WltneSB.    See  Eatpert  Witneea;  "Nonewperi  Evidence. 

1.  The  general  rule  is,  that  if  a  party,  in  the  cross-examination  of  a  witness,  de- 

parts from  the  matter  elici^ted  in  chief,  he  makes  the  witness  his  own  wit- 
ness; and  whenever  the  matter  is  not  pertinent  or  germane  to  that  elicited 
in  chief,  the  witness  becomes  the  witness  of  the  party  attempting  to  prove  such 
matter.    Jonee  v.  State,  87. 

2.  The  courts  of  this  State  have  held,  in  an  unbroken  line  of  decision,  that  where 

a  witness  is  attacked  by  showing  contradictory  statements,  the  witness  can 
be  supported.  It  is  also  well  established,  that  when  a  witness  is  attacked 
by  showing  that  he  has  testified  corruptly,  or  has  recently  fabricated  his  tes- 
timony for  a  purpose,  he  can  be  supported  by  proof  that  he  made  the  same 
statements  before  the  impugned  motives  could  have  existed,  and  that  his 
testimony  was  not  fabricated,  because  he  had  told  the  same  story  before.    Id. 

3.  It  can  not  be  seen  how  defendant  could  possibly  have  been  injured  by  per- 

mitting a  witness  to  testify  that  he  might  have  heard  of  defendant's  brother 
having  had  some  trouble.    Mitchell  v.  State,  170. 

4.  Where  a  witness  had  testified   that  defendant  and  his  brothers  had   "good 

grit,"  it  was  not  error  to  refuse  to  permit  defendant  to  prove  what  the  wit- 
ness meant  by  the  expression,  since  it  was  one  which  was  well  understood  in 
common  parlance.    Td. 

5.  Where  a  witness  is  shown  not  to  be  an  expert  in  the  knowledge  of  gunshot 

wounds,  it  is  not  error  to  reject  his  testimony  as  to  the  appearance  of  such 
wounds.    Id. 

6.  A  witness  can  not  be  impeached  by  proof  of  contradictory  statements  as  to 

matters  which  are  hearsay  and  purely  collateral.    Id. 

7.  In  order  to  entitle  a  defendant  to  impeach  a  witness  by  proof  of  certain  col- 

lateral matters  which  might  tend  to  show  the  witness'  prejudice  against  de- 
fendant, a  predicate  should  first  be  laid  by  asking  the  witness  himself  as  to 
bis  prejudice;  and,  if  he  denied  it,  then  call  his  attention  to  the  particular 
collateral  matter  supposed  to  manifest  such  prejudice,  thereby  giving  him 


Digitized  by  LjOOQiC 


798  Index. 

WitnesB— continued, 

an  opportunity  for  explanation.  It  is  incompetent  to  prove  such  collateral 
matter  by  independent  testimony  where  a  proper  predicate,  as  above  indi- 
cated, has  not  been  laid.     Id. 

8.  Parties  who  are  charged  jointly  or  severally  with  the  same  offense  can  testify 

for  the  State  against  each  other.    Underwood  v.  State,  193. 

9.  A  party  convicted  of  crime  is  not  a  convict  so  as  to  deprive  him  of  his  com- 

petency as  a  witness  until  he  has  had  the  court  of  last  resort,  to  which  he 
carries  his  case,  pass  upon  said  case.  Following  Arcia  v.  State,  26  Texas 
Crim.  App.,  193.    Id. 

10.  On  a  trial  for  assault  with  intent  to  murder,  a  witness  for  the  defense  admitted 

that  he  had  sworn  to  a  lie  on  the  examining  trial,  whereupon,  as  he  was  ap- 
proaching the  door  after  having  left  the  witness  stand,  he  was  quietly  ar- 
rested, the  arrest  not  being  made  by  order  of  the  judge;  Held,  such  arrest  was 
not  calculated  to  injure  the  rights  of  the  accused.  Had  the  arrest  been  made 
in  the  court  room  by  order  of  the  judge,  and  in  the  presence  of  the  jury,  the 
case  would  have  been  different.    Taylor  v.  State,  241. 

11.  On  a  trial  for  rape,  defendant  asked  S.,  a  State's  witness,  if  he  (S^  had  not  at- 

tempted to  get  one  H.,  the  defendant's  landlord,  to  take  the  rented  land 
from  defendant  and  let  him  (S.)  rent  it,  and  that  the  landlord  had  refused 
to  do  so?  The  witness  answered,  "No."  Defendant  then  proposed  to  im- 
peach him  by  H.,  the  landlord,  and  the  court  refused  to  permit  him  to  do  so. 
Defendant  claims  that  he  was  entitled  to  the  evidence  in  order  to  show  S.'s 
animus  towards  him.  Held,  the  fact  that  S.  proposed  to  rent  the  land,  un- 
connected with  any  other  fact,  would  not  show  animus  against  defendant 
which  would  authorize  his  impeachment  as  to  such  matter.  Forrester  v. 
State,  245. 

12.  On  a  trial  for  rape,  where  defendant  introduced  a  witness  who  testified  in  chief 

to  his,  defendant's  good  reputation  in  the  neighborhood  in  which  he  lived  for 
chastity  and  virtue;  Held,  competent  for  the  State,  on  cross-examination,  to 
ask  the  witness  if  he  had  ever  heard  of  defendant's  **being  too  thick  with 
Mattie  P.,"  a  woman  not  involved  in  the  case  on  trial.    Id. 

13.  While  particular  acts  of  bad  conduct  are  not  admissible  to  assail  character  on 

the  direct  examination,  a  witness  deposing  to  general  character  may  be  cross- 
examined  as  to  particular  facts  in  order  to  test  the  soundness  of  his  opinion 
and  elicit  the  data  on  which  it  was  founded.     Id. 

14.  Where  a  State's  witness,  not  in  response  to  any  question,  remarked  that  he  had 

been  running  with  defendant  since  he  (defendant)  had  been  liberated  from 
the  State  reformatory,  and  the  court  promptly  excluded  the  remark  from 
the  consideration  of  the  jury,  no  prejudice  to  defendant  is  shown  of  which  he 
can  complain.  Lamater  v.  State,  249. 
16.  Our  statute.  Code  of  Criminal  Procedure,  article  795,  does  not  require,  as  at 
common  law,  that  before  a  party  could  impeach  his  own  witness  he  must 
have  been  surprised  by  the  testimony  of  said  witness;  but  it  is  clear  from 
said  statute  that  if  the  testimony  of  the  witness  be  injurious  to  him  he  may 
attack  such  testimony  in  any  manner  except  by  proof  of  bad  character,  pro- 
vided the  antecedent  circumstances  are  of  a  character  as  would  lead  defend- 
ant to  believe  that  the  witness  would  not  perjure  himself,  and  this  even 
though  the  witness  may  have  told  defendant  that  he  would  testify  as  he  did. 
Blake  v.  State,  377. 

16.  A  continuance  will  not  be  granted  for  witnesses  lo  prove  good  character,  ex- 

cept under  rare  and  peculiar  circumstances.    Benson  «.  State,  487. 

17.  Where  the  court  instructed  the  jury:    "The  State  has  introduced  evidence  to 

show  that  the  witness  J.  made  to  the  witness  C.  statements  different  from  his 
statements  on  the  stand  as  witness,  as  to  where  he  was  at  the  time  of  the 
shooting.  This  testimony  of  the  witness  C.  is  not  to  be  considered  as  tend- 
ing to  show  the  truth  of  the  facts,  sought  by  him,  to  have  been  stated  by 
the  witness  J.,  but  is  to  be  considered  as  affecting  the  credibility  of  the  said 
witness  J.,  or  the  weight  to  be  attached  to  his  testimony,  if  considered  by 
you  at  all."  Held,  correct  in  every  particular  except  that  portion  which  in- 
timates that  the  jury  might  not  consider  the  testimony  of  C,  but  this  was 
favorable  to  the  defendant.    Id, 

18.  Where  a  boy  twelve  years  old  did  not  know  what  an  oath  was,  or  that  there 
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was  any  punishment  for  perjury,  but  knew  the  difference  in  a  truth  and  a 
lie,  had  heard  that  there  was  such  a  place  as  hell  and  heaven,  and  that  one 
who  swore  lies  would  go  to  hell,  he  guessed;  and  that  he  did  not  want  to 
go  to  hell,  and  would  tell  the  truth;  Held,  the  court  did  not  err  in  per- 
mitting him  to  testify.    Oasheer  v.  State,  499. 

19.  Where  the  State  was  permitted  to  prove  that  a  witness  had  become  responsi- 

ble for  defendant's  fee  to  the  attorneys  representing  him,  on  cross-examina- 
tion he  should  have  been  permitted  to  state  why  he  so  became  responsible. 
Id. 

20.  Where  a  witness  appears  to  be,  or  is,  an  unwilling  witness,  it  is  competent  and 

legitimate  to  ask  him  leading  questions.    Broton  v.  State,  507. 

21.  While  a  witness  on  his  own  cross-examination  can  be  interrogated  as  to  mat- 

ters which  involve  moral  turpitude,  yet  he  can  not,  on  such  cross-examination, 
be  contradicted  or  impeached  as  to  such  matters,  nor  can  other  witnesses  be 
called  originally  to  prove  such  matters  against  a  witness.  McCray,  aXioB 
Rosson,  V.  State,  609. 

22.  Where  counsel,  on  the  examination  of  a  witness,  has  already  gone  over  the 

same  ground  twice,  it  is  not  error  for  the  court  to  refuse  to  permit  him  to  go 
over  it  again.    Kugadt  v.  State,  681. 

Witness  Fees. 

To  entitle  a  witness  to  recot^er  his  fees  as  part  of  the  costs  in  the  case,  he  must 
have  been  subpoenaed  or  attached  in  the  case,  and  must  prove  up  his  at- 
tendance by  an  affidavit  in  wrtting.  Code  Crim.  Proc,  art.  1139.  It  is  not 
sufficient  that  the  clerk  swore    the   witnesses    verbally.    Stewart  v.  State, 
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